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JUDGES 



UNITED STATES CIRCUIT COURTS OF APPEALS 
AND THE CIRCUIT AND DISTRICT COURTS 



FIRST CIRCUIT 

Hon. OUVBR WENDELL HOLMES, Circuit Justice Washington, D. C. 

Hon. LE BARON B. COLT, Circuit Judge Providence, R. I. 

Hon. WILLIAM L. PUTNAM, Circuit Judge Portland, Me. 

Hon. FRANCIS C. LOWELL, Circuit Judge Boston, Mass. 

Hon. CLARENCE HALB, District Judge, Maine Portland, Me. 

Hon. FREDERIC DODGB, District Judge, Massachusetts Boston, Mass. 

Hon. EDGAR ALDRICH, District Judge, New Hampshlre Llttleton, N. H. 

Hon. ARTHUR L. BROWN, District Judge, Rhode Island Providence, R. I. 



SECOND CIRCUIT 



Hon. HORACE H. LURTON, Circuit Justice Washington, D. C. 

Hon. E. HENRY LACOMBB, Circuit Judge New York, N. Y. 

Hon. ALFRED C. COXB, Circuit Judge Utica, N. Y. 

Hon. HENRY G. WARD, Circuit Judge New York, N. Y, 

Hon. WALTER C. NOYES, Circuit Judge New London, Conn. 

Hon. JAMES P. PLATT, District Judge, Connectlcut Hartford, Conn. 

Hon. THOMAS I. CHATPIELD, District Judge, B. D. New York Brooklyn, N. Y. 

Hon. GEORGE W. RAY, District Judge, N. D. New York Norwicli, N. Y. 

Hon, GEORGE B. ADAMS, District Judge, S. D. New York New York, N. Y. 

Hon. GEORGE C. HOLT, District Judge, S. D. New York New York, N. Y. 

Hon. CHARLES M. HOUGH, District Judge, S. D. New York New Y"ork, N. Y. 

Hon. LEARNED HAND, District Judge, S. D. New York New Y'ork, N. Y. 

Hon. JOHN R. HAZEL, District Judge, W. D. New York Buffalo, N. Y. 

Hon. JAMES L. MARTIN, District Judge, Vermont Brattleboro, Vt 
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Hon. WILLIAM H. MOODY, Circuit Justice Washington, D. C. 
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Hon. JOSEPH BUFPINGTON, Circuit Judge Plttsburg, Pa. 

Hon. EDWARD G. BRADFORD, District Judge, Delaware Wilmington, Del. 
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Hon. JOSEPH CROSS, District Judge, New Jersey Elizabeth, N. J. 

Hon. JOHN B. McPHERSON, District Judge, E. D. Pennsylvania Philadelphia, Pa. 

Hon. JAMES B. HOLLAND, District Judge, E. D. Pennsylvania Philadelphla, Pa. 

Hon. ROBERT WODROW ARCHBALD, District Judge, M. D. Pennsylvania. .Scranton, Pa. 

Hon. JAMES S. YOUNG, District Judge, W. D. Penn.;ylvanla Plttsburg, Pa. 

Hon. CHARLES P. ORR, District Judge, W. D. Pennsylvania Plttsburg, Pa. 
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Hon. THOMAS J. MORRIS, District Judge, Maryland Baltimore, Md. 
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Hon. JAMES E. BOYD, District Judge, W. D. North Carolina Greensboro, N. C. 

Hon. WILLIAM H. BRAWLEY, District Judge, E. and W. D. South Car...Charleston, S. C. 

Hon. EDMUND WADDILL, Jr., District Judge, B. D. Virginia Eichmond, Va. 
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Hon. WM. I. GRUBB, District Judge, N. D. Alabama Birmingham, Ala. 

Hon. HARRY T. TOULMIN, District Judge, S. D. Alabama Mobile, Ala. 

Hon. WM. B. SHBPPARD, District Judge, N. D. Florida Pensacola, Fia. 

Hon. JAMES W. LOCKE, District Judge, S. D. Plorlda Jacksonville, Fia. 

Hon. WILLIAM T. NEWMAN, District Judge, N. D. Georgia Atlanta, Ga. 

Hon, EMORY SPEEE, District Judge, S. D. Georgia ..Maçon. Ga. 

Hon. RUFUS E. POSTER, District Judge, E. D. Louisiana New Orléans, La. 

Hon. ALECK BOARMAN, District Judge, W. D. Louisiana Shreveport, La. 

Hon, HBNEYC. NILES, District Judge, N. and S. D. Mississippi Kosciusko, Miss. 

Hon. DAVID E. BRYANT, District Judge, B. D. Texas' Sherman, Tex. 

Hon. EDWARD R. MEBK, District Judge, N. D. Texas Dallas, Tex. 

Hon. WALLEB T. BURNS, District Judge, S. D. Texas Houston, Tex. 

Hon. THOMAS S. MAXBY, District Judge, W. D. Texas Austin, Tex, 



SIXTH CIRCUIT 



Hon. JOHN M. HARLAN, Circuit Justice Washington, D. C. 

Hon. HENRY F. SEVERENS, Circuit Judge Kalamazoo, Mich. 

Hon. JOHN W. WARRINGTON, Circuit Judge Cincinnati, Ohlo. 

Hou. LOYAL E. KNAPPBN, Circuit Judge Grand Rapids, Mich. 

Hon. ANDREW M. J. COCHRAN, District Judge, B. D. Kentucky Maysville, Ky. 

Hon. WALTER EVANS, District Judge, W. D. Kentuclcy Loulsville, Ky. 

Hon. HENRY H. SWAN, District Judge, E. D. Michigan Détroit, Mich. 

Hon. ARTH0R C. DBNISON, District Judge, W. D. Michigan Grand Rapids, Mich. 

Hon. ROBERT W. TAYLER, District Judge, N. D. Ohlo Cleveland, Ohlo. 

Hon. ALBERT C. THOMPSON, District Judge, S. D. Ohio= Cincinnati, Ohlo., 

Hon. HOWARD O. HOLLISTER, District Judge, S. D. Ohio-'' Cincinnati, Ohlo. 

Hon. JOHN B. SATER, District Judge, S. D. Ohlo Columbus, Ohio. 

Hon. EDWARD T. SANPORD, District Judge, B. and M. D. Tennessee... .Knoxvllle, Tenn. 
Hon. JOHN E. McCALL, District Judge, W. D. Tennessee Mempbis, Tenn. 



SEVENTH CIRCUIT 



Hon. WILLIAM R. DAY, Circuit Justice Washington, D. C. 

Hon. PETER S. GROSSCUP, Circuit Judge Chicago, III. 

Hon. FRANCIS B. BAKER, Circuit Judge Indianapolls, Ind. 

» Died February 5, 1910. = Died January 26, 1910. 

' Appointed March 7, 1910, to succeed Albert C. Thompson. 
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Hon. "WILLIAM H. SEAMAN, Circuit Juflge Sheboygan, Wis. 

Hon. CHRISTIAN C. KOHLSAAT, Circuit Judge Cliicago, 111. 

Hon. KKNBSAW M. LANDIS, District Judge, N. D. Illinois Chicago, 111. 

Hon. GEORGE A. CARPENTER, District Judge, N. D. Illinois Chicago, 111. 

Hon. FRANCIS M. WRIGHT, District Judge, E. D. Illinois Urbana, 111. 

Hon. J. OTIS HUMPRHEY, District Judge, S. D. Illinois Sprlngfield, 111. 

Hon. ALBERT B. ANDBRSON, District Judge, Indiana Indianapolis, Ind. 

Hon. JOSEPH V. QU ARLES, District Judge, E. D. "Wisconsin Milwaukee, Wis. 

Hon. ARTHUR L. SANBORN, District Judge, W. D. Wisconsin Madisou, Wis. 

EIGHTH CIRCUIT 

Hon. DAVID J. BRBWER, Circuit Justice* Washington, D. C. 

Hon. WALTER H. SANBORN, Circuit Judge St. Paul, Minn. 

Hon. WILLIS VAN DEVANTBR, Circuit Judge Cheyenne, Wyo. 

Hon. WILLIAM C. HOOK, Circuit Judge Leavenworth, Kan. 

Hon. ELMER B. ADAMS, Circuit Judge St. Louis, Mo. 

Hon. JACOB TRIEBBR, District Judge, E. D. Arkansas Little Rock, Ark. 

Hon. JOHN H. ROGERS, District Judge, W. D. Arkansas Pt. Smith, Ark. 

Hon. ROBERT B. LEWIS, District Judge, Colorado Denver, Colo. 

Hon. HENRY THOMAS REED, District Judge, N. D. lowa Cresco, lowa. 

Hon. SMITH McPHERSON, District Judge, g. D. lowa Red Oak, lowa. 

Hon. JOHN C. POLLOCK, District Judge, Kansas Topeka, Kan. 

Hon. CHAS. A. WILLARD, District Judge, Minnesota Minneapolls, Minn. 

Hon. PAGE MORRIS, District Judge, Minnesota Duluth, Minn. 

Hon. DAVID P. DYER, District Judge, E. D. Missouri St. Louis, Mo. 

Hon. JOHN F. PHILIPS, District Judge, W. D. Missouri^ Kansas City, Mo. 

Hon. W. H. MUNGBR, District Judge, Nebraska Omaha, Neb. 

Hon. THOMAS C. MUNGBR, District Judge, Nebraska Lincoln, Neb. 

Hon. CHARLES F. AMIDON, District Judge, North Dakota Fargo, N. D. 

Hon. RALPH E. CAMPBELL, District Judge, E. Oklanoma Muskogee, Okl. 

Hon. JOHN H. COTTERAL, District Judge, W. Okiahoma Guthrie, Okl. 

Hon. JOHN E. CARLAND, District Judge, South Dakota Sloux Falls, S. D. 

Hon. JOHN A. MARSHALL, District Judge, Utah Sait Lake City, Utah. 

Hon. JOHN A. RINER, District Judge, Wyoming Cheyenne, Wyo. 

NINTH CIRCUIT 

Hon. JOSEPH McKENNA, Circuit Justice Washington, D. C. 

Hon. WILLIAM B. GILBERT, Circuit Juflge Portland, Or. 

Hon. ERSKINE M. ROSS, Circuit Judge Los Angeles, Cal. 

Hon. WM. W. MORROW, Circuit Judge San Francisco, Cal. 

Hon. CORNELIUS H. HANPORD, District Judge, w. D. Washington... ..Seattle, Wash. 

Hon. OLIN WELLBORN, District Judge, S. D. Calitornia Los Angeles, Cal. 

Hon. JOHN J. DE HAVEN, District Judge, N. D, Calltornia San Francisco, Cal. 

Hon. WILLIAM H. HUNT, District Judge, Montana» Helena, Mont. 

Hon. EDWARD WHITSON, District Judge, B. D. Washington Spokane, Wash. 

Hon. CHARLES B. WOLVERTON, District .ludgo, Oregon Portland, Or. 

Hon. EDWARD S. FARRINGTON, District Judge, Nevada Carson City, Nev. 

Hon. FRANK S. DIBTRICH, District Judge, Idaho Boise, Idaho. 

Hon. WM. C. VAN FLEET, District Judge, N. D. Calitornia San Francisco, Cal. 

non. ROBERT S. BEAN, District Judge, Oregon Portland, Or. 

Hon. GEORGE DONWORTH. District Judge, W. D. Washington Seattle, Wash, 

Hon. CARL RASCH, District Judge, Montana' Helena Mont. 



* Died March 2S, 1910. = Resigned. 

« Appolnted Associate Judge ot Court of Customs Appeals March 30, 1910. 

' Appolnted May 2, 1910, to succeed William H. Hunt. 
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WILLMARTH et al. v. CARDOZA 
(Circuit Court of Appeals, Firat Circuit. February 25, 1910.) 

No. 849 

1. Master and Servant (| 194*)— Risks Assumed bt Servant — Négligence 

OP Fellow Servant— Tekmination of Relation. 

The implied contract of a servant to assume tlie ordinary risks of the 
service, including the risk of négligence on the part of fellow servants, 
does not end the moment the servant finishes his day's work, but continues 
until he ceases to be affeeted by such conditions and risks. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 383, 
884 ; Dec. Dig. § 194.* 

Assumption of risk Incident to employment, see note to Chesapeake & 
O. R. Ce. V. Hennessey, 38 C. C. A. 314.] 

2. Mastee and Servant (§ 194*) — Risks Assumed by Servant — NegligencB 

OP Fellow Servant— Teemination op Relation. 

Plaintiff was employed by défendant by the day in the construction of a 
building. After finlshing a day's work, he went to a shed on the premisea 
to get hls eoat, whlch he had left therein, and, flnding It locked, he pro- 
ceeded to defendant's office for a key, and after he again reached the shed, 
and while the door was being unlocked, he was struck and injured by a 
pièce of rock thrown by a blast through the négligence of another employé 
of défendant. Held, that he was still defendant's servant, and a fellow 
servant of the one whose négligence caused his Injury, and could not re- 
cover from défendant therefor. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 383- 
384 ; Dec. Dig. § 194.*] 

In error to the Circuit Court of the United States for the District 
of Rhode Island. 

Action by Albert Cardoza against John Willmarth and others. Judg- 
ment for plaintiff, and défendants bring error. Reversed. 

Walter B. Vincent and Ralph T. Barnefield (Alexander L. Churchill, 
on the brief), for plaintiffs in error. 

A. B. Crafts (A. B. Patton, on the brief), for défendant in error. 

Before COLT, PUTNAM, and LOWELL, Circuit Judges. 

•For otber casea see aame topic & § ntjmbbb in D«c. & Am. Diga. 1907 to date, & Rep'r Indexe* 
176 F.— 1 
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LOWELL, Circuit Judge. The défendant in error, hereinaf ter called 
the plaintiff, sued the plaintifïs in error, hereinafter called the défend- 
ants, to recover damages for being hit with a stone fired negligently 
from a blast. At the trial the défendants requested the learned judge 
to instruct the jury to return a verdict for them, on the ground that 
the négligence charged against thein was that of their employé, the 
plaintiff 's fellow servant. The request was refused and the défendants 
duly excepted. The plaintiff admitted that this employé, who set off 
the blast, and whose neghgence the plaintiff relied upon, was the plain- 
tiff's fellow servant, provided only that the plaintiff himself was in 
the défendants' employ at the time of the accident. There was évi- 
dence of this man's négligence. The learned judge submitted to the 
jury the question of the plaintiff 's employment, under instructions not 
objected to except as above stated. The jury returned a verdict for 
the plaintiff, and the défendants hâve brought the case to this court. 
The only assignment of error relied upon at the argument concerned 
the plaintiff 's own employment at the time of the accident. The cir- 
cumstances were not in dispute. 

The plaintiff was a hod carrier working for the défendants at a 
daily wage. His day's labor was over at 5 o'clock, and at that time the 
"bdss" called to the men to quit work. The plaintiff' remained a few 
minutes, and, by order of the boss, covered with a cloth the masonry 
laid that day. He then descended the ladder from the building to the 
ground, and went to a shed, where he had hung up his coat before go- 
ing to work that afternoon. This shed was not on the path leading 
directly from the building to the entrance of the lot on which the 
building stood. When the plaintiff reached the shed he found its door 
locked, and asked the boss carpenter to open it. With him the plain- 
tiff went on still f urther to the défendants' office, where the boss carpen- 
ter told the timekeeper to give the key to the plaintiff, and told the 
plaintiff tobring back the key to the office after getting his coat. The 
plaintiff returned to the shed, where he met the night watchman. The 
latter was urilocking the door when the blast was blown, and a pièce of 
rock hit the plaintiff, breakiijg his leg. The défendants contended that, 
as the facts were not in dispute, the court should itself hâve determined 
that the plaintiff was in the défendants' employ at the time of the acci- 
dent.' If therë was évidence which warranted a finding that the plain- 
tiff had already quitted the défendants' employment for the rest of the 
day, the verdict must stand. 

The cases hold generally that a workman's employment does not 
cease at the instant his' work time is over, that ■ employment includes 
the incidents of employment, and that the workman is still his master's 
servànt^ while he is gathering up his tools and adjusting his clothes 
after the day's work, and is leaving the place of his employment. Ol- 
sen V.. Andrews, 168 Mass. 261, 47 N. E. 90; O'Neil v. Pittsburg R. 
R. (C. C.) 130 Fed. 204; Manvillev.. Cleveland & T. R. R., 11 Ohio 
St. 417; Ewald V. C. & N. W. R. R., 70 Wis. 420, 36 N. W. 12, 591, 
5 Am. St. Rep. 178; Int. & G. N. R. R. v. Ryan, 82 Tex. 565, 18 S. 
W. 219; Higgins v. Hannibal & St. R. R., 36 Mo, 418, 432, the last 
being an extrême case. In Farwell v. B. & W. R. R., 4 Metc. 49, 38 
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Am. Dec. 339, which Sir Frederick Pollock calls tlie foiintain head of 
later décisions concerning the doctrine of common employment that 
doctrine is rested upon an implied contract between master and serv- 
ant. Quoting Tunney v. Midland R. R., h- R., 1 C. P. 291, 296, Pol- 
lock States the rule of common employment as f ollows : 

"A servant, when he engages to serve a master, undertakes, as between him- 
self and his master, to rim ail the ordlnary rlsks of the service, including the 
risk of négligence npon the part of a fellovi' servant when he is acting In tlie 
discharge of hls duty as servant of hlm who is the common master of both." 
Pollock on Torts (Webb's Ed.) p. 117. 

Is it to be supposed that implied contract and undertaking end sud- 
denly at a fixed minute, while tire servant is still surrounded by the con- 
ditions and risks of his employment, or that they continue until the 
servant has ceased to be afïected by thèse conditions and risks? We 
think the latter conclusion is obviously correct. To adopt the former, 
whether in favor of the master or of the servant, would deprive the 
rule of its reason. 

In the case at bar the plaintiff, indeed, did not dispute that his em- 
ployment would hâve continued until he reached the highvvay, provided 
that he had walked there directly from the building. This concession 
is décisive of the case at bar. If the employment covers, not only the 
time during which the workman is engaged in his ordinary labor, but 
also a later time, during which he is passing from the surroundings of 
his employment into surroundings unrelated thereto, then this addi- 
tional period will evidently be longer or shorter according to the cir- 
cumstances. The situation and nature of the building may afifect the 
time needed for leaving it. The tools which the workman uses may 
be more or less complicated and numerous. They may be easy or hard 
to put away for the night. That the workman may hâve to lay aside 
some of his clothes while working is plain. This may well be both 
for his employer's benefit and his own, like the travel in Kildufï v. 
Boston El. Ry., 195 Mass. 307, 308, 81 N. E. 191, 9 E. R. A. (N. S.) 
873. That a proper place should be provided by the employer wherein 
to keep the clothes temporarily is reasonable, and that this place can- 
not always be in direct line between the place of work and the gâte of 
the premises is obvious. If the door of the réceptacle is locked — 
perhaps for the safety of the employé's property — or if it sticks, or if 
some time is otherwise spent by the workman in looking for his clothes, 
this also is an incident of his employment, and the employment ordi- 
narily continues during the opération. The distinction between em- 
ployment and nonemployment is the same, whether it works in favor of 
the master or of the servant. In the case at bar the plaintiff is contend- 
ing that his employment ceased before the accident; but in the next 
case the employé may be driven to maintain that his employment is 
prolonged to his final departure from the premises. This lîappened in 
Boyle v. Columbian Fire Proofing Company, 182 Mass. 93, 102, 64 N. 
E. 726, 730, a suit brought under the employer's liability act (Act April 
22, 1908, c. 149, 35_Stat. 65 [U. S. Comp. St. Supp. 1909, p. 1171]). 
The plaintiff was injured while going down in an elevator at the noon 
hour to get his dinner, and the court said : 
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"Going from the particular part of the building where he has been set to 
work, to eat dinner, is an Incident of a workman's employment wlio is engagea 
by tlie day In erecting the building in question, at least so long as lie bas not 
flnished passing over or tbrough the building to get his dinner." 

In Rosenbaum v. St. Paul R. R., 38 Minn. 173, 174, 36 N. W. 447, 
8 Am. St. Rep. 653, the plaintiff contended that he remained an employé 
while riding back on the defendant's construction train, after hours, to 
get the coat which he had left at the place of his work. The conten- 
tion was sustained. To the same gênerai effect are Arkadelphia Co. 
V. Smith, 78 Ark. 505, 95 S. W. 800 ; Brydon v. Stewart, 3 Macq. 30. 
Many of those cases in which it was held that the plaintiflF was not in 
the defendant's employ at the time of the accident yet recognize that 
employment may continue after actual work has ceased. Thus in 
Fletcher v. Baltimore & Potomac R. R., 168 U. S. 135, 138, 18 Sup. 
Ct. 35, 36, 42 L. Ed. 411, the Suprême Court observed: 

"The plaintiflf at the time of the accident had finished his employment for the 
day, and had left the workshop and grounds of the défendant, aud was moving 
along a public highway in the city with the same rights as any other citizen 
would hâve." 

To much the same eflfect are Baird v. Pettit, 70 Pa. 477, 483; 
Whitney v. N. Y., N. H. & H. R. R., 102 Fed. 850, 855, 43 C. C. A. 19, 
50 L. R. A. 615. 

It has often been held that a master is liable for acts of his servant 
done in the gênerai course of employment, although done for the serv- 
ant's individual benefit and not for that of the master. Ritchie v. Wal- 
1er, 63 Conn. 155, 28 Atl. 29, 27 L. R. A. 161, 38 Am.St. Rep. 361. 
In the case at bar, as has been said, the plaintifï's act in seeking his 
coat may well be deemed done for his master's benefit as well as for 
his own, inasmuch as the master's interest may hâve required the plain- 
tiff to work without his coat. The ruling of the Circuit Court in the 
case at bar appears to hâve been based upon Packet Co. v. McCue, 17 
Wall. 508, 21 L. Ed. 705 ; but upon caref ul considération of that case, 
and of the comment made thereon in Randall v. Baltimore & Ohio R. 
R., 109 U. S. 478, 3 Sup. Ct. 322, 27 L. Ed. 1003, we are satisfied that 
the Suprême Court deemed the circumstances there to be exceptional, 
both in the nature of the plaintifï's employment and in the manner of 
its termination. 

In the case at bar there was no évidence which warranted the jury in 
finding that, at the time of the accident, the plaintiff had quitted the de- 
fendants' employ. The learned judge was therefore in error in leaving 
the question of employment to the jury. 

The judgment of the Circuit Court is reversed, the verdict set aside, 
and the case remanded to that court for further proceedings not incon- 
sistent with the opinion passed down the 25th day of February, 1910; 
and the plaintiffs in error recover their costs of appeaL 
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LOUrSVILLE & N. R. CO. v. WOODWARD.t 

(Circuit Court of Appeals, Fifth Circuit. February 22, 1910.) 

No. 1,971. 

Masteh akd Servant (§ 243*)— Master's Liabilitt fob Injurt to Servant— 
Bailboad Yards — Contributory Négligence. 

Plaintiff's intestate, who was a car inspecter employed by défendant 
railroad company in its yards, went between two cars of a train being 
made up in tbe yards to couple tbe air hose, vi'lien tbe engine backed otber 
cars against those so standing, and he was run over and killed. He was 
an experienced inspecter, and Icnew that tbe rules of tbe company pro- 
hibited blm from going between tbe cars until tbe train was fully made 
up, and sucb train was not due to leave for an hour and a balf. He could 
also hâve seen tbe approacbing engine if he bad looked. Held, that he 
was cbargeable with contribu.ory négligence as a matter of law, and tbere 
could be no recovery from défendant for bis deatb. 

[Ed. Note. — For otber cases, see Master and Servant, Cent. DIg. §§ 766- 
771; Dec. Dig. § 243.*] 

Sbslby, Circuit Judge, dissentlng. 

In Error to the Circuit Court of the United States for the Northern 
District of Alabama. 

Action by M. E. Woodward, administrator, against the Louisville & 
Nashville Railroad Company. Judgment for plaintiff, and défendant 
brings error. Reversed. 

John C. Ëyster, for plaintiff in error. 
W. W. Callahan, for défendant in error. 

Before FARDEE and SHEEBY, Circuit Judges, and POSTER, 
Dislrict Judge. 

POSTER, District Judge. This was an action by M. E. Woodward, 
administrator, against the Louisville & Nashville Railroad Company 
for damages for the death of one Ed. Ezell, alleged to hâve been caused 
by the négligence of said company. 

Plaintiff's pleadings originally contained four counts, and by amend- 
ment allowed a fifth count was added, but before the case went to the 
jury he abandonsd the second, third, and fourth counts of the com- 
plaint. The material part of count No. 1 is as f ollows : 

"On the said date [July 4, 1906] plaintiflTs intestate was in tbe employ of 
défendant in tbe capaclty of car inspecter at or near said Boyles, and as such 
It became and was his duty to enter between tbe two rear cars of train No. 
101, which train belonged to tbe défendant and was at that tlme composed of 
17 cars, to couple the air hose between said cars, and while plaintiff's intes- 
tate was so as aforesaid in between said cars engaged in his duties, ene Smith, 
an engineer in the service of the défendant, and who was in charge and control 
of one of defendant's engines, negligently backed said engine and 7 cars eoupled 
thereto onto and against train No. 101, while plaintiff's intestate was between 
the cars as aforesaid, causing said cars to roll backward and push against and 
over plaintiff's intestate, causing severe injuries to bim, from whicb he then 
and tbere died." 

*ToT other caseï see «ame topic & i nctmbbr in Dec. & Am. Dlss. 1907 to date, £ Rep'r Indexe! 
t Rehearing denled March 22, 1910. 
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Count No. 3 is practically the same as count No. 1, with the follow- 
ing addition : 

"And plaintiff avers that tlie said train was being made up under the super- 
intendence of one Allen, who was defendant's yardmaster at said Boyles, and 
wlille In the exercise of such superintendence the said Allen negligently or- 
dered or directed the said train to be made up in such a place as that it was 
necessary to switch the cars around a curve, and as that the englneer in charge 
of the engine engagea in making up said train could not see the leugth of hls 
train, and that the said train was not in view of the employés engaged in 
making up said train, and by reason of the négligence of the said Alleu while 
engaged lu such superintendence plaintiff's Intestate reeeived as a proximate 
conséquence the injuries which caused his death as aforesaid." 

Défendant interposed nine pleas, and, on settlement of the plead- 
ing-s, demurrers were sustained to tlie second, seventh, and eighth 
pleas. Defendant's pleas, as allowed, set up, first, the gênerai issue ; 
and, second, the contributory négligence of the deceased, on the f ollow- 
ing grounds ; 

That he knew that the train was being made up on the track at said 
place, and that it was his duty to wait until it was made up before 
commencing to inspect it; that it was his duty, and he knew it to be 
such, to prevent harm by placing a blue flag at the end of each of 
said cars, and he failed to do so; that he had no duty to perform at 
the place where he was at the time he reeeived his injuries ; that he 
went in between two cars that were standing still, without looking 
to see whether an engine and cars were approaching upon said track ; 
that there was nothing to obstruct his view ; that, had he looked, 
he would hâve seen the cars approaching ; that the cars were stand- 
ing on said track, and he knew the train was being made up by the 
engine and cars approaching in a curve; and that the position where 
he was inspecting said cars was on the outside of the curve, where he 
could not see the engine, and he negligently, knowing that he could 
not see the engine, went between the cars. 

Defendant's plea No. 3 is substantially covered by the pleas allowed. 
Plea No. 7 sets up the négligence of plaintiff's intestate in failing to 
comply with defendant's rule No. 315, of which he had knowledge, and 
plea No. 8 sets up his knowledge of, and négligence in failing to com- 
ply with, defendant's rules No. 316 and No. 38. The rules referred to 
are as f ollows : 

Rule 31.5: "They mnst earefully examine the couplings In trains after they 
are made up, and see that the links and pins are of proper slze, and report to 
the yardmaster any imperfections." 

liule 316: "When inspecting or repairing cars that they do not wish moved, 
they niust protect themselves by placing conspieuously a Wue signal on both 
ends Of the car, as provided in rule 38. When necessary to niake repairs on a 
car in a train, they must place blue signais on both ends of the train before 
commencing work. If an engine is attached to it, they will place a blue signal 
upon the. engine." 

Kule 38: "A blue flag by day and a blue light by nlght, placed on the end 
of a car, dénote that car inspectors are at work under or about the car or 
train. The car or train thus protected must not he coupled to or moved, until 
the bine signal is removed by the car inspectors. When a car or train standing 
on a siding is protected by a bine signal, other cars must not be placed in 
front of it so that the blue signal will be obscured, without first notifying the 
crar inspector, that he nuty protect himself." 
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Défendant offered thèse rules in évidence at the trial ainl tlie court 
admitted rule 315, but excluded rules 316 and 38. 

Défendant assigns as error, among other grounds, the sustaining 
of demurrers to its pleas Nos. 7 and 8, the exclusion of rules 316 and 
38, and the refusai of the court to give the following instruction: 

"If the jury believe the évidence, they will flnd for the defeiulant." 

The plaintifif introduced but one witness, C. H. Wilson, also a car 
inspector on duty at the same time, as to the actual happening of the 
accident. We excerpt from his testimony as f ollows : 

"Train No. 101 was made np at Boyles, the schedule thne to leave was G:ÔO, 
■uid the injury occurred a few minutes after 5 o'eloek. The fact that a eurve 
oxisted there did not obstruct the view of au approaching englue to deceased. 
'riie point where this train was made up was tlie point where it was usually 
niade. Ezell had worlied there slnce Decemljer, and I thlnli before that. 
Rules 315, 316, and 38 were In force at that time. At the time the trahi 
struck the deceased it had not heen eompleted. It was necéssary to put the 
four cars on that were attached to tlie englue. The car Inspectors had no duty 
to perform with respect to this train until it was made up complète, unless of 
their own will. If they did anytlîins.' at ail, it was a voluntary act. The or- 
ders we got from the master car bullder wheu we went to the yard was to 
wait untll the train was completely made up before golng in to make the cou- 
liliugs or dolng anything at ail. Ezell had no duty to rierform with respect to 
this car until No. 101 was made up complète. There was nothing to do on No. 
101, just risking his judgment, like I was risking my judgment." 

Joseph Jacob was the only witness who testifîed for défendant. His 
uncontradicted évidence is, in part, as foUows : 

"I was foreman of the car departnient of the Louisville & Nasli ville Railroad 
at Birmingham, iucludlng the yard at Boyles, in July, 1900, and knew Ed. 
EkcU. At that time lie was a car insiiector. I was gênerai foreman and super- 
visor over the car inspectors. I instructed hini very c-areful, and never to go 
hetween the cars whlle swltchiug, and told him the danger of it. Rules 315, 
316, and 38 were in force. I examined him with référence to his kuowledge of 
the rules before I put him on as extra insiiector. I put him ou as extra in- 
spector, and he afterwards became gênerai insiiector." 

The entire évidence is before us, and the undisputed facts seem to 
be as follows : On the day of his death, July 4, 1906, deceased was 
employed by défendant as car inspector at Boyles, a suburb of Bir- 
mingham, Ala. While he was between two cars of a number standing 
on the track, the engine backed up several more cars for the purpose of 
coupling them to those standing, to complète the train. Because of 
the shock of the coupling he was thrown down, and the train rolled 
over him and killed him. He was an experienced car inspector, and 
was familiar with the rules of the company. At the time he met his 
death, he was not called on or required to go in between the cars in 
his line of duty. The train had not been fully made up, and he was 
only in a position of danger because of his violation of the défendant 
company's rules, adopted for the protection of the very class of em- 
ployés to which he belonged. There was no occasion for haste. The 
train was not to leave for at least an hour and a half after he went be- 
tween the cars. The train was being made up at the usual place and 
in the usual manner of making up trains at Boyles. He knew, or he 
ought to hâve known, that the train was not eompleted when he went 
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in between the cars, and if he had looked he could hâve seen the ap- 
proaching engine. 

We think the demurrers to pleas 7 and 8 should hâve been overruled, 
and that rules Nos. 316 and 38 should hâve been admitted in évidence. 
Fnrther, we believe that, even on the state of the case as made up, de- 
fendant below was entitled to the peremptory instruction in his favor. 

The judgment of the Circuit Court is reversed, and the case is re- 
manded, with instructions to grant a new trial. 

SHELBY, Circuit Judge (dissenting). The court, by the opinion 
just read, bas reached the conclusion, on the case shown by the record, 
that "the défendant below was entitled to the peremptory instruction 
in its favor." This conclusion could only be reached on the ground 
that the plaintifï's intestate was guilty, as matter of law, of contrib- 
utory négligence. It appears that the alleged contributory négligence 
charged against the deceased in the opinion consists (1) in a disregard 
of the rules of the railroad company, and (3) in going between the cars 
when, "if he liad looked, he could hâve seen the approaching engine" 
which pushed the cars over him and killed him. 

1. Ihe deceased went between the cars to make a coupling of the air 
hose. He was performing the duty, according to the évidence, in the 
usual way. C. H. Wilson testifîed: 

"The inspectors at the tlme of making up the train were supposed to couple 
the air hose as quickly as could be done. They were coupling up whlle the 
train was being made up, If the cars were standing stlU, and no engine at- 
tached to It. That was the custoni at Boyles." 

If the rule is to be construed to forbid the inspecter from going be- 
tween the cars for that purpose, the évidence shows that it was not 
practically enforced — that it was the custom to perform the duty just 
as the deceased was performing it. A railroad company cannot dé- 
fend by showing a printed rule which bas been violated, if it appears 
from the proof that the rule was customarily disregarded, and that 
this was known to the agents of the' road in charge. 

Wilson further testified: 

"I could not say whether Mr. Burke, who was assistant gênerai yardmas- 
ter, pald any attention to me and my assistant coupling the air hose on my 
train or not. He was ail over the yard while the work was going on. He did 
not object, or caution me not to do so. Coupling whlle the train was being 
made up on the main Une was generally done in the présence cl the yardman 
there." 

It has been well said : 

"A railroad company does not discharge Its whole duty to the public by 
merely f raming and publishing proper rules for the conduct of its business and 
the guidance and control of its servants; but it is also required to exercise 
such a supervision over its servants and the prosecution of Its business as to 
hâve reason to believe that it is being conducted In pursuance of such rules." 
Whlttaker v. D. & H. O. Oo., 126 N. Y. 544, 549, 27 N. E. 1042 ; L. & N. K. 
R. Co. V. Rlchardson, 100 Ala. 232, 236, 14 South. 209, 211. 

The charge of the trial judge, which is made a part of the bill of ex- 
ceptions, shows that he properly submitted the question to the jury as 
to whether or not the rule was in force, or was customarily disre- 
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garded within the knowledge of the officers of the company. This was 
right, "it being a question for the jury whether the rule had been 
waived by the company, or whether there was any attempt to enforce 
it in good faith." C, C, C. & St. L. Ry. Co. v. Baker, 91 Fed. 224, 
33 C. C.A. 468; Lake Erie & W. R. Co. v. Craig, 80 Fed. 488, 25 C. 
C. A. 585 ; 1 Labatt on Master & Servant, § 232, and cases there cited. 

The master will not be permitted to suffer a gênerai nonobservance 
of a rule designed to promote the safety of his servants, and then re- 
vive it for the purpose of tripping up and defeating the action ofa par- 
ticular servant, who, but for the rule, has an action against him for 
damages. 5 Thompson on Négligence, § 5404. 

2. The court, in the opinion just read, makes a summary of what it 
décides are the "undisputed facts." This statement concludes : 

"When he [the deceased] went between the cars, * ♦ * if be had looked, 
he could bave seeu the approacUing englue." 

The only évidence that tends to sustain this conclusion is a single 
ambiguous statement of C. H. Wilson : 

"The fact that a curve existed there did not obstruct the view of an ap- 
proachlng engine to the deceased." 

That the witness did not mean that Ezell, the deceased, could bave 
seen the engine from where he stood, is shown by the witness' fur- 
ther examination : 

"I was on the west slde where I could see the engine, and he [the deceased] 
was on the south slde where he could not see the engine." 

At another point in his examination he, in efïect, repeated that 
Ezell could not hâve seen the approaching engine : 

"He could not bave seen the engine and the four cars where he entered be- 
tween the cars." 

The évidence does not, in my opinion, justify the conclusion that the 
deceased could hâve seen the approaching engine from where he en- 
tered between the cars. The statement of Wilson is directly to the con- 
trary. The deceased "was on the south side, where he could not see 
the engine." 

It follovfs, in my opinion, that, so far as this contention is concerned, 
the trial court ruled correctly in submitting the question of contribu- 
tory négligence to the jury. 



MARBURY et ux. v. ILL1^'0I.S CENT. R. CO. et al. 

ILLIXOIS CENT. R. CO. et al. v. MARBURY et ux. 

(Circuit Court of Appeals, Sixth Circuit. January 5, 1910.) 

Nos. 1,9G3, 1,966. 

Oauriebs (§ 320*) — Injuries to Passenger — Question for Jurt. 

Plaintiff, who was recovering from a severe illness, by advice of her 
physician went in January from Meiuphis to New Orléans, traveling on 
the railroad of one of the défendants, and riding in a sleeping car of the 
other défendant. The weather at Memphis was very cold, with Ice and 

•For other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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snow on the ground. The car was not heated until four hours after leaT- 
Ing Memphls, although défendants were advlaed of plalntiff's condition, 
and she suffered continuously from cold during that tlme. The second 
day after reachlng New Orléans she suffered a relapse, and was again 
very 111 for several months. In an action against défendants for négli- 
gence, on the question of damages, physicians were called as experts, and, 
whlle admlttlng that the relapse and subséquent lUness mlght possibly 
hâve been due In whole or part to exposure In golng to and from the sta- 
tions and the fatigue of the joumey, they without exception expressed the 
opinion that the far more probable cause was the eontlnued exposure to 
cold in the car. Ileld, that sueh évidence was sufficient to require the sub- 
mission of the question to the jury. 
[Ed. Note.— For other cases, see Carriers, Dec. Dlg. § S20.*] 

In Error to the Circuit Court of the United States for the Western 
District of Tennessee. 

Action by C. C. Marbury and Mrs. C. C. Marbury against the Illi- 
nois Central Railroad Company andi the Pullman Company. Judg- 
rnent for plaintiffs, and both parties bring error. Reversed on plain-' 
tifïs' writ of error. 

This suit was brought In the circuit court of Shelby county. Tenu., by Wil- 
liam Messick and Mrs. Mary Messiclc, his wiîe, against the Illinois Central 
Railroad and the Pullman Company, to recover damages for alleged négli- 
gence. On pétition of défendants the case was removed to the court below. 

It was Btated In the déclaration In substance that on January 7, 1005, Mrs. 
Messlclc was a passenger in a sleeplng car of the Pullman Company on one of 
the trains of the railroad company, from Memphis to New Orléans ; that the 
weather was extreinely cold, and the sleeping car was allowed to be and re- 
main unheated for several hours and untll the train reached Grenada, Miss. ; 
that ÎIrs. Messiclî was in a délicate condition, recovering from a severe lllness 
of several months, and thls Information was given to the défendants at the 
tlme plalntlff boarded the car; that Mrs. Messick suffered a relapse, whleh 
permanently affected her health and wrecked her nervous System. To this 
déclaration the défendants each filed a plea of not gullty. 

William Messick dled, and the suit was revived In the name of his widow. 
Subsequently Mrs. Messick marrled C. O. Marbury, and thereupon an order 
was entered by the court that the case be prosecuted In the name of C. O. 
Marbury and Mary Marbury. The case brought hère was the resuit of a sec^ 
ond trial ; a verdict being rendered in favor of plaintiffs against both défend- 
ants for $7;")0. Plaintiffs for themselves and the défendants bave each prose- 
cuted error to thls court. 

John E. Bell, for plaintiffs. 
■ Albert H. Biggs, for défendant Illinois Cent. R. Co. 
Thos. H. Jackson, for défendant Pullman Co. 

Before EURTOxN, SEVERENS, and WARRINGTON, Circuit 
Judges. 

WARRINGTON, Circuit Judge (after stating the facts as above). 
So far as Mrs. Marbury is concerned, the complaint is that the court 
in its charge to the jury erred in limiting recovery to such damages 
as a person in average health would suffer, without resulting sickness, 
inconvenience, or in jury, from riding for several hours on a cold day 
in a sleeping car which was not supplied with heat, and in withdraw- 
ing from the jury ail évidence relating to plaintiff's real condition and 
to damages resulting from her subséquent relapse and sickness. 

•For otber cases see same topic & i kcmber la Dec. & Am. Dlgs. 1907 to date, & Rep'r Ibdexe» 
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The reason for so limiting recovery is not in terms stated in the 
charge of the court. The reason urged at the time by counsel for the 
railroad and Pullman companies in support of motions to direct a 
verdict was that the proofs did not connect défendants' breach of duty 
with plaintiff's subséquent relapse. It is still insisted that the proof 
fails in this regard, because it does not show certainly that the cold in 
the car caused the relapse; and, on the contrary, it is said that other 
causes for which défendants were not liable may hâve brought on the 
relapse. From this it is argued that the cause of plaintiff's relapse 
is merely conjectural, and consequently that the jury was not entitled 
to speculate as to the real cause. 

In attempting to show that the condition of the sleeping car was the 
cause of plaintiff's relapse and sickness, testimony of physicians was 
offered and received. But the court subsequently withdrew this tes- 
timony from the considération of the jury. There was no claim that 
the cause of relapse was not a proper subject for expert testimony. 
Nor was it suggested that the physicians were not compétent as experts. 
It is likewise to be noticed that no déniai is made in argument of the 
impaired physical condition of plaintiff when she entered the car, or of 
the fact that she suffered a relapse and severe illness some days sub- 
sequently to her exposure to cold in the car. Moreover (apart from 
a claim of the Pullman Company that it was not shown that it owned 
the sleeping car), the position taken by the companies amounts to an 
admission that they were guilty of neglect in failing to beat the car. 
The présent inquiry is therefore reducible to this : Whether the whole 
proof as originally received was sufficient prima facie to connect de- 
fendants' breach of duty with plaintiff's subséquent relapse and sick- 
ness. 

We shall speak of Mrs. Marbury as Mrs. Messick, for she is called 
by the latter name in the record. It appears that Mrs. Messick suffered 
a miscarriage in September, 1904, and that this was attended by pelvic 
inflammation, including inflammation of the ovaries and Fallopian 
tubes, as well as of the peritoneum covering those organs ; the technical 
name of the disease being salpengitis. She suffered with the disease 
through October and November ; her lif e being despaired of for a few 
days. She apparently improved in December, and, as she says, "com- 
menced getting better and better and better" until Christmas. She 
then moved about the rooms in which she and her husband (who was 
also ill) were confined until January 7, 1905. On that day, under the 
advice of her physician, .she and her husband, with their children and a 
nurse, went from Memphis to New Orléans over the Illinois Central 
Railroad, to remain for a time at the home in New Orléans of Mrs. 
Messick's mother. She was not off of the floor of the rooms before 
mentioned between the commencement of her illness and the time of 
starting for New Orléans. She walked down the stairs of lier home 
and then for a distance of some 30 or 40 feet to a carriage, and upon 
arrivai at the railroad station she was taken in a wheeled chair to a 
restaurant in the station, where she waited with friends until the train 
arrived. She was taken thence in the chair to the steps of the sleeping 
car. She then walked into the car and to the drawing room. 

It will cond>uce to clearness later briefly to refer to Mrs. Messick's 
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exposure to cold. The weather was cold at Memphis, the thermometer 
ranging from 23 degrees above zéro in the morning to 31 at 12 o'clock 
rioon, 32 at 3 o'clock, and 31 at 4 and 8 o'clock; the ground being cov- 
ered with ice and snow. The sieeping car was not heated when Mrs. 
Messick and her family boarded it, and it was suffered to remain in 
that condition for about four hours. At Grenada, Miss., after some 
trouble, if not repair, the beat was turned on. Requests were repeat- 
edly made of the conductor and porter to bave the beat turned on, but 
though f requently promised it was not donc until the time mentioned. 
Meanwhile Mrs. Messick reclined on the lounge. The car was com- 
fortable on the trip from Grenada to New Orléans. Upon arrivai in 
that city, Mrs. Messick walked from the car to a carriage, and was 
taken thence to the home of her mother, where she walked from the 
carriage into the résidence. She there sufïered a relapse, and a long 
and continued illness. 

The difficulty of the présent question begins hère, for there is no 
dispute of moment in the testimony thus far. Was the relapse trace- 
able proximately to the cold in the car ? If so, liability does not seem 
to be seriously controverted. Or, on the other hand, was the relapse 
traceable to exposure in going to the car, or to the excitement and 
natural fatigue of the trip ? Or were ail thèse causes so blended as to 
prevent identifying any cause for which défendants were liable ? Thèse 
and kindred questions are found throughout the testimony of the phy- 
sicians, and they resulted in introducing into the case much confusion. 

This confusion may, we think, be fairly cleared away by giving at- 
tention to what we conceive to be the prépondérance of testimony 
concerning Mrs. Messick's trip from her home to the sieeping car at 
Memphis, and from the sieeping car at New Orléans to the home of 
her mother in that city. The short distance she walked between the 
room of her home and the carriage, and the comparativély short time 
she was in the carriage in going to the station, and then in the wheel- 
ed chair to the restaurant of the dépôt, do not, from the testimony, 
appear in point of time or of exertion to hâve caused excitement, fa- 
tigue, or exposure of conséquence. The restaurant was on the level 
of the Street approach and the railroad tracks, while the waiting room 
was on the floor above. The restaurant was comfortably warm, and 
Mrs. Messick was cheerful while waiting there an hour for the train. 
She was then removed in the wheeled chair to the steps of the sieeping 
car, and the exertion required to walk into the car and to the drawing 
room could not hâve been as great as that involved in walking from 
her room to the carriage. It is true the attention of one of the wit- 
nesses was called to the fact that in her former testimony she had said 
that Mrs. Messick appeared exhausted when she reached the drawing 
room; but the explanation of the witness seems to remove that im- 
pression. The same gênerai resuit may be stated respecting Mrs. Mes- 
sick's leaving the car and going to her mother's home in New Or- 
léans, although the distance between the station and her mother's home 
in that city was about two miles. We do not discover any claim that 
the weather was cold in New Orléans ; nor do we recall any évidence 
tending to show that there was any more occasion for fatigue in rid- 
ing from the sieeping car to the home of her mother in that city than 
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there was in riding f rom her own home to the sleeping car in Memphis. 
Dr. Maury, one of her attending physicians in Memphis, testified : 

"Q. WIio, if aiiy one, advised that the trip would be safe? A. I dld. Q. 
Doctor, if she liad talseu tliat trip well cared for uiitil siie was placed iiito a 
sleeping car, in the drawlng room of the car, and the car had been properly 
heated and provided, would the trip bave been a dangerous one? A. I don't 
think so, at the time." 

It is therefore hard to see how the testimony supports the hypothèses 
and conséquent answers relating to exposure, fatigue, or excitement 
during the portions of her trip between résidences and stations. 

Turning now to the plaintifï's expérience in the car and her subsé- 
quent condition, she stated that she was "extremely cold, and I had to 
use ail the wraps I could possibly get, and take a great deal of whisky 
to keep up any warmth at ail" ; and she said she "was comfortable when 
the heat was turned on." She stated that within a week she had grown 
so ill that she was compelled to take her bed "because of constantly in- 
creasing suffering." In her cross-examination this was said : 

"Q. When did you first begin to suffer pains Indlcating a relapse to your 
former troubles, which you had in Memphis? A. About the second day after 
I arrived." 

She further stated that ît was nine days before she called a doctor. 

It is true as claimed that in answer to a hypothetical question put 
to Dr. Maury, which concluded with the inquiry "whether the relapse 
was caused by the cold condition of the car," he stated that he "could 
not express an opinion as to whether the relapse was due to any ex- 
posure in this particular case." When asked whether such exposure 
would be "apt to cause a relapse," he answered : 

"Yes ; it would." 

Later, he said: 

"If the symptoms of relapse occurred in a day or two after the exposure, I 
would think It would be very probably the cause of it." 

Mrs. Messick testified that this occurred, as above pointed out: 
Dr. Turner, in answer to a question closing with the inquiry as to 
the effect of exposure to cold in the car, said : 

"I should expect such symptoms as she had suffered from before to be 
llghted up again, or any that still exlsted in her convalescence to be aggra- 
vated." 

Dr. Leroy was questioned by the court and answered thus : 

"Q. State whether or not, if a relapse came to this woman in New Orléans, 
It might or might not be attributable eitlier to the exercise incident in getting 
from the bed down the steps into the carriage, driving to tlie railroad at Mem- 
phis and waiting for the train, and getting into the car, aud the exercise and 
weariness from the trip, independent of any cold to which she was exposed In 
the car and the exercise of getting out of tue car into the carriage and driv- 
ing several miles and going into the house, whether or riot that might be at- 
tributed to the exercise and fatigue incident to the exposure and independent 
of any cold in the car? A. Such a thing would be within the bounds of possi- 
bility, but in the présence of two causes, one of which to me is so much more 
manifest, especially with a woman who has been up a couple of weeks, I would 
be Inclined to disregard one for the much more manifest cause. 
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"The Court: It would be in your opinion that it was more likely to bave 
oceurred from the exposure In the cold car than tlie otlier? A. Unquestlona- 
bly so. 

"The Court: But it might be attrlbuted and might hâve beeu produced by 
the other? A. Such a thing Is within the bounds of possibility." 

"The Court: Then it might be attributable to both? A. Both ; the trip 
inlght contribute something. Of course, if It is within the boxnids of possibil- 
ity, we could not exelude one; if we admit one we must admit them both, I 
think," 

Dr. Holt, who attendted Mrs. Messick in New Orléans from January 
16, 1905, to the following May 17th, testified in relation to her trip in 
the sleeping car that "such exposure under the protracted influence 
of cold is precisely that which would most likely re-awaken inflamma- 
tion and bring on a relapse" ; "that her relapse dated from her long 
exposure on the train"; that her condition "was exactly such a condi- 
tion as would follow such a cause"; also, answering a question wheth- 
er she would hâve recovered if the trip had been a comfortable one : 

"I do mean to state for the reason that the simple faet of traveling from 
Memphis to New Orléans, under comfortable conditions, would not bave been 
the exciting cause of the renewed inflammation, within the range of reasonable 
probability." 

Is it correct to say as a conclusion of law that this testimony in its 
trend and tendency has no weight or value? Is it not to be considered 
at ail, especially tmder appropriate instructions andi in connection, 
with the facts and circumstances of the whole case? In the classifica- 
tions made of décisions by Mr. Rogers, both in criticism and support 
of opinion évidence, it is said in his work on Expert Testimony (section 
a 03) : 

"Ou the other hand, many cases may be found in which courts hâve ex- 
pressed the opinion that the testimony of experts in médical science is of 
great value, or entitled to great weight." 

It is true, cases cited in that work (like many of the décisions, féd- 
éral and State, collected in 5 Enc. of Ev. 637 et seq., tit. "Weight 
of Expert Testimony," note 21) show, and we agrée, that discrimina- 
tion in subjects must be exercised in attaching material weight to 
opinions of médical experts, as also and especially of some other classes 
of experts. But it is only fair to say that the présent physicians ap- 
pear to hâve been regarded by counsel for both sides as exceptionally 
well qualifiedl, and also as candid and frank. No witnesses were called 
by défendants. Upon the question, then, of whether there was any 
évidence meriting submission to the jury touching the cause of re- 
lapse, we think we may safely treat the testimony of thèse physicians 
the same as we should testimony concerning ordinary facts. 

It was to be expected of such men that they would not state with 
absolute certainty that Mrs. Messick's relapse could not hâve been 
due to exposure or fatigue occasioned by the journeys between the two 
résidences and stations of Memphis and New Orléans. They admit- 
ted thèse as possible causes ; but their testimony in effect shows that 
there was no cause attending thèse journeys which seems comparable 
to the cause arising from the condition of the sleeping car. 

There is a class of décisions in which médical opinion is relied on to 



MARBUKT V. ILLINOIS CENT. K. CO. 15 

show cause of bodily affection, even though it cannot be shown with 
eertainty. Illustration may be found in Matteson v. N. Y. Central 
R. R. Co., 35 N. Y. 487, 490, 91 Am. Dec. 67, where it appeared that 
plaintiff's wife was suffering from spinal affection claimed to be due 
to injury received on defendant's road. The court said: 

" * • * It was impossible to prove, by direct évidence, and with abso- 
lute eertainty, from what cause the affection proceeded. Something was nec- 
essariiy lef t to inference ; not a merely spéculative, but a rational, inf erence, 
based upon ail the clrcumstances of the case." 

True, évidence was offered in that case tending to eliminate causes 
other than the one complained of, but that is true of the présent case. 
The différence between the two cases in this regard could at most be 
only of immaterial degree. 

In McCafferty v. Pennsylvania Railroad, 193 Pa. 339, 344, 345, 44 
Atl. 435, 74 Am. St. Rep. 690, when speaking of the difficulty in that 
case of showing connection between the accident and the death of the 
person claimed to be negligently injured, the court said: 

"Ttie connection between the accident and the death was not elearly estab- 
lisbed. The deceased was injured by the derailnjent of the car in which he 
was rldlng on April 1, 1896. He llved until April 12, 1897, and the immédiate 
cause of hls death was an abscess on the llver. A month before he died he 
had a severe attack of grippe. It was Incumbeut upon the plaintlfC to show 
with reasonable eertainty that the abscess was caused by the injury received. 
This it was diffleult to do, as the dlsease Is one whose origin is difflcult to 
trace. The médical testimony produced by the plaintiff was in itself far from 
convlncing ; but it was fortified by proof that her son had never recovered 
from the efifects of his injuries, and that they were apparently internai, and 
indicated a serions dérangement of the liver before he had the grippe. We are 
not prepared to say that the court should bave instructed the jury that the 
testimony dld not warrant the conclusion that the death was the natural and 
proximate conséquence of the accident. The question, however, was one which 
should be submitted with most careful instructions." 

See, also, Beauchamp v. Saginaw Mining Co., 50 Mich. 163, 173, 
173, 15 N. W. 65, 45 Am. Rep. 30 ; Baltimore City Pass. Railway Co. 
V. Kemp and Wife, 61 Md. 74, 80 ; Bishop v. St. Paul City Ry. Co., 48 
Minn. 36, 33, 50 N. W. 937 ; Denver & R. G. R. Co. v. Roller, 100 
Fed. 738, 753, 49 L. R. A. 77;^ Taft v. Brooklyn Heights R. Co., 14 
Mise. Rep. 390, 35 N. Y. Supp. 1043; Harvey v. Fargo, 99 App. Div. 
599, 91 N. Y. Supp. 84. 

There can be no différence in principle between the competency of 
opinion évidence which ascribes cause of disease and that which mini- 
mizes or altogether éliminâtes cause; or, in other words, the trained 
mind must be capable of differentiating causes reasonably certain in 
their effect from those of no importance or probable effect. 

We are thus led to believe that the présent case is not like that of 
Patton v. Texas & Pacific Ry. Co., 179 U. S. 658, 21 Sup. Ct. 275, 45 
L. Ed. 361, or the class of kindred cases which are so much relied on 
by learned counsel for défendants. There is not the uncertainty of 
cause in the présent case that was found to exist in the Patton Case. 
The source of relapse seems to us to be traceable with reasonable eer- 
tainty. At least, upon ail the évidence pertinent to the issue touching 
resuit of cold in the sleeping car, it would not be safe to conclude as 
matter of law that "fair-minded men" may not, without guessing as 
1 41 c. c. A. 22. 
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to cause of relapse, "honestly draw différent conclusions." The 
présent case would seem therefore to be ruled by the settled principle 
affirmed by Mr. Justice Brewer in Richmond & Banville Rd. Co. v. 
Powers, 149 U. S. 43, 45, 13 Sup. Ct. 748, 37 L. Ed. 642, and referred 
to by him in the Patton Case. Furthermore, in Mt. Adams & E. P. 
Inclined Ry. Co. v. Lowery, 74 Fed. 463, 477, 20 C. C. A. 596, 609, 
Judge Eurton, in stating the différence between the functions of the 
trial judgé in granting a motion for a new trial and in passing upon a 
motion to direct a verdict, said : 

"In the latter case we think he cannot properly undertake to welgh the évi- 
dence. Hls duty 1^ to take that view of the évidence most favorable to the 
party against whom It is moved to direct a verdict, and from that évidence, 
and the inferenees reasonably and justiflably to be drawn therefrom, déter- 
mine whether or not, under the law a verdict might be found for the party 
having the onus." 

And in the récent case of G. Rochford, etc., v. Pennsylvania Co., 174 
Fed. 81, 84, the same learned judge, speaking for the court, said: 

"If the plaintiff bas produced material évidence, sufficient, if believed and 
uncontradicted, to warrant a verdict, no amount of contradictory évidence 
wlll authorlze the trial judge to take the question of its effect and weight 
away from the jury." 

We are constrained to hold that the court erred in withdrawing the 
évidence mentioned from the jury, and that the judgment in favor of 
the plaintiffs below must be reversed and a new trial awarded for that 
reasr,n. It foUows that the assignments of error presented by the 
défendants below must fall with the judgment of which they complain. 
The costs of both proceedings in error in this court will be paid by 
défendants. 



FKANK UNNEWEHR CO. v. STANDARD LIFE & ACCIDENT INS. CO. 

(Circuit Court of Appeals, Slxth Circuit. January 5, 1910.) 

No. 1,964. 

1. Masteb and Servant (§ 95*)— Dangerous Employment— Minoes. 

Whether the employment of a child 16 years of âge as off-bearer from 
a veneer s&vr in a mlll was an employment whereby hls life or limb was 
endangered within Rev. St. Chic, § 6986-1, prohiblting such employment, 
dld not dépend on whether the services required of the child could not be 
performed wlthout danger to life or limb, but on whether the employment, 
consldering the inévitable wear and tear of the strain of the position and 
the indifférence to danger that would naturally follow from chlldlsh curi- 
osity and inexpérience, rendered the position dangerous. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 141, 
160 ; Dec. Dig. § 95.*] 

2. Insueance (§ 437*)— Indemnity Policy— E'mployment ce Childben— Il- 

légal ACTS. 

Plaintiff employed a child under 16 years of âge as off-bearer from a 
circular veneer saw in a mlll. The saw was 68 inches in dlameter, weigh- 
Ing about 1,000 pounds, and extended about 45 inches above the floor. 
When once started, the method adopted for stopping it after releasing the 
power was to jam a pièce of scantling between the edge of the floor and 
the saw disk. It was no part of the child's duty to start or stop the saw, 

•For other cases see same toplc & § numeer in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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his duty being to stand some distance away from it and earry off tlifi 
boards of veiieer as they were sawed off. On several occasions, howevor, 
lie voluntarily attempted to stop tbe saw, and was dlrected liy adult eoem- 
ployôs not to do so, tbat he \YOuld set hurt, and on tlie oeeas^ion of his in- 
jury he attempted to stop tlie saw in this way, and one of liis arnis was 
caught in tbe teeth and Injured. Hei4,,that tbe child was eniployed in a 
position whereby bis llfe or limb was eudangered in violation of Rev. St. 
Obio, § 6986-1, and bence a master, after being cast in an action for dam- 
ages svistalned by tbe child, eould not recover over against an indenmity In- 
surance Company on a policy exenipting tbe couipany from liability for 
injuries suffered by any person employed in violation of law as to âge. 
[Ed. Note. — For other cases, see Insurance, Dec. Dig. § 437.*] 

In Error to the Circuit Court of the United States for the Southern 
District of Ohio. 

Action by the Frank Unnewehr Company against the Standard 
Life & Accident Insurance Company. Judgment for défendant, and 
plaintiff brings error. Affirmed. 

Alfred Mack, for plaintiff in error. 
C. D. Robertson, for défendant in error. 

Before LURTON, SEVERENS, and WARRINGTON, Circuit 
Judiges. 

WARRINGTON, Circuit Judge. The question in this case stated 
broadly is whether, in view of an Ohio statute (Rev. St. Ohio, § 6986-1) 
forbidding placing a child under the âge of 16 years "at employ- 
ment whereby its life or limb is endangered," an employer can know- 
ingly put a child under that âge at work within close proximity to a 
large circular saw, and then recover from an indemnity insurance Com- 
pany the amount of a judgment paid by the employer to the child for 
injuries suffered from the saw while not engaged in Une of duty, not- 
with standing a condition of the insurance policy which exempts the 
Company from liability to the insured arising out of injuries "sufïered 
by any person employed in violation of law as to âge." 

The case was brought in the court below by plaintiff, Unnewehr 
Company, against défendant, an insurance company, upon a policy of 
insurance. Plaintiff was engaged in the business of manufacturing 
veneer and thin lumber at its plant in Cincinnati. By the policy plain- 
tiff was indemnified against loss imposed by law for damages on ac- 
count of bodily injuries suffered through opération of its factory by 
any of its employés while within its factory during a fixed period. 
Jurisdiction was obtained through diversity of citizenship. A judg- 
ment and costs for $3,587.96 had been recovered against plaintiff in 
another suit by one Luther Watson, who, on November 14, 1907, as 
alleged in the pétition in the présent case, "was then in the employ of 
plaintiff as off-bearer (to wit, carrying away pièces of thin lumber 
after same had been sawed) at a veneer saw," and who then "sustained 
bodily injuries accidentally suffered by reasoi» of the opération of the 
business or trade of the plaintiff." The défense now relied on is in 
substance that at the time Watson received his injuries he was a child 
under the âge of 16 years, and engaged "at employment whereby its 
life or limb was endangered" within the meaning of section 6986-1 

•For other cases see same toplc & § numbeb in Dec. & Am. Digs, 1907 to date, & Rep'r Indexes 
17G F.— 2 
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of the Revised Statutes of Ohio, and that défendant had indemnified 
plaintiff subject to a condition that the poUcy should not cover loss 
from liability for injuries suflfered by "any person employed in viola- 
tion of law as to âge." 

The cause was tried to the court and a jury upon the facts admitted 
by the pleadings and by an agreed statement, with certain exhibits, 
whereupon the court below in its charge stated, among other things : 

"I am of the opinion that the services whlch the boy was renderlng for the 
plalntlff was at an employment whereby his life or limb was in danger, and 
therefore I Instruct the jury to return a verdict in favor of the défendant." 

It was agreed that plaintiff received the policy of insurance ; that it 
gave défendant notice of the accident to Watson and of the bringmg of 
his suit by his next friend; that Watson was at the time of the in- 
jury in plaintiff 's employ and that the employment and the work 
carried on were covered by the policy; that the défense to the suit 
brought by the boy was conducted jointly by the attorneys of plaintiff 
and défendant, but without préjudice to the rights of either; that 
judgment and costs were recovered in the sum of $2,587.96 ; that by 
agreement then made by the parties to the présent suit no proceedings 
in error were taken and the judgment and costs were paid by plaintiff 
to Watson, and that défendant refused to reimburse plaintiff; also 
that, préviens to entering upon his employment, Watson placed with 
the plaintiff an "âge and schooling certificate as required by the laws 
of Ohio," from which it appears that he was born July 9, 1893, and 
that at the date of the certificate, July 31, 1907, he was four feet six 
inches in height, and that he could read at sight and write legibly 
simple English sentences. 

The statute then in force was section 6986-1, enacted April 8, 1890 
(87 Ohio Laws, p. 161), which provided: 

"No chlld under the âge of slxteen years shall be employed by any person, 
flrm Or corporation in this state, at employment whereby its life or limb Is 
endangered, or its health is likely to be Injured, or its morals may be de- 
praved by such employment" 

The ultimate inquiry is whether the service assigned to Watson was 
dangerous to life or limb. 

The veneer saw is circular in form, and with its attachments is 68 
inches in diameter. Its weight is about 1,000 pounds. It has an axie 
resting upon bearings near the floor of the room in which it is oper- 
ated'; about 45 inches of its diameter being above the floor. It is 
operated by steam power applied through belts and shafting. When 
once set in motion, the power is removed by pulling a rope attached 
to an idler and so loosening the driving belt ; but, owing to the weight 
and rate of speed of the saw, it continues to revolve for some time. 
The method adopted for stopping the saw after release from the 
power was to "jam" a pièce of scantling between the edge of the 
floor and the disk of tne saw. The boy Watson attempted to stop 
the saw in this way, and one of his arms was caught in the teeth of 
the saw and so injured as to require amputation near the shoulder. 

It is agreed that it "was no part of his duties either to start or stop 
the saw." It was further agreed that the operator of the veneer saw, 
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Stevens, would testify that on two or three occasions Ire tound "that: 
the boy Watson had run aroimd and triedi to stop the saw by putting 
in a stick"; that instead of giving him orders to do so, whenever he 
did stop the saw he, Stevens, told him to "stop monkeying with the 
machine"; also that the head sawyer, Smith, would testify that he had 
supervision of two saws, the one operated by Stevens and the other 
by himself ; that he also noticed that as soon as the operator would 
stop the machine "the boy would run around with the stick and stop 
the saw" ; that he told him "on at least half a dozen occasions net to 
do this, as he would get hurt sure." 

The contention made is that plaintiff did not violate the statute in 
question, because Watson was not employed to stop the saw, but was 
employed as an ofï-bearer of the thin boards as they came from the 
saw, and that, if he had confined himself to the performance of the 
duties assigned to him, he could not hâve been hurt. A better under- 
standSng of this contention and of the situation will be gained by fur- 
ther description. 

The relative positions of Stevens, the operator, and Watson, the 
off-bearer, with respect to the saw during much of the time that they 
were at work were about the same. In photographie views ofïered 
to display the disk of the saw and side of the carriage Stevens is rep- 
resented as standing at the right and Watson at the left of the edge 
of the saw, and each about five feet away from it. Stevens applied 
and turned ofF the power by means of a rope, and by levers operated 
the carriage bearing the log and adjusted the latter to the saw. Wat- 
son would alternately sit and stand at the end of a spreader 51 inches 
long and 301/2, inches high The spreader extended in front of the 
saw, and was used for separating the boards from the log as the saw- 
ing progressed. This enabled Watson to receive and remove the 
boards. The conclusion of the court below upon the f acts was : 

"Two persons were neeessary to opei'ate tlie saw. One was tbe luaa Ste- 
vens, who managed the carriage aiul brouglit the log into contact with the 
saw, and the other was the boy, who steadied the boards after they passed a 
given point, as they were sawed from tlie log, and flnally bore theuj away to 
a pile. His services were as neeessary as those of Stevens." 

The claim made in behalf of plaintifï is that the language of the stat- 
ute forbidding placing a child under the âge of 16 years "at employ- 
ment whereby its life or limb is endangered" limited the inhibition to 
service that could not be performed M'ithout danger to life or limb; 
and hence that no employment would be resfarded as dangerous to 
life or limb of the child unless it involved operating or assisting in 
operating a dangerous machine. But does this take into account either 
the import of the words of the statute, or the purpose of such législa- 
tion ? 

We do not find it neeessary to consider whether the duty imposed 
ui)on Watson as ofï-bearer literally involved operating or assisting to 
operate the veneer saw. It is hard to conceive that an adult, much less 
a child, could reasonably be expected at ail times to keep ail parts of 
his body within the bounds set for this off-bearer. He was for a sub- 
stantial portion of his time required to stand and work within five 
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feet of this obviously dangerotis saw. An unguarded step or move- 
ment resulting in an accidentai fall might bring him into contact with 
the saw. He was within easy range of injury in the event of break- 
age of the saw or other mishap, due to its great size and speed. The 
inévitable strain of such a position and the indifférence to danger that 
would naturally f ollow cannot escape notice ; for thèse conditions and 
also childish curiosity must hâve combined to induce Watson to rush 
away from his position so frequently in spite of admonition and stop 
the saw. 

Enough appears in the record to suggest some comparison between 
the danger attending the work of the operator and that of the off- 
bearer. We are unable to see how manipulation of the rope for turn- 
ing on and shutting off power in operating the veneer saw, or how 
working the contrivances used) for moving the carriage bearing the 
log and adjusting the latter to the saw, could be attended with dan- 
ger to life or limb exceeding that incurred by the pfï-bearer while 
discharging his regular duties. It does not appear from the photo- 
graphs or from anything we hâve found in the record that the operator 
is required to make nearer approach to the saw while in opération than 
the ofï-bearer is; and it would seem that the duties of the person 
operating the veneer saw are probably lessened by the fact that the 
head sawyer has supervision of the veneer saw as well as of the saw 
that he opérâtes personally. Is it to be said that the inhibition of the 
statute would be applied to the one position and withheld from the 
other? The accepted meaning of "endanger" embraces exposure to 
injury coming from without as well as from within a given place or 
object. It is conceivable that there are many instances where attend- 
ants may incur danger quite equal to that of the operators themselves; 
but it is hard to conceive of a législative purpose to furnish protection 
against only one of such dangers. 

It is to be regretted that the Suprême Court of Ohio has not had 
occasion to construe either the old act or the new one (passed Febru- 
ary 28, 1908; 99 Ohio Laws, p. 30). The only mention made of either 
act is that found in Jacobs v. Fuller & Hutsinpillar Co., 67 Ohio St. 
70, 65 N. E. 617, 65 L. R. A. 833, in which that court held that it was 
error in the trial court to instruct the jury that it could consider the 
employment of plaintiff, a boy under the âge of 16 years, a violation 
of the statute, as a circumstance bearing upon the alleged négligence 
of his employer. Under this rule, violation of the act may be con- 
cedled and only its relevance to the issue of neghgence denied. 

Référence is made to Breckinridge v. Regan, 22 Ohio Cir. Ct. R. 71. 
A girl of 15 years had been employed by plaintiff to operate a machine 
used for stamping and cutting tin. The court said that "it may be 
regarded as a machine at least somewhat dangerous." Although no 
question was made in the trial below concerning the act now in ques- 
tion, yet the reviewing court upon suggestion of counsel considered 
the bearing of defendant's violation of the act upon the question of its 
négligence. It is true that in applying the statute to the facts of that 
case the court regarded the act as indicating that in the judgment of 
the LegiaUture children of the âge of plaintiff "are unfit by reason of 
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their indiscrétion to be employed in the opération of a dangerous pièce 
of machinery." But there was no fact calling for any statement, and 
none was made, that the act could not be violated unless an employer 
should direct a child to operate a dangerous macliine. 

During the argument of the présent case a typewritten paper said 
to be a copy of an unreported opinion of another Ohio Circuit Court 
was presented and read without objection. The case seems to be anal- 
ogous to the one under review. It is Ohio Moulding Manufacturing 
Co. V. Standard Life & Accident Insurance Ce. It was decided in 
December, 1903, by the Circuit Court sitting in Cuyahoga county. 
The action was to recover upon a poHcy of insurance similar to the 
one now in question. It was alleged, say the court, when speaking of 
the child who had been employed: 

"That the employment was of a dangerous character whereby his life and 
llmhs were in danger and specifying that the employment was about a rapldly 
moving clrcular ripsaw." 

It is to be observed that the statement is that "the employment was 
about a rapidly moving circular ripsaw," not that the boy was either 
operating or assisting in operating the saw. Judgment was given in 
the court of common pleas in favor of the insurance company. After 
passing upon varions questions of évidence and waiver, the Circuit 
Court in affirming the judgment below said: 

"The Issues fairly made by the pleadings, whether the employaient of Uhas 
was In violation of the statute above quoted, and therefore any accident to 
hlm not withln the terms of the policy. The court refused to submit thls Is- 
sue to the jury, but said to the jury that the employment of the boy, if under 
16 years of âge, to work in the place where he was injured, was unlawful. In 
so charglng the jury it Is claimed that the court erred. It is true that a ques- 
tion of fact was ralsed by this issue, and It probably would hâve been better 
to hâve submitted that issue to the jury for détermination ; but, after a care- 
ful considération of ail the testimony bearing upon that Issue, It Is made cer- 
tain that the jury must hâve found the employment to hâve been unlawful. 
Any other conclusion than that reached by the jury would not hâve been per- 
mitted to stand. We are therefore of opinion that this judgment should not 
be reversed for thls alleged error." 

Prior to the enactment of the statute of April 8, 1890, the Suprême 
Court of Ohio in Rolling Mil! Co. v. Corrigan, 46 Ohio St. 283, 20 
N. E. 466, 15 Am. St. Rep. 596, declared as a rule of gênerai law 
concerning employment of a child under the âge of 14 years and 
placing him at work in close proximity to a moving belt passing over 
revolving wheels that: 

"Persons who employ children to work with, or about dangerous machinery, 
or in dangerous places, should anticipate that they will exercise only such 
judgment, discrétion, and care as is usual àmong children of the same âge, un- 
der similar circumstances, and are bound to use due care, having regard to 
their âge, and inexpérience, to protect them from dangers incident to the sit- 
uation in which they are placed. • • * » 

The efïect of that décision is clearly to impose upon an employer 
of children the duty to take into account their inexpérience and heed- 
lessness when assigning them to work about a dangerous machine. 
There is nothing in the décision which recognizes any right in an em- 
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ployer simply to set bounds within which a child shall work in close 
proximity to a dangerous machine, and escape liability as claimed in 
the présent case on the assumption that the child either will or at his 
péril shall keep within those bounds. The importance of the déci- 
sion, as we view it, is that it is inconsistent with any inference that 
the Législature by its enactment passed within little more than one 
year after the date of the décision intended to restrict the statutory 
law to narrower limits than those of the g-eneral law as announced by 
the highest tribunal of the state. 

It is deserving of remark that the only persons connected with the 
compàny who appear to hâve said anything to Watson concerning 
dangers of the saw were the head sawyer and the operator of the 
veneer saw. While disclaiming having any control ovér him, they 
simply warned him of the danger of stopping the saw. It was the as- 
sistant superintendent who employed Watson, but although he knew 
Watson was under the âge of 16 years, it is not shown that he or any 
one else having control over Watson ever gave him any instructions 
in regard to the dangers of the saw. Upon the question whether 
plaintiff assigned and kept Watson at an "employment whereby his 
life or limb was endangered" within the meaning of the statute, atten- 
tion must be given not only to the knowledge and conduct of the plain- 
tiff, but also to the obvions intent of the Législature to protect chil- 
dren within the prescribed âge against their own incautious tendencies- 
Several différent illustrations of this latter feature may be seen in déci- 
sions of the Suprême Court of Michigan, when construing an act similar 
to the Ohio statute. 

In Braasch v. Michigan Stove Co., 153 Mich. 652, 118 N. W. MU.. 
20 L,- R. A. (N. S.) 500, recovery was allowed in favor of a boy under 
the âge of 16 years who had been injured in running an electric 
freight elevator in a factory. Testimony was offered to show that at 
the time of his employment the boy was 14 years and 8 months old. 
It was claimed in his behalf that his employment was in violation of 
the statute of that state prohibiting employment of children under the- 
âge of 16 years where dangerous to life or limb. The court took judicial 
notice that a "freight elevator is a place of danger to life and limb in the 
hands of an inexperienced boy of 14 years," and said : 

"An elevator, like many othôr machines, îs a reasonably safe muchir.e uiicUu" 
proper management. But accidents are not Infrequent. Any coiistriietion of 
the statute wliieh does not taise Into aecoimt the inexpérience aud natural 
heedlessness of chiidren overloolts an important considération. Undoulitedly 
it was passed to protect cliildren against accidents, wliich in adults niight 
well be said to resuit from nesligence on tlie part of the victim, Imt whicli in 
children wonld be largely due to a want of expérience, or heedlessness, for 
which ex])erience is ordinarily the only cure." 

The same court in Daim v. Bryânt Paper Co. (Mich.) 122 N. W 
25?, décidée! July 15, 1909, again passed upon the same statute. The- 
court affirmed a judgment in favor of a boy between 15 and 16 years 
of âge, who had been employed in a paper factory as a "winder boy." 
It appeared that at the time of receiving his injury he was passing- 
along an aisle five feet wide, not however in performance of his duties 
as winder boy, but in exécution of an order to carry some material 
called "broke."' The aisle was formed bv two rows of machines called. 
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"calendar stacks," each consisting of rollers one above the other to the 
height of about 12 feet. The boy had taken up an armful of material 
to carry it out ; and some of it being caught between certain of the 
rollers drew his arm between them. In answer to the claim that the 
work as winder boy was without danger to life and limb, and that the 
order he had received to enter the aisle and carry away the paper was 
delivered by a fellow servant, the court said (page 259) : 

"Can it be said, even If the work of the winder boy in this manufactory was 
without danger to life and limb, which we do not détermine, that he can be 
required to do this dangerous work, and thereby become a fellow servant with 
the person ordering him to do It? • * • If it may be done, then the duty 
imposed by the statute, and llabillty for neglect of such duty, may In every 
tase be avoided." 

Thus the court again treated the boy as an object for protection un- 
der the statute, even though he was at the time pf his injury only in 
close proximity to the dangerous machine ; and this too in spite of 
the fact that he was not operating the machine containing the rollers. 

In Sterling v. Union Carbide Co., 142 Mich. 284, 105 N. W. 755, 
in considering the question of alleged contributory négligence respect- 
ing the conduct of a boy between 15 and 16 years of âge while feediing 
métal into a corrugating machine,, where his hand would not in the or- 
dinary course of the work be nearer the roller than the width of the 
métal, the court said: 

"The statute takes cognizance of the Immaturity of Judgment of chlldren 
under 16. * • * To construe this statute as designed to protect children 
from such dangers only as could not be obviated by persons of mature judg- 
ment would render It nugatory." 

In Morris v. Stanfield, 81 111. App. 264, a statute was under con- 
sidération forbidding employment of a child under 13 years of âge 
for any period of time greater than one day, unless a school board 
should give a certificate that an aged or infirm relative was dependiing 
upon the child. No certificate was obtained, but it was claimed in dé- 
fense that the boy and his mother represented his âge to be more than 
13. The boy was placed at work at a table near a circular saw and 
was charged with the duty of passing bones to the operator of the 
saw. Through playful contact with a boy working close to him, he 
threw one of his legs under the table and was injured by the saw. 
In affirming the judgment below, the court said (page 273) : 

"Greater care on the part of employers Is required when the young and in- 
experienced are exposed to dangerous machinery. They cannot be expected 
to see and appreciate dangers that older and more experienced persons would 
see." 

In considering the foregoing décision, we do not overlook the ab- 
solute character of the inhibition of the statute in the absence of 
certificate. But there can be no différence in principle between an 
absolute inhibition and a conditional one, wherever the condition is 
not observed. As said in Sullivan v. Hanover Cordage Co., 222 Pa. 
40, 70 Atl. 909, when speaking of a statute making it unlavvful for 
employers operating certain dangerous machinery to employ a mi- 
nor under 16 years of âge to clean or oil machinery while in motion: 
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"We agrée that îf the machine at the time of tlie cleanlng was not in dan- 
gerous motion such as was usual in its opération, and if ttie motion at tlie 
time of tlie cleanlng was not dangerous but slmply conslsted m partial révo- 
lutions made from time to time In order to facilitate ttie cleanlng, the prohibi- 
tion of the statute would very properly be held Inapplicable." 

In that case the question of whether the machinery was being pper- 
ated in the usual way or not was submitted to the jury, and the judg- 
ment of the court below allowing the verdict in favor of the boy to 
stand, was affirmed. It is perfectly true that this décision recognized 
the right to employ a boy within the prescribed) âge to do work not 
calculated to cause in jury, but it is equally true that it reduced the 
question of danger to one of fact. 

When plaintiff's contention in the présent case is reduced to its 
last analysis, its strength or weakness is to be found in the assump- 
tion that the place where Watson worked did not endanger life or 
limb. This assumption is greatly impaired by plaintiff's failure when 
placing and keeping the boy in such close proximity to the saw to 
reckon with the lack of caution of boys of his âge. The fact that 
the boy did not meet with his injury while working within the place 
assigned to him, or the fact that he was not in line of duty when 
he suffered his injury, does not show that the place in which he was 
directed to work was not dangerous to Hfe or limb. According to 
the understanding we gain of the place and its surroundings from the 
record, as before shown, we regard the first one of thèse facts as ac- 
cidentai rather than as évidence of safety. We consider the other as 
évidence of what might reasonably hâve been anticipated of an im- 
mature and energetic boy. But the main ground of our conclusion, 
as before pointed out, is that throughout a large portion of the boy's 
work he was required to stand at the spreader and attend to the boards 
as they were being sawed from the logs, and' so was necessarily ex- 
posed to danger from the saw. We do not mean to hold that a boy 
could not be put at work in any factory or in this factory without 
danger to life or limb. What we do mean to hold is that this place 
in this factory did involve such danger. 

We hâve reached this conclusion after considering ail the décisions 
cited by counsel for both sides. We hâve not attempted in this opin- 
ion either to reconcile ail of the cases cited or to point out the dis- 
tinctions which we conceive to exist between many of thtm andi the 
case in hand. Several of the décisions cited on behalf of plaintiff in 
error might at first blush be considered as supporting its contention; 
but that would mean, if the claim respecting them be correct, that.those 
courts intended to fasten a degree of care upon a child equal to that 
ordinarily imposed upon an adult. That would cohtravene a rule of 
décision of this court concerning the degree of care exacted of minors. 
Wright V. Stanley, 119 Fed. 330, 332, 56 C. C. A. 334 ; Erie R. Co. v. 
Weinstein, 166 Fed. 271, 274, 92 C. C. A. 189; Coney Island Co. v. 
Dennan, 149 Fed 687, 692, 79 C.C. A. 375. See, also, Railroad Com- 
pany V. Fort, 17 Wall. 553, 568, 21 L. Ed. 739 ; Union Pac. Ry. Co. 
V. McDonald, 162 U. S. 262, 281, 14 Sup. Ct. 619, 38 L. Ed. 434; 
Northern Pac. Coal Co. v. Richmond, 58 Fed. 756, 759, 7 C. C. A. 
4f.i; Rolling Mill Co. v. Corrigan, 46 Ohio St. 283, 30 N. E. 46G, Ifi 



FRANK CNNEWEHE 00. V. STANDARD LIFE <jk A. INS. CD. 25 

Am. St. Rep. 596 (before cited). The resuit would be to lirait unduly 
and in large measure to defeat the object of the statute. 

We may refer to one décision relied on by plaintiff's counsel and so 
reflect our views in regard to some other cases cited. We allude to 
Lowe V. Pearson (1899) 1 Q. B. 361. It appeared in that case that a 
boy was employed in a pottery to make balls of clay and hand them to 
a woman working at a machine, with which he was forbidden to 
interfère. He sufïered an in jury through attempting to clean the ma- 
chine while the woman was temporarily absent. He sought to re- 
cover for the injury under the workman's compensation act of 1897. 
That act imposed liability only in respect to accidents "arising out of 
or in the course of the employment" of the workmen. It made no 
distinction between claimants, whether minora or adults. Pub. Gen. 
St. 60-61 Vict. c. 37, p. 53. Respondent failed utterly to bring himself 
within the condition imposed by the statute; for plainly his injury 
did not arise "out of or in the course of" his employment. The Ohio 
act was made to apply only to minors. It did not purport to impose 
liability upon the employer in favor of the child. The important 
différence to be noted now between the two statutes is that the act of 
Parliament makes the right of recovery against the employer dépend 
upon certain conduct of the employé; while the Ohio act made the 

child the object of protection against certain conduct of the employer. 

Nor do we regard our conclusion as affected by the contention that 
the statute under considération is in dérogation of the common law, 
and must be strictly construed for that reason. As a gênerai rule of 
construction, no one would dispute this. But it will not do to carry 
that rule so far as to sacrifice plain législative intent. As said by 
Taney, Chief Justice, in one of the cases relied on by plaintifï (United 
States V. Morris, 14 Pet. 464, 475, 10 L. Ed. 543), that, while pénal 
statutes should be construedi strictly, "yet the évident intention of the 
Législature ought not to be defeated by a forced and overstrict con- 
struction." See, also, Johnson v. Southern Pacific Co., 196 U. S. 1, 
17, 25 Sup. et. 158, 161, 49 L. Ed. 363. 

It follows that the judgment of the court below must be affirmed; 
for we do not understand any claim to be made that, if Watson was 
in fact placed and kept at employment dangerous to life or limb, there 
can be any recovery under the condition\ of the policy. 
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UNDBBGEOUND ELBOTRIO BXS. CO. OF LONDON, lilmltefl, ▼. 0W8- 

LET et al. 

(Circuit Court of Appeals, Second Circuit. August 17, 1909.) 

No. 294. 

1. OoTiRTs (§ 262*) — Equity Jueisdiction op Fédérai, Court— Appointment 

OF Beoeiveb fob Estate of Décèdent. 

A Circuit Court of the United States as a court or" equity bas no jurls- 
dictlon of a purely probate proceedlng, wlilch Is not a matter of equity 
cognlzance, nor bas It power to undertake tlie gênerai administration of 
the estate of a deeeased person, but it may, as a court of equity, having 
the full Jurisdlctlon of the EngUsh Courts of CTiancery as they existed 
at the time of the adoption of the Constitution, in a suit where It has ju- 
rlsdiction of the parties, appoint a receiver of an estate pending the pro- 
bate of a will, in the absence of the appointment of a custodian by the 
probate court, and thls although proceedings for the probate of the will 
and the appointment of an exécuter are pending in such court which hâve- 
been delayed by reason of lltigation between parties In Interest. 

FEd. Note.— For other cases, see Courts, Cent. DIg. § 798 ; Dec. Dig. f 
262.*] 

2. EXKCTJTOBS AND ADMINISTRATORS (§ 4âl*) ACTION BT CeÊDITORS— RlGHT 

OF Action to Peotect E3statb. 

A creditor of the estate of a décèdent whose clalm has been allowed 
by the court of principal administration and is not dlsputed is not re- 
quired to be a judgment creditor to entitle hlm to maintain a suit in eq- 
uity for the préservation and protection of property of the estate in an- 
other Jurlsdlctlon. 

[Ed. Note. — For other cases, see Bxecutors and Administrators, Cent 
Dig. g 1679; Dec. Dig. § 431.*] 
S. Courts (§§ 262, 490*)— Equity Jurisdiction of Fédéral Courts— Ap- 
pointment OP Receiveb for Estate— OOMirr Between State and Féd- 
érai. Courts. 

The will of a testator was probated In Chicago as hls place of domicile 
and a gênerai exécuter appointed. Décèdent owned property In New York 
City of the Value of perhaps $3,000,000, Includlng a valuable resideuce 
and art collection, but the exécuter took no steps for anclllary adminis- 
tration there for three years, and In the meantime the property there 
was in possession of the widow, who asserted an adverse elaim to a large 
part of it. The art collection was given no care, and taxes amounting to 
$200,000, were unpald, and a mortgage on a part of the real estate was 
belng foreclosed for nonpayment of interest. When the executor ap- 
plied for appointment as anclllary adminlstrator, his application was con- 
tested by the widow, who procured an Injunctlon In Chicago restraining 
him from proceedlng therewith. The estate was largely indebted, and 
a foreign créditer whose claim for a large amount had been allowed filed 
a bill In equity In the fédéral court In New York on behalf of itself and 
ail other credltors, praylng the appointment of a receiver, that the court 
administer the property there, and for gênerai relief. Held that, while 
the court was without Jurisdiction to grant ail the relief prayed for, It 
had and properly exercised jurisdiction to take charge of and préserve 
the property by Its receiver, but that the receivership should be pro"i- 
sional until an application to the Surrogate's Court for the appointment 
of a temporary adœlnistrator under Code Clv. Proc. N. Y. § 2670, could 
be made and determined, and be contlnued only In case such appointment 
,was refused. 

[Ed. Note.— For other cases, see Courts, Dec. Dig. ;S 262, 490.*] 



'For etlier cases see same topic & % NCMBiiB lu Dec. & Am. Digs. 1907 to date, & Keii'r Index» 
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i. Receivers (§ 27') — Gbounds fok Appointment— Peeseeving Pkopeety or 

E STATE. 

The fact that a part of the property was In the possession of the wld- 
ow under an adverse claltn thereto was not ground for denying a re- 

ceiver. 

[Ed. Note. — For other cases, see Receivers, Dec. Dlg. § 27.*1 
Ooxe, Circuit Judge, dlssenting. 

Appeal from the Circuit Court of the United States for the Southern 
District of New York. 

Suit in equity by the Underground Electric Railways Company of 
London, Limited, against Louis F. Owsley, executor, and others. 
From an order appointing a receiver, Mary Adelaide Yerkes, défend- 
ant, appeals. Affirmed. 

For opinion below, see 169 Fed. 671. 

Appeal from orders of the Circuit Court, Southern District ot New York, 
appointing a receiver of the property situated withln sald district of Charles 
ï. Yerkes, late of Chicago, 111., deceased. 

The foUowing is a summary of the facts In the case: 

On December 29, 1905, said Charles T. Yerkes dled leaving surviving hlm 
the défendant Mary Adelaide Yerkes, his widow, and the défendants Charles 
B. Yerkes and Bessie L. Rondinella, his only chlldren and helrs at lavsr, and 
a wlU which on March 15, 1906, was admitted to probate by the probate court 
for Cook county, 111. Letters testamentary were Issued to the défendant 
Owsley only; the other persons named in the wUl as executors havlng de- 
clined to serve. Notice was glven requiring the credltors of the décèdent to 
présent thelr clalms to sald probate court. Clalms amountlng to upwards 
of $3,000,000 were duly presented and were allowed by said court. Among 
them was the clalm of the complainant, a Brltish corporation, for $796,619,01 
for unpaid calls upon 32,000 shares of Its capital stock subscribed for by the 
défendant. Other clalms were presented which hâve not yet been allowed. 

ïhe wlU of the décèdent has never been admitted to probate in the state 
of New York nor hâve ancUlary letters testamentary ever been granted In 
sald State. On January 18, 1909, however, a pétition for such letters was 
filed in the Surrogate's Court of the county of New York by the défendant 
Owsley, and those proceedings are now pendlng in that court, objections hav- 
lng been filed by the défendant Mary Adélaïde Yerkes. It does not appear 
that the complainant or any other créditer or person interested in said estate 
has ever applied under the New York statute for the appointment of a tem- 
porary admlnlstrator by reason of the delay in the anclUary proceedings. 
Soon after the flllng of the application for ancillary letters, the défendant 
Mary Adelaide Yerkes petitloned the Illinois probate court to remove the de- 
fendant Owsley from his position as executor for misconduet. Thîs pétition 
was denled and an appeal from the order of déniai Is now pending. 

Shortly after thls action of the probate court the défendant Mary Adélaïde 
Yerkes brought a suit in equity In the superlor court for sald Cook county, 
111., against the défendant Owsley, praying that he be enjoined from further 
actlDg as executor and that a receiver of the estate be appointed. A tempo- 
Tary injunction was thereupon Issued restraining the défendant Owsley from 
prosecuting his application for ancUlary letters testamentary m the New 
York Surrogate's Court. The défendant Owsley moved to dissolve thls in- 
junction, but no décision thereon has yet been rendered. The parties to said 
suit hâve, however, entered Into a stipulation that further proceedings in the 
Surrogate*s Court shall be postponed until after the disposition of said mo- 
tion. 

The property of the estate of sald Charles T. Yerkes in the clty of New 
York, other than securitles pledged as collatéral, consists of ; 

.*For other cases ee« same topLc & i numbisb la Dec. & Am. Digs. 1907 to date, & Ecp'r Indexe* 
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(1) The valnable resulGiice aiid piotuve giiUery known as No. SGI Fifth ave- 
nue and eomprisins several pnrcels of land. 

(2) A stable on East Sixty-Xiutli street. 

(3) An art collection in said résidence consisting of pictures, statuary, tai>- 
estries, and otlier works of art. 

This property is estimated to be worth over $2,000,000. 

The assets of the Yerkes esta te out.side the state of New York consist prin- 
cipally of Street raihvay seeurities of large face value, but of problematical 
market value. The indebtedness of the estate is very large. It is not coii- 
tended that the estate is insolvent, but it is clainied that it will be necessary 
to use the proeeeds of the New York real estate to pay the debts. Prier to tlie 
institution of thèse proceedings no person representing the estate was in 
charge of the New York property. It was not insured. Taxes aegregatiug 
$200,000 had remaiued unpaid. A part of the real estate was subject to a 
mortgage whieli was in process of foreclosare. The art collection — according 
to the testimony of the complainant's expert witness — was neglected and de- 
teriorating. The défendant Jlary Adélaïde Yerkes was provided for in the 
will of her husband, but elected to renounce her rights under it and to accept 
her widow's portion under the Illinois law — one-tbird of the personalty and 
dower In the real estate. After her husband's death she continued to live as 
before In the Fifth avenue résidence, and bas remaiued there ever since. An 
afiidavit filed In her behalf in thèse proceedings states that she occupies the 
premises under a claim of rlght. The foundation of such daim is not stated. 

Counsel, by way of explanation, assert in their brief that title to the mo.st 
valuable part of the real estate was in Mrs. Yerkes' name for several months 
prior to February, 1893, when she deeded It to a third person, who iiuniedi- 
ately reconveyed to Mr. Yerkes. The contention seems to be that this deed 
was Invalid for want of delivery. It is also stated that inl893 JIrs. Yerkes 
executed another deed conveying this same property as well as a rear lot and 
the stable to another person, who also reconveyed to Mr. Yerkes. The con- 
tention with respect to this deed. seems to be that it was without considéra- 
tion and was obtained by false représentations. One pareel of the real estate 
— that subject to the mortgage — was never In Mrs. Yerkes' name. 

With respect to the art collection and other Personal property, It is as- 
serted that Mrs. Yerkes is the owner thereof by virtue of certain bills of sale 
executed in 1884 and 1887 relating to the contents of a certain bouse in Chi- 
cago and a bill of sale dated In 1896 coverlng the then contents of the Fifth 
avenue résidence. On Aprll 5, 1009, the complainant filed Its bill of com- 
plaint, stating many of the facts already mentioned and others, and in effect 
praying for the administration of the estate of the décèdent situated in the 
State of New York, the appointment of a receiver, and other relief. 

On the same day a temporary receiver was appointed, and an order to show 
cause why the reeeivership should not be continued Issued. Thereafter the 
parties défendant appeared, but only the défendant Mary Adélaïde Yerkes 
appeared in opposition. Affldavits were filed in behalf of the complaint and 
of said défendant, and on April 28, 1909, an order was entered continuing the 
reeeivership. Thèse two reeeivership orders are the subjects of this appeal. 

James Russell Soley and Wm. B. Hornblower, for appellant Yerkes. 
Paul D. Cravath, for appellee Railways Co. 
W. O. Underwood, for appellee executor. 

Before COXE and NOYES, Circuit Judges, and HOUGH, Dis- 
trict Judge. 

NOYES, Circuit Jitdge (after stating the facts as above). The 
question upon the surface of this case is whether the reeeivership or- 
ders were proper. The question underlying is whether the Circuit 
Court had power to make them. The latter is a jurisdictional ques- 
tion, and is duly raised upon the record. Under a récent décision of 
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the Suprême Court it is our duty to décide it. Boston, etc., R. Co. v. 
Gokey, 210 U. S. 155, 28 Sup. Ct. 657, 52 L. Ed. 1002. 

The question of jurisdiction should first be considered. And this 
question in its essence is not wliether the Circuit Court had power to 
grant ail the relief prayed for, but whether it had power to afiford any 
such relief. If the orders appealed from were within its jurisdiction 
and were proper, they must stand even if the court had no power to 
grant the other measures of relief sought. Strictîy speaking, if the 
appointment of the receiver was within the jurisdiction of the- court, it 
is not material just hère whether it had power to proceed with the gên- 
erai administration of the estate. And yet the broad jurisdictional 
question has been fully presented. The détermination of the basis of 
the power to appoint receivers, as well as its existence, may settle some- 
thing in this intricate litigation. While, therefore, the resuit in either 
case will be the same, we think it of importance to ascertain — at the 
commencement of our examination — whether such power, if it exists, 
is to be found as a part of the gênerai power of the Circuit Court to 
administer the estâtes of deceased persons or as a particular power for 
the protection of property pending litigation. 

The inquiry is, then, whether the Circuit Courts of the United 
States, as courts of equity, hâve jurisdiction to administer the estâtes 
of decedents. The appellant contends that no such power exists, and 
lays especial stress upon the fact that the inquiry relates to fédéral 
courts. But this is not the fundamental objection. If the Circuit 
Courts are without power to entertain probate proceedings, it is not pri- 
marily because they are courts of the United States, but because the 
subject does not belong to gênerai equity jurisdiction. No limitations 
attach to the purely équitable relief which thèse courts can grant when 
they hâve jurisdiction of the parties. They hâve the fuU equity juris- 
diction formerly exercised by the English Courts of Chancery, and are 
not limited by the chancery system adopted by any state. 

Now, as long ago as 1737 it was settled in England that a court of 
equity could not entertain jurisdiction of a bill to set aside a will or the 
probate thereof. So in the case of Broderick's Will, 21 Wall. 503, 509, 
22 L. Ed. 599, Mr. Justice Bradley said in a suit of that nature : 

"As to the first point, it is undoubtedly the gênerai rule, established both 
in England and this country, that a court of equity will not entertain juris- 
diction of a bill to set aside a will or the probate thereof. The case of Ker- 
rick V. Bransby (decided by the House of Lords in 1727) 7 Brown's Pari. Cas. 
737, is considered as havlng deflnltely settled the question. Whatever may 
hâve been the original ground of this rule (perhaps sotnething in the x^eculiar 
constitution of the English courts), the most satisfactory ground for its con- 
tinued prevalence is that the Constitution of a succession to a deceased per- 
son's estate partakes in some degree of the nature of a proeeediug in rem, in 
which ail persons in the world who hâve any interest are deemed parties, and 
are concluded as upon res judicata by the décision of the court having juris- 
diction." 

Similarly, in Ellis v. Davis, 109 U. S. 485, 494, 3 Sup. Ct. 327, 332, 
27 L. Ed. 1006, which was a suit brought in the Circuit Court to set 
aside a will and annul probate, Mr. Justice Matthews, foUowing Brod- 
erick's Will, supra, and denying the power of the court to grant the 
relief sought, said: 
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"It is well settled that no such jurisdietion belongs to the Circuit Courts of 
the United States as courts of equity, for courts of equity, as sucli, by virtue 
of tlieir gênerai authority to enforce equitiii)le riglits and remédies, do not 
administer relief in such cases." 

In Farrell v. O'Brien, 199 U. S. 89, 116, 25 Sup. Ct. 727, 736, 50 L. 
Ed. 101, it was said that : 

"The Circuit Courts of the United States had no jurisdietion to admit a 
will to probate or to entertaiu a pure probate proceediug." 

See, aiso, Garzot v. De Rubio, 209 U. S. 283, 28 Sup. Ct. 548, 53 L. 
Ed. 794. And in the very récent case of Goodrich v. Ferris (decided 
by the Suprême Court May 17, 1909) 214 U. S. 80, 29 Sup. Ct. 583, 53 
L. Ed. 914, Mr. Justice White said : 

"A case involving the dévolution and administration of the estate of a dé- 
cèdent (is) a sub.iect peculiarly witliin state coutrol." 

The principles underlying thèse décisions hâve a two-fold basis. In 
the first place, courts of equity cannot act in probate proceedings be- 
cause the subject is statutory. In this country the laws of the several 
States détermine the succession to the property of deceased persons in- 
testate and provide for the probate and establishment of wills. Stat- 
utes confer upon varions tribunals jurisdietion over probate proceed- 
ings. The courts in exercising the powers conferred exercise statuto- 
ry, and not équitable, powers. In the second place, courts of equity 
will not entertain jurisdietion over probate proceedings because they 
are in the nature of proceedings in rem. In the case last referred to 
(Goodrich v. Ferris), the Suprême Court also said: 

"It is elementary that a probate proceediug by whieh .iurisdiction of a pro- 
bate .court Is asserted over the estate of a décèdent for the purpose of admin- 
istering the sanie Is in the nature of proceedings in rem, and is therefore one 
as to whieh ail the world is charged with notice." 

It may be regarded then as settled that the Circuit Courts, because 
they are courts of equity and because the subject is not one of equity 
cognizance, hâve no jurisdietion of purely probate proceedings, such 
as relate to the probate of wills and distribution of estâtes. But this 
does not carry us far enough. While much of the relief whieh the bill 
of complaint asks for could only be granted in a strictly probate pro- 
ceeding, it goes f urther. It prays the court ( 1) to appoint a receiver ; 
(2) to sell the property of the décèdent ; (3) to ascertain and détermine 
the indebtedness of the estate ; (4) to set apart the widow's dower right ; 
and ( 5) to distribute the estate. Taking the bill as a whole, it must be 
regarded as asking the Circuit Court to undertake the gênerai admin- 
istration of the estate— to do something more than act in a purely pro- 
bate proceediug. 

The distinction between a strictly probate proceeding and one in- 
volving the gênerai administration of an estate is pointed out in Martin 
V. Ellerbe's Adm'r, 70 Ala. 339 : 

"The term 'administration,* in this respect, is of eomprehensive meaning. 
It includes more thau the mère collection of the assets, the paymeut of debts 
and legacies, and distribution to the next of kin. It involves ail whieh may 
be done rightfully in the préservation of the assets, and ail whieh may be 
done legally by the administrator in his dealiugs with creditors, dlstributees 
or legatees, or whieh may be done by them in securiiig thelr rights ; and it 
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inelutles ail wliîch may be done, and riglitfully doue, in relation to adverse 
claims to nssets, whloh hâve corne to tlie possession of the admlnistrator as 
the property of the testator or intestate." 

Now, it is obvious that the gênerai administration of an estate, 
including the ascertainment and détermination of the rights of cred- 
itors, distributees, and legatees, and the préservation of the assets, must 
almost necessarily involve the détermination of controversies between 
citizens of the same state. It is absolutely certain that the présent 
estate coiild not be settled in the manne r prayed for in the bill without 
many such controversies arising. And tliis brings us to an objection 
pectiliarly applicable to the fédéral courts on account of the limitation 
of their jurisdiction to controversies between citizens of différent states. 
A Circuit Court undertaking the gênerai administration of an estate 
and only passing upon controversies between citizens of différent states 
could not ordinarily go far. 

Thèse objections to action by a fédéral court looking to the admin- 
istration of an estate are pointed ont in Byers v. McAulev, 149 U. S. 
608, 612, 13 Sup. Ct. 906, 907, 37 L. Ed. 867. In that cas'e an admln- 
istrator with the will annexed appointed by a probate court had set- 
tled the estate and had presented bis account for allowance. Suit was 
then brought in the United States Circuit Court by the heirs to annul 
the will and the probate thereof, to enjoin the admlnistrator from fur- 
ther proceeding, and to obtain distribution. The Circuit Court prac- 
tically assumed the gênerai administration of the estate. Mr. Justice 
Brewer in delivering the opinion of the Suprême Court said : 

"It is obvious from the decree which was entered that the Circuit Court of 
the United States assumed full eoutrol of the administration of the estate. 
That decree disposed of and distributed the entire estate among ail the per- 
sons interested therein, citizens and iioncitlzens of the state. It did not stop 
with an adjudication of the claims of citisîens of other states against the es- 
tate, but assumed to détermine controversies between citizens of the same 
state, for the two corporations nanied in tlie first paragraph were both citi- 
zens of Pennsylvauia, and yet the decree deterniined their rights as against 
the estate, as well as between themselves. * * * 

"Indeed, the decree as a whole cannot be sustained, unless upon the theory 
that the fédéral court had the power on the filing of thls bill to take bodily 
the administration of the estate out of the hands of the state court aud trans- 
fer it to its own forum. * * * (Pages 019, c;20. of 149 U. S., and page 910 
of 13 Sup. Ct. [37 L. Ed. 867.]) 

"If original jurisdiction of tlie administratioji of the estâtes of deceased 
persons were in the fédéral court, it niigiit by institutiug such an administra- 
tion and taking possession of the estate, through an admlnistrator appoluted 
by It, draw to itself ail controversies affectlng that estate, irrespective of the 
citlzenship of the respective parties. But it bas no oi-lginal jurisdietion in 
respect to the administration of a deceased person. * * * 

"Our conclusion, therefore, is that the fédéral court erred In taking any ac- 
tion or niaking any decree looking to the niere administration of tlie estate. 
or in attenipting to adjudicate the rights of citizens of the state as between 
themselves." 

It is urged, however, in behalf of the appellee that, while the Cir- 
cuit Courts may bave no jurisdiction over pu rely probate proceedings 
or over original proceedings for the administration of an estate, they 
bave power to grant relief in cases relating to the administration of 
estâtes wHere maladministration or nonadministration is shown. And 
it is contended that the présent case is one of nonadministration, where- 
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in the Circuit Court has power to marshal the assets, apply them to tfie 
payment of debts, and, having assumed jurisdiction for such purposes, 
go further and fully administer the property coming into its custody. 

In our opinion, however, the cases referred to by the appellee do not 
support the proposition advanced. The distinction sought to be drawn 
seems in conflict with the principles laid down by the Suprême Court 
in Byers v. McAuley, supra. Even in the case of maladministration 
or nonadministration, we think the Circuit Courts of the United States 
hâve no power to undertake the gênerai administration and distribu- 
tion of the estâtes of deceased persons. 

But it does not follow that the fédéral courts, as courts of equity, 
hâve no power to grant some measure of relief to persons vvhose in- 
terests are injuriously afïected by the maladministration or nonadmin- 
istration of estâtes. Relief in such cases has been repeatedly granted. 
Thus a bill in the United States Circuit Court by a next kin to recover 
a distributive share in an estate and charging fraud upon the part of 
the administrator has been sustained. Payne v. Hook, 7 Wall. 425, 19 
ly. Ed. 360. A judgment créditer has been permitted to maintain a 
suit in a fédéral court to enforce payment of his judgment against the 
estate of the judgment debtor. Borer v. Chapman, 119 U. S. 587, 7 
Sup. Ct. 343, 30 E. Ed. 533. See, also, Rio Grande R. Co. v. Gomila, 
133 U. S. 478, 10 Sup. Ct. 155, 33 L. Ed. 400. Similarly a creditor 
has been allowed to sue in the Circuit Court to set aside an alleged 
fraudulent conveyance made by a décèdent. Haie v. Tyler (C. C.) 115 
Fed. 833. So a suit by a legatee to enforce certain annuities against 
the estate of a décèdent has been sustained. Comstock v. Herron, 55 
Fed. 803, 5 C. C. A. 366 ; Herron v. Comstock, 139 Fed. 370, 71 C. C. 
A. 466. A receiver of the real estate of a décèdent has been appointed 
at the suit of a distributee alleging mismanagement by the executors, 
nonpayment of interest and taxes, etc. Bail v. Tompkins (C. C.) 41 
Fed. 486. 

Where the line is to be drawn between cases in which the courts will 
and will not afïord relief is not clear, neither are the grounds upon 
which the courts will act entirely free from obscurity. Probably the 
doctrine that a constructive trust exists in executors and administrators 
will be found to hâve afforded the basis of équitable jurisdiction in a 
majority of cases. So the inadequacy of the law to afford relief and 
the necessity for the protection of the property of estâtes has often lead 
to the intervention of courts of equity. 

We expressly refrain from expressing an opinion as to how far a 
fédéral court may go in granting relief in case of the nonadministra- 
tion of estâtes. We especially reserve the question, appertaining to the 
présent suit, whether in case probate proceedings in the courts of New 
York with respect to the assets within that state should be permanently 
prevented, the Circuit Court would hâve power to marshal the assets 
and provide for the payment of the complainant's demand. We con- 
fine ourselves in the further examination of the jurisdictional question 
in this case to the inquiry whether the Circuit Court had power to make 
the particular orders appealed from. 

Now, as already noted, the necessity for the protection of property 
of estâtes is a ground for the intervention of courts of equity. In- 
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deed, the protection of the fund in litigation before them bas always 
been peculiarly within their province. Whether they can go so far as 
to protect the property of estâtes pending litigation in other courts 
must now be considered. 

In England, before the passage of the act of Parliament authorizing 
ecclesiastical courts to appoint an administrator of an estate pending 
litigation concerning the probate of a will, the Court of Chancery 
oîten appointed receivers to take charge of the estate until the ec- 
clesiastical court should détermine the rights of the parties. And even 
after the passage of the act the Court of Chancery exercised such 
power when the ecclesiastical court failed for any reason to appoint 
an administrator. Alderson on Receivers, p. 95, § 63. See, also, Wil- 
liams on Executors (7th Ed.) 563. 

Lord Eldon in the case of King v. King, 6 Ves. 172, stated the rea- 
son for the practice : 

"This Is almost a motion of course. There Is no doubt this court has ap- 
pointée! a reeeiver when It was In dispute who was ttie personal représenta- 
tive; wtLen tlie niatter is In controversy in ttie spiritual court as to whether 
there is an intestacy or not The court goes upon this: That It will do its 
best to collect the effects. The property is in danger In this sensé: That it 
may get into the hands of persons who hâve nothing to do with it." 

See, also, Atkinson v. Henshaw, S Ves. & Bea. 84 ; Rendall v. 
Rendall, 1 Hare, 153; Marr v. Littlewood, 2 Myl. & Cr. 455; Bail 
V. Oliver, 2 Ves. & Bea. 96 ; Watkins v. Brent, 1 Myl. & Cr. 97. 

Under the présent English judicature act, the Probate Division of 
the High Court of Justice has power to appoint receivers and admin- 
istrators pendente lite. Consequently the modem English practice is 
to leave such appointments to the Probate Division, although the 
Chancery Division will still appoint receivers when necessary for the 
préservation of an estate when the Probate Division has not first acted 
by appointing an administrator. See Veret v. Duprez, L. R. 6 Ed. 
329. The English practice with respect to the appointment of receiv- 
ers for estâtes has been followed in this country. 

In 4 Pomeroy's Equity Jurisprudence, § 1332, it is said: 

"Durlng the litigation concerning the admission of a will to probate and 
durlng the Interval before an executor or administrator is appointed, a court 
of equity has power to appoint a reeeiver of the personal property and of the 
rents and profits of the real estate, when there is any danger of their loss, 
mlsuse, or misapplicatlon. The necesslty of such a reeeiver has been greatly 
lessened by modem statutes authorizing the probate courts to appoint an ad- 
ministrator ad litem and enlarging his powers." 

In Redfield on Wills, p. 96, it is stated: 

"Where the property belonging to the estate is In péril of loss, and there Is 
no one appointed to represent the estate, the rlght of administration being 
in controversy and the probate court not having appointed an administrator 
pendente lite, a court of equity will appoint a reeeiver to arrest or prevent 
inévitable loss where the estate Is of sufficient value and the amount of ap- 
prehended loss such as to justify the expense of a reeeiver." 

And in the very récent case of McCarter, Atty. Gen., v. Clavin 
(1907) 72 N. J. Eq. 642, 66 Atl. 599, the court used language most ap- 
plicable in this case: 
176 F.— 3 
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"In the présent instance there is a controversy orer the admission of the 
alleged will to probate. Tliere Is a contest over the question whether the par- 
tj' claiming to be the only heir Is sueh. The property is in great danger of 
loss owing to tax sales and threatened foreclosure. It is clear that, In the 
absence of an helr, in the absence of an exécuter or of any lawful appointée 
entitled to hold the property together, it will be lost, and in any event the 
rents and profits will be misapplied. It appears to me that, if there ever was 
a case in whlch the rule I hâve referred to ought to be applled, it is in this 
case, otherwise a vast amount of proj>erty that uiay beloug to the state will, 
for want of protection, be swept away, and pass, vvlthout practical considéra- 
tion, into the hauds of étrangers to the decedents." 

See, also, Baiï v. Tompkins (C. C.) 41 Fed. 486; Robinson v. Tay- 
lor (C. C.) 42 Fed. 803; Plagier v. Blunt, 32 N. J. Eq. 518 ; Estate of 
Colvin, 3 Md. Ch. 278; Buskirk v. Peck, 57 W. Va. 360, 50 S. E. 
432. 

TKe Circuit Courts.of the United States, sitting in equity, haye the 
full jurisdiction of the English Courts of Chancery as they existed at 
the time of the adoption of the Constitution of the United States, and 
we are sàtisfied, upon the authority cited, that in a suit where they 
hâve jurisdiction of the parties they hâve power to appoint a receiver 
of an estate pending the probate of a will in the absence of the ap- 
pointment of a custodian by the probate court. 

The appellant urges numerous objections to the existence of any 
such power. She says, in the fîrst place, that the Circuit Court lias 
no power to entertain a bill for the appointment of a receiver and noth- 
ing besides — that the suit regarded merely as a suit for a receiver can- 
not stand. There is forcé in this contention. The appointment of a 
receiver is not the ultimate end and object of litigation, but is a pro- 
visional remedy or auxiliary proceeding. Aldersonon Receivers, p. 
15, cïting State ex rel. Merriam v. Ross, 122 Mo. 435, 25 S. W. 947, 
23 L. R. A. 534. Still we think that this merely means that there must 
be litigation in some court to which the receivership is auxiliary, and 
does not necéssarily require that it should be in the court of equity 
itself. In ail the English and American cases referred to the pro- 
bate proceedings to which the receiverships were incident were in a 
court distinct from the court of equity. Bills merely for the préserva- 
tion of property pending litigation hâve repeatedly been sustained. In 
Williams on Executors (7th Ed.) p. 563, it is said: 

"During a litigation in the ecclesiastieal court for probate or administra- 
tion, a court of equity would entertain a bill for the mère préservation of the 
property of the deceased till the litigation was determined and appoint a re- 
ceiver, although the court of probate, by granting an administration pendente 
lite, niight provide for the collection of the effects." 

It is true that in a suit merely for the appointment of a receiver the 
making of the appointment practically disposes of the matter in con- 
troversy. There is nothing more to be done except to surrender the 
property at the termination of the litigation to which the receivership 
is auxiliary. Anderson v., Guichard, ,9 Hare, 275. See, also, Eewis 
v. Campau, 14 Mich. 458, 90 Am. Dec. 245. But this resuit while 
somewhat extraordinary constitutes no reason for denying the ex- 
istence of a power so firmly establishéd by the authorities. Of course, 
the défendant is correct in the proposition that a court cannot create 
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a receivership in a suit of which it has no jurisdiction. But this begs 
the question. In this case the court did hâve jurisdiction of the suit 
regarded merely as a suit for the préservation of imperiled property. 
Again, it is urged tliat the suit considered merely as a suit for a 
receiver is not a controversy over which the Circuit Court can exer- 
cise jurisdiction, but is a proceeding purely in rem. We think this 
contention not well founded. A proceeding in rem strictly speaking 
is one in which the property itself is the défendant. But this suit, 
vvhile having for its object tlie préservation of the property, is against 
the persons claiming interests in it. The complainant suing in its 
own behalf and the behalf of other creditors allèges that the property 
is being neglected by the défendants — the exécuter, the widow, ajid the 
heirs at law. The suit is a controversy inter partes afïecting property. 
It can no more be regarded as a proceeding in rem than could a suit 
for an injunction to restrain waste; Moreover, if the suit be regard- 
ed as a proceeding in rem — using that term in a broader sensé — it does 
not follow that the Circuit Court is without jurisdiction of it. In 
Pennoyer v. Neff, 95 U. S. 734, 24 L. Ed. 565, the Suprême Court 
said: 

"It is triie tlmt in a strict sensé a proeeeding in rem is one taken dlrectly 
against property, and lias for its object tlie disposition of tiie property, witli- 
out référence to tlie title of indlvidual claimants : but In a larger and more 
gênerai sensé the terins are applied to actions between parties, where the di- 
rect ob.i'ect is to reaeh and dispose of property owned by theni, or of sonie In- 
terest therein. Such are cases commenced by attachment against the prop- 
erty of debtors, or Instituted to partition real estate, foreclose a niortgage 
or enforce a lien. So far as they afCect property in the state, they are snb- 
stantially proeeedlngs in rem in the broadest sensé which vve hâve men- 
tioned." 

Suits of this nature while in a sensé in rem are nevertheless con- 
troversies. Furthermore, while proceedings in rem are not a part 
of the gênerai equity jurisdiction of any court— English or American — 
we hâve already seen repeated instances where courts of equity hâve 
entertained jurisdiction to appoint receivers to préserve estâtes, pending 
the appointment of a représentative. 

Again, it is urged that the English cases and those from the différ- 
ent States where receivers of estâtes bave been appointed do not con- 
stitute authority for action by the United States courts because in 
those cases the equity courts and the probate courts were acting under 
the same sovereign. The equity courts, however, acted under gên- 
erai equity powers which the fédéral courts possess to the fullest ex- 
tent. A state court as a court of equity has no greater power to ap- 
point a receiver to hold property pending the appointment of a rep- 
résentative therefor than has the Circuit Court as a court of equity. 

It is further contended that the jurisdiction of the Circuit Court to 
appoint a receiver is excluded by the fact that the Surrogate's Court 
has already taken jurisdiction. As shown in the statement of facts, 
the défendant Owsley, as executor, has applied to that court to estab- 
lish the will and for ancillary letters testamentary. And it is urged 
that the principle is applicable that the possession of the res vests the 
court which first acquires jurisdiction with power to détermine ail 
controversies concerning it, and disables other courts of co-ordinate 
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jurisdiction from exercising a like povver. Farmers' Loan, etc., Co. 
V. Lake Street R. Co., 177 U. S. 51, 20 Sup. Ct. 564, 44 L. Ed. 667. 
But we are of the opinion that the principle does net apply hère. This 
is not a question of conflicting jurisdictions. Tlie Circuit Court in 
appointing a receiver has not attempted to interfère with the exercise 
by the Surrogate's Court of its full power to grant ancillary letters tes- 
tamentary. The receivership is râther in aid of, instead of in conflict 
with, the jurisdiction of that court. It is unnecessary, therefore, for 
us to détermine whether, when this suit was commenced, the proceed- 
ings in the Surrogate's Court had gone so far as to amount to an as- 
sumption of exclusive jurisdiction over the estate. 

Similarly the jurisdiction of the Circuit Court to appoint a receiver 
is not excluded by the fact that a receivership bill has been filed in an 
Illinois court of equity. That court had nothing to do with the assets 
of the estate in the state of New York. 

The contention that the complainant has no standing to bring this 
suit because it is not a judgment creditor is in our opinion without 
foundation. We are by no means satisfied that a creditor of the estate 
of a deceased person is obliged to obtain a judgment before he can 
resort to equity for the protection of the assets of such estate. More- 
over, the claim of the complainant has been duly allowed by the court 
of principal administration and this allowance practically amounts to 
a judgment. Furthermore, it does not appear that any one disputes 
the validity of the claim. 

Lastly, the contention is not well founded that the suit cannot be 
maintained because the Illinois executor, Ovvsley, has been made a 
party. He does not raise the question. It does not affect the jurisdic- 
tion of the suit. It cannot be properly determined upon this appeal 
from the receivership orders. 

We thus reach the conclusion that, as the bill prayed for the appoint- 
ment of a receiver and for gênerai relief, the Circuit Court had juris- 
diction of the suit, although some of the prayers were for relief beyond 
its power to grant, and that it acted within its power in appointing a 
receiver. 

But it does not follow from the existence of the power that it was 
properly exercised in the présent case. The appointment of a receiver 
is a drastic remedy. The facts presented should clearly show its neces- 
sity before such an appointment should be made. What are the merits 
hère? 

The slightest examination of the facts discloses a most extraordinary 
situation. For nearly four years this estate in New York, worth mil- 
lions of dollars, has received no attention from its proper représenta- 
tives. Taxes hâve been unpaid. The art collection has received on- 
ly the attention which an adverse claimant chose to give it. Interest 
upon mortgages has been defaulted, and the equity in valuable real 
estate is being lost through foreclosure. The estate has been permit- 
ted to go adrift. Its very situation has been an invitation to persons 
to set up daims to it. Rightfully or wrongfully, this invitation has 
not been declined. The widow remaining the statutory period re- 
mained longer, and now claims practically everything. 

The executor who accepted the trust and whose primary duty was 
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to seciire and préserve the estate and pay its debts has done absolutely 
nothing- in this jurisdiction. He even waited three years before seek- 
ing to establish the will hère. That this may bave been by the advice 
of counsel does not alter that fact. And when he finally attempted to 
perform his duty the widow promptly sued out an injunction in Chi- 
cago to restrain fnrther proceedings. Thereupon the widow and the 
executor stipulated that nothing should be done with the New York 
proceedings until the décision in the Chicago suit. And so matters 
stand. 

While this htigation between the widow and the executor goes on 
it would seem that the creditors were supposed to stand idly by and do 
nothing. As widow the défendant Mary Adelaide Yerkes prevents 
the probate of the will in this jurisdiction and the grant of ancillary ad- 
ministration. As adverse claimant she retains and uses the property 
hère. 

But the creditors are not remediless. A dead man's estate is pri- 
marily a fund with which to pay his debts. The complainant and other 
creditors of this state bave the right in some way to look to thèse New 
York assets to pay their demands. They hâve the right to insist that 
thèse assets be protected and safeguarded. They hâve the right to 
protection by a court from the conséquences of the failure of the prop- 
er représentatives to act. If there ever was a case in which the facts 
called for the appointment of some proper custodian of the property 
of an estate, this is one. 

Were it not for one considération, it would necessarily follow that 
the proper custodian of the estate should be the receiver appointed by 
the Circuit Court. This considération is the New York statute pro- 
viding for the appointment of a temporary administrator. While, as 
we hâve seen, the power to appoint a receiver of the estate of a de- 
ceased person undoubtedly exists in the Circuit Court, it is nevertheless 
an extraordinary power and one seldom exercised by courts of equity 
at the présent time. Its purpose is to protect property when there is 
no one in a position to look out for it. Its object is to supplément the 
powers of, but not to supplant, the statutory tribunals for admin- 
istering estâtes. It should in our opinion only be exercised when the 
state statutes fail to provide for the appointment of a temporary 
custodian of an estate in case of delay in appointing a permanent rep- 
résentative. Every considération renders it désirable that the probate 
court, which alone can appoint the latter should appoint the former. 
So far as possible probate proceedings — principal and auxiliary — 
should be under the control of one court. 

Now, section 2 G 70 of the New York Code of Civil Procédure pro- 
vides that: 

"On the application of a créditer or a person interested in the e.state, tlie 
Surrogate may in his discrétion, issue to one or more persons, coini)etent and 
qiialifled to serve as exeeutors, letters of temporary administration, in either 
of the foUowlng cases: 

"(1) When, for any cause, dehiy necessarily occurs in the grantlng of let- 
ters testamentary or letters of administration, or in probating a will." 

The powers of a temporary administrator are set forth in section 
2673. Section 2675 prescribes his rights and duties with respect to 
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real estate. In our opinion the appointaient of a temporary admin- 
istrator under this statute would adequately protect the interests of the 
complainant and other creditors. 

It is urged, however, by the complainant that it is net the practice 
of the Surrogate's Court in New York county to entertain an applica- 
tion by a creditor for a temporary administration of the estate of a 
nonresident when an application for ancillary letters is pending. It 
is said that the "letters testamentary" the delay in granting which jus- 
tifies the appointment of a temporary administrator refer to the letters 
granted upon an original — and not an ancillary — probate of a will. 

On the other hand, it is said that while it is true that a distinction 
is made in the décisions between the phrases "administration in chief" 
and "temporary administration," yet the former phrase applies as well 
to the grant of ancillary letters upon the estate of a nonresident as to 
the grant of original letters upon the estate of a résident — that the 
proper distinction is between permanent administration, whether orig- 
inal or ancillary, and temporary administration. And it is urged that 
the statute would largely fail in its purpose if it provided no protec- 
tion in a case where a nonresident décèdent left the great bulk of his 
property in New York. 

It is not within our province now to construe or interpret this state 
statute. Upon its face it would seem to apply in a case like the prés- 
ent. Whether it does or does not apply must be determined by the 
state courts. And we are imwilling that the présent receivership should 
stand other than as a mère provisional receivership unless and until 
application for a temporary administrator shall hâve been made under 
such state statute and such application shall hâve been denied. To that 
extent at least the receivership should be continued. Otherwise the 
estate would be permitted to again go adrift pending the application 
to the Surrogate's Court. And if the Surrogate's Court décimes to act 
the receivership orders should then stand as fully affirmed. 

But finally it is urged against any receivership that Mrs. Yerkes 
is in possession of the property under a "claim of right." This fact — 
if it be one — instead of constituting an objection to the appointment of 
a receiver, is a cogent reason why one should be appointed. Lord El- 
don well said that a receiver should be appointed to prevent the prop- 
erty of the estate falling into the hands of persons without right to it. 
This may or may not hâve already happened in this case. A receiver 
should be appointed to see whether it has happened. If it be ascer- 
tained that the widow is actually in possession under a claim of right, 
the court will consider such fact in determining what, if any, steps 
should be taken to secure possession of the property. But every color- 
able daim is not a claim of right, and it is not clear f rom anything in 
this record just what the right of this claimant is founded upon. It 
should be investigated in order to détermine the proper action to take. 
A receivership does not change title. It does not necessarily change 
possession. Indeed, it does not follow that, if a receiver should obtain 
the physical custody of the property in dispute, the claimant's ultimate 
right of possession would be affected. But we do not désire to pursue 
the inquiry further. It is sufficient nov^f to say that the existence of 
Mrs. Yerkes' claim to most of the property is no objection to the ap- 
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pointment of a receiver. The proper orders to be made sliould a re- 
ceiver be appointed must be the subject of future considération. More- 
over, it must be observed that Mrs. Yerkes does not claini ail New 
York assets. We do not understand that she asserts aiiy claim to the 
real estate which is being foreclosed, and it is difficnlt to perceive any 
basis for the claim to personal property acquired subsecjuently to her 
last alleged bill of sale. The existence of thèse items of property alone 
would justify the appointment of a receiver. 

The following conclusions are, therefore, reached: 

(1) The orders appealed from should be affirmed and the receiver- 
ship therein provided for continued for such tinie as in the judgment of 
the Circuit Court shall be reasonably necessary to enable the complain- 
ant to apply to the Siirrogate's Court for the appointment of a tempora- 
ry administrator under the statute referred to and to obtain the action 
of said court thereon. The application should be filed not later than the 
first Monday of October, 1909, and should be pressed to a conclusion 
as expeditiously as possible. 

(2) Unless at the expiration of such time it is shown to the Circuit 
Court that said application bas been in good faith prosecuted and has 
resulted in a décision of the Surrogate's Court declining to appoint a 
temporary administrator, the receivership should be terminated and 
the bill of complaint dismissed ; but, if such action by the Surrogate's 
Court is shown, the receivership should be continued until the grant 
of ancillary administration when the receiver should turn over the prop- 
erty to the représentative of the estate. 

( 3) The question should be reserved as to hovv far the Circuit Court 
could go in protecting and securing the rights of the complainant should 
the receivership be continued and ancillary proceedings in New York 
be permanently stayed by the Illinois court. Especially should the 
question be reserved whether, in this contingency, the right of cred- 
itors created by the New York statutes to look to the real estate in case 
of deficiency in the personalty could be enforced through the fédéral 
courts. 

The orders of the Circuit Court appealed from are affirmed without 
costs under the conditions stated in this opinion. 

COXE, Circuit Judge (dissenting). I am unable to concur in the 
opinion of the majority of the court. 

The following propositions must, I think, be regarded as estab- 
lished: 

First. The probate court of Illinois has already taken jurisdiction, 
appointed an executor and allowed the claim of the complainant. 

Second. In January of the présent year the executor filed a péti- 
tion for ancillary letters in the Surrogate's Court of New York, which 
is still pending undecided. 

Third. Less than three months after this application to the Surro- 
gate's Court the présent action was commenced, April 8, 1909. 

Fourth. Proceedings are now pending, therefore, in the state courts 
of Illinois and New York in which every possible question presented 
by the présent bill can be determined. That thèse courts hâve juris- 
diction and should ultimately décide this controversy, no one disputes. 
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Fifth. By express provision of law the Surrogates' Courts of New 
York may, on the application of a creditor, issue letters of temporary 
administration when, for any cause, delay occurs in granting letters 
testamentary. This court is unanimous in thinking that "the appoint- 
ment of a temporary administrator under this statute would adequate- 
ly protect the interest of the complainant and other creditors." 

No application for such protection has been made. 

Sixth. The Circuit Courts of the United States hâve no jurisdic- 
tion in purely probate proceedings. 

Seventh. No decree of distribution can be granted by the Circuit 
Court ; and if no answer be filed and a decree be taken by default it 
must be to the effect that the receiver continue to hold the property 
indefinitely until another court, having jurisdiction of the entire con- 
troversy, sees fit to administer it. Such a degree is an anomaly. A 
court which cannot dispose of property should not be permitted to re- 
ceive it. 

Eighth. It is our duty to assume that the state courts w^ill do their 
duty, at least until something appears to justify a contrary conclusion. 
The appointment of this receiver within three months after the péti- 
tion was filed in the Surrogate's Court and without any application 
for temporary administration, proceeds upon the theory that the Sur- 
rogate's Court will not do its duty: — to my mind a wholly unwar- 
ranted assumption. 

If I am correct in the foregoing propositions, it foUows that in sus- 
taining the action of the Circuit Court in taking jurisdiction and grant- 
ing a drastic remedy in, to say the least, an exceeding doubtful case, 
we are setting a dangerous précèdent. We hâve repeatedly held that 
a preliminary injunction should never issue in such a case and yet 
vi^e sanction, in limine, the taking of property from the custody of 
tribunals having fuU jurisdiction and entirely compétent to admin- 
ister it and thus add to the complications of a sufficiently tangled situ- 
ation. The question of jurisdiction must be determined as of the time 
the bill was filed— April 8, 1909. If at that time the court had no ju- 
risdiction the order appointing the receiver should be vacated. If 
jurisdiction is to be predicated of the failure of the state courts to 
act, it seems to me manifest that it does not attach until they hâve been 
asked to act and hâve declined to do so. In other words, a prématuré 
action cannot be maintained upon the theory that some event may 
occur in the future which will give it vitality. The opinion of the court 
directs that a speedy application be made by the complainant to the 
Surrogate's Court asking for the appointment of a temporary ad- 
ministrator and provides that unless it be shown that, within the time 
limited, the application has been made and denied, "the receivership 
should be terminated and the bill dismissed." 

I cannot resist the conclusion that this refusai of the state courts 
to act, concededly necessary to sustain and continue the action, was 
a condition précèdent to the filing of the bill and should hâve been 
alleged therein. 

If the state courts had declined to administer the estate prior to the 
filing of the bill, there still would be a grave question as to the juris- 
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diction of the Circuit Court, but it is sufficient for présent purposes 
to say that, in ray judgment, the action was improvidently and pre- 
maturely broughr. 

The orders should be reversed. 



EL PASO OATTLE CO. v. STAFFORD et al. 

(Circuit Court of Appeals, Sixth Circuit Decembet 7, 1900.) 

No. 1,973. 

1. VENDOB and PtTRCHASEB (§ 110*)— Sale Contract— Rescission— Defects 

IN ÏITLE— CORKECTION— ABSTRACT— INSUFFICIENCT. 

A contract for the sale of land required the vendor to furnish at his 
own expense abstracts of title, and subuiit them for examinatlon, and, in 
event that the vendees' attorney found any substantlal defect, the vendor 
on request was to use bis best efforts to correct the defect, and, if he was 
unable to do so, then the vendees tnight, at thelr élection, rescind and re- 
celve back the eamest money. Eeld, that the vendees' right to rescind 
was condltional on substantlal defects In the tltle and the fallure or In- 
ability of the vendor, on request, to correct them, and that a rescission, 
because of the vendor's fallure to furnish a complète abstract of title 
wlthout any showlng that the vendor was unable or unwlUlng to submit 
a proper abstract, was unauthorized. 

[Ed. Note. — For other cases, see Vendor and Purchaser, Cent. Dig. i 
196 ; Dec. Dig. § 110.*] 

2. Vendor and Ptjrchaseb (§ 110*) — Performance by Vkndob— Rescission. 

A contract for the sale of Mexlcan lands required the vendor to ar- 
range an agreement with the Mexican government for transfer of certain 
concessions with référence thereto, and provlded that, if the vendor 
should be unable to procure the transfer of the concessions, the vendees, 
at thelr élection, might rescind and recover the eamest money. Held 
that. where the only objection made by the vendees to the offered transfer 
of the concessions was that it dld not comply with the terms of the con- 
tract, such objection did not show that the vendor was "unable" to pro- 
cure the transfer required, but. at most, only that the parties differed In 
opinion as to the form of agreement, whlch was no justification for the 
vendees' rescission. 

[Ed. Note. — For other cases, see Vendor and Purchaser, Cent. Dig. { 
196; Dec. Dig. § 110.*] 

S. Vendor and Purchaser (§§ 76, 78*) — Deliveb or Deed— ïbansfeb of Con- 
cessions — Concurrent Acts. 

Where a contract for the sale of Mexican lands also provlded that the 
vendor should arrange an agreement for the transfer of certain conces- 
sions with référence thereto obtained from the Mexican government, and 
provlded that the vendees should secure the rlght to hold the lands and 
be ready to accept a conveyance of the lands and concessions when the 
vendor was In a position to niake the same under the terms of the con- 
tract, time was not of the essence of the vendor's agreement to obtaln a 
transfer of the concessions, but such transfer and the dellvery of the deed 
were concurrent requirements. 

[Ed. Note. — For other cases, see Vendor and Purchaser, Cent. Dig. §| 
119, 121 ; Dec. Dig. §§ 76, 78.*] 

4. Vendor and Purchaser (| 92*)^ Contbact— Bbeach by Vendees. 

Inslstence by vendees on the return of a deposlt made to secure per- 
formance of a contract for the sale of land made in anticipation of the 
time of performance, while the contract was executory, was inconsistent 

*For ottier cases see same topic & % ncmbeb In Dec. &. Am. Digs. 1907 to date, & Rep'r Indexes 
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wlth further performance of the contract, and tantamount to a refusai 
by the vendees to perform, authorlzing the vendor to treat the contract 
as terminated. 

[Ed. Note. — For other cases, see Vendor and Purchaser, Cent. Dig. S 
149 ; rwc. Dig. § 92.*] 

5. ASSIGNMENTS (§ 94*) RiGHTS OIP ASSIGNEES. 

Where vendees, under contract for the sale of land, did not assign their 
rights under the contract, Includlng an alleged rlght to recover a defwsit 
to secure performance to plaintlfC untll more than three years af ter they 
had repudiated ail obligation under the contract, plalntiff was bound by 
the acts of the vendees. 

[Ed. Note. — For other cases, see Asslgnments, Cent. Dig. |§ 162-1 G5 ; 
Dec. Dig. § 94.*] 

6. Vendob aîïd Pukchaser (§ 334*) — Contract— Eescission—Recovebt of 

Deposit— Quasi Contract. 

Where vendees deposited $15,000 to secure performance of a written 
contract for the sale of land and having rescinded the contract for the 
vendor's alleged breach, their assignée sued on the contract for the re- 
covery of the deposit in which action it was determlned that the vendees 
and not the vendor had broken the contract, and that their rescission was 
not justifled, their assignée could not recover any part of the deposit in 
such action on the theory of quasi contract that it was money which the 
vendor In equity and good conscience ought not to keep. 

[Ed. Note. — For other cases, see Vendor and Purchaser, Cent. Dig. § 
959; Dec. Dig. § 334.*] 

Error to the Circuit Court of the United States for the Northern 
District of Ohio. 

Action by the El Paso Cattle Company against OHver M. Stafford 
and another. Judgment for défendants, and plaintiff brings error. 
Affirmed. 

The El Paso Çattle Company, a Nebraska corporation, brought this action 
in the court below against Oliver M. Stafford, a citizen of Ohio and résident 
of Oleveland, and the Broadway Savlngs and Loan Company, an Ohio cori»- 
ration. The object of the action was to recover for breach of contract cer- 
tain damages against Stafford and also to recover of him and bis codefeudant 
certain money previously deposited with the latter pursuant to the contract. 

The contract, dated .Tanuary 4, 1902, was in writing and made between Staf- 
ford of the one part and Edward J. Carter and Jeptha D. Ryan of the other 
part. It provided for the sale by Stafford to Carter and Ryan of abolit 2.0O0,- 
000 acres of land in the state of Chihuahua, Mexico, for the sum of $300,000, 
payable $15,000 cash upon exécution of the agreement and the balance upon 
deiivery and acceptance of the deed of conveyance. The latter sum was the 
amount deposited wlth the défendant savings company. 

The land belonged to and stood in the name of the Northwestern Goloniza- 
tion & Improvement Company, a corporation of New Mexico. That company 
also held certain concessions under the national government of Mexico, grant- 
Ing exemption from taxation and certain customs. duties for a perlod of fifteen 
years respectlng the land and the Importation of materials for Jts improve- 
ment, subject to obligation to colonize people on the land in certain num- 
bers. The contract provided that Stafford should "arrange an agreement 
with the national government of Mexico for the transfer of thèse concessions" 
to Carter and Ryan or their assigns or nominee, and that Stafford should 
comply with the concessions regarding the placing of colonists on the land. 
It appears in a preamble to the contract that through Staft'ord's ownership 
and control of the stock and bonds of the colonization company he claimed 
and was advised that he could by proeeedings to foreclose the mortgage secur- 
iiig the bonds, make good title to the land, and that Carter and Ryan weie 

•For other cafses see saine topic & § numbeh in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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wllling to purchase the land provlded Stafford was "so able to make good tl- 
tle." The other relevant features of the contract are stated In the opinion. 
The rights of Carter and Ryan under the contract were ultimately In terms 
transferred to the plalntiff. 

Allégations of the pétition of due performance on the part of Carter and 
Ryan and refusai of performance by Stafford were brought to Issue by an- 
swer and cross-petition of Stafford; the latter also charglng failure and re- 
fusai of Carter and Ryan to perform, and asking damages In conséquence. 
Trial before the court and a jury resulted in a directed yerdict for défend- 
ants. The cause Is hère upon proceedings in error. 

J. M. Dawson, for plaintifï in error. 
William B. Sanders, for défendants in error. 

Before LURTON, SEVERENS. and WARRINGTON, Circuit 
Judges. 

WARRINGTON, Circuit Judge (after stating the facts as above). 
The assignments of error disclose many complaints of the manner in 
which the case was disposed of in the court below. Thèse complaints 
seem to hâve originated in a différence of opinion between court and 
counsel as to the effect of certain évidence, which was offered early 
in the trial. The court regarded plaintiff's cause of action as based on 
a charge that Stafford had committed a breach of the contract, and 
this évidence as showing that plaintiff's assignors were alone charge- 
able with its breach. It was for this reason that the court excluded 
much of the évidence offered by plaintiff in error, and of its own mo- 
tion directed a verdict to be returned for défendants. 

It is true that the action is founded on the contract of January 4, 
1903, and the alleged performance by Carter and Ryan and their as- 
signée, the plaintiff, of "each and every of the terms, provisions and 
conditions of said contract on their part stipulated to be done and per- 
formed," and also upon the alleged failure and refusai of Stafford 
and his codefendant to perform any of the acts or things required of 
them under the contract. In short, the pétition contains only one count 
and is framed on the theory of a contract made and kept on plaintiff's 
side, and made and violated on défendants' side. In order rightly to 
understand the ruling under review, it is necessary to examine the 
évidence upon which the court acted. 

Plaintiff offered as a witness at the trial its président, McPherson, 
who seems to hâve been authorized to act for Carter and Ryan, and 
who testified that he was also cashier of the Union Stockyards National 
Bank, South Omaha, Neb. ; that on June 28, 1903, défendant Stafford 
called upon him at the bank " * * "' to make, as he said, a tender 
of what purported to be a deed of the lands covered by that con- 
tract and other papers in connection with the deal. At that time Mr. 
Stafford demanded payment of the balance of the purchase price due 
under that contract, and I said it was impossible to make that pay- 
ment at that time without having thoroughly examined the documents, 
the originals of which were in Spanish, and what purported to be the 
copies of those originals were in many cases attached. * * * After 
an extended interview on the subject, Mr. Stafford prepared a receipt 
for papers which he described, * * * and I signed that receipt as 
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cashier of the bank ; the bank being designated as custodian of tliose 
papers. * * * " 

The receipt so referred to was identified by McPherson in bis cross- 
examination, and received in évidence against objection of plaintiff's 
counsel. The witness in his cross-examination also identified a letter 
to him from Stafford, and admitted his signature to an appended re- 
ceipt other than the receipt before mentioned. Thèse latter papers 
appear to hâve been signed at the foregoing interview. They were 
received in évidence over objection of plaintiff's counsel, and are as 
f ollows : 

"South Omalia, Nebraska, June 28, 1902. 

"Mr. T. B. McPherson, South Omaha, Nebraska — Dear Sir: Referring to 
my contract of January 4, 1902, with Messrs. Edward Carter, of Chicago, and 
Jeptha D. Ryan, of Leavenworth, Kansas, I beg to say, I am now ready on 
my part to fulflll ail obligations of this contract, and I olïer you herewith a 
deed conveying good and sufBeient title to Messrs. Carter and Ryan of the 
land purchased by them under this contract. Also an agreement for trans- 
fer of the concession of Mexlcan govemment to sald Ryan and Carter, as In 
said contract provlded. 

"I also submit abstracts of title showlng good and légal title in the grantor 
In the deed which I tender you. This tender I make to you as representing 
Messrs. Carter and Ryan, and respectfully request of you the payment of the 
balance of purchase money due under said contract. O. M. Stafford." 

"On behalf of Messrs. Edward J. Carter and Jeptha D. Ryan, I acknowl- 
edge receipt of the above letter from O. M. Stafford, and also that he offered 
to me the instruments of transfer referred to In his foregoing letter, and 
claimed by him to legally and effectually to transfer the property and conces- 
sion referred to in said contract, and also requested of me the payment of the 
balance of the purchase money due under said contract. 

"Thos. B. McPherson." 

The witness further testified that, after he received the papers, "he 
referred the matter" to their attorneys, and subsequently received a 
report from them. Plaintiff offered in évidence a letter from Ryan, 
one of the signers of the contract, to Stafford, dated July 14, 1902, 
as follows: 

"Dear Sir: I am advised by Mr. McPherson, with whom you left certain 
papers, covering tbe title to Mexican lands and the concession Included in 
our mutual contract of January 4, 1902, that the attorneys to whom this mat- 
ter has been referred, inform him that there are among the papers left with 
him no abstract of title that will enable them to pass upon the title tO the 
lands In question. 

"The attorneys also say that the so-called consent to the assjgnment of the 
concession does not comply with the terms of the aforesaid contract. I hâve, 
therefore, to request that you instruct the Broadway Savings & rx)an Co. 
Bank to remit the Union Stockyards National Bank of South Omaha, Neb., 
the money deposited in escrow with It and payable to us under the terms of 
the contract of January 4, 1902. 

"I hâve transmitted a carbon copy of this letter by registered mail to the 
Broadway Savings & Loan Co. Bank for their Information." 

Plaintiff offered in évidence the following letter dated July 19, 1903, 
from *.tafford -to McPherson, in which was inclosed the above letter 
from Ryan to Stafford: 

"The inclosed letter from Mr. Ryan, of July 14, 1902, explains Itself. 
* * * May I ask you to tell me frankly by retum mail what your position 
Is, that I Uaay be able to décide upon my future course in the premlses." 
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In the cross-examination of McPherson a letter from McPherson 
to Stafïord, dated July 31, 1903, was introduced, as foUows : 

"I hâve yotn-R of tlie IStli iust., also yotirs of tbe ll)th, and in reply liave to 
esay tliat the letter sent you by Mr. Eyan is final so far as tlie contract of 
■January 4, 1902, Is coneerned. * * * " 

Plaintifï also ofïered in évidence the following letter from Stafïord 
to McPherson, dated July 36, 1903: 

"I beg to acknovvledge receipt of youi-s of the 21st inst., and enclose you a 
reply whieh I hâve sent to Mr. llyau in answer to hls letter of the 14th 
inst. * » *" 

Plaintiff then offered in évidence the letter from Stafford to Ryan, 
referred to in the one just set ont: 

. "I hâve your favor of the 14th inst., in vvhich you make the surprising de- 
mand that the flfteen thousand dollars (.Çlij.OOO.OO) paid by you and your as- 
sociâtes under our mu tuai contract of January 4. 1902, should be remitted for 
your account to the Union Stockyards National Bank. 

"I hâve fulfiUed ail the obligations of our contract of January 4, 1902, upon 
my part to be performed. You and your associâtes on the contract are in de- 
fault of performance, and I suppose I am to uiiderstand your letter as a re- 
fusai to accept the deed which has been tendered you and make payment of 
tlie balance of the purchase money which is due. 

"You will therefore please take notice that I no longer am bound to make 
a eonveyance of said property. * * * As you and your associâtes are in 
default and not I, the money belongs to me, and I shall retain it, and shall 
further look to you and your associâtes to make me good for the damages 
sustained by your failure to comply vpith your contract obligations." 

The correspondence seems to hâve been closed by a letter from 
Ryan to Stafford diated August 30, 1903, in which he attempts to in- 
terpret the past acts of the parties ratlier than to state anything of an 
evidential character. If the letter from Stafford to McPherson dated 
June 38, 1903, and the receipts given by McPherson on that day were 
alone considered, it would appear that Stafford seasonably tendered 
a deed purporting to convey the land in question to the purchasers. 
Carter and Ryan, and also a form of agreement for transferring the ' 
concessions. Thèse papers with others were referred to plaintiff's 
counsel, who, as appears in Ryan's letter of July 14, 1903, above 
quoted, made objections to them in a report to McPherson. But the 
importance of thèse objections is greatly diminished, if not destroyed, 
in this action, by the conduct of the purchasers. Instead of communi- 
cating the objections to the seller and furnishing him an opportunity 
to make corrections, they forthwith demanded return of the $15,000, 
which in pursuance of the contract had been deposited with the de- 
fendant Savings & Loan Company. 

The contract required Stafford, party of the first part, to " * * * 
furnish at his own expense abstracts of title to the said lands and to 
submit the same to the attorneys of the party of the second part for 
examination, and, in event that said attorneys find said titles in any 
substantial respect defective, said party of the first part, upon request, 
agrées that he will use his best efforts to correct such defects, and if 
he is unable to do so, then and in such event, the party of the second 
part may, at their élection, rescind this contract, and upon the exercise 
of such élection, shall be entitled to receive from the party of the 
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first part tlie cash payment of $15,000, which shall hâve been paid 
under tliis contract, together with the accumulated interest thereon at 
saidi Broadway Savings & Loan Company." 

It is to be observed of this provision that the right to rescind iilainly 
depended on substantial defects in title, and failure or inabililv in 
Stafford on request to correct them. But the only complaint made in 
respect of title in the Ryan letter of July 14th, was the absence of an 
"abstract of title that will enable them (purchasers' attorneys) to pass 
upon the title to the lands. * * * " 

The implication plainly is that there was some sort of an abstract 
submitted, but that it was not complète. This was not showing that 
there was in reality any defect in title. It was, at most, showing only 
that the means for determining that question were not présent. Nor 
was it showing that the seller was unable to procure and submit a 
proper abstract. It did not even suggest, much less point out, omis- 
sions or mistakes made in the instrument called an abstract. Where 
the right of rescission is expressly limited, as hère, to defects of title 
that the' seller either will not or cannot on request correct, it is not easy 
to perceive how the omission in the first instance to furnish ail the 
means of ascertainment of title was a sufficient ivarrant for the ex- 
ercise of the reserved right of rescission. 

The only other right expressly reserved to the purchasers to re- 
scind is found in the following portion of the contract: 

"And It Is mutnally agreeâ between the parties that, if the sald first party 
.shall be unable to procure the transfer of the concessions as above stated, then 
iuid in that event the party of the second part shali hâve the right, at their 
élection, signifled in writing, to rescind this contract; and, in such eveut, the 
down payment of flfteen thousand dollars provided for hereunder, with the 
accumulated interest thereon, shall be returned to the party of the second 
I)art, and both of the parties hereto shall be relieved from further obligations 
under this contract." 

It will be noticed that this right to rescind is limited to inability 
"to procure the transfer of the concessions as above stated." The 
words "as above stated" required the seller "to arrange an agreement 
with the national government of ilexico for the transfer of the con- 
cessions." The complaint made in the letter of July 14, 1903, in 
regard to the assignment of concessions, was that it "did not cornply 
with the terms of the aforesaid contract." Hère again is a failure to 
specify. Nothing like inability in Stafford to procure transfer is sug- 
gested. The most that can be said is that the parties difïeredi in opin- 
ion as to the form of the agreement. 

It is true that Stafford had agreed in the sixth paragraph of the 
contract to arrange an agreement on or before the Ist day of July, 
li)OS, with the Mexican government for transfer of the concessions ; 
but it is not claimed that the time thus stated was made of the essence 
of the contract. There was no such limitation concerning the furnish- 
itig of a deed conveying the land. The concession could be of no pos- 
sible advantage unless title to the land could be conveyed. Indeed, 
it is providied in the eighth paragraph of the contract that the pur- 
-rhasers should secure the right to hold lands in Mexico and be ready 
"to accept a convej'ance of said lands and concessions from the part}- 
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of the first part when he is in a position to make same under the terms 
of the contract." The plain import of this is that the dehvery of the 
conveyance and of the transfer should be concurrent acts. 

Moreover, it appears in a letter of eariier date (May 31, 1902) from 
McPherson to Stafford that Stafford had on the 21st of that month 
notified Carter and Ryan "to be in the City of Mexico on June 15th 
prepared to receive the deed and concessions as provided in your con- 
tract of January 4 with them." But McPherson thought this unneces- 
sary, and requested completed abstracts to be submitted to him, ex- 
plaining that their attorneys would require 30 days, and "possibly 
much longer," to look into the title. 

It is worthy of notice, too, that just five days prior to the date of 
the Ryan letter demanding return of the deposit, counsel of the pur- 
chasers, to whom the papers had been referred, had in a letter to Mc- 
Pherson (dated July 9th) advised him that they had examined ail the 
papers turned over to them "relating to the title," and that there were 
no abstracts of title among them, but that there was a report of certain 
named Mexican counsel concerning the title. Nothing, however, is 
said about any paper relating to the concessions. The letter concluded 
thus : 

"It will be necessary for Mr. Stafford to furiilsh abstracts of title as pro- 
vided in paragraph iiine of the agreement entered Into January 4, 1902. Un- 
til this Is done, no examination ean be made of the title." 

The inference to be drawn from that letter is that there was reason 
to call for abstracts of title, but there is nothing to suggest rescission 
of the contract. 

The letters cannot be misunderstood. The purchasers did not ob- 
serve the contract when they demanded return of the $15,000. Then, 
upon Stafïord's request of McPherson of July 19th to tell him frankly 
what his position was, he was told by McPherson's answer of July 
21st that the Ryan letter "is final." PlainW this évidence did not even 
tend to prove the breach alleged against Stafford, and the claim for 
damages based upon any such breach was rightly denied for that rea- 
son. Sprague v. Booth, [1909 | A. C. 57G. Indeed, if any breach was 
shown, it was committed by Carter and Ryan, and not by Stafford; 
and in view of the action taken by Staft'ord in response to the final de- 
mand made for the return of the deposit, the action of the cattle Com- 
pany would seem to bave been altogether misconceived. At the dates 
of the Ryan and McPherson letters, the contract was executory. In- 
sistence upon return of the deposit, made in anticipation of the time of 
performance, was totally inconsistent with further progress under the 
contract. It was tantamount to a distinct refusai to perform. Stafford 
was entitled to treat the contract as renounced by the purchasers. 
Weber v. Grand Lodge of Kentucky, F. & A. M., I(i9 Fed. 522. 533. 
!)5 C. C. A. 20; Roehm v. Horst, 178 U. S. 1, 30 Sup. Ct. 780, 44 L. Ed. 
953 ; Hockster v. De La Tour, 2 El. & Bl. 678 ; In re Neff, 157 Fed. 
57, 60, 84 C. C. A. 561. Whether Stafford could also rightfully, ac- 
cording to his avowed purpose, retain the $15,000 is another matter. 

We hâve not found it necessary to consider the real character of the 
instrument called an abstract of title. The same is true as to the form 



48 , 176 FEDERAL EErOETER. 

of agreemeiit concerning transfer of the concessions. Nor hâve we 
thought it important to détermine whether the contract required the 
deed of conveyance to contain the name of Stafford as grantor, in- 
stead of the Palomas Land & Cattle Company, the apparent purchaser 
at foreclosure sale. The points urged touching the rejection of évi- 
dence do not seem to us to hâve been relevant to the case as it stood 
after the breach was shown. After the évidence above considered had 
been presented at the trial, the court belovv asked counsel for plain- 
tif! whether he intended by his "future testimony to contradict the 
testimony" he had "already- offeredl," to which counsel answered: "I 
certainly do not." We think this answer was correct, for we hâve 
found no évidence that would tend to warrant the demand and in- 
sistence made to return the deposit or to show that the demand was 
retracted. Hence the action of the purchasers seems to us to hâve 
been none the less a breach because of anything found in the rejected 
évidence. We hardly need say that plaintiff is bound by the acts of 
its assignors. The assignments made to it by Carter and Ryan did 
not occur until 1905, a period of more than three years after the 
contract had been repudiated. 

But, without stating upon what theory recovery of the deposit could 
be had in this action, it is urged that Stafford cannot hâve the land and 
the deposit too. This is based upon a similar statement made by 
Baron Parke in Laird v. Pim, 7 M. & W. 472, 477. But that case did 
not présent the question with which we are confronted. There the 
vendor, not the vendees, brought the action. The suit was to recover 
the purchase priée and the interest, without tender of any deed of 
conveyance. Recovery was allowed for only the interest and the 
value of some clay which the purchasers had removed from the land. 
The remark of Baron Parke was made in comment upon the claim that 
the vendor was entitled to recover the principal of the purchase price, 
as well as the interest, although title to the land had nôt passed or even 
been tendered. 

The difficulty in the présent action is that the right of recovery of 
the $15,000 is based on an express contractual promise to return the 
money and interest. This promise, upon the hypothesis of the présent 
action, was made operative through the purchasers' rightful exercise 
of the reserved privilège of rescinding in conséquence of a breach of 
Stafford. But, when it is found that Carter and Ryan committed the 
breach, no contractual promise to return the money with interest can be 
said to exist. 

The effect then of plaintiff's claim in argument is to change the 
action from an affîrmance of the contract to one in disafiirmance of it. 
This would convert the action into one based solely upon a construc- 
tive contract, and consequently upon a promise not made by défend- 
ants but imposed by law, or by natural equity, to prevent Stafford from 
"enriching himself unjustly at the expense of" his vendees. Keener 
on Quasi Contracts, 16, 34 ; Hertzog v. Hertzog, 29 Pa. 465 ; Rail- 
way Co. V. Gaffney, 65 Ohio St. 104, 115, 61 N. E- 152; People ex 
rel. Dusenbery v. Speir, 77 N. Y. 144, 150, 151 ; or, as said by Judge 
Lurton in Michigan Yacht & Power Co. v. Busch, 143 Fed. 929, 934, 
75 C. C. A. 109 (accordant with Judge Severens in Cherry Valley Iron 
Works V. Florence Iron River Co., 64 Fed. 569, 574, 13 C. C. A. 306) : 
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"If the défendants hâve obtained money which ex sequo et bono tliey oneht 
not to withhold from plaintlff, they should refund, and the law iiiiplies a 
promise to that effect." 

It is manifest that when the court below found that plaintiff, in- 
stead of défendants, was chargeable with breach of the contract, there 
was no way to obtain relief as to the deposit unless it could be secured 
through some form of amendment. But whether a complète change in 
cause of action was permissible through amendment cannot be con- 
sidered. No suggestion in this regard has been made by counsel, 
and the case was brought and purposely tried below on the hypothe- 
sis of express contract and its breach. No request was made at 
the trial to amend or change the form of action, and the court heard 
and disposed of the case in the original form. Argument, therefore, 
in support of a claim based upon another and différent scheme of 
action, is unavailing. L. & N. R. R. Co. v. Womack (C. C. A., Gth Cir- 
cuit) 173 Fed. 752, 97 C. C. A. 559. Whatever rights plaintiff may 
bave respecting the deposit, they cannot be determined in this action. 

Hence we are bound to overrule the assignments of error, and af- 
firm the judgment. 



REPUBLIC IRON & SÏEKL CO. v. TIIOMASINO.t 

(Circuit Court of Appeals, Fifth Circuit. February 8, 1910.) 

No. 1,984. 

Master and Servant (| 221*)— Master's Liabilitt for iNjrET to Servani^- 

ASSUMPTION OF R.1SK. 

Plaintiff's intestate, v^ho was an experienced miner, while working with 
a helper in a room in defendant's coal mine was killed by the falling of 
the roof. It was the duty of défendant to furnish props to support tlie 
roof, and of deceased to set them up as the work progressed and the end 
of the room was extended. Two or three days before his death, he had 
asked defendant's superintendent or bank boss for props for use in hls 
room, but they were not furnished ; the boss telling him to keep on at 
worlî, that the roof was ail right, and that he would send him props soon. 
Deceased continued his work, and at the time the roof fell had extended 
the room for 20 or 30 feet beyond the last props, vvhlch rendered the place 
where he was working dangerous, as he knew. On the morning of his 
death, he had examined the roof and then continued his work. Held, 
that in so doing with full knowledge of the conditions he assumed the 
rlsk, and that défendant, although négligent, could not be held liable for 
hls death. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 638- 
647 ; Dec. Dig. § 221.* 

Assumption of risk incident to employment, see note to Chesapeake & 
O. R. Co. V. Hennessey, 38 C. C. A. 314.] 

Shelby, Circuit Judge, dlssenting. 

In Error to the Circuit Court of the United States for the Northern 
District of Alabama. 

Action by Léon Thomasino. administrator, against the Republic Iron 
& Steel Company. Judgment for plaintiff, and défendant brings error. 
Reversed. 

•For other cases see same topic & | number in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 

t Eehearing denied March 22, 1910. 
ITO F.— 4 
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This action was brought by Léon Thomasino, hereinafter styled "plaintlff," 
as admlnistrator of the estate of Tony Thomasino, against the Eepublic Iron 
& Steel Company, hereinafter styled "défendant," claiming $20,000 damages for 
the liilling of plaintifC's Intestate. 

The complaint charges that the défendant was operatlng a coal mine at or 
near Sayreton, Jefferson county, Ala., and that on Angust 16, 1905, the said 
Tony Thomasino was In the employment of the défendant as a coal miner, 
and, while so engaged in and about the said service of the business of the de- 
fendant in said mine, a part of the roof or top of the said mine fell upoii said 
Tony Thomasino, and as a proximate conséquence thereof he was so injured 
tliat he died. 

In the first count of the complaint it is charged that the death was caused 
by reason of a defect in the condition of the ways, worlis, and machinery or 
plant used in coniiection with the said business, to wit. the root or top of tsaid 
mine was not suffleiently propped to prevent its falliug, which defect arose 
from or had not been discovered or remedied, owing to the négligence of the 
défendant or of some person in the service or employment of .the défendant lu- 
trusted with the duty of seeing that the ways, works, and machinery or plant 
were in projier condition. 

In the second count it Is charged that the death was the proximate consé- 
quence of the négligence of a person In the service or employment and intrusted 
by the défendant with superlntendence while in the exercise of such super- 
intendence, to wit. one W. M. Mason. 

And in the third count the death is charged as occurring through the proxi- 
mate cause of the négligence of a person in the employment of the défendant 
with superlntendence whilst in the exercise of such superlntendence, to wit, 
some person unlinown. 

The fourth count is very similar to the second, but charges that said Mason 
negllgently failed to sufficientiy prop or secure from falling the said roof or 
part thereof which fell upon and lîilled the said intestate. 

The flfth count is similar to the third, but more spécifie in charging that 
some unknown person intrusted with superlntendence negligently failed to suf- 
fleiently prop or secure from falling said roof or i)art thereof. 

The sixth count charges that the death was the proximate conséquence of 
the négligence of said Mason intrusted by the défendant with and exercising 
superlntendence in falling to furnish plaintiff's intestate with suflicient props 
to secure said roof. 

And the seventh is similar to the sixth, except it varies in charging that the 
négligence of an unknown person in the service or employment of the défend- 
ant charged with superlntendence negligently failed to furnish plaintifC's intes- 
tate at his place of work a suSlcient number of props to secure said roof or 
part thereof, etc. 

The défendant answered with a pleà of not guilty ; that it was the duty of ■ 
plaintiff's Intestate to keep his rooni properly timbered or propped; tliat he 
negllgently failed to timber or prop said room, in that he placed the timlievs 
or props of said room at too great a distance apart, thereby rendering said 
roof likely to fall ; that his négligence in this regard eontributed to and was 
the proximate cause of his death ; that the fall of said roof was caused by the 
fact that the timbers by which the same was propped were placed at a dis- 
tance of 16 feet from the face of said mine rendering the roof thereby likely 
to fall ; that the timbering of the said room in this nianner was unsafe and 
dangerous, and such danger was obvions and apiiarent to plaintifC's intestate, 
and, notwithstanding such obvions and apparent danger, plaintifC's intestate 
undertook to mine in said room with the roof thereof timbered in such man- 
ner, and thereby assumed the risk of the roof falling upon him ; that plaintiff's 
intestate was klUed by the roof falling upon him beeause it liad been iniprop- 
erly propped or supported by timbers ; that plaintiff's intestate had been cau- 
tiotied by the défendant as to the iiecessity of having any such props ; that, 
notwithstanding such caution and warning, he continued to work in said mine 
while such props or timbers were in there at such distance, and thereby lie 
assumed the risk of said roof falling; and, finally, that plaintiff's intestate 
was aware that the roof was not propped or supported by props and was ren- 
dered unsafe, thereby and notwitlistandlng said knowledge plaintifif's Intestate 
continued to mine under said roof, whcreby nnd as a proximate conséquence of 
which plaintifC's intestate was killed. 
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Tliere was considérable sklrmlsliing with demurrers to the complalnt, to 
the pleas, and to the replicatlous, not necessary to recite, and tUe parties went 
to trial on the issues as presented by the plaintiff as above mentioned, and the 
pleas of the défendant. 

On the trial there was évidence showlng that Tony Thomasino was klUed 
while in the employaient of the défendant as a eoal miner. He had been in the 
employaient of the défendant some six months. On seeking the employment, 
he represented himself as a practical coal miner and was given the job as such 
and assigned to a room with another miner, his cousin, Joe, as an assistant or 
"buddy." From the tlme he entered the service of the défendant he worked in 
the same room driving it 150 feet from the heading until August 16, 1905. 
when he was killed by the roof of his room falling upon him. The roof fell 
because it was not sufflciently propped or supported by tlmbers. 

On the trial It was coneeded that It was the duty of plaintiff In error to 
furnish the timbers for propping, and the duty of .sald Tony Thomasino to look 
after his room and set the necessary props. Both said Tony Thomasino and 
his assistant knew for what purpose props were used, how to set them, and 
that there was danger when not used ; in f act, there was undisputed évidence 
showing that Tony Thomasino had been actually warned as to tlie danger if he 
did not prop, and, on one occasion, he had been suspended by the mine foreman 
because he failed to obey instructions by not setting the mine props close 
enough together. 

There was also undisinited évidence showlug that two or three days before 
Tony Thomasino was killed he was warned by his boss that he was not prop- 
ping close enough to the face, and that it was dangerous rock, and he was 
told to set props doser, and promised to do so. It appears f urther, and on un- 
disputed évidence, that each day a miner and his assistant in mining average 
from five to six feet into the face of the room, so that a new roof from five to 
six feet in length is over the mine as the miner does his work. 

It was admitted by the plaintiff that Tony ïhomaslno's room was not prop- 
erly propiied, and that his death was due to that fact; but it was contended 
by the plaintiff that said Tony Thomasino had requested the défendant to fur- 
nish the necessary props, and it had failed to do so, and that upon such re- 
quest the superintendent had told him, in effect, to go ahead and do the work, 
he would send him timbers to-day — "The top is ail right. Just as soon as X 
can I will send you props." • 

The strongest and most favorable évidence in favor of the plaintiff is the 
évidence of ,Ioe Thomasino, given in full as follows: 

.Toe Thomasino, a witness for the plaintiff, testified, in substance, as follows. 

My cousin, Tony Thomasino. and myself were working for défendant Com- 
pany at Sayreton, on August 10, 10(15, and were working together under the 
same roof. Tony had been working at that time 'about six months. I don't 
know what he worked at before this. I was présent when Tony was killed. 
was about 14 or 15 feet from him. Some rock fell from the top of the room on 
him and killed him. The rock was four or five inches thick. Tony was killed 
between lialf after 11 and half after 1 o'clock in the moruing. When we wein 
to work that morning, Tony and I examined the roof, and it seemed ail right. 
I had worked one nionth as a miner with Tony Thomasino. Tony knew better 
about mining than I did. 

lîere the witness was asked the following question: "Whose duty was it 
to furnish props to the miners working in the ndnes?" And the court stated: 
"Isn't that without dispute?" And it was thereupon stated by defendant's 
counsel that there were two things not in dispute. One was that it was the 
duty of the Company to furnish props. and the other was that it was the duty 
<jt the miner to set the props and prop his own room, and to this stateroeiU: 
counsel for plaintiff made no ol).iection. 

I heard the conversatiim on top between Tony and Mr. Mason when Tony 
asked him for proi)s, and Mr. Jlason said: "The top is ail right. l'on go ahead 
and go to work. If you don't go to work, you can cpiif." Mr. Mason said: 
"Xever mind, you go ahead. The top is ail right, and aftev a while, as soon 
as I can, I will send you props." We then went to work, and tiie driver came 
into the room, and we asked him for props. and he said he didn't hâve an.v, 
and said: "You will hâve to tell it to the boss." No props were sent to our 
room after we asked for theni. Tf props had been under our roof it would not 
hâve fallen. If it had been propped it would hâve made a motion when it 
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stai'ted to fall, and \ve could hâve heard It and got out of the way. The 
nearest prop from the face of the mine at the tinie the roof fell was from 
20 to 30 feet. It was about two, or inay be three, days after he heard Tony 
ask Mr. Mason for props before ïony was killed. 

On cross-examination this wltness testifled as follows: 

"I had worked in this same room ever since I had commenced mining. Tony 
was working In that room when I commenced working there. We had been 
settlng props under the roof, and we set them under the roof for the purpose 
of keeping the roof from falling on us. I knew, and Tony knew, tliat the roof 
had to be propped, and if it had been proppëd the props would hâve beld the 
roof, and If the roof had started to fall they would hâve held it until we got 
out of the way. Tony and I had been putting in thèse proi>s together ail the 
time we worked there; Tony was boss over me. I was his buddy, and he was 
a miner. Tony would direct me where to put the props, but pretty soon I 
learned myself how to put the props. We worked in this room about four or 
flve days before Tony was killed without putting any props up at ail." 

Thereupon the witness was asked the followiug question: "Didn't you 
know that there was danger of that roof falling without you put a prop?" To 
thi.s question the plaintiff objected, the court sustained the objection, and the 
défendant excepted. 

This waS, in substance, the testimohy of this witness, and ail the tendeneies 
thereof. 

Joe Immpdlno, a witness for the plaintiff, testifled as follows: 

"I was working for the Republlc Iron & Steel Company, at Sayreton, on the 
IGth day of August, 1905. 1 knew Tony Thomasino before his death, and had 
lîuown him for six or seven months. He had been working there several 
months before he was killed, and I had been working there about 12 months. 
Mr. Mason was the bank boss for the défendant eompany. His duties were to 
look after the place, and send props to prop the place. I heard Tony Thoma- 
sino ask Mr. Mason for timbers, and Mr. Mason sald: 'Go on to work. I will 
send you timbers to-day. That the top was ail right.' Tony Thomasino asked 
Mason for the timbers, and Mason told him to go on to work, he would send 
timber to-day, two or three days before Thomasino was killed: Thomasino 
went to work after that. It was the duty of the eompany to furnish the props. 
The conversation between Mason and Thomasino about the props occurred 
outside of the niine and some time inside of the mine. At the time the con- 
versation about the props took place, Salvador Lavito and Joe Thomasino 
were présent." 

On cross-examInation, this witness testifled, in substance, as follows: 

I hâve been a miner for about seven years, and hâve worked at Sayreton 
for two or three years. Every miner has a buddy who helps in the mine. It 
Is the miner's duty to prop the roof in his room, and Tony Thomasino was a 
miner. The eompany furnished the props, but it was the miner's duty to set 
them up. It was customary to set the props to within 10 feet of the face of 
the room. I went into the room where Tony Thomasino was killed, right 
after he was killed, aiid the nearest timber to the face of the room was from 
20 to 30 feet. Tony had been working in that nrine six or seven months before 
lie was killed. When the miners want timbers, they ask the driver for them, 
and the driver would bring them ; but, if the driver didn't bring them, then 
you would tell the bank boss, and the bank boss would tell the driver. The 
bank boss never brought the timber himself, but the driver brought them. 
The driver foi: Tony was a white man named Eeid. I worked at the time Tony 
vt'as killed in room 40, and Tony worked in room 45. I put up my own props. 
I put the props in my room, and it was Tony's duty to prop his room. The 
conversation I heard between ïony and Mr. Mason about the props occurred 
two or three days before Tony was killed. It had been three or four days be- 
fore this that Tony had not had any timbers. When Tony asked for projjs from 
Mason at the top of the mine, he told Mason that he had no timbers or props. 
In the mine at that time they averaged frofli four, flve, or six feet a day into 
the face of the mine. I never saw any timbers at that time along the heading. 
At this time I cannot remember whetlier there were any timbers at the top of 
the mine or not. Tony had been working in the same room he was killed in, 
and had been the miner who has had that room, ever since he had been work- 
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Ing for the Company, and he had been working for the company about six or 
seven months. 

This was, in substance, ail the testimony of this witness, and ail tbe teuden- 
cies thereof. 

There was other évidence on the part of plaintiff and considérable on the 
part of défendant, ail found in the transcript and bearing upon issues in the 
case, but not necessary to recapitulate. 

ïhe bill of exceptions shows that, after the évidence was closed, the défend- 
ant made numerous requests for charges on spécifie propositions arising and 
supposed to arise in the case, which were refused by the court and exceptions 
duly reserved. Among them were the foUowing: 

"The court charges the jury that if you believe the évidence in this case you 
cannot flnd for the plaintiff. 

"The court charges the jury that if you believe the évidence in this case you 
cannot flnd for the plaintiff under the sixth eount of the complaint. 

"The court charges the jury that if you believe from the évidence that, on 
the day the plaintifPs Intestate was killed, he tapped or sounded the room 
and concluded that It was safe, and that he continued to mine depending on 
his own judgment as to the safety of sald roof, then the plaintiff cannot re- 
cover. 

"The court «barges the jury that If you believe from the évidence that plain- 
tiffi's intestate knew that props were necessary and were used to support the 
roof and prevent the same from falllng in, and that without the same being 
used there was danger of the roof falling upon him, and that with such knowl- 
edge he continued to mine under the roof without said props, and that the roof 
fell upon him because it was not propped, then your verdict must be for the 
défendant, and this must be your verdict under such circumstances, even 
though you may believe from the évidence that the défendant had no props on 
hand, or that it negligently failed to provide them to plaintiff's intestate after 
it had been requested by him to do so." 

The jury found for the plaintiff in the sum of $2,500, on which verdict Judg- 
ment was rendered, and défendant, after vainly seeking a new trial, sued out 
this writ of error. 

The errors assigned are numerous, but they cover the refusais to charge as 
set out above. 

Walker Percy and Borden Burr, for plaintiff in error. 
Frank S. White and Thos. T. Huey, for défendant in error. 

Before PARDEE and SHEI^BY, Circuit Judges, and POSTER, 
District Jodge. 

PARDEE, Circuit Judge (after stafing the facts as above). It is un- 
disputed that it was the duty of the défendant to hâve f urnished the 
plaintiff's intestate with sufficient props to support the roof of the room 
where he was mining, and that it was the duty of the plaintiff's intes- 
tate to properly set the props. See Sloss Sheffield Steel & Iron Co. v. 
Green (Ala.) 49 South. 302. 

The évidence is conflicting as to whether the défendant did its duty 
in furnishing the props— it is undisputed that the plaintiff's intestate 
did not set any props in the last 4 to 5 days of his work nor in the last 
20 to 30 feet of his room. 

The plaintiff's évidence shows that plaintiff's intestate worked in his 
room three or four (Joe Immodino), two or three (Joe Thomasino) 
days without putting up props, and then called on the mine f oreman for 
props, and the bank boss said : "Go to work. I will send you timbers 
to-day. That the top was ail right." Joe Immodino. "Go to work. 
To-morrow I will send you the props." Eavito. "The top is ail right. 
You go ahead and go to work. If you don't go to work you* can quit." 
Or "Never mind, you go ahead. The top is ail right, and after a while 
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as sooti as I can I will send yo« props," Joe Thomasino. And after 
the application for props the plaintiff's intestate worked on two or 
tKree days extending his room and the unsupported roof thereof , when 
theroof fell and killed him. 

The undisputed évidence shows that the plaintiff's intestate was an 
experienced miner, that he knew of the necessity of propping his roof 
as he advanced further in his work and of the danger of its falling if 
not properly supported, and that when he werit to work the morning of 
his death he, with his assistant, examined the roof and it seemed ail 
right. From this it is clear that, iii continuing his mining and extend- 
ing his room without propping, the plaintiff's intestate well knew and 
appreciated the danger, and he assumed the risk, and plaintiff cannot 
recover, although the défendant neglected to furnish the necessary props 
(see Sloss Iron & Steel Co. v. Khowles, 129 Ala. 414, 30 South. 584), 
unless the plaintiff's intestate hàd , à right tô rely upon thé mine f ore- 
man's promise to furnish props and his assurance as to safety. This is 
nOt a case of a master's furnishing a defective appHance or place which 
he promises to hâve repaired or made safe, but is rather a case where as- 
surance of safety was giveii to the servant who was making his own 
place to work which he knew as well as any one could know would be 
and was dangerous without using the appliances the master promised 
to fumish (and he knçw that the master had not furnished them), and 
he well knew that in continuing to work therein he was in danger and 
was increasing the danger with every stroke of his pick, for he was an 
experienced miner and well knew of the necessity of propping his roof 
as he advanced. Surely, under thèse circumstances, the plaintiff's in- 
testate had no right tp.rely on the promise to furnish props whether the 
furnishing was to be "to-day," "to-morrow," or "after a while as soon 
as I oin." 

And we think it equally clear, under the plaintiff's évidence most 
favorably considered, that the plaintiff's intestate had ho right to rely 
upon the foreman's assurances that: "The top is ail right." "Never 
mind, you go ahead. The top is ail right" — because he was not only an 
experienced miner, but, as to the actual situation at the time the al- 
leged assurance was given, he knew more about thè situation than the 
foreman did, for he knew, and there is no suggestion in the évidence 
that the foreman knew, that he had already mined two or three days 
extending his roof (10 to 12 feet according to the average) without set- 
ting props, thus increasing the ofdinary danger. 

We cpnclude, on principles well supported in reason and well recog- 
nized in adjudged cases, that under the évidence, and as a matter of 
lawj the plaintiff's intestate, in continuing to work in the mine in the 
absence of sufficient propping to support the roof in his room, assumed 
the risk of injury from the falling roof, and défendant was entitled to 
the peremptory charge in its f âvor. See Sloss Iron & Steel Co. v. 
KiïôWles, supra; Alteirac & West Pratt Coal Co. (Ala.) 49 South. 867; 
Coosa Manufacturing Co. v. Williams, 133 Ala. 606, 33 South. 232; 
Musser-Sauntry Co. v. Brown, 126 Fed. 141, 61 C. C. A. 207 ; Glen- 
mont Ivumber Co. v. Roy, 126 Fed. 524, 61 C. C. A. 506; Kansas City 
S, Railway Co. v. Billingslea, 116 Fed. 335, 54 C. C. A. 109 ; Bunt v. 
Sierra Butte Gold Mining Co., 138 U. S- 484, 11 Sup. Ct. 464, 34 h. 
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Ed. 10.31 ; Eurêka Co. v. Bass, Adm'r, 81 Ala. 214, 8 South. 216, GO 
Am. Rep. 152 ; Bridges, Adm'r, v. Tennessee, C. & I. R. R. Co., 109 
Ala. 293, 19 South. 495. 

The judgment of the Circuit Court is reversed, and the cause is re- 
manded, with instructions to award a new trial. 

SHELBY, Circuit Judge (dissenting). The question of the de- 
ceased's contributory négligence was one for the jury, and, in my opin- 
ion, it was correctiy submitted to the jury by the trial judge. 

The court gave the last charge copied in the statement of the case in 
the opinion of the majority, but added the following explanation: 

"Xow I give you that iii connootion with tlie gênerai charge, provided always 
11' he (tlie deceased) stayeil tliere In pursiiaiice of a request, micler the advice 
that it was sate, and didn't kuow. and that a persou of ordiniiry prudence 
woiild not know, it was dangerous, then, in that eveiit, If he knew It was dau- 
gerons he could not recover ; otherwise he might." 

In explanation of another charge requested by the défendant Com- 
pany, the trial court f urther said : 

"If you should flnd that Mason was négligent In not furnishing thèse thlngs, 
and told him the roof was safe, and that he stayed there, relying on it, and 
the danger of niining under those clreuinstances was not obvlous and apparent 
to a reasonable man, then that might excuse him from contrihutory négligence ; 
but otherwise it would not, beeause it is the duty of a man who has sufflcient 
expérience to know that mining in the way he was was dangerous without 
the props, * * * jf jt was an apparent and known danger he would not be 
Justifled in risklng his safety on it. * * « But, as I explained to you sev- 
eral limes, that dejiends upon whether the danger was obvions and apparent." 

Thèse instructions, in my opinion, correctiy state the rule applicable 
to the case. 

The reasons given by the trial court for overruling the motion for a 
new trial also shed light on the case as it was presented to tlie court 
and jury, and show that the question involved, to some extent, the 
credibility of the évidence, and was, therefore, one for the jury. Hère 
is the order: 

"The court has carefuUy considered the briefs of counsel, and the évidence 
in connection with the gênerai charge, and the refused charges, and is of the 
opinion that the case was fairly submitted to the jury, and that a new trial 
ought not to be granted. It Is true Salvador Lavito testified that Mr. Jlason 
said 'Go to work, and to-morrow I will send you the timber,' etc., and that 
Immodino testified that jMason said, 'Go on to work, and I will send you the 
timber to-day.' Joe Thomaslno, when asked what the deceased said to Mr. 
Mason about furnishing him the props, testified, in substance, 'after awhile. 
or as soon as I can, I will send you the proj)»,' and then the deceased went back 
to work, and he asked the driver for the props, and he dîd not bave them. ïhe 
testimony of Mr. Mason did not impress the jury, and the jury might well bave 
foinid, under the eircumstances. that the deceased had a right to rely upon tho 
promise to furnish the props as soon as the défendant could, and to wait a 
reasonable tirae therefor, which reasonable time the jury, under ail the cir- 
cumstances, found included the period in which the accident oecurred. ïhe 
several versions of the promises were before the jury, and it was for the jury 
to say which version was true. It is therefore considered that the motion for 
a new trial be denied and overrulert. and that the défendant hâve !K( da>'s (roui 
this date in which to prépare and présent a bill of exceptions. Tliis 2tith dav 
of May, 1009. ïhos. G. Joues, U. S. Judge." 
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The view of tlie trial judge that the deceased had the right to rely 
on the promise of the masterto furnish the props, and to continue to 
work, waiting a reasonable time therefor, is fully sustained by the au- 
thorities, as is, also, his conclusion that the question of reasonable time 
was one for the jury. 1 Labatt on Master & Servant, § 429, p. 1213, 
and cases cited in note o ; Dresser on Employers' Liabilitv, § 115, p. 
591, and cases cited; C, N. O. & T. P. Ry. Co. v. Robertson, 139 Fed. 
519, 71 C. C. A. 335 (opinion by Lurton, Circuit Judge). 

I cannot concur in the conclusion that the deceased servant, as mat- 
ter of law, assumed the risk of injury from the falling roof of the 
mine; the master having negligently failed to furnish the props. A 
risk which the master negligently created by omitting some précaution 
which, in the exercise of ordinary care, ought to hâve been taken, can- 
not be regarded as one of the ordinary risks of the employment which 
the servant, as matter of law, is presumed to hâve assumed. This prin- 
ciple "has been formulated and applied so frequently as to hâve become 
axiomatic." 1 Labatt on Master & Servant, § 270; Ford v. Fitch- 
burg R. R. Co., 110 Mass. 340, 14 Am. Rep. 598. This view has the 
approval of the Suprême Court. In Hough v. Railway Company, 100 
U. S. 213, 25 L. Ed. 612, that court held that it is implied in the con- 
tract of service "that the master shall supply the physical means and 
agencies for the conduct pi his business. It is also implied, and public 
policy requires, that in selecting such means he shall not be wanting in 
proper care. His négligence in that regard is not a hazard usually or 
necessarily attendant upon the business. Nor is it one which the serv- 
ant, in légal contemplation, is presumed to risk. * * * " 

The conclusion of the court in the opinion just read can only be sus- 
tained on the theory that the danger was so obvious that a person of 
ordinary prudence would not hâve continued the work. I find nothing 
in the record showing that it was apparent and obvious that the roof 
of the mine was about to fall. It is to be presumed that the jury, as 
instructed by the trial judge, would hâve found for the défendant if 
such had been the fact. On the contrary, there is much to show that 
the danger did not appear to be imminent. It is not reasonable that 
Mason would hâve pronounced it safe and instructed the deceased to 
continue work if the danger had been obvious; and, besides, the in- 
stinct of self-preservation is to be considered and weighed against the 
supposition that the deceased incurred obvious and plain péril. The 
question was clearly one for the jury. Kreigh v. Westinghouse & Co., 
214 U. S. 249, 29 Sup. Ct. 619, 53 L. Ed. 984. 

I dissent from the opinion and the judgment of reversai. 
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UTAH CONSOL. MINING OO. y. BATEMAN. 

(Circuit Court ol Apiieals, Eiglitli Circuit. February 16, 1010.) 
No. 3,103. 

(Spllaljus hij thc Court.) 

1. Master and Servant (§ 205*) — Négligence — Assumption of Risk— Re- 

LIANCE ON CaRE OP MaSTER. 

It is5 the duty of tlie master to exercise ordinary care to provide a rea- 
sonably safe place for the servant to work aud reasoiiably safe aiipliances 
for him to use, and unless he Ivnows, or the i'act Is obvious, that this duty 
has not been discliarged by the maxter, he may assume that it lias been, 
and may recover for any injury resulting from the failure to discharge it. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 547- 
549 ; Dec. Dig. § 205.* 

Assumption of rlsk incident to employment, see note to Chesapeake & 
O. R. Co. V. Hennessey, 38 0. C A. 314.] 

2. JlASTEB AND SERVANT (§ 226*)— ASSUilPTION OF RiSK— NEGLIGENCE OF MAS- 

TER. 

But the servant assumes ail the ordinary risks and dangers of the em- 
ployment upon which he enters and in which he continues without eom- 
plaint, including those resulting from the négligence of his master which 
are known and appreciated by him and those which would hâve been 
known and appreciated by a person of ordinary prudence and care in his 
situation. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. § 662; 
Dec. Dig. § 22e.*] 

3. Masteb AND Servant (§ 219*) — Assumption of Risk — Appréciation op 

Danger— Obvious Dangers. 

A servant cannot be heard to say that he did not appreciate or realize 
the danger where the defect from the négligence of the master was ob- 
vious and the danger from it would hâve been apparent to an ordinarlly 
prudent person of his intelligence and expérience in his situation. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 610- 
624 ; Dec. Dig. § 219.*] 

4. Masteb and Servant (§ 217*)— Injuey to Servant— Assumption of Risk. 

The plalntiffi below, an employé of the défendant, had for two years 
been and was a skimmer, one of whose duties was to skim or rake the 
slag from the molten métal In the converter. As he stood before the 
mouth of the converter to skim the métal, an explosion occurred in the clay 
lining of the converter, which threw the molten métal ont of the mouth 
of the converter upon him, and burned him. He recovered a judgment 
against the défendant for négligence, in that it used coal mixed vrith the 
droppings from the grates of the reverberatory fumaces to dry the clay 
lining in this converter. For three months before the accident the plaln- 
tiff had used converters dried with this mixed fuel, and had subjected 
them to the test of the molten métal. The plaintIfC knew that, if moisture 
remained in the clay lining and the molten métal came in contact with it. 
there might be an explosion ; that the défendant had used this mixed fuel 
to dry the converters, and that it used it to dry this converter ; that there 
had been explosions In converters dried by the use of this fuel ; that, if an 
explosion occurred while he stood in front of the mouth of the converter, 
it might throw the molten métal out the mouth upon him and injure him. 
Nevertheless he remained in the employment of the défendant without 
complaint. 

•For other aaaee see eame toplc & § numbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexea 
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Beîd, the plaintiff assumed the risk and danger from the use of the 
mlxed fuel to dry the converters, and lie could not recover. 

[M. Note. — For other cases, see Master and Servant, Cent. Dig. § 595 ; 
Dec. DIg. § 217.*] 

Elner, District ,Tndge. disseutiug. 

In Error to the Circuit Court of the United States for the District 
of Utah. 

Action by James Bateman against the Utah ConsoHdated Mining 
Company. Judgment for plaintiff, and défendant brings error. Re- 
versed and remanded. 

William H. King, for plaintiff in error. 
Dey & Hoppaugh, for défendant in error. 

Before SANBORN, Circuit Judge, and RINER and WILLIAM H. 
MUNGER, District Judges. 

SANBORN, Circuit Judge. James Bateman, the plaintiff below, 
was burned by an explosion in a converter which thréw molten meta! 
out of its niouth upon him as he stobd in front of it to skim the slag 
from the métal. He sued, his employer, the Utah Consolidated Mining 
Company, a corporation, and alleged that the présence of moisture in 
the parts of the converter subjected to contact with the molten métal 
renders them liable to explode and to throw the métal out of the con- 
verter, and that the défendant was so négligent in the préparation and 
inspection of the converter u.sed by him that there was rnoisture in the 
clay with which it was lined where it was liable to come in contact with 
the molten métal and to cause an explosion, and that this moisture came 
in contact with this métal and caused the explosion ^yhich injured him. 
The défendant denied its alleged négligence, and pleaded that the plain- 
tiff knew and assumed the risk and danger of the accident and injury. 

At the close of the trial, the évidence had conclusively disposed of 
every charge of negHgence except the claim which was not set forth in 
the pleadings, but was developed during the évidence, that the défend- 
ant had used to dry the converter in question inefficient fuel consisting 
of a mixture of coal and the droppings frorh the grates of the re- 
verberatory îuhiacéS whiCh consisted of unburned and partially burned 
coal yarying insîze from that qf a walnut to that of a pea, and which 
was called by some witnesses ashes, and which will be called for con- 
venience in this opinion "gratings." The only issues, thérefore, which 
the çou'ft submjtted to the jtlry weré whether or not this fuel was,^used 
to dïy the co,nyerter, -^hetlièr or iiot itwas négligence, for the défend- 
ant to use it, whether or not the plaintiff assumed the risk of its use, 
and whether or not hè was guilty of contributory negHgence. The 
jury retùrned a verdict for the plaintiff, and the défendant now com- 
plains that the court denied its requestto instruct the jury to return a 
verdict in its favor, because, as its counsel con tends, there was no sub- 
stantial évidence of the négligence of the company, and the évidence 
was conclusive thàt the plaintiff assumed the risk of the use of this 
mixed fuel, to dry the converter which injured him. 

If ail conflicts in the testimony be resolved as they should be in this 
investigation in favor of the plaintiff, the évidence established thèse 

•For other cases uee aame topic & § numeer in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexei 
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facts: The converters used by the défendant were egg-shaped vessels 
eight or ten feet high with mouths in their smaller upper ends two feet 
in diameter. They consisted of shells of wrought iron or steel from 
one-half to five-eighths of an inch in thickness, made in two parts, 
which were joined together at a point about midway between their 
ends, and a lining of brick and clay. The brick was placed against the 
shell of each converter to keep the hot métal from the wrought iron or 
Steel as the clay cracked, burned, or fell away. Inside this brick lin- 
ing, a lining of wet clay from 16 to 24 inches in thickness at the bottom 
tapering to 3 inches in thickness at the top was placed. After a con- 
verter had been thus lined, coal or coal and gratings were placed within 
it and set on fîre, and a blast was applied to dry this clay. At the base 
and back of the converter were twyer holes about the size of the fingers, 
thrpugh which a puncher pushed a rabble into the molten mass after 
the converter was charged for the purpose of letting the air through 
the molten métal to keep it rolling, and to separate the slag from the 
copper. Each converter was supplied with a wind box back of thèse 
holes which was capable of connection by a blast pipe with compressed 
air, and was used to send this air through thèse twyer holes to drive the 
fire which dried the linings and after the converter was charged to roll 
the molten mass and separate the slag from the métal. Each converter 
sat upon four wheels, and was so mounted that it could be turned down 
to a horizontal or nearly horizontal position and back again to an up- 
right position by the puncher at will. 

The clay linings were put into the converters at a point about 12 
feet distant from the plaintiff's station so that he saw and knew how 
they were lined. After they had been lined each converter was taken 
past the plaintiff to the drying station about 30'steps distant f rom him 
where it was fired, subjected to a blast, and the clay lining was dried. 
It ordinarily requires from 4 to 18 hours, according to the character 
of the fuel and the fire, to dry a converter properly. The converter in 
which the accident occurred was dried 30 hours from the time it was 
lined and fired to the time it was taken from the drying station to be 
used. During and after its firing it was watched and inspected with 
reasonable care by the foreman and servants of the défendant, and it 
appeared to them to be dry and safe. The defendant's foreman some- 
times delivered to the plaintifif for use immediately after a short drying 
of four or five hours converters that he informed the plaintifif were 
green, and, when Bateman skimmed or raked the slag from the métal 
in one of thèse converters, he stood to one side of its mouth in order 
to avoid any injury from explosions therein. But the foreman be- 
lieved this converter to hâve been dried as well as any converter that 
had ever been used by the défendant,' and, when Batéman asked him if 
it was ready, he replied that it was. A charge of molten métal was 
put into it, blown and skimmed by the plaintifif. He saw the lining 
within it during this opération, and it appeared to him to be dry and 
safe. The molten métal of this first charge came in contact with the 
inner portion of the lining alnd no explosion occurred, and, when the 
plaintifif took his station to skim the second and fatal charge, he stood 
directly in front of the mouth of the converter, and the explosion threw 
the burnihg métal upon him. 
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Ali the moîsture is not dried out of the clay lining of converters in 
the customary process of drying them for this u§e, but some remains in 
the part of the lining nearest to the brick. The purpose of the drying 
is to dry sufficiently to form a safe crust on the side of the clay exposed 
to the burnirig meta! and to drive out such moisture in the lining as 
will be likely to cause an explosion. It is not always possible to dé- 
termine ;by examination or inspection whether or not there remains 
ne:îct to the brick too much moisture. Clay linings dried with reason- 
able care and apparently safe are sometimes green next to the brick. 
When a converter is charged, the molten métal sooner or later finds or 
causes cracks in the clay, makes great chunks of it fall ofï into the 
métal, and eats large holes in it, and finally destroys it. Thèse clay 
linings last only about eight hours of constant use, endure only from 
four to eight charges, and sometimes fail during the first charge. 
When the hning is broken so that it is useless, the converter is again 
lined with clay and dried. Sometimes, if one or two holes in the lining 
appear, a green patch or patches of clay are placed upon the lining, 
and the converter is continued in use for a time. 

The défendant had been using a mixture of coal and gratings to dry 
its converters continually from three to eight months before this acci- 
dent occurred. This mixture of coal and gratings did not dry the con- 
verters as well as coal alone, and did not dry them thoroughly. There 
had been explosions in the converters during the three months during 
which this mixed fuel was used to dry them. The plaintilï had been 
employed by the défendant in his position as skimmer for more than 
two years. He knew before the accident happened that the gratings 
had been and were used with coal for the purpose of drying the con- 
verters, that there had been explosions while this fuel was used, and 
about two weeks before the accident he told one of the foremen that 
the boys were in some doubt in relation to this fuel, and had asked the 
foreman if it dried the converters thoroughly, and the latter answered 
that it did. The plaintiff made no complaint but continued in his em- 
ployment. 

Bateman was a skimmer. It was his duty to see that the punchers 
and helpers coupled the converters together properly so that the ore 
would not escape, to conduct the opération of drawing the molten métal 
from the furnace into the converter, blowing the molten mass so that 
the slag would separate from the métal, skimming or raking ofï the 
slag, and then pouring the pure métal into the moulds. On the night 
of this accident he directed his punçher to bring the converter in which 
the explosion occurred up from the drying station, and to charge it 
with matte drawn from the furnaces. His order was obeyed. Bate- 
man then caused the blast of air to be put on and to blow up through 
the twyer holes and the molten métal until the charge was high ; that 
is to say, until the colors in the fiâmes indicated to him that the slag 
was separated. Then he ordered the craneman to bring the converter 
to hinj, and, when it arrived, he directed his puncher to turn the mouth 
of the converter down so that he çould see into it and skim the métal 
within, and then to shut ofï the air. The puncher obeyed. Bateman 
then skimmed the slag from the mass, poured a half pot of métal into 
it, turned the converter back into an upright position^ turned on the 
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blast, and, when the charge was high again, the puncher on his order 
turned the mouth of the converter down again, and shut off the air. 
Bateman stepped directly in front of the mouth of the converter, ex- 
amined the molten métal within, found it perfectly quiet, motioned his 
helper to turn the mouth still further down, and the explosion at once 
occurred, threw the hot métal over and burned him. He testified that 
the explosion was unusual, and that he knew from his expérience 
that the cause of it was wet moisture within the lining of the converter 
with which the hot métal had corne in contact. Bateman's occupation 
was one in which there was great and manifest danger of personal in- 
jury from the escape of the molten métal from the mouths of the con- 
verters. Soon after the métal was introduced into a converter, it 
cracked or ate into the clay lining, and caused great chunks of it to fall 
into the hot mass and to splash it eut through the mouth. When a con- 
verter was charged and the puncher was ready to turn the mouth of it 
up, it was necessary to put the air on in order to keep the hot métal 
from filling the twyer holes so that there would be no blast through the 
mass, but, when the mouth was turned up as the métal flowed over the 
holes, the blast blew it out through the mouth of the converter, often 
far across the building. The same resuit followed the turning of the 
mouth down for the air cannot be taken off until the métal has receded 
from the holes. 

When a Hning of a converter is green and the hot métal gets in con- 
tact with the moisture, there may be an explosion from that cause 
which will throw the métal out, but when the mouth of the charged 
converter is turned down and the air is shut off, and the métal is ,not 
moved, there is no danger in skiraming it if there is no moisture in 
the lining with which the métal may corne in contact. The plaintiff 
testified regarding this molten mass in the converter as follows : 

"I hâve seen it splash out and boll out, and I hâve seen It blow out. • * « 
Q. Every time you were there you would see there would be sonie métal blow- 
Ing out, wouldn't you? A. ïes, sir. 

"Q. You never saw a converter while you were on duty a single time that 
you were there that some of the métal did not blow out of the mouth? A. No, 
sir. 

"Q. It would blow from varions causes, would it not? A. It would blow 
out from a hundred causes. * * * 

"Q. You knew it would blow out when the converters were green? A. Yes ; 
when the air is on and off. 

"Q. You knew it would blow out when no air in the converter too? A. Yes, 
sir. 

"Q. You knew moisture would cause the métal to blow out? A. Yes, sir. 
* * * 

"Q. You knew they had been using ashes? A. Yes, sir. 

"Q. You knew there had been explosions? A. Yes, sir. 

"Q. And that, if a man stood rlght in front there and an explosion occurred, 
he would get hurt? A. I know if he stood there, and an explosion occurred, 
he would get hurt. 

"Q. You knew that since they were using ashes there that there had been 
explosions, and you weht and told him (the foreman) about it? A. Yes ; about 
this. * * * 

"Q. The converters were occasionally green, were they, because they blew 
out, as you say, hundreds of times? A. Yes, sir. 

"Q. And you knew they were green at timesî A. Yes, sir. 

"Q. That is, you could tell when the explosion occurred that they were 
green? A. When they were reported green and brought there green. 
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"Q. Sometimés they wouM be green wlien you would not know it? A. No. 
sir. 

"Q. Would tbere be when you would know it? A. There miglit hâve beeu 
wlieu I didn't know it. 

"Q. And then it would be possible that they would be green wlthout being 
reiwrted to you? A. Yes, sir; possibly being green wlthout being reported 
to me. 

"Q. Sometimés it happens, does it not, that the clay will look appareutly 
dry, and still be green underneath? A. I suppose it does ; yes. 

"Q. You knew then from your long expérience there that converters were 
being used that were green? A. Yes, sir. 

"Q. And you knew what the conséquence was? A. Yes, sir. * ♦ ♦ 

"Q. And you had no reason to believe that any différent rule had been fol- 
lowed with respect to the lining of this than had been foUowed in the lltiiug 
of others? A. No, sir. 

"Q. In fact, you knew it was lined in the same wayî A. As near as I knew 
anything about It. 

"Q. The same men? A. Yes, sir. 

"Q. Blazzard and Newhold? A. Yes, sir. 

"Q. Working right there with you within a few feet of you? A. Yes, sir. 

"Q. And so far as you could observe they had lined this just as they had 
lined ail the others ? A. Yes, sir. 

"Q. And this had been set there Just as ail the others had been set ont? A. 
Yes, sir. * « * 

"Q. At any rate, by reason of your long expérience in connection with con- 
verters and taking charge of them and using them, you knew that explosions 
were frequently caused there by reason of the use of green converters? A. Yes, 
sir. * * * 

"Q. Ànd, of course, the green converters where you had seen the explosions, 
iiumerous explosions, which enabled you to testify as to the cause of the ex- 
plosion, were those which you and others of your associâtes there were using 
right along from day to day and month to month and year to year, weren't 
you? A. Yes, sir. 

"Q. And yet you continued to work there knowing the fact that explosions 
would oceur? A. Yes, sir. 

"Q. And knowing from your long expérience there what causes the explo- 
sions? A. Yes, sir. 

"Q. Knowing that when thèse explosions — that thèse explosions might come 
at any time? A. Yes, sir. 

"Q. Knowing that they came from moisture In the converters? A. Yes, sir. 

"Q. Knowing that there was apt to be moisture In the converters at any 
time — that is, in any concerter — from your long expérience there? A. No, sir. 

"Q. You said half a dozen times — pardon me for recurrlng to It — that there 
would be moisture in the converters? A. Yes, sir; not in any converter. 

"Q. You made the statement before, in the converters which you were using 
there? A. Yes, sir. > 

"Q. This No. 4 converter was one that was in constant use there, was It 
not? -À. Yes, sir. 

"Q. The same as the rest of them? A. Yes, sir. 

"Q. And I sày now, knowing the fact that there was sometimés moisture In 
the converters, and that it would produce explosions, you continued to work 
there? A. Yes, sir. 

"Q. And you knew that explosions might occur at any time, didn't you? A. 
Yes, sir. , ' 

"Q. And you knew that if you stood right in front of the mouth of that con- 
verter, u)ider those circumstances. you would be burned? A. Yes, sir. 

"Q. And you didn't qult? A. No, sir." 

If in the state of the facts and the testimony vi'hich haà now been 
set f orth the défendant was guilty of any negHgence in this case, it 
consisted in the use of the gratings with the coal to dry the converters. 
But the plaintifï knew that the défendant had beèn using thèse gratings 
for this purpose for at least three mbliths. He had been using and 
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subjecting to the actual test of trial converters dried with this fuel. 
It is obvious that the utmost care in drying and in inspection would be 
less certain to détermine whether or not this fuel was drying the con- 
verters properly than the actual subjection of them to the molten métal 
which their linings were made to resist. It might be and probably was 
difficult, if not impossible, to ascertain in every case by reasonable care 
in drying and inspecting whether or not a converter was dried suffi- 
ciently. But the charging and the use of a converter determined that 
issue unerringly in every case. For three months the plaintiff had been 
subjecting converters dried with this fuel to this unerring test, and, if 
the fuel failed to dry them properly, he knew that fact better than the 
défendant or any of its witnesses. He also knew that, if moisture re- 
mained in the lining of a converter so that the molten métal came in 
contact with it, there might be an explosion. He knew that there had 
been explosions in the converters while the mixed fuel was used to 
dry them, and he knew that, if an explosion occurred when he stood 
in the front of the mouth of a charged converter, he would be injured. 
His attention had been called especially to this fuel and its efïect two 
weeks before, for he testifies that he then told the foreman that the 
boys were afraid that the ashes did not thoroughly dry the converters. 
The foreman assured him that they did. He made no complaint, but 
continued in his employment. 

While it is the duty of the master to exercise ordinary care to pro- 
vide a reasonably safe place for the servant to work, and reasonably 
safe appliances for him to use, and while, unless he knows, or the fact 
is obvious, that this duty has not been discharged by the master, he 
may assume that it has been, and may recover for any injury resulting 
from the master's failure to discharge it, yet he assumes ail the ordi- 
nary risks and dangers of the employment upon which he enters and in 
which he continues, including those resulting from the négligence of 
his master which are known to and appreciated by him, and those which 
would hâve been known to and hâve been appreciated by a person of 
ordinary prudence and care in his situation. Nor can a servant be 
heard to say that he did not appreciate or realize the danger when the 
defect or négligence was obvious and the dangers would hâve been 
apparent to an ordinarily prudent person of his intelligence in his 
situation. St. Louis ' Cordage Co. v. Miller, 126 Fed. 495, 501, 509, 
511, 61 C. C. A. 477, 483> 491, 493, 63 L. R. A. 551 ; Glenmont Lumber 
Co. V. Roy, 126 Fed. 524, 528, 61 C. C. A..506, 510; Lamson v. Ameri- 
can Axe & ToolCo., 177 Mass. 144, 145, 58 N. E. 585, 83 Am. St. Rep. 
267; Sullivan v. Simplex Electrical Co., 178 Mass. 35, 39, 59 N. E. 
645 ; Chicago, Milwaukee & St. P. Ry. Co. v. Benton, 132 Fed. 460, 
462, 65 C. C. A. 660, 662 ; Choctaw, Oklahoma & Gulf R. R. Co. v. 
McDade, 191 U. S. 64, 67, 68, 24 Sup. Ct. 24, 48 h. Ed. 96 ; Chicago 
Great Western Ry. Co. v. Crotty, 141 Fed. 913, 915, 73 C. C. A. 147, 
149, 4 L. R. A. (N. S.) 832 ; Burke v. Union Coal & Coke Co., 157 
Fed. 178, 180, 181, 84 C. C. A. 626, 628, 629. 

If the défendant was guilty of causal négligence by the use of the 
mixed fuel, it was only because explosion and injury were the nat- 
ural and probable conséquences thereof, and might reasonably hâve 
been anticipated there from. If it was the duty of the défendant to use 
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coal alone and to avoid the use of gratings in drying the converters, the 
plaintiff knew that the company had failed to discharge that duty. 
And, if the défendant might hâve reasonably anticipated and could 
hâve known and appreciated the risk and danger of the use of this fuel 
and of the explosion and injury therefrom, much more must the plain- 
tiff hâve known and appreciated them ; for, in view of his knowledge of 
the use of the fuel, of the danger from the moisture in the linings of 
the converters, and of his continuai test of linings dried by this fuel 
for three months by their actual exposure to the molten métal, thèse 
risks -and dangers were far more obvious to him, or to a man of ordi- 
nary prudence in his situation than to one in the situation of the de- 
fendant, or of its other employés. The conclusion is that the évidence 
established the facts that the plaintiff knewr of the use of the mixed 
fuel by the défendant to dry the converters and knew and appreciated, 
and therefore assumed, the risk and danger therefrom. For this rea- 
son, the court erred in its refusai to direct a verdict for the défendant. 
It is unnecessary to consider other spécifications of alleged error at the 
trial, and the judgment below must be reversed and the case must be 
remanded for a new trial ; and it is so ordered. 

RINER, District Judge, dissents. 



JEWELL v. STATE LIFE IKS. CO. OF INDIANAPOLIS, IND. et al. 
(Circuit Court of Appeals, Fifth Circuit. February 8, 1910.) 

No. 2,002. 

Equity (§ 369*)— Time fob Taking Proofs— Peactice in PIiderai, Couets. 

Equit.y ruie 69 gives a party to a suit in equity in a fédéral court, on 
whose pleading an issue of fact is joined, three months in which to take 
évidence in support of the allégations so put in issue ; and unless such rlght 
is waived it Is error for the court to hear the cause and enter in final de- 
cree before the expiration of that tiine. 

[Ed. Note. — For other cases, see Elqulty, Cent. Dig. § 779; Dec. Dig. § 
369.*] 

Appeal from the Circuit Court of the United States for the North- 
ern District of Florida. 

Bill of interpleader by the State Life Insurance Company of Indian- 
apolis, Ind., against C. D. Frink, Mrs. C. D. Frink, and Jessie M. 
Jewell. Decree awarding the fund paid into court by complainant to 
Mrs. C. D. Frink, and défendant Jessie M. Jewell appeals. Reversed. 

William W. Flournoy, for appellant. 

J. W. Kehoe and W. R. Chapman, for appellees. 

Before PARDEE, McCORMICK, and SHELBY, Circuit Judges. 

FARDEE, Circuit Judge. In August, 1905, the State Life Insur- 
ance Company of IndianapoHs, Ind., issued and delivered to Eddie M. 
Jewell its policy of life insurance, covering the life of said Eddie M. 
Jewell in the amount of $5,000. Mrs. C. D. Frink, a sister of the in- 

"For other cases see same tapie & § number in Bec. & Am. Dlgs. 1907 to date, & Kep'r Indexes 
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SLired, was designated as the beneficiary in said policy wlio sliould re- 
ceive the said sum in case of the death of the insured. On June 2, 
1906, the insured died ; the policy at that time being in full force and 
effect and ail premiums paid. The said insured was unmarried when 
the said policy was issued; but on June 2, 1906, when he died, he 
was married, and Jessie M. Jewell, appellant, his widow, survives him. 

The appellees, C. D. Frink and Mrs. C. D. Frink, contended there 
had been no change of beneficiary, and that they were entitled to the 
amount of the policy, and so notifîed the insurance company. Mrs. 
Jessie M. Jewell contended that the insured, before his death, changed 
the beneficiary from his sister, Mrs. C. D. Frink, to his wife, Mrs. 
Jessie M. Jewell, and, further, that if by the proceedings had the 
beneficiary was not actually changed on the books of the company, yet 
by what the said Eddie M. Jewell did and attempted to do, and the 
notification given by him to the company, the said beneficiary was 
changed in justice and equity, and that the amount of the policy should 
be paid to her. In pursuance of this demand, on the 7th day of Sep- 
tember, 1906, the said Jessie M. Jewell filed in the chancery court of 
Geneva county, Ala., a bill of complaint against the insurance com- 
pany and said Mrs. Frink for the purpose of enforcing her claim and 
right to the proceeds of said policy of insurance. Thereupon the in- 
surance company, on the 3d day of November, 1907, filed its bill of 
interpleader against both Mrs. Frink and Mrs. Jewell in the Circuit 
Court of the United States for the Northern District of Florida. To 
this bill both the défendants named, Mrs. Frink and Mrs. Jessie M. 
Jewell, entered appearances. 

Mrs. Frink and her husband on the 6th day of January, 1908, filed 
a demurrer to this bill of interpleader. Afterwards, on the 4th day 
of February, 1908, the complainant on leave of the court filed an 
amendment to its original bill, on which the court ordered notice to be, 
served upon counsel for the parties défendant and directed them to 
plead on or before the next rule day, February, 1908. On February 
17, 1908, Mr. and Mrs. C. D. Frink filed an answer, asserting their 
title to the fund in controversy, and reciting facts tending to attack 
and controvert the right of Mrs. Jessie M. Jewell. Afterwards, on 
leave of the court, on the 17th day of March, 1909, complainant filed 
another and lengthy amendment to the original bill of complaint, 
therein setting out in considérable détail the several contentions of 
Mrs. Frink and Mrs. Jessie M. Jewell as to their rights to receive the 
amount of the policy issued on the life of Eddie M. Jewell. 

Mrs. C. D. Frink foUowed this bill with an answer on the 32d day 
of March, 1909, objecting and protesting against the défendant Mrs. 
Jessie M. Jewell being permitted to file any answer herein for certain 
reasons given. Thereupon the judge caused to be entered an order 
to the effect that Mrs. Jessie M. Jewell should not be allowed to file 
an answer until she had given a bond for costs on or before the Ist 
day of May next following. On the 14th day of April, 1909, Mrs. 
Jessie M. Jewell filed an answer to the bill of complaint, therein, 
among other matters, charging that the said Eddie M. Jewell in his 
lifetime changed the beneficiary in the policy from Mrs. C. D. Frink 
to Jessie M. Jewell, which change was made in writing, signed and 
176 F.— 5 
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executed by the said Eddie M. Jewell, duly attested and witnessed; 
that the same was duly mailed to and received by the said insurance 
Company; and setting forth other facts and circumstances in connec- 
tion with the alleged change of beneficiary, and particularly the fol- 
lowing : 

"This respondent, further answering, says that on the 26th day of May, 1906, 
the said Eddie M. Jewell was shot, and lived thereafter uiitll the 2d day of 
.Tune, 1906, on which day he died; that froni the date upon which he was 
shot until the date of his death he was seriously ill ; that duriug his said ill- 
ness he requested that the said pollcy in question be turned over to his wife, 
and that It was his express wlU and désire that she, his wife, now this re- 
spondent, should hâve the full amount of the proeeeds of said poliey in the 
event of his death ; that durlng the tlme of his said lllness the said Mrs. C. D. 
Frink stated that she was perfectly wllling for the amount of said poliey to 
be turned over to his wife, now this respondent ; that the said Mrs. C. D. 
Frlnlc soon after his death often said that she was glad tiat the said poliey 
was ehanged and left to be pald to his wife, now this resiwndent, for the rea- 
son, as she, the said Mrs. C. D. Frink, stated, that she (the said Mrs. C. D. 
Frink) well knew that she, Mrs. Jessie M. Jewell, would thereby be well pro- 
vided for, and further stated that under no circumstances would she (Mrs. C. 
D. Frink) Interpose clalm to said poliey." 

On the 27th day of April, the complainant filed replications to the 
ansvvers of Mrs. Jessie M. Jewell and Mrs. C. D. Frink and her hus- 
band. On the 5th day of May, Mr. and Mrs. C. D. Frink fikd a paper 
styled "a replication" to the answer of Mrs. Jewell, putting the same 
in issue as to facts. On the 4th day of June, 1909, counseï for C. D. 
Frink and Mrs. C. D. Frink filed a notice, directed to the counsel for 
Mrs. Jessie M. Jewell, that on Friday, June llth, the case would be 
called up for final hearing, and counsel at the same time made affidavit 
that he had mailed a copy of said notice to counsel for Mrs. Jewell. 
On the 29th day of June the case was taken up for final hearing, and 
thereupon the solicitor for Mrs. C. D. Frink filed certain exhibits in 
support of the claims of the said Mrs. Frink, and the court decreed as 
f ollows : 

"This cause comlng on for final hearing upon blll of complaint, and answers 
and amended answers by the défendants C. D. Frink and Mrs. C. D. Frink, and 
answers and amended answers by the défendant Jessie M. Jewell, and upon 
replication of the complainant to said answers and amended answers, the 
court, after considération of same, and after argument made by solicitor for 
the défendants C. 0. Frink and Mrs. C. D. Frink, it appèarîng that due and 
timely notice had been serveid upon the défendant Jessie M. Jewell, and her 
solicitor of record^ W. W. Floumoy, of this hearing, and it futther appearlng 
that this court had heretofore made an order allowing the complainant to re- 
qulre the défendants C. D. Frink and Mrs. C. D. Frink and Jessie M. Jewell to 
interplead, and that the complainant, the said State Life Insurance Company, 
should pay into the registry pf this court the amount due upon the poliey of in- 
surance, the subject-matter of this suit, and it further appearlng that said 
complainant, the State Life Insurance Company, did on the 17th day of March, 
1909, pay into the registry of this court the sum of six thousand and forty-four 
dollars ($6,044), ^thé same being the principal and intei'est due on said poliey 
to said date, the court, after considération of said bill, answers, and amended 
answers, and replication thereto, after argument on behalf of the solicitor for 
the défendants C. 1). Frink and Mrs. C. I>. Frink, being advised of Its oi>inIon, 
it is hereby ordered, adjudged, and decreed: First, that the State Life Insur- 
ance Company, thé complainant, having pald the proeeeds of the poliey into the 
registry of the court, as per order of this court, they, the said State Life In- 
surance Company, are dlseharged from further liability to any of the parties 
to this suit ; second, that the défendant Mrs. C. D. Frink, the beneflciary named 
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tn said poliey, Is entitled to the proeeeds of the said pollcy of insnrance ; third, 
that the clerk of thls court shall pay over to J. W. Kehoe. solicltor of record 
for the défendants, C. D. Frink and Mrs. C. D. Frink, the full sum ot six 
thousand and forty-four dollars ($6,044), less the costs In hèr behalf expeuded, 
and take his reeeipt therefor ; fourth, that the costs of thèse proceedhigs be and 
they are hereby taxed against the défendants C. D. Frink and his wife, Sirs. 
C. D. Frink. Doue and ordered and deereed at chambers, in the city of Pensa- 
cola, State of Florida, on thls the 29th day of June, 1909. 

"Wm. B. Sheppard, Judge." 

With this full history of the pleadings and proceedings, it is ap- 
parent that at the time of the alleged Snal hearing the case, while 
ready for a decree between the complainant and the two défendants, 
was not ripe for final hearing and decree between the contesting de- 
fendants, unless, indeed, the défendants Frink had withdrawn their 
repHcation to Mrs. Jewell's answer. Mrs. Jewell's answer sets up 
facts which she was entitled to prove and hâve the benefit of. When 
it was put at issue by the complainant April 37, 1909, and the contest- 
ing défendant Prink on May 5, 1909, Mrs. Jewell had three months 
thereafter in which to take évidence to prove the facts alleged in her 
answer. Equity rule 69. This time does not appear to hâve been 
waived. 

Counsel for appellees Frink contends that the court can decree the 
complainant's right to interplead and the claimant's right to the fund, 
at the same time citing 11 Enc. PI. & Pr. This can only be true when 
the case is ripe for hearing and décision. See 11 Enc. PI. & Pr. 473. 

Counsel for same appellees say in their brief : 

"The burden of the proof was upon Jessie M. Jewell, the interposlng claim- 
ant. She offered nothing to support the allégations of her answer, and the 
allégations of her answer, even had they been supported by proof, or even 
taken or aecepted as true, were not sufflelent to warrant the court In making 
a decree in her favor." 

The last part of this excerpt non sequitur. 

The decree appealed from should be reversed, and the cause re- 
manded, with instructions to fix a reasonable time within which parties 
shall take their évidence and thereafter proceed according to equity 
and good conscience. 

And it is so ordered. 



QUINALTY et al. v. TEMPLE et al. 

(Circuit Court of Appeals, Fifth Circuit. February 15, 1910.) 

No. 1,881. 

Evidence (§ 106*)— Title— Récitals in Debd— Evidence of Charactee op 
Geaniob. 

In an action of trespass to try title, where the record tltle was in 
plaintifïs' ancestor, and défendants claimed through a deed from oiie 
slnce deeeased, who was a stranger to such title, but whose deed reeited 
that the land had been conveyed to him by plaintiffs' ancestor by deed 
of a certain date, évidence of the gênerai good character and réputation 
for truth and veracity of such grantor is not admissible in support of 

»For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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sucli récital, nor is évidence of the character and habits of plaiutiffs' aii- 
cestor. 

[Ed. Note.^For otlier cases, see E\'ldence, Cent. Dig. § 183; Dec. Dig. 
§106.*] 

In Error to the Circuit Court of the United States for the Eastern 
District of Texas. 

Action by Thomas Quinalty and another against T. L. E- Temple 
and others. Judgment for défendants, and plaintiffs bring error. Re- 
versed. 

OHver J. Todd and John Hamman, for plaintiffs in error. 
F. D. Minor (Geo. C. Gréer and Gréer, Minor & Miller, on the brief), 
for défendants in error. 

Before PARDEE, McCORMICK, and SHELBY, Circuit Judges. 

SHELBY, Circuit Judge. This is an action to recover 1,107 acres 
of land situated in Sabine county, Tex., brought in the court -below by 
Thomas Quinalty and Charles Quinalty against T. L. L. Temple and 
others. John L. Quinalty obtained title to the land from the Mexican 
government in 1835, and he died about the year 1855. The plaintiffs 
were proved to be his sons and only heirs. The record shows that 
the plaintiffs are entitled to recover the land, if it was bwned by John 
L. Quinalty at the time he died. The case turns on the question 
whether John L. Quinalty died seised and possessed of the land. 

The défendants contend: that he parted with the title before he died. 
To sustain this contention, they offered a deed of John Forbes to D. 
C. Barrett, dated February 17, 1837, conveying the land in question. 
John E. Quinalty is not a party to the deed, and, standing alone, it 
had no effect on his interest. This deed, however, contains a récital 
which, if true, shows that Quinalty had conveyed the land in question 
to Forbes. The récital refers to the land as "being the same land 
which he [Forbes, the vendor] piirchased of John S. Quinalty by deed, 
bearing date October 7, 1836, now delivered to the présent purchaser, 
who hereby acknowledges the receipt thereof ." (The variance in the 
initial of the middle name — "S" for an "L" — was treated as immate- 
rial.) This deed was received in évidence, and the récital submitted 
to the jury as a circumstance to be considered by them in determining 
the question whether or not Quinalty, in his lifetime, had parted with 
the title. And the learned trial judge instructed the jury that, if he 
had not parted with the title, the plaintiffs were entitled to recover, and 
added: . 

"But, if you believe from the évidence in this case, taking ail the circum- 
stances into considération as a whole that Quinalty had parted with his title, 
your verdict will be for the défendants." 

The question submitted to the jury, therefore, was whether the ré- 
cital in the deed to Barrett, that Quinalty had conveyed the land to 
Forbes, was true or untrue. Unless the jury was satisfied of its truth, 
they were instructed to find for the plaintiffs. 

The défendants, to sustain and support the truth of the récital, were 
permitted to prove, against the objection and exception of the plain- 

•For other cases aee »ame topic & § nomber in Dec. & Am. Digs. 1307 to date, & Rep'r Indexes 
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tiffs, that Jofin Forbes, who conveyed to Barrett, was a man of good 
réputation "for honesty and fairness in his business transactions," and 
that the witness never heard "his integrity in land transactions ques- 
tioned." Evidence as to the gênerai character of John Forbes was 
offered and received, of course, on the theory that a man of good char- 
acter for fairness in business transactions would not probably repre- 
sent by a récital in a paper signed by him that the land had been con- 
veyed to him, when it had not been. If, as a witness on the stand, he 
had testified to the recited facts, the same argument would apply — 
that his statement would be supported and strengthened by proof of his 
gênerai good character for truth and veracity; yet it is well settled 
that évidence of the good character of a witness, whose character has 
not been attacked, is not admissible. Until an attack is made on it, the 
character of a witness is not in question. 2 Wigmore on Evidence, § 
1104. The same is true as to the character of a défendant in a civil 
suit, where the nature of the action itself does not involve his gênerai 
character; therefore évidence of his character cannot be received to 
contradict an imputation of dishonesty or fraud. Smets v. Plunket, 1 
Strob. (S. C.) 372 ; Roach v. Crume <Tex. Civ. App.) 41 S. W. 86 ; 
F^wler V. ^tna Fire Ins. Co., 6 Cow. (N. Y.) 673, 16 Am. Dec. 460 ; 
G^bhart v. Burkett, 57 Ind. 378, 26 Am. Rep. 61 ; Porter v. Seiler, 23 
Pa. 424, 62 Am. Dec. 341 ; McCowen v. Gulf, C. & S. F. Ry. Co. (Tex. 
Civ. App.) 73 S. W. 46 ; Timmony v. Burns (Tex. Civ. App.) 42 S. 
W. 133 ; Barton v. Thompson, 56 lowa, 571, 9 N. W. 899, 41 Am. Rep. 
119; Elliott V. Russell, 92 Ind. 526; Gertz v. Fitchburg R. R. Co., 137 
Mass. 77, 50 Am. Rep. 285. 

The récital of an alleged fact by John Forbes in a deed places him, 
to some extent, in the attitude of a witness; it is a written statement 
made by him which is in évidence. But, if we consider his position 
analogous to that of a witness, his évidence could not be bolstered and 
supported, no attack having been made on him, by proof of his gênerai 
good character. Forbes, in his deed to Barrett, in which the récital 
is made, warrants the title conveyed by him. To that extent, he, or 
his estate, he being dead, may hâve an interest in the resuit of the suit. 
This makes his position somewhat analogous to that of a party to the 
suit. It is well settled that a party to a civil suit cannot offer proof of 
his gênerai good character, it not being attacked or directly in issue, 
even to rebut an imputation of dishonesty or fraud. We see no reason 
for making a distinction between the position of Forbes and that of a 
witness or a party to the suit. The reasons for rejecting such évidence 
are equally applicable to him as a warranting vendor whose récitals of 
fact are in évidence. Evidence of character in such cases has but a 
remote bearing as proof to show that the act in question has or has 
not been committed. It is uncertain in its nature, because true charac- 
ter is ascertained with difficulty, and those who are called to testify are 
reluctant to disparage the influential and often too willing to disparage 
one under a cloud. At best, such évidence is a mère matter of opinion, 
and, in matters of opinion, witnesses are apt to be influenced by préju- 
dice or partisanship, of which they may be unconscious, or by the opin- 
ions of those who first approach them on the subject. The introduc- 
tion of such évidence, in civil cases, to bolster the character of parties 
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and witnesses who hâve not been impeached, would make trials intol- 
erably tedious and greatly increase the expense and-delay of litigation. 
The rule that would admit évidence of the good character of the writer 
of the deed in question hère would admit it as to the writer of any 
paper offered, whose statement was contested by other proof or cir- 
cumstances. The f act that a witness or a written statement in évidence 
is contradicted by other évidence in the case does not put the veracity 
of the witness or the writer in issue. The purpose of the contradicting 
évidence is to show that the witness or writer is not to be beheved in 
this instance. The reason why he is not to be believed is not im- 
portant. It may be his f orgetfulness or mistake, or that he is de- 
ceived. The disbelief souglit to be produced by the conflicting évi- 
dence is perfectly consistent with an admission of the witness' or the 
writer's gênerai good character for veracity ; and, until the character 
of the witness or writer is assailed, it cannot be fortified by évidence. 
Gertz V. Kitchburg R. R. Co,, 137 Mass. 77, 78, 50 Am. Rep. 285 ; 
Tedens v. Schumers, 112 111. 263, 266. 

Against the objections and exceptions of the plaintifïs, the défend- 
ants were permitted to offer évidence to show the character and habits 
of John L. Quinalty, the ancestor of the plaintifïs. The witnesses tes- 
tifîed that he was of a roving disposition; that he did not care for 
anything ; that he did not accumulate, but spent as f ast as he made ; 
that he ran horses across the river to avoid paying duty on same ; that 
he danced, drank whisky, played the fiddle, etc. The tendency and 
purpose of the évidence was to show that he was thriftless and disso- 
lute. The theory upon which it was received is probably best shown 
by an excerpt from the brief of the learned counsel for the défendants 
in error: 

"It Is believed that ail of thls évidence was relevant and material, the ques- 
tion for the .lury beingr: Is it probable, under ail the facts and circumstances In 
évidence, that the récital of John Forbes in his deed to D. C Barrett as trus- 
tée is true? Evidence of the traits, characteristics, propenslties, habits, and 
gênerai nianner of Ilfe of Qtiinalty vras verj' material and relevant upon this 
issue." 

The idea intended to be fixed on the minds of the jury was that a 
man like Quinalty would not hâve held the title to the land, but would 
hâve sold it. To adopt the words of the Suprême Court, in Xenia 
Bank v. Stewart, 114 U. S. 224, 231, 5 Sup. Ct. 845, 849, 29 h. Ed. 101 : 

"The évidence offered was inadmissible, beeause too remote and conjectural. 
The law re<iulres an open and visible connection between the principal and 
evldentiary facts and the déductions from them, and does not permit a déci- 
sion to be made from remote inferences." 

In Thompson v. Bowie, 4 Wall. 463, 18 L. Ed. 423, the issue was 
whether certain promissory notes wére given for a gambling debt, and 
testimony was offered to prove that the maker of the notes was, on the 
day of the date of the notes, intoxicated, and that, when intoxicated, he 
had a propensitj' to gamble. The judgment of the Circuit Court was 
reversed for receiving this évidence. 

We cannot consent to the view that the traits, characteristics, pro- 
pensities, and gênerai manner of life of Quinalty were material and 
relevant upon the issue submitted to the jury. The évidence was re- 
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mote and conjectural. The fact that he drank whisky and played the 
fiddle no more tends to prove that he conveyed the land to John Forbes 
than proof that he kept sober and said bis prayers would prove that he 
did not convey it. 

We are of opinion that the trial court erred in overruling the objec- 
tions to the évidence. 

We express no opinion on other questions argued by counsel, as 
they may not be again presented in the same aspect. 

The judgment of the Circuit Court is reversed, and the cause re- 
manded for a new trial. 



CHICAGO, R. I. & P. HT. CO. v. HALH. 

(Circuit Court of Appeals, Eighth Circuit. February 14, 1910.) 
No. 3,093. 

(Syllabus hy the Court.) 

1. Evidence (§| 471, 508*)— Expbet and Opinion Testimont— Test of Admis- 

sibility. 

The gênerai rule is tliat witnesses must state facts, and may not state 
their opinions. 

There is an exception to thls rule to the effect that the opinions of wit- 
nesses who possess peculiar sliill or knowledge may be received when the 
facts are such that persons wlthout such skill or linowledge are likely to 
prove incapable of formlug a correct judgment relative to the matter in 
hand wlthout such opinions. 

[Ed. Note.— For other cases, see Evidence, Cent. Dig. §§ 2149-2151, 2311 ; 
Dec. Dlg. §i 471, 508.*] 

2. Damages (î 173*) — Personal Injttbt- Evidence or Eabninqs Admis- 

bible — Profits of Labob and Capital Combined iNADiassiBUE. 

In an action for damages for Personal injury, the profits of a business 
enterprlse In which are combined capital and labor do not constitute a 
Sound basls for estlmating the eamlng capaclty of hlm who furnishes the 
labor. 

But one whose earnings are derived from the use of his labor, Bklll, or 
knowledge wlthout the use of substantlal capital may prove the amount 
of such earnings «t and for a reasonable time before the occasion of his 
wrongful Injury and the decrease thereof caused by the Injury. 

[Ed. Note. — For other cases, see Damages, Cent. Dig. §§ 490-^92; Dec. 
Dig. i 173.*] 

3. Railroads (§ 282*)— Personal Injttet— Facts— Concltjsion. 

H. made a contraet wlth a rallroad company to load cars wlth gravel In 
a gravel pit. The rallroad company placed the empty cars on a spur which 
extended down into the gravel pIt on an inclined plane. H. examined the 
brake upon one of them, ànd It appeared to be sound, and he then under- 
took to lower two of them Into the pit by the use of the brake. The brake 
was so ineffident that it did not retard the cars at ail and he was in- 
jured. 

Seld, there was no error in the refusai of the court to Instruct the Jury 
for the défendant. 

[Ed. Note. — For other cases, see Railroads, Dec. Dig. | 282.*] 
*For other cases see same topic £ { numbbb In Dec. & Am, Dlgs. 1907 to date, & Rep'r Indaxn 
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4. Appeal and Ekbob (§ 273*)— CnAHGE— Good in Part— General Exception 

Futile. 

A gênerai exception wlileh spécifies no ground to a charge or a portion 
of a charge to a Jury tliat embodies several propositions of law Is futile !f 
any of tlie propositions are sound. 

[Ed. Note. — For other cases, see Appeal aud Error, Cent. Dlg. §§ 1G20- 
1622; Dec. Dlg. § 273 ;* Triai, Cent. Wg. § 689.] 

5. Tbi.al (§ 261*)— Refusal of Eeqitest Containing Sound and Uxsox'nd 

psopositions. 

Where a request for an instruction contalns several propositions of law, 
any one of whicli is unsound, it is not error to refuse It. 

[Ed. Note.— For other cases, see Trial, Cent. Dlg. §§ 660, 671, 675 ; Dec. 
Dlg'. § 261.*] 

In Error to the Circuit Court of the United States for the Western 
District of Oklahoma. 

Action by John R. Haie against the Chicago, Rock Island & Pacific 
Railway Company. Judgment for plaintiflf, and défendant brings er- 
ror. Affirmed. ■ 

M. A. Low, C. O. Blake, H. B. Low, and W. C. Stevens, on the 
brief for plaintiflf in error. 

R. N. McConnell and B. M. Parmenter, on the brief for défendant in 
error. 

Before SANBORN and ADAMS, Circuit Judges, and McPHER- 
SON, District Judge. 

SANBORN, Circuit Judge. The plaintiflf below, John R. Haie, 
made a written agreement with the Chicago, Rock Island & Pacific 
Railway Company to load gravel into its cars at certain traps on a spur 
track which extended down into its gravel pits near Lawton, in the 
state of Oklahoma, for 15 cents per cubic yard. The spur connected 
with the main track, and ran down into the gravel pits upon an in- 
clined plane a distance of about 1,200 feet. In thèse pits there were 
traps for loading the cars. The practice of the railroad company was 
to set several empty cars on the spur track upon the brink of the pits 
so that the plaintiflf could let them down to the traps f rom time to time 
as he wanted to load them without the use of an engine. When the 
loading of a car was about completed at one of the traps on the 37th 
day of September, 1905, the plaintiflf went up to the place where there 
were 10 or 12 empty cars upon the spur track for the purpose of letting 
some of them down the inclined plane, a distance of about 100 feet, 
to the trap that he might load them. He found a large heavy car with 
a brake thàt upon careful examination appeared to be good and a small 
car just back of it whose brake stafï was broken. He separated thèse 
cars from those behind them, mounted the larger car, started the two 
cars down the incline, and then by the use of a stick and with his hands 
he tried in vain to retard and control their motion down the hill, and 
the forward car struck the loaded car with such violence that it threw 
him against a timber, and seriously injured him. He brought an 
action against the railway company, and recovered a judgment which 
this writ was sued out to reverse. 

•For other caees see Bame toplc & i numbbe in Dec. & Am. Digs. 1907 to date, & Rep'r Inde-xes 
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The plaintiff testified that he had been working at the gravel pits 
letting- down cars as occasion required for two months ; that he had 
saf ely lowered two cars down the spur track before this occasion where 
he had one good brake and one that was useless. It is specified as 
error that, after the plaintiff had given this testimony, the court permit- 
ted him to make the following answer over the objections of the de- 
fendant that his testimony was incompétent, immaterial, irrelevant, 
that no proper foundation was laid for it, and that the question called 
for the conclusion of the witness : 

"Q. I wlll ask you now whetlier based on your expérience and observation 
there at the gravel bed two cars eould be bandled safely down that incline 
when one brake was a good one and the brake on the other oar was a had one? 

"A. Yes, sir ; we took one good car and handled a bad one, let two down at 
once." 

The gênerai rule is that witnesses must testify to the facts within 
their knowledge, and that they may not state their opinions. But there 
is a well-established exception to this rule to the effect that the opin- 
ions of witnesses who possess peculiar skill or knowledge may be re- 
ceived when the facts are such that persons without such skill or 
knowledge, and presumptively the jurors, are likely to prove incapable 
of forming a correct judgment relative to the matter in hand without 
the aid of such opinions. Chicago Great Western Ry. Co. v. Price, 
97 Fed. 423, 420, 38 C. C. A. 239, 243 ; Lake v. Shenango Furnace 
Company, 160 Fed. 887, 894, 88 C. C. A. 69, 76 ; United States Smelt- 
ing Co. v. Parry, 166 Fed. 407, 411, 92 C. C. A. 159, 163. The jurors in 
this case who were undoubtedly without the spécial knowledge which 
the witness had of the grade of the spur track and of the opération of 
two cars down the incline with a single brake were incapable of form- 
ing a correct judgment whether or not such a method of opération was 
reasonably safe while the expérience and knowledge of the plaintiff 
enabled him to do so. His opinion, therefore, fell under the exception 
to the rule, and it was properly received in évidence. 

He testified that he resided on a farm at the time of the accident; 
that for three years before it he had not been in any business particu- 
larly; that he had been looking after the work of loading the cars for 
the railroàd company in their gravel pits at this place for about two 
months; that, when he was short a man, it was his habit to operate a 
wheeler or to do any work that it was necessary to hâve donc ; that he 
had been engaged in contracting with varions parties for the perform- 
ance of work for about 20 years ; and that he had worked with and in 
the place of his men in the same way during that time that he was 
doing when he was engaged in the performance of this contract. It is 
specified as error that in this state of the record the court permitted 
the witness over the objections of the défendant to answer thèse ques- 
tions : 

"Q. I wlll ask you if you know what was your fair and average earnlng 
capacity on the 25th day of September, 1905, and just prior thereto? (Objected 
to as incompétent, Irrelevant, immaterial, calllng for conclusion of witness, 
not proper élément of damages.) * * * A. Yes, sir ; I know. * * * Q. I 
will ask you to state to the jury what you were earnlng. (Objected to as in- 
compétent, Irrelevant, immaterial, not proper measure of damages, calling for 
conclusion, spéculative.) • • * A. About $12 a day." 



74 176 FEDERAL BEPOETEB. 

The admission of this testimony is assailed in argument in the light 
of the facts which were subsequently proved at the trial that the plain- 
tif? had in his employment 15 men whom he paid $1.75 per day, and 
4 or 6 teams that cost him $3 per day, and 2 teams of his own, and 
counsel invoke the conceded rule that the profits of a business enter- 
prise combining capital and labor do not constitute a legitimate basis 
for estimating the earning power of one personally contributing the 
élément of labor where he has been wrongfully injured so as to be 
unable as usual to furnish that élément. Boston & Albanv R. R. Co. 
V. O'Reilly, 158 U. S. 334, 336, 15 Sup. Ct. 830, 39 L. Ed. 1006 ; Leeds 
V. Metropolitan Gaslight Co., 90 N. Y. 36, 29 ; Masterton v. Mt. Ver- 
non, 58 N. Y. 391, 396 ; Johnson v. Manhattan Railway Company, 52 
Hun, 111, 114, 4 N. Y. Supp. 848; Bierbach v. Goodyear Rubber Com- 
pany, 54 Wis. 208, 311, 11 N. W. 514, 41 Am. Rep. 19. 

But the ruling of the court must be judged by the state of the record 
when it was made. At that time there was no évidence before the 
court that the plaintiff had combined any substantial capital with his 
labor in loading the cars. The contract that he was engaged in per- 
forming and the fact that other workmen were assisting him were the 
only pertinent facts in the record, and the case as it then stood fell 
fairly within the rule that one whose earnings are derived from his 
labor, skill, or knowledge, without the use of substantial capital, may 
prove the amount of those earnings at and for a reasonable time ante- 
rior to the occasion of his wrongful injury and the decrease of thèse 
earnings necessarily effected by the injury. Ehrgott v. Mayor, 96 N. 
Y. 364, 376, 48 Am. Rep. 622 ; Winter v. Central lowa Railway Co., 
80 lowa, 443, 45 N. W. 737, 738 ; Walker v. Erie Railway Co., 63 
Barb. (N. Y.) 260, 365; Finken v. Elm City Brass Co., 73 Conn. 433, 
47 Atl, 670, 671. There was no error in the ruling of the court hère 
challenged. Counsel insist that the refusai of the court to instruct the 
jury to return a verdict for the défendant was errpr: (1) Because the 
plaintifï agreed in the written contract to hold the défendant harmless 
from ail damages caused by injuries growing out of the négligence of 
the défendant or its servants, but a careful reading of the contract has 
convinced that the agreement of indemnity which it contains was lim- 
ited and was intended to be restricted to damages from injuries to the 
officers, agents, and servants of the plaintiff, and that it did not extend 
to damages from injuries to him. (3) Because the defective brake was 
not the proximate cause, and the act of the plaintiff in attempting to 
lower two cars with one brake was the intervening independent cause 
of the injury, but there was évidence that thèse cars were empty, that 
two cars previously had been lowered into the gravel pit safely with 
one brake, and that the brake in question was so defective that it had 
no effect whatever to retard the cars so that its defect would hâve been 
equally futile if the plaintiff had lowered but one car with it. (3) Be- 
cause the injury could not hâve been reasonably anticipated from the 
defective brake, but the plaintiff had contracted to load the cars in the 
pit and the défendant had agreed to furnish them. It placed them, 
not at the traps in the pit, but above upon the spur track, whence it 
knew that the plaintiff' must lower them by hand, and that he would 
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naturally lower them by the use of the brakes upon them, which when 
in proper condition were safe and effective for this purpose. The duty 
of reasonable inspection and test of thèse brakes to learn whether they 
were in proper condition for euch work was upon the company, for it 
agreed to furnish the cars for this purpose. There was substantial 
évidence that an inspection and test of this brake when the car was 
moving would hâve disclosed the hidden defect which caused the in- 
jury, and the natural and probable effect of placing a car on the brink 
of this pit with a brake apparently sound, but actually useless, was 
in jury to him who attempted to lower the car to the trap for the pur- 
pose of loading it. (4) Because the uncontradicted évidence is alleged 
to be that the plaintiff was guilty of négligence which contributed to his 
in jury, but the record fails to sustain this averment. It con tains évi- 
dence that the plaintiff examined the brake with reasonable care before 
he started the car, and that it had the appearance of a safe and efficient 
instrument. The motion to direct the verdict for the défendant was 
therefore properly denied. 

Several excerpts from the charge of the court and several refusais 
to give requested instructions are specified as error. But the charge 
covers eight printed pages of the transcript, and the only exception to 
it is in thèse words : 

"To the giving of the charge as given hy the court and to eaeh and every 
part thereof the défendant objeets and excepta." 

Many Sound and pertinent propositions of law and statements of 
f act are contained in the charge and a gênerai exception which spécifies 
no ground to a charge or a portion of a charge to a jury which em- 
bodies several propositions of law is futile if any of the propositions 
are sound. . St. Louis, I. M. & S. Ry. Co. v. Spencer, 71 Fed. 93, 95, 18 
C. C. A. 114, 116 ; Union Pacific R. Co. v. Thomas, 153 Fed. 365, 372. 
81 C. C. A. 491, 498. 

The défendant made a single request that the court give nine sep- 
arate instructions which cover three printed pages of the record. The 
court denied that request, and the défendant objected and excepted to 
that déniai. This exception was futile because one of the nine requests 
was that the court should instruct the jury to return a verdict for the 
défendant, and this request was unsound. Where a request for an in- 
struction contains two or more propositions of law, one of which is 
unsound, there is no error in the refusai to grant it. United States v. 
Hough, 103 U. S. 71, 72, 73, 26 L. Ed. 305 ; Monarch Cycle Co. v. 
Royer Wheel Co.. 44 C. C. A. 523, 526, 105 Fed. 324, 328 ; Chicago 
Great Western Ry. Co. v. Roddy, 131 Fed. 712, 718, 65 C. C. A. 470, 
476. 

The judgment below must be affîrmed ; and it is so ordered. 
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FRIES-BRESLIN CX). T. BERiGEN et al. 

(Circuit Court of Appeals, Tlilrd Circuit. November 29, 1909.) 

1. Insurance (§ 104*)— Brokers— Doties and Liabilities to Peincipai^-Ao- 

TION FOR NbGUGENOE. 

Plaintiff, a manufacturlng Company, employed défendants, wlio were In- 
surance brokers, to secure good Insurance on its property, and they acted 
under such employment for several years, renewing the insurance from 
time to tlme, and retalning the policies in tbeir possession. During sucb 
time tbe président of plaintiff called upon them and stated that the Com- 
pany had glyen^a mortgage on Its entlre plant, and desired the policies 
to take to the attorney for the mortgagee for the purpose of havîng an in- 
dorsement thereon maklng the loss, if any, payable to the mortgagee as hia 
interest might appear. ïhey were so indorsed and returned to défend- 
ants; no objection being made by the attorney to thelr form. I^ater the 
président again told défendants that plaintiff had made another mort- 
gage "of the same klnd." ïhe policies were of the standard form, con- 
taining a provision that they should be void if the subject of insurance 
was Personal property and it should become incumbered by chattel mort- 
gage. Held, that there was nothing In plaintiff's communication to de- 
fendants to advise them that the mortgages covered personal property, so 
as to affect the validity of the policies, especially as they were accepted 
without objection by the mortgagee's attorney, and that défendants were 
under no duty to examine the records, and were not ehargeable wlth nég- 
ligence in permitting the iwllcies to stand or renewing the same when they 
expired. 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. § 179; Dec. Dig. 
§ 104.*] 

2. Insurance (§ 104*)— Brokers- Duties and Liabilities to Principal. 

Insurance brokers, employed by an owner of property to effect insur- 
ance thereon, which they do, the policies being of usual and standard form, 
are under no duty to inform the Insured as to the provisions and condi- 
tions of the written policies uniess requested ; but it devolves upon the in- 
sured to inform hlmself in respect to the terms of the contracts. 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. § 179 ; Dec. Dig. 
§ 104.*] 

3. Courts (§ 354*)— Fédéral Courts— Conpormitt to State Peactice. 

The procédure prescribed by the Pennsylvania practice act of April 22, 
1905 (P. Tj. 286), giving a party requesting binding instructions, which hâve 
been refused, or the point reserved, the right to "move the court to hâve 
ail the évidence taken upon the trial duly certified and filed, so as to be- 
come a part of the record, and for judgment non obstante veredicto upon 
the whole record," Is adaptable to the fédéral courts, and one which the 
•conformity statute (Rev. St. § 914 [U. S. Comp. St. 1901, p. 6S4]) requires 
Circuit Courts within the state to follow. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 934; Dec. Dig. f 
354.* 

Conformity of practice in common-law actions to that of state court, see 
notes to O'Connell v. Reed, 5 C. C. A. 594 ; Nederland Dife Ins. Oo. v. Hall, 
27 0. Q A. 392.] 

In Error to the Circuit Co'irt of the United States for the Eastern 
District of Pennsylvania. 

Action by the Fries-Breslin Company against William Bergen and 
John A. Snyder. Judgment for défendants (168 Fed. 360), and plain- 
tiff brings error. Affirmed. 

''For uther cases see same topic & ! nvmbbb in Dec. & Am. Cigs, 1907 to date, & Rep'r Indexe* 
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Graham C. Woodward, Roger Poster, and Moses Jafïe, for plaintifï 
in error. 

Frank R. Shattuck and Alex. Simpson, Jr., for défendant in error. 

Before GRAY, BUFFINGTON, and LANNING, Circuit Judges. 

GRAY, Circuit Judge. Suit in the court below was brought by the 
plaintiflf in error, a corporation of the state of New Jersey, against the 
défendants, citizens of the state of Pennsylvania, to recover damages 
alleged to hâve been incurred by reason of défendants' negUgence in 
the performance of their undertaking with the plaintiff to keep its prop- 
erty safely insured. The case was submitted to the jury, and resulted 
in a verdict in favor of the plaintiff. At the close of the évidence, the 
défendants requested the court to charge the jury that the verdict must 
be for the défendants. This was refused by the court, and, after the 
verdict, under the Pennsylvania practice act of 1905 (P. L. 286), the 
défendants requested the court to hâve ail évidence taken upon the trial 
duly certified and filed, so as to become part of the record and moved 
for judgment non obstante veredicto. This motion was granted by the 
court below and judgment accordingly entered for the défendants, not- 
withstanding the verdict. To this judgment this writ of error has been 
sued out by the plaintiff below. 

From the évidence certified in the record, it appears that, some years 
prior to October 3, 1904, the date of the fire in question, John N. Car- 
roll, président of the plaintiff company, which was engaged in the man- 
ufacture of rugs in the city of Camden, in the state of New Jersey, 
on behalf of said company employed the défendants, as insurance brok- 
ers, to place insurance upon the buildings, iixtures of said company 
there situate, and upon its rugs and yarns, and other materials of manu- 
facture. The amount of this insurance at first was about $100,000, 
but there was thereafter an increase in the insurance to about $300,000, 
which was supposed to be outstanding when the fire occurred. The 
policies taken out by the défendants pursuant to their instructions, 
which seem to hâve been, according to the witness Carroll, simply "to 
get us good insurance and at the best rate they could get," were kept 
by the défendant, presumably pursuant to an understanding to that 
effect on the part of the plaintiff, and were renewed or changed from 
time to time, as occasion required. The amount of premiums of about 
$3,000 was paid in checks or notes to the order of the défendant, Ber- 
gen. The policies were issued by many companies, and were ail of 
what is known as the standard form used in Pennsylvania and New 
Jersey, and contained the following clause required by that form : 

"This entire policy, unless otherwise provicled by agreenient indorsed thereon 
or added thereto, shall be void * * * If the subjeet of insurance be Personal 
property and be or become incumbered by chattel mortgage." 

So far as appears from the record, at the time défendants were so 
employed by the plaintiff in 1893, and thereafter until April, 1902, 
about two years before the fire in question, there was no mortgage 
uponeither its real or personal property. Somewhere about the last 
mentioned date, it appears by the testimony of Carroll, président of 
the plaintiff company, that he went to the défendants' office and told 
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them that they "had placed a mortgage on the place; that they had 
placed a mortgage of $50,000 on the entire plant"; that he came for 
the purpose of getting the policies and taking them over to the attor- 
ney of a certain Mr. Fitzgerald, the mortgagee, for the purpose of 
having indorsed thereon, that "loss, if any, would be payable to said 
mortgagee as his interest might appear." A little more than a year 
thereafter when his second mortgage was made, he told the défendants 
that they "had placed another mortgage, the same as the first one but 
that the mortgagee did not want any policy. They said that was ail 
right." The two défendants whose offices were in Philadelphia, also 
testified as follows: One of the défendants, Snyder, in reply to the 
question, "What knowledge had you of the character of the Wilson 
Fitzgerald mortgage which has been hère referred to?" answered: 

"ïhe statement of Mr. CarroU, that he had placée! a mortgage of $50,000 on 
tUe property at Ciimden. Q. Did he state what was the character of the mort- 
gage? A. No, sir. Q. When did you first learn that the Wllson Fitzgerald 
mortgage covered other than the buildings and machlnery in the buildings? 
A. At a meeting of the adjusters after the lire." 

He further testifies that the only information that he had in regard to 
this mortgage was that "Mr. Carroll came to our office and stated that 
a mortgage had been placed upon the property and he wanted the poli- 
cies to take oyer to the attorney's office (in New Jersey) representing 
the mortgagee"; that he got them and took them over himself ; that 
they were afterward brought back, a number of them having been in- 
dorsed as above stated, "loss. if any, payable to Wilson Fitzgerald." 

The other défendant, Bergen, testifies that he first learned of the 
existence of the Fitzgerald mortgage about the time, or shortly after, 
it was created, "through Mr. Carroll, who told us that such a mortgage 
was created, and it was necessary to hâve the policy so indorsed." In 
reply to the question, "Did he say what that mortgage covered?" he 
answered, "I cannot positively say. I presumed at the time it was on 
the buildings and machinery ;" that he knew of the sending of the poli- 
cies over to Mr. Fitzgerald, or his counsel, for the purpose of having 
the indorsement of the loss payable on them ; that Mr. Carroll took the 
policies away and also brought them back. Mr. Carroll on the other 
nand, testifies that he' did not take the policies away, but that the de- 
fendants sent them to the attorney of the mortgagee in New Jersey at 
his request. 

This is the substance of ail the testimony, as disclosed by the record, 
bearing upon the information alleged in the statement of claim to hâve 
been given to the défendants, as to the character of thèse mortgages. 
There is positively no évidence that défendants were informed thaf 
thèse mortgages covered personal as well as real property. The mort- 
gages were not produced, and they were only mentioned by the prési- 
dent of the Company as incident to his request that the policies should 
be sent to the attorney of the mortgagee for the indorsement ijsual 
in such cases. It is insisted, however, iDy the plaintiff in error, that it 
was the duty of the défendants under their gênerai undertaking as 
insurance brokers, to specially notify plaintiff in error of this condition 
pf the policy in regard to chattel mortgages, and that, not having done 
£0, they thereby permitted or induced the plaintiff to exécute the mort- 
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gages referred to, including therein both real and personal property. 
The statement of claim contains no distinct charge of neghgence on 
this ground, the only référence thereto being as f oUows : 

"The plaintiff moreover avers that It had no knovvledge of the ternis and con- 
ditions of the said Insurance policies, but acted on the sole advice of the said 
défendants, who were actlng as its skllled Insurance agents or brokers." 

It is not stated in what respect plaintiflf "acted on the sole advice of 
said défendants," but there is not a particle of évidence that défend- 
ants gave any advice in regard to the placing of the mortgages in 
question, or had any knowledge of the existence of such mortgages, 
other than as above referred to, or had any direct information from 
the plaintiff, or otherwise, that the said mortgages covered the Per- 
sonal property of the plaintiff. In the absence of such information, 
and without request or inquiry by the plaintiff in that regard we do 
not conceive it to hâve been the duty of the défendants, under the cir- 
cumstances disclosed in this record to hâve specially informed plain- 
tiff as to the existence in the standard policies of this proviso against 
chattel mortgages any more than it was their duty to inform plaintiff' 
of the other numerous conditions embodied in such policy. The duty 
of the défendants as insurance brokers, was to place and keep placed 
the insurance he v^ras instructed to secure on the property of the plain- 
tiff, in reputable companies of good standing and at reasonable rates. 
They virere agents of the plaintiff for that purpose. They did not make 
the contract with the insurance companies as agents on behalf of the 
plaintiff as their principal, but performed the brokers' duty of bring- 
ing the insured and the insurer into contractual relation. As such con- 
tractual party, it devolved on the plaintiff to inform itself of the stip- 
ulations and conditions contained in the contracts made between it and 
the insurance companies. As thèse contracts were in writing, it did 
not devolve upon the défendants, as brokers, to inform the plaintiff 
as to what thèse stipulations and conditions were, or explain their 
meaning, in the absence of a request so to do, or of an exigency created 
by some particular situation not disclosed in this record. It may be 
conceded however, as the learned judge of the court below concèdes, 
that if the chattel mortgages were placed upon the property by the 
advice of the défendants, or they were afterward informed of their 
existence by plaintiff, and they in the face of this knowledge, secured 
new policies, or renewed or maintained policies, containing the pro- 
hibition against chattel mortgages resulting in avoiding ail the insur- 
ance, the défendants would be liable for négligence. Or if, having the 
policies in their possession, they had been asked whether any proposed 
action on the part of the plaintiff was within the prohibition of the 
policies, they had answered falsely, or without duly informing them- 
selves as to the fact, to the injury of the plaintiff, or if in any other re- 
spect where their counsel or advice, as to matters of fact, was to their 
knowledge relied upon by the plaintiff they had not used due care and 
diligence in giving such counsel or advice, they would be liable. 

But négligence when averred as a ground of liability must be proved 
as a fact, and cannot be presumed in this case any more than in others. 

The charge of négligence made by tbe plaintiff is expressly founded 
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on the averment that the défendants, when renewing, or changîng or 
maintaining the policies from time to time, after the création of the 
mortgages in question, had been informed by the plaintiff, or otherwise 
had knowledge, that said mortgages covered both real and personal 
property, and were chattel mortgages within the inhibition of the pro- 
viso in the policies as above quoted. The burden is upon the plaintiff 
to prove this averment as a matter of fact, and it has not been success- 
fully sustained by the mère showing that, on a certain occasion after 
the création of thèse mortgages, défendants were applied to by the 
président of the plaintiff company for the policies, for the purpose of 
having them delivered in another state to the attorney of the mort- 
gagee, for inspection and indorsement as collatéral security to the 
mortgage, it being conceded that no information was then or at any 
time given, as to the character of the mortgages, other than that it was 
upon the place or plant or property. Inasmuch as mortgages on real 
property are among the oldest forms of security for debt known to 
our laws, and that chattel mortgages are of comparatively reCent origin 
and infrequent in comparison with the older real estate mortgages, the 
assumption would hâve been a natural one on the part of the défend- 
ants, that the mortgages incidentally referred to, but not produced 
were the ordinary real estate mortgages on the buildings, ground and 
plant of the plaintiff company. Clearly there was neither direct in- 
formation that the mortgage included chattels nor information that 
should hâve put them upon inquiry as to its character. The défendants 
were still the brokers of the plaintiff, acting under its instructions, as 
to the renewal of policies whose stipulations and conditions it was 
bound to know. In this situation, the défendants, as said by the 
learned judge of the court below, were warranted in concluding that 
a renewal of the policies, in the form theretofore secured, would be a 
compliance with their duty as agents under the instructions of the 
plaintiff. Carroll did not call on them for information, or to know 
what he might do under the policies. He called to get the policies for 
his purpose, about which he had not consulted the défendants and 
merely told them what he wanted to do with the policies; that is, he 
wanted them as collatéral for a mortgage he had placed on the plant 
and the mortgagee and his attorney accepted the same for that pur- 
pose. 

This leads us to remark that the acceptance by the attorney of the 
mortgagee of thèse policies as collatéral, so far from supporting the 
contention of the plaintiff, might well hâve assisted to confirm the 
assurance given by the absence of information to the contrary, that 
the mortgage referred to by Carroll was merely a real estate mortgage, 
or, at least, not one that would hâve vacated the policies that were ac- 
cepted by the légal adviser of the mortgagee as collatéral. 

Moreover, it is not without significance that the plaintiff, in its state- 
ment of claim, has predicated its charge of négligence upon the express 
averment, that the défendants were informed or had knowledge that 
the mortgage placed upon the property some two years before the fire 
included certain chattels, as well as the real estate of the plaintiff. The 
language of the said statement of claim in this respect is as follows: 
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"The plaintiff avers that at the tlme of such employment It Infonned the 
défendants that the said property was incumbered by a mortfcase which in- 
cluded in its lien ail the real and Personal property of the plaintiff and that 
subsequently when a second mortgage was negotiated it infornied the défend- 
ants that the said property was incumbered by the mortgages which included 
in their lien ail the real and Personal property of the plauitiff. to wit, one 
mortgage to Wllson Fitzgerald in the sum of $50,000 and one to .Tohn J. Bur- 
leigh in the sum of $00,000, and défendants well knew that the said mortgages 
were outstanding and valid liens against ail the real and Personal property of 
the plaintiff company and were chattel mortgages as well as inortgages of the 
realty. It then and there became and was the duty of the défendants," etc. 

The learned counsel of the plaintiff were correct in the theory upon 
which they sought to establish the habiHty of the défendants. We 
hâve already .shown how far short of supporting this theory is the évi- 
dence disclosed by the record. Not only was there a variance between 
the probata and the allegata, but, as we hâve already indicated in our 
opinion, the things proved, even if properly averred, are not sufficient 
to warrant a finding by the jury of négligence on the part of the de- 
fendants. 

We think, therefore, the court below did not err in granting the mo- 
tion for judgment non obstante veredicto. 

It is necessary, however, to notice the contention of the plaintiff in 
error, that the fédéral courts are without jurisdiction to entertain the 
motion for judgment non obstante veredicto, and the accompanying 
procédure prescribed by the Pennsylvania practice act of 1905. It is 
urged that this procédure is peculiar to the practice of the state courts 
and is required to be reviewed by courts specially named in the statute. 
This Pennsylvania practice act has been referred to, and has not in- 
frequently been brought to the attention of this court in cases where 
the granting or refusai of judgments non obstante veredicto hâve been 
the subjects of review. The act enlarges the scope of the common 
law motion for judgment for plaintiff, notwithstanding the verdict for 
the défendant, by permitting it to be made by either plaintiff or de- 
fendant, when the verdict is against either. It is in gênerai a more 
convenient method, so far as a défendant is concerned, of reaching 
practically the same resuit as was sought by a motion for a compulsory 
nonsuit, or for peremptory instructions at the close of the évidence, or 
by a motion in arrest of judgment, made by the défendant after the 
verdict or by the practice prévalent in the Pennsylvania courts, of 
directing a verdict for the plaintiff and reserving the question, whether 
there is any évidence in the case entitling the plaintiff to recover. We 
think, under the conformity provisions of section 914 of the Revised 
Statutes (U. S. Comp. St. 1901, p. 684), the Circuit Court was required 
to recognize the practice authorized by the said Pennsylvania act of 
1905, there being nothing incongruous therein with the organization of 
the fédéral courts or their settled rules of procédure. It appears that 
under the Pennsylvania act a motion may be made for a new trial, 
simultaneously with a motion for judgment non obstante. The view 
taken by this court, that the judgment below should be affirmed, makes 
it unnecessary to consider the interesting question, whether the court 
below could hâve reserved the question of a new trial, to be disposed of 
in the event of a reversai. 

The judgment of the court below is hereby affirmed. 
176 F.— 6 
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MeFARLANE v. WADHAMS. 

(Circuit Court of Appeals, Seventh Circuit. January 4, 1010.) 

No. 1,.560. 

i. GtTARANTY (| 2*)— LaW GOVEIÎNING— PlaCE OF CoNTRACT. 

Where défendant wrote from Milwauliee, oiïering to become guarantor 
of a contract by which plaintlff was to furnish certain machinery to a cor- 
poration, whicb offer was accepted by lettei- addresged to défendant at 
Milwaulcee, the contract of guaranty was a Wisconsin contract, and gov- 
erned by tlie laws of that s ta te. 

fEd. Note. — For other cases, see Guaranty, Cent. Dig. § 29; Dec. Dig. 
« 2.*] 

2. Frauds, Statutb of (§ 108*)— Consteuctiok— Contract of Guaranty. 

Tbe statuts of frauds of Wisconsin, which provides that an agreement 
to answer for the. debt of another shall be vold, unless "such agreement or 
eome note or mémorandum thereof expressing the considération be in 
wrlting and subscrlbed by the party to be charged therewlth," does not 
require that the considération shall be expressed lu the main document or 
agreement, nor that It shall be stated in express terms ; but it Is sufficient 
If it appear by necessary Inference from the terms of the wrlting. 

[Ed. Note. — For other cases, see Frauds, Statute of. Cent. Dig. §§ 21ft- 
218 ; Dec. Dig. § 108.*1 

3. Frauds, Statlte of (§ 108*) — Sufficiency of Wbiting— Statbment or 

Considération. 

PlalntifC contracted to bulld certain machinery for a corporation of 
which défendant was a stockholder ; the contract containing no provision 
as to the terms of payment. While the contract was stlll executory, de- 
fendant, with fuU knowledge of the f acts, wrote plaintlff, asking for cer- 
tain terms of crédit for the company, and offering to guarantee the blll, 
and plaIntifE answered, accedlng to the terms, aud acceptiug the guaranty. 
Held, that the correspondence clearly dlsclosed by Inference a good and 
valuable considération for the guaranty, wlthin the statute of frauds of 
Wisconsin requlrlng such considération to be expressed In some writteu 
note or mémorandum signed by the party to be charged, and that the guar- 
anty was valld and enforceable. 

[Ed. Note. — For other cases, see Frauds, Statute of. Cent. Dig. §§ 210- 
218 ; Dec. Dig. § 108.* 

Sufficiency of expression of considération lu mémorandum withln stat- 
ute of frauds, see note to Choate v. Hoogstraat, 46 C. C. A. 183.] 

4. Gcakanty (§ 61*)— Disciiarge of Guarantor— Accbptance of Note bt 

Creditob. 

A guarantor of the debt of another Is not discharged from liabllity by 
the açceptance by the creditor of a note for the debt signed by twth prin- 
cipal and guarantor ; but the creditor niay surrender such note and sue on 
the contract of guaranty. 

[Ed. Note. — For other cases, see Giiarantv, Cent. Dig. § 71 ; Dec. Dig. 
« 61.*] 

In Error to the Circuit Court of the United States for the Eastern 
District of Wisconsin. 

Action by Peter McFarlane against E. A. Wadhams. Judgment for 
défendant (1G5 Fed. 987), and plaintifï brings error. Reversed. 

Plaintlff in error, hereinafter termed plalntiff, a citizen aud résident of the 
State of Colorado, l)rought this action against défendant in error, hereinafter 
termed défendant, dolng business as a sole trader nuder the name and style 
of JIcFarlane & Co., a citizen and résident of the state of Wi.sconsin, to re- 

•For other cases see same topic & f number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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cover a balance due for the li-on work for a stamp mlll made for aud dellvered 
to the Milwaukee Leasing Company ut Ueaver, Oolo. The allégations of ihe 
complaint are as follows, viz.: 

On May 5, 1906, plaintifC, on request of one Tarbet, gênerai superintendent 
of said Milwaukee Leasing Company, theretofore preferred, made by letter to 
sald Tarbet, as such superintendent, a proposition to supply the iron work for 
a 20-stamp long-drop, Gllpin eounty type niill, at a cost of $2,930, f. o. b. cars 
at Denver, Colo. Thereafter, and on May 14, 1906, the défendant, who was at 
the time one of the principal ofticers and the principal stockholder of sald 
Milwaukee Leasing Company, telegraphed plaintlff: "Commence work on the 
stamp mills as per spécifications." On the same day défendant wrote plaln- 
tiiî from Milwaukee, Wis.: "I wlred to-day to commence work on the stamp 
mills. This refers to the 20 stamps according to the spécifications sent Mr. 
Tarbet." On May 17th thereafter plaintlff sent the following letter to Tarbet 
at Milford, Utah, at which place sald Milwaukee Leasing Company was en- 
gaged in the mining business, viz.: 

"Dear Sir: We received on the 14th a telegram from Mr. E. A. Wadhams to 
commence work on mill, which we immediately did. To-day we got Mr. Wad- 
hams' letter conflrming the telegram, and we are now hard at work fllliug the 
order and hope to ship withm the speclfled tlme. In a few days we wlU hâve 
foundatlon plans, ready for mailing to you. In regard to payments, there bas 
been nothlng sald thus far about that part of It, and I ask you to kindly wrlte 
me and state how you would like to meet them. AVe would prefer to hâve some 
one man of your company, yourself or Mr. Wadhams, to become personally re- 
sponsiWe. We ask this because we do not know anything about your organi- 
zation or company; but we wlll awalt your letter of advlce in regard to this 
hefore saying anything to Mr. Wadhams. 

"Very truly yours, McFarlane & Co." 

To this letter the défendant, on May 2(5, 1906, writing from Milwaukee, re- 
plied as follows, viz.: 

"Gentlemen: I am In receipt of your letter of May 17th, to Mr. Tarbet, at 
Milford. I note your remarks in regard to payment. The mill we purehased 
of the Power Mining Mach'y Co. we paid for some few Weeks after the mill 
was in opération; i. e., two or three. We imagine that payments in that time 
for your mill would be satisfaetory. I wlll say that I wlll personally guar- 
antee the payment of this biil by the Milwaukee Leasing Company. Trusting 
this will be satisfaetory and that you will make as early shipment as possible, 
I remain, Yours truly, E. A. Wadhams. 

"E. A. W.— 1." 

Thereafter, on May 28, 1906, the plaintlff sent to défendant, at :Milwaukee, 
Wis., the following letter, viz.: 

"Dear Sir: We hâve yours of the 26th Inst. in regard to the payments of 
your 20-stamp mill for Milford. We will say in reply that we note that you 
will personally guarantee the payments on contract, and we thauk you for that 
favor ; but we think the time you requlre is too long, as it may take from two 
to thi'ee months to erect the mill ready to run after It is on the ground. We 
do not object seriously to your proisosition, but we think we are entitled to 
$1,000 on aceount on receipt by you of invoice aud blU of lading showing whole 
iihipment. Trusting you may see your vvay clear to pay us that .$1,000 at 
that time, we are, 

"Very truly yours, McFarlane & Co." 

The receipt by the respective parties hereito, respectlvely, of the telegram 
and letters above set out in due course of mail, is conceded. The complaint 
further allèges that the guaranty of défendant so made was accepted. It 
further allèges on information and belief that the contract so made was a 
Colorado contract ; that, whether a Colorado or a Wlsconsin contract of guar- 
anty, It was valid. It is further stated that thereafter, and In pursuance of the 
said order and guaranty so made by défendant, plaintlff manufactured aud de- 
livered said iron work to the Milwaukee I^easing Company as agreed, and 
thereafter, on or about July 1, 1906, sent to défendant an invoice or bill for 
said sum of $2,930 as per his contract ; that on July 14, 1906, détendant wrote 
to plaintifC acknowledging the receipt of the letter last named and saying: "I 
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recel ved a letter (rom Mr. Tarbet saying the mill bas arrlved and apparently 
ail rlglit. As sbon as he checks up, wlll elther send you some money on ac- 
count, or send you paper you can use ; possibly both." It is further alleged 
tbat thereafter, (jn September 12, 1906, the défendant wrote plalntlff Inclosing 
a check or draf t for $475, being $430 on account of the purchase price and $45 
interest, and, tWP; notes, signed by sald Milwaukee Leasing Company, each in- 
dorsed by défendant, one for $1,000 for three months, and the other for $1,500 
for four months. It is further alleged that sald notes were respectlvely re- 
newed from time to time ; that the last renewal of the $1,000 note was under 
date of Mareh lo, 1907, and of the $1,500 note, on January 15, 1907 ; that nei- 
ther of sald notes, nor any part thereof , has been paid ; that therè is now due 
and owlng on the purchase price for sald machinery, the sum of $2,500, with 
interest on sald $1,000 from Mareh 15, 1907, and on sald $1,500, from January 
15, 1907 ; and that payment thereof has been demanded and refused. Where- 
fore he brlngs suit, etc. 

To thls complalnt défendant filed hls demurrer, vchlch wàs sustalned by the 
Circuit Court. No amendment having been made to the complalnt, the same 
was on Novèmber 4, 1908, on defendant's motion, dlsmlssed, and judgment for 
oosts rendered. Whereupon, in due season, plalntiff sued out the wrlt of error 
upon whlch said cause is now before thls court. ïhe only error asslgned la 
that the court erred In sustaining the demurrer. 

Jackson B. Kemper, for plaintif! in error. 
J. H. Marshutz, for défendant in error. 

Before BAKER, SEAMAN, and KOHLS A AT, Circuit Judges. 

KOHLSAAT, Circuit Judge (after stating the facts as above). The 
contract hère in suit is a Wisconsin contract. After giving his terms, 
and acceptance thereof by défendant, plaintifï awoke to the fact that 
nothing had been said about time and manner of payment, and there- 
upon, on May 17, 1906, wrote Tarbet, whom he knew to be gênerai 
superintendent of the Milwaukee Leasing Company, to state how the 
same were to be met, and to hâve the payment assumed by Tarbet or 
défendant, as he did not know anything about the Milwaukee Leasing 
Company. To this letter défendant rephed from Milwaukee, giving 
two or three weeks after the mill was installed and put in opération 
as time for payment, and adding, "I will say that I will personally 
guarantee the payment of this bill by the Milwaukee Leasing Compa- 
ny," thus complying with plaintiff's request as to payment and guaran- 
ty. To this plaintifï replied, thanking défendant for that favor, and, 
while not objecting seriously to the time of payment, stating that he 
thought the time too long, and that he would be entitled to receive 
$1,000 yvhen whole shipment was shown, and adding, "Trusting you 
may see your way clear to pay us that $1,000 at that time," etc., clearly 
thus accepting the terms of defendant's letter, and asking for the fa- 
vor of an eariier payment of $1,000. This request was in no way a 
condition imposed, but simply an appeal for the anticipation of the 
agreed time of payment. It is therefore apparent that the agreement 
was perfectéd at Milwaukee, and is, therefore, subject to the laws of 
Wisconsin. Davis v. Wells, 104 U. S. 159, 26 L. Ed. 686. 

The Wisconsin statutes require that an agreement to become lia- 
ble for the debt of another shall be void unless "such agreement or 
some note or mémorandum thereof expressing the considération be in 
writing and subscribed by the party to ije.charged therewith.". For the 
défendant itis insisted that the f acts at bar fail to take the case out of 
the statute, for the reason that the considération is not, as défendant 
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claims, expressed in a writing signecl by défendant. It will be observed 
that the statute does not in terms require that the considération shall 
be expressed in the main document or agreement, but that it must ap- 
pear "in some note or mémorandum thereof" subscribed by the party 
charged therewith. Singleton v. Hill, 91 Wis. 51, 61 N. W. 588, 51 
Am. St. Rep. 868. Nor is it necessary that the considération for the 
undertaking should be stated in express terms. It is sufficient if it 
appear by necessary inference from the terms of the writings. Hough- 
ton V. Ely, 26 Wis. 181, 7 Am. Rep. 32 ; Miami Co. Nat. Bank v. Gold- 
berg, 133 Wis. 175, 113 N. W. 391, 15 L- R. A. (N. S-) 1115, 126 Am. 
St. Rep. 967. 

Since, in the présent instance, no considération is in terms expressed 
in the agreement of guaranty, it becomes necessary to consider ail the 
facts, as disclosed in the correspondence, which are relied upon by 
plaintiff to make a complète contract of guaranty. Some point is made 
by plaintifï as to defendant's liability upon the original contract. While 
défendant, by the telegram of May 14, 1906, the letter confirmatory 
thereof of the same date, and the gênerai circumstances attending the 
transaction, assumes to speak in his own name, nevertheless, plaintifï 
knew of his relation to the Milwaukee Leasing Company. He directed 
his correspondence to Mr. Tarbet, the superintendent of the company, 
and was aware of the fact that défendant was speaking for his com- 
pany. We do not deem the position of plaintiff in this behalf well 
taken. The record, however, discloses the fact that défendant was 
plac'ed in full possession of every step of the negotiations. He was ad- 
vised that plaintiff was working upon the mill, and that, as matters 
stood at the time plaintiff's letter of May 17, 1906, was written, the Mil- 
waukee Leasing Company, so far as the complaint discloses, was obli- 
gated to pay cash for the mill on delivery. The request for extension of 
time, and the guaranty, were parts of the same letter, made at the time 
when the contract was still executory. Plaintiff's proposition in the 
letter of May 17th covered both the fixing of the time of payment and 
the guaranty. Hère there was clearly a good and valuable considéra- 
tion necessarily inferred. The facts are such as to take the case out of 
both the statutes of Wisconsin and Colorado. 

With référence to the giving of notes and the transactions incident 
thereto, it is the well-established rule of law that those acts did not con- 
stitute payment of the original account, or release défendant from his 
liability under his contract of guaranty. Matteson v. Ellsworth, 33 
Wis. 488, 14 Am. Rep. 766 ; Willow River Lumber Co. v. Luger Fur- 
niture Co., 102 Wis. 636, 78 N. W. 762 ; Crocker v. Huntzicker, 113 
Wis. 181, 88 N. W. 232; First National Bank of Pueblo v. Newton, 
10 Colo. 161, 14 Pac. 428 ; Union Gold Mining Co. v. Rocky Mt. Na- 
tional Bank, 2 Colo. 565 ; The Kimball, 3 Wall. (70 U. S.) 37, 18 L. 
Ed.50. 

The complaint offers to bring in the notes, and prays for judgment 
on the contract of guaranty. \Ve are of the opinion that on its face 
the complaint states a good case, and the demurrer should hâve been 
overruled. 

The judgment of the Circuit Court is reversed, with directions to 
overrule the demurrer. 



86 176 FEDERAL REPORTER. 

TUTTLE BROS. & BRUCE v. OITY OF CEDAR RAPIDS, lOWA. et al. 
(Circuit Court of Appeals, Eighth Circuit. February 21, 1910.) 
' No. 3,llî- 

{Syllabus iy the Court.) 

1. CoNTEACTS (§§ 75, 103*)— CONSIDERATION— Performance or I.,egat, Obliga- 

tion— Contravention OF IiAW. 

A dty had express power to approve and certlfy plats and to aecept the- 
dedl«itlon of, and to improve and repalr, streets. It was its duty to ap- 
prove. and certlfy the plaintififs' plat of a certain addition witliout com- 
pensation, but it decllned to do so. Thereupon It covenanted to approve 
and certlfy ttie plat, and to aecept the dedieation of and to grade the 
streets and alleys showii: thereon. In considération of the undertalùng: 
of the plalntlffs to pay It $2,250. 

Held: (1) The clty had power to malie ail the covenants contained in 
thls agreement, and the contract was valld, although the covenant to 
approve and certlfy the plat was valueless, because it was its duty to do 
those acts. 

(2) While the refusai of the city to certify and approve the plat without 
compensation was a elear breach of Its duty, there was nothlng violative 
of any moral or civil law, or of any rule of public policy, in its contract 
to diseharge that duty, and to xierform other acts which it was net re- 
qulred to do, in considération of the plalntlffs' promise to pay the $2,250. 

[Ed. Note. — l'or other cases, see Contraets, Cent. Dlg. §§ 273, 468; Dec. 
Dlg. §§ 75, 103.*] 

2. Municipal Corporations (§§ 226, 265*) — "Governmental" and "Busi- 

ness" POWEES^POWEB 10 ACCEPT AND GRADE StBEETS IS A BUSINESS 

Power, 

Municipal corporations hâve two classes of powers — tlie one "govern- 
mental," in the exercise of which thelr ofBcers may not bind the mu- 
nicipality beyond thelr ternis of office; the other "business," or proprle- 
tary, in the exercise of which they are governed by the same rules as 
Individuals or private corporations. A city exercises Its business and not 
its governmental power lu making a contract to aecept the dedieation of 
and to grade streets and alleys within its limlts, 

[Ed. Note. — Por other cases, see Municipal Corporations, Cent. Dig. §§; 
645, 711; Dec. Dig. §§ 220, 265.» 

For other définitions, see Word» and Phrases, vol. 4, p. 3140.] 

Appeal from the Circuit Court of the United States for the North- 
ern District of lowa. 

Bill by H. O. Tuttle and others, partners as Tuttle Bros. & Bruce,, 
against the City of Cedar Rapids, lowa, the Cedar Rapids Savings 
Bank, and J. M., Dinwiddie. Decree for défendants, and complainants- 
appeal. Affirmed. 

John N. Hughes (John A. Reed, on the brief), for appellants. 
John M. Redmond and John D. Stewart, for appellees. 

Before SAN BORN, Circuit Judge, and RINER and WILLIAM H. 
MUNGER, District Judges. 

SANBORN, Circuit Judge. This is an appeal from a decree which 
sustained a demurrer to and dismissed the bill exhibited by H. O. Tut- 
tle, R. B. Tuttle, and George Q. Bruce, partners as Tuttle Bros. & 
Bruce, to avoid a contract between them and the city of Cedar Rapids, 

*For other cases see same toplc à i numbbr in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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and to enjoin the Cedar Rapids Savings Bank and J. M; Dinwiddie, 
its cashier, from paj'ing to the city the sum of $2,250, which by the 
terms of the contract it was entitled to receive from them. The bill 
disclosed thèse material f acts : The complainants purchased a tract of 
land within the limits of the city of Cedar Rapids, platted it into lots, 
blocks, and streets, filed it with the city recorder, whose duties werc 
those of the clerk of the city, and reqnested that the plat be considered 
and approved by the city council, and that the latter direct the mayor 
and recorder to certify the council's approval thereof, so that the plat 
could be recorded and lots could be sold according to it. Under the 
statutes of lowa it was the légal duty of the city to approve this plat 
and to certify its approval to the recorder. Code lowa 1897, § 916; 
Giltner v. City of Albia, 128 lowa, 658, 105 N. W. 194. The city 
council refused to approve and certify the plat, so that it could be re- 
corded, and the complainants brought an action for a mandamus to 
compel it to do so. While this action was pending the complainants 
and the city entered into a written agreement to the efïect that the Sav- 
ings Bank, which was authorized to collect the selling price of the lots 
in the addition, should pay to the city $2,250 out of the first moneys 
which it received from such sales that should belong to the complain- 
ants, and that the city (1) would approve and certify the plat ; (2) 
would accept the dedication of the streets, avenues, and alleys shown 
thereon ; and (3) would establish grades of thèse streets, avenues, and 
alleys ; would, within a reasonable time, expend the $2,250 in grading ; 
and would grade at its own expense the streets, avenues, and alleys 
portrayed by the plat. When the bill was filed the Savings Bank had 
collected from the sales of the lots $2,250, which belonged to the com- 
plainant, the city had approved and certified the plat, but it had not per- 
formed its contract in any other respect. 

Counsel for the complamants insist that the contract hère in question 
is voidable, and that its performance should be enjoined, because, as 
they aver, it was without considération. To the answer that one 
covenant or promise is a lawful considération for another, and that for 
the covenant of the complainants to cause the $2,250 to be paid to the 
city the latter agreed (1) to approve and certify the plat, (2) to accept 
the dedication of the streets and alleys shown thereon, and (3) to ex- 
pend the $2,250 in grading and to grade the streets and alleys, they 
reply that the first covenant of the city provided no considération for 
the agreement, because it was the duty of the city to approve and cer- 
tify the plat without compensation, that it refused to do so until it 
extorted from the complainants their agreement to pay it this $2,250, 
and that thèse acts rendered the entire contract immoral, illégal, and 
against public policy, and that as to the other covenants of the city it 
had no lawful authority to make them. It was undoubtedly the duty 
of the city to accept and certify the plat, and if its covenant to do so 
had been the only considération for the agreement there is no doubt 
that it would be without considération and void. But the city owed 
the plaintifïs no duty to accept the streets and alleys, to grade them, 
or to expend the $2,250 in the work of grading them (Code lowa 1897, 
§ 751) ; and its covenants to do thèse things provided ample consid- 
ération to sustain the agreement, unless they were ultra vires. 
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The city had express anthority to establish, improve, and repair 
streets and alleys withïn its limits. Section 751, supra. Wliy was not 
this power ample to warrant it in making the covenants in question? 
Counsel answer : Because the city had the discrétion to accept the 
dedication of and to grade the streets and alleys, or to refuse to do so, 
and an agreement so to do deprived it of that discrétion, and was, 
therefore, beyond its powers; and they cite Stewart v. City of Coun- 
cil Bluffs, 50 lowa, 668, 670, in support of this position, where an 
agreement of a city to build a ditch was stricken down upon the ground 
that a city may not deprive itself by such a contract of the future right 
to exercise this discrétion. But that décision does not seem to hâve 
been followed or cited in subséquent cases. It is unique, does not com- 
mend itself to our judgment, and in the opinion upon which it rests 
the court conceded that the city had power to make an agreement with 
the contracter that he should grade one of its streets for it, and that 
if the city subsequently abandoned the improvement, and thus prevent- 
ed the performance of the contract, it must respond in damages to the 
contractor for its breach of the agreement. If a city has power to 
make a binding contract, sol vable in damages, that a third party shall 
grade one of its streets and it will pay him therefor, it is difficult to 
perceive why it has not equal power to agrée to grade such a street 
itself in considération of payment therefor by anolher. 

The truth is that a city has two classes of powers — the one législa- 
tive or governmental, by which it controls its people as their sovereign ; 
the other proprietary or business^ by means of which it acts and con- 
tracts for the private advantage of the inhabitants of the city and of 
the city itself. In the exercise of powers which are strictly govern- 
mental or législative the officers of a city are trustées for the public, 
and they may make no grant or contract which will bind the munici- 
pality beyond the terms of their offices, because they may not lawfully 
circumscribe the législative powers of their successors. But in the ex- 
ercise of the business powers of a city the municipality and its biïïcers 
are controlled by no such rule, and they may lawfully exercise thèse 
powers in the same way, and in their exercise the city will be governed 
by the same rules, which control a private individual or a business cor- 
poration under like circumstances. In contracting to accept the dedi- 
cation of streets and alleys, to establish their grades, and to grade them, 
a city is exercising, not its governmental or proprietary, but its busi- 
ness powers. The purpose of such contracts is not to govern the in- 
habitants of the city, but to secure a private benefit for the city and its 
people. The grant to this city of the power to accept the dedication of, 
to improve, and to repair the streets and alleys within its limits gave it 
plenary power to make the covenants in question in this case, or any 
other reasonable agreements relating to thèse subjects. Illinois Trust 
& Savings Bank v. City of Arkansas City, 76 Fed. 271, 381, 282, 2.2 
C. C. A. 171, 181, 183, 34 L. R. A. 518, and cases there cited ; Omaha 
Water Company v. City of Omaha, 147 Fed. 1, 5, 77 C. C. A. 267, 
371, 13 L. R. A. (N. S.) 736; Pike's Peak Power Co. v. City of Colo- 
rado Springs, 105 Fed. 1, 11, 44 C. C. A. 333, 343. 

There was nothing evil in itself or against public policy in the agree- 
ment. Concède that the city's refusai to approve and certify the plat 
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was a breach of its duty. Nevertheless its agreement to discharge that 
duty, and to do other acts which it was empowered, but was not re- 
quired by the law, to perform, was not violative of any public policy or 
of any moral or civil law. 

The resuit is that by the contract in hand the city gave three cove- 
nants, one of which was valueless and two of which were légal and 
valuable, for the plaintiffs' promise that the $2,250 should be paid to 
the city; the plaintiffs were not induced to make this agreement by 
fraud, mistake, or accident; they knew it was the duty of the city to 
accept and certify the plat without compensation when they signed the 
contract ; the covenants to accept and grade the streets and alleys con- 
stituted ample considération for the plaintiffs' undertaking ; and there 
is no équitable ground upon which a decree to avoid this contract or 
to enjoin its performance can lawfully stand. 

The decree which dismissed the bill must accordingly be aflîrmed, 
and it is so ordered. 



MAPES V. GERMAN BANK OF TILDEN, OF TILDEN, NBB. 

(Circuit Court of Appeals, Eiglith Circuit. February 14, 1910.) 

No. 3,088. 

(Syïlabus Ip the Court.) 

1. COEPOBATIONS (§ 484*)— ULTBA VIKES— GUABANTl' OE PAYMENT OF AnOTIIER's 

Debt is. 

Tlie suaranty or payment by a corporation, witliout beneflt to itself, o( 
the debt of another, in wtiieh It bas no Interest, is beyond its powers. 

[Ed. Note. — For otlier cases, see Corporations, Cent. Dig. § 1815 ; Dea 
Dig. § 484.*] 

2. Bankbuptct (§ 316*)— Claims Provable— Note. 

A corporation gave its promissory note to a bault for the indebtedness 
of third parties for which it was In no way responslble, and also for Its 
own debt. 

Held, to the extent of the amount of the debts of the thlrd parties the 
note was invalid in the hands of the banlî which linew thèse facts, and the 
clalm of the bank against the estate of the bankrupt corporation must be 
reduced to the amount which the corporation owed the bank when the note 
was given and the Interest thereon. 

[Ed. Note. — For other cases, see Bankruptey, Cent. Dig. S 4T6 ; Dec. Dig. 
% 316.*] 

Appeal f rom the District Court of the United States for the District 
of Nebraska. 

In the matter of the bankruptey of the Hansen Mercantile Company. 
From an allowance of claim of the German Bank of Tilden, of Tilden, 
Neb., Burt Mapes, trustée in bankruptey, appeals. Reversed and re- 
manded, with directions. 

E. G. McGilton (F. H. Gaines and Sidney W. Smith, on the brief), 
for appellant. 

N. D. Jackson, H. C. Brome, and F. L. Putney, for appellee. 

Before SANBORN and ADAMS, Circuit Judges, and McPHER- 
SON, District Judge. 

•For other cases see same topic & § number in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 
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SANBORN, Circuit Judge. Edward B. Hansen and H. M. Cul- 
bertson were. the stockholders, and Hansen was the président, of the 
Hansen Mercantile Company, a corporation, which commenced busi- 
ness on September 1, 1907, and was adjudged bankrupt on April 4. 
1908, on a pétition filed December 10, 1907. The German Bank of 
Tilden, a corporation, presented, and the court below allowed, its claim 
against the estate of the bankrupt for $6,360.20, upon a promissory 
note for $6,610.30, dated November 20, 1907, upon which an indorse- 
ment of payment of $260 had been made. There is some confiict in 
the évidence, but thèse are the facts which in our opinion the testimony 
estabUshes : 

The considération for this note of the corporation was : (1) A 
promissory note for $760.20 and interest at 8 per cent, dated August 
10, 1907, made by E. B. Hansen and H. M. Culbertson to Fred Ruegge, 
the former partner of Hansen, which the bank had bought, and which 
Hansen originally gave to Ruegge in part payment for his interest in 
their partnership property. (2) A promissory note for $3,000 and in- 
terest at 8 per cent., dated August 20, 1907, made by E. B. Hansen, H. 
M. Culbertson, and Addie M. Culbertson, which Hansen gave to the 
bank for nioney he borrowed of it to pay his indebtedness to the Elk- 
horn Valley Bank, and $2,700 of the proceeds of which were used for 
that purpose. The proceeds of this note were placed by the German 
Bank to the crédit of, and were checked out by, E. B. Hansen under 
the name of "Hansen Merc. Co." in August, 1907, before the corpora- 
tion commenced business, and while Hansen was conducting the busi- 
ness which he subsequently turned over to that corporation. (3) A 
promissory note of $1,500 and interest at 8 per cent., dated August 
10, 1907, payable to the German Bank, made by Louis Hansen, a 
brother of E- B. Hansen. (4) A promissory note of the Hansen Mer- 
cantile Company, given to the bank for an overdraft which it had made 
thereon. 

The note for $6,610.20 raised the légal presumption that the Mercan- 
tile Company was indebted to the bank in that amount. But the évi- 
dence is convincing that the corporation derived no benefit from, and 
that it never, for any valuable considération, assumed or.agreed to pay, 
either E. B. Hansen's note for $760.20, or the $2,700 used to pay Han- 
sen's note to the Elkhorn Valley Bank, or Louis Hansen's note for 
$1,500, or the interest on thèse amounts; and this fact nécessitâtes a 
réduction of the claim of the bank by thèse amounts, and by $260, 
which was indorsed upon the note when it was made, and renders the 
just amount of its claim $1,323.32 and interest from November 20, 
1907, at 8 per cent, per'annum. 

The officers of a trading corporation undoubtedly hâve authority to 
make and deliver its promissory notes for the just debts of the corpora- 
tion, and the acts of such officers in this regard are presumed to be law- 
fully done, when no notice to the çontrary is received by the holder of 
the paper. But it is beyônd the powers of the corporation and of its 
officers alike to make accommodation paper, or to guarantee or to pay 
the obligations of others in which it bas no interest, and from which it 
dérives no benefit. Park Hôtel Company v. Fourth National Bank, 30 
C. C. A. 409, 414, 86 Fed. 742, 747, and cases there cited ; Bowen v. 
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Needles National Bank, 94 Fed. 925, 36 C. C. A. 553; Merchants' 
Bank of Valdosta v. Baird, 160 Fed. 642, 645, 90 C. C. A. 338, 341, 17 
L. R. A. (N. S.) 526. The officer of the German Bank who took this 
note for $6,610.30 knew, and through him the bank itself knew, that 
Hansen gave it on behalf of his corporation to pay the notes of himself 
and of others which the bank itself owned, that this mercantile corpora- 
tion derived no benefit from the payment of thèse notes, and that to 
the amount thereof its note must be invalid under the law in the hands 
of its payée. In this state of the case the bank assumed the burden and 
the risk of proving in the teeth of its knowledge that the note was 
given by the Mercantile Company for some légal considération sufS- 
ciently bénéficiai to it to support its promise to pay thèse debts of 
others. It has not only failed to bear this burden, but the proof is that 
there never was any such considération. 

The order of the court below must accordingly be reversed, and the 
case must be remanded, with directions to allow the claim of the 
German Bank for $1,322.32 and interest thereon at 8 per cent, per 
annum from November 20, 1907 ; and it is so ordered. 



SALT LAKE VALLEY CANNING CO. et al. r. COLLINS. 

(Circuit Court of Appeals, Ninth Circuit. February 7, 1910.) 

No. 1,728. 

Bankkuptcy (§ 00*) — Administration of Estâtes — Consolidation of Peo- 

CEBDIN6S. 

Bankruptcy proceedings against a partuership and its members may 
properly be Consolidated witli those against a corporation which is entirely 
owned by one of the partners, in the interest of economy of administra- 
tion. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 96.*] 

Pétition for Revision of Proceedings of the District Court of the 
United States for the District of Montana, in Bankruptcy. 

In the matter of Cooney Bros. & Walsh, a corporation, bankrupt. 
The Sait Lake Valley Canning Company pétitions for revision. Péti- 
tion dismissed. 

Nicholas A. Rotering and Louis P. Donovan, for petitioners. 
Robert McBride, for respondent. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

ROSS, Circuit Judge. The question presented by this pétition is 
whether or not the District Court erred in confirming an order made 
by the référée in the bankruptcy proceedings against Cooney Bros., a 
partnership, and F. H. and B. É. Cooney as individuals, consoHdating 
therevi'ith the bankruptcy proceedings against Cooney Bros. & Walsh, 
a corporation, upon évidence which showed that the corporation styled 
Cooney Bros. & Walsh was a mère form under which F. H. Cooney 
also transacted business, and of the property of which corporation F. 
H. Cooney was the real owner. 

*For other cases see same topic ê § numeeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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We see no errer in the action of the court in affirming the action of 
the référée, for, so far from resulting in in jury to any right of any 
creditor of Cooney Bros. & Walsh, the creditors of that corporation 
can, as said by the court below, be better protected "through one ad- 
ministration than by having several, with the attendant burden of 
doubling expenses and costs." As also said by the District Court, the 
trustée chosen in the prior proceedings against Cooney Bros, and F. H. 
and B. E. Cooney may readily be changed in the event any of the 
creditors shall be able to show that he is not the proper person. 

The pétition for revision is dismissed, at the petitioner's cost 



FOUNTAIN V. SAWYER et al. 
(Circuit Court of Appeals, Fifth Circuit. January 18, 1910.) 
' ■ ' ' ' No. 1,912. ■■] 

Salvage (§ 51*)— AiiouNT OF Compensation— Review on Appeal. 

Tlie proper amount to allow for a salvage service is a matter of opinion, 
based upon the évidence as to the facts and circumstances surrounding 
the services, and the rule on appeal is that the amount allowed by the 
lower court should not be redueed, unless some important error has been 
committed, such as a violation of just prineiples, or clear and palpable 
mistake, or gross overallowance. 

[Ed. Note. — For other cases, see Salvage, Cent. Dig. § 133; Dec. Dig. 
§ 51.* 

Awards In fédéral courts, see note to The Laœington, 30 C. G. A. 280.] 

Appeal from the District Court of the United States for the South- 
ern District of Florida. 

Suit in admiralty by Thomas Sawyer and others for salvage serv- 
ices. Decree for libelants, and James Fountain, claimant, appeals. 
Affirmed. 

G. Bowne Patterson, for appellant. 
Jefferson B. Browne, for appellees. 

Before FARDEE, McCORMICK, and SHEEBY, Circuit Judges. 

PER CURIAM. The services rendered by the libelants in the 
court below were unquestionably salvage services, and the only ques 
tion before this court is as to the amount of salvage compensation. 

The proper amount to allow is a matter of opinion, based upon the 
évidence as to the facts and circumstances surrounding the services, 
and the rule on appeal is that the amount allowed by the lower court 
should not be redueed, unless some important error has been commit- 
ted, such as the violation of just prineiples, or clear and palpable mis- 
take, or gross overallowance. See The Sybil, 4 Wheat. 98, 4 L. Ed. 
523; The Camanche, 8 Wall. 448, 19 h. Ed. 397; The Connemara, 
108 U. S. 359, 2 Sup. et. 754, 27 E. Ed. 751. In this case we find no 
important error, no violatio'n of just prineiples, nor clear mistake, nor 
gross overallowance. 

The judgment of the District Court is therefore affirmed. 

•For other cases see same toplc & § numbbr in Dec. & Am. Diga. 1907 to date, & Rep'r Indexe» 
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McKAY V. GCLF REFINING CO. 

(Circuit Court of Appeals, Flfth Circuit. January 18, 1910.) 

No. 1,947. 

1. Maritime Liens (§ 17*)— Lien foe Supplies— Flohida Statuts. 

Rev. St. Fia. 1892, § 1738 (Gen. St. Fia. 1906, § 2204), giving a lien fior 
supplies furnished to vessels, was not repealed by Act Juue 4, 1903 (Laws 
1903, c. 5143), providing for mechanlcs' liens. 

[Ed. Note. — For other cases, see Maritime Liens, Cent. Dig. § 22; Dec. 
Dig. § 17.*] 

2. Maritime Liens (§ 60*)— Eneoecement of Statutoey Liens— Admiealty 

jurisdiction. 

Contracts for supplies to a vessel at lier home port are maritime in 
thelr nature, and liens therefor created by state statutes are within the 
admlralty jurisdiction, and enforceable only by proceedlngs in rem in ttie 
fédéral courts. 

[Ed. Note. — For other cases, see Maritime Liens, Cent. Dig. § 98; Dec. 
Dig. § 60.* 

Created by state laws, see note to The Electron, 21 C. C. A. 21.] 

Appeal from the District Court of the United States for the South- 
ern District of Florida. 

Suit in rem in admiralty by the Gulf Refining Company to enforce 
a statutory lien. ' Decree for libelant, and claimant, James McKay, ap- 
peals. Affirmed. 

W. A. Carter and John P. Wall, for appellant. 

Peter O. Knight, for appellee. 

Before PARDEE, McCORMICK, and SHELBY, Circuit Judges. 

PER CURIAM. The law of Florida giving a lien for supplies fur- 
nished to vessels within her borders (section 1738, Rev. St. Fia. 1893; 
Gen. St. Fia. 1906, § 2204) was not repealed by act of June 4, 1903 
(Laws Fia. 1903, c. 5143), entitled "An act to provide liens for ma- 
terialmen, mechanics," etc. 

Contracts for supplies to a vessel at her home port are maritime in 
their nature, and liens therefor created by state statutes are within the 
admiralty jurisdiction, and enforceable by proceedings in rem only, 
in the fédéral courts. The Madrid (C. C.) 40 Fed. 677. 

The decree of the District Court is affirmed. 



In re KAUFMAN. 
(Circuit Court of Appeals, Second Circuit. January 11, 1910.) 

No. 25. 

Bankruptcy (§ 96*) — Involuniaby Proceedings— Aioïndment to Include 
Partnership. 

Involuntary proceedings in bankruptcy against an iudividual cannot 
be changed, during their pendeney and after testimouy bas been talien, 
by a mère order amending the title, so as to embrace also a proeeeding 
against a partnership of whlch the original défendant is one member. 
[Ed. Note. — For other cases, see Banliruptey, Dec. Dig. § 96.*] 

•For other cases see eame topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Pétition to Review Order of the District Court of tlie United States 
for the Southern District of New York. 

In the matter of Isaac Kaufman, bankrupt. On pétition by Lena 
Kaufman to revise an order vvhich amended the title of the proceeding 
so as to read "In the Matter of Isaac Kaufman, Individually, and Isaac 
Kaufman, a Copartnership Consisting of Isaac Kaufman and Lena 
Klaufman, Bankrupts." It also adjudged that "Lena Kaufman, the 
wife of Isaac Kaufman, is a copartner in the copartnership Isaac 
Kaufman." Reversed. 

Wolf & Kohn and Sol. Kohn (Charles L. Grad, of counsel), for 
petitioner. 

Cohen, Creevey & Richter (Julius H. Cohen and Ralph W. Gwinn, 
of counsel), for respondent. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

PER CURIAM. Counsel for Lena Kaufman contends that the 
record does not sustain the finding that she was a partner with her 
husband; but it is not necessary to go into that branch of the case. 
For the purposes of this appeal it may be assumed that for some time 
prior to the filing of the pétition in bankruptcy there was a firm in the 
district doing business under the name of Isaac Kaufman, the partners 
in which were Isaac Kaufman and Lena Kaufman. The existence of 
the firm, however, was not known, or even suspected, and in consé- 
quence the proceeding was instituted, not against any partnership, but 
against Isaac Kaufman individually. 

The difficulty with the order is that, after proceedings against the 
individual had progressed for a considérable time, much testimony 
having been taken, it undertakes to establish the pendency pari passi 
of another proceeding against the firm, which was never begun by 
filing any pétition against it, and to put that second proceeding in the 
same condition as the first. In our opinion this cannot be done by a 
mère order. Such a procédure would deprive the firm and the partner 
now sought to be brought in of the opportunity which the stàtute 
gives them to controvert the facts alleged in the pétition, and to hâve, 
if they so désire, a trial by jury on the question of insolvency and any 
act of bankruptcy alleged to hâve been committed. Act July 1, 1898, 
c. 541, §§ 18d, 19a, 30 Stat. 551 (U. S. Comp. St. 1901, p. 3439). 

This case is to be distinguished from those cited on the brief, where 
the original proceeding was against a firm, and, upon the discovery 
of a partner not originally named or known, he was brought in as one 
of the members of the firm. 

The order is reversed. 
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FUERST BROS. & CO. v. UNITED STATES. 

(Circuit Court of Appeals, Secoua Circuit. Decenjber 7, 1909.) 

No. 84 (4,168). 

1. CusTOMS Ddties (§ 38*)— Cla.ssification— "CocoASUT Oi"l"— Rkfined Oïl. 

In Tarife Act July 24, 1897, c. 11, § 2, Free List, par. 620, 30 Stat. 199 
(U. S. Comp. St. 1901, p. 1685), the provision for "cocoanut oil" includes 
reflned as well as unrelined oil. 

[Ed. Note. — For other cases, see Customs Duties, Dec. Dlg. § 38.*] 

2. CustOms Duties (§ 30*)— Classification— Refined Cocoanut Oil— "Cocoa 

buttbrine." 

Reflned cocoanut oll Is not "cocoa butterine," witliin the meauing of 

Tarife Aet July 24, 1897, c. 11, § 1, Schedule G, par. 282, 30 Stat. 172 (U. 

S. Comp. St. 1901, p. 1652). 

[Ed. Note. — For other cases, see Customs Duties, Dec. Dlg. § 30.* 
For other définitions, see Words and Phrases, vol. 8, p. 7605.] 

3. CusTOMs Duties (| 38*)— Classification— Specific Désignation. 

"Cocoanut oil," In Tarife Act July 24, 1897. c. 11, § 2, Free List, par. 
626, 30 Stat. 199 (U. S. Comp. St. 1901, p. 168.5), is a more specific terni 
than "cocoa butterine," in section 1, Schedale G, par. 282, 30 Stat. 172 (U. 
S. Comp. St. 1901, p. 1652). 

[Ed. Note.— For other cases, see Customs Duties, Dec. Dlg. § 38.*] 

Appeal from the Circuit Court of the United States for the Southern 
District of New York. 

Appeal from a décision (166 Fed. 1014) of the Circuit Court, South- 
ern District of New York, in a customs case. The importation in 
question is refined cocoanut oil. The importers in their protest claim- 
ed that it was entitled to free entry as "cocoanut oil," under Tariff 
Act July 24, 1897, c. 11, § 2, Free List, par. 626, 30 Stat. 199 (U. S. 
Comp. St. 1901, p. 1685). The collector assessed it for duty under 
section 1, Schedule G, par. 382, of said act (30 Stat. 172 [U. S. Comp. 
St. 1901, p. 1652]), which reads as follows: 

"Cocoa butter or cocoa butterine, three and one-half cents per pound." 

The Board of General Appraisers affirmed the action of the collector, 
and the Circuit Court affirmed the Board. The importers appeal. Re- 
versed. 

Comstock & Washburn (J. Stuart Tompkins, of counsel), for im- 
porters. 

D. Frank Lloyd, Deputy Asst. Atty. Gen. (William A. Robertson, 
Sp. Atty., of counsel), for the United States. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

NOYES, Circuit Judge (after stating the facts as above). The 
term "cocoanut oil" in the free list is broad enough to include refined 

*For otber cases see same topic & i numeer in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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as well as unrefined oil. The merchandise in question is refined cocoa- 
nut oil, and consequently it is entitled to free entry unless it is more 
specifically provided for elsewhere. 

The Circuit Court and the Board of Appraisers apparently held that 
the merchandise was properly assessed for duty as "cocoa butterine" 
because the importers had failed to show that it was net suitable for 
use as a substitute for cocoa butter. 

We are by no means certain that the importers, having shown that 
the provision of the free list appHed to this article, were obliged to go 
further and ofïer évidence to négative the appHcation of the cocoa but- 
terine paragraph. Refined and unrefined cocoanut oil might both be 
used as substitutes for cocoa butter without making "cocoa butterine" 
a more spécifie désignation for them than "cocoanut oil." 

But, assuming that the burden was upon the importers to show the 
nonapplication of the "cocoa butterine" paragraph, we think that they 
sustained it. We are fully satisfied from the évidence that refined 
cocoanut oil is not cocoa butterine, and that if it could be used as a 
substitute for cocoa butter, still it is more specifically described in the 
provision of the free list than in paragraph 283 (Act July 34, 1897, c. 
11, § 1, Schedule G, 30 Stat. 173 [U. S. Comp. St. 1901, p. 1653]). 

The case of United States v. Oriental American Co. (C. C.) 139 
Fed. 349, T. D. 35,179, is directly in point and is approved. 

The décision of the Circuit Court is reversed. 



E. L. WATROUS MFG. 00. v. AMERICAN HARDWARE MFG. CO. 

(Circuit Court of Appeals. Seventh. Circuit. Jauuary 5, 1910.) 

Ko. 1,526 

Patents (§ 328*)— Infbingement— Doob Cheok and Gloser. 

The Balley patent, No. 652,828, for a door elieck and closer, as llniltedt 
by its terms to meet the requirements of the Patent Office, in view of the 
prior art, held not Infrlnged. 

Appeal from the Circuit Court of the United States for the North- 
ern District of Illinois. 

Suit in equity by the E. L. Watrous Manufacturing Company again«t 
the American Hardware Manufacturing Company. Decree for de- 
fendant (161 Fed. 363), and complainant appeals. Affirmed. 

The bill in the court below was to restrain the inf ringement of let- 
ters patent No. 652,838, issued to Herbert h. Bailey, July 3, 1900, for 
an improvement in door checks and closers. Upon hearing, the bill 
was dismissed for want of equity. The facts are stated in the opinion. 

Wallace R. L,ane, for appellant. 
Henry L. Clapp, for appellee. 

Before GROSSCUP, BAKER, and SEAMAN, Circuit Judges. 

•For other cases see same topic & § numbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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GROSSCUP, Circuit Judge. Appellant's patent is illustrated in the 
foUowing diagram: 




-^^ ^\^#\ "^^-^ 




The opération of the device patented is clearly described in the de- 
scriptive portion of the patent, especially when read in connection with 
Fig. 4 of the diagram, as f ollows : 

"Keferrlng by letter to the aceompanylng drawings, A Indicates the door- 
tt-aïue ; B, a pin or projection depending from the top of the frame ; C, the door ; 
D, a bracket secured to the Inner slde of the door near the top thereof, and E a 
bifurcated jaw plvoted to the braeket and adapted and arrangea to engage the 
pin B upon the door-frame when the door is closed. The plyoted bifurcated 
1T6 F.— 7 
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jaw Is provlded with an aiigular tallplece or projection F, adapted and ar- 
ranged to engage a shoulder G upon the braeket when the jaw Is swung ont 
or extendlng in position to engage the pin on the door as the door swings to. 
A spiral sprlng H Is secured at Its ends, respectlvely, to the braeket and to 
the jaw at such points as that It shall swing across the dead-ceiiter formed by 
its two points of attachment and the pivot Connecting the jaw to the braeket, 
so that when the jaw is open — that is, swtmg ont in the position shown in 
Flg. 3 — thë contractile force of the sprlng tends to yieldlngly maintaln the 
jaw in such position. 'When, however, the jaw Is forçlbly swung upon its 
pivot, as by engagement therewith of the pin B, as soon as the jaw bas 
swung sufliciently for the sprlng to pass the dead-center the contractile force 
thereof "will tend to draw the jaw inward to the position illustrated in Flg. 
2. Thiis tendeney of the sprlng causes the devlce to forçlbly close the door 
after the door has been checked by the engagement of the jaw wlth the pin 
B, the checking force resultlng from force necessary to swing the sprlng across 
the deaâ-center. Of course when the door is foreibly dra^u open the jaw 
will bç caused to swing »Ht agaln In the opposite direction, and the shape of 
the notch thérein and thè location of the pin B are such that at the time the 
jaw becomes: diseugaged from the pin the jaw will liave been swung outward 
on its jplvot until the sprlng H has passed the dead-center, when the parts 
will bç fetalned in this position until the door is again closed." 

The functions of the device are to use the spring, first, as a buffer, 
to resistthe strçngth of the slam of the door, and secondly, as a means 
to pull the door shut, and to hold it shut-^these functions being 
brought about in succession by thé arrangement of the spring and the 
frog, whereby, due to the angle of the frog, the pressure of the spring 
is exerted against the forcible closing of the door until the dead center 
has been passed, but the dead center passed, the tension of the spring 
is exerted toward drawing- the door shut and holding it shut. 

Bailey's çlaim, as originally filed and as subsequently allowed (the 
interlineations and the erasures indicating the changes in the claim as 
originally applied for, and shpwing it as finally allowed), is as follows: 

"In a door check and doser, the combinatlon wlth a braeket secured to the 
near the lipper edge thereof - depending Irom the top of the door frame 

door y^ Riid a; pin or projection ou tlio door framo adjacent tiioroto ^, of a 
bifurcatfed jaw plvoted to the braeket and ii inpted, and arrangea to, engage 
sald pin, a spring secured at Its ends, respectlvely, to sàld jaw and braeket so 
as to sWing across the dead "Center when the jaw is swung uixSn its pivot and 
a stop for saldjaw, substantlally as deserlbed." 

The original daim being disallowed on the following citations : 

"Becker, #354,087, Dec. 14, 1886, Door Chécks and Clo8él-S,~'ahd Mallory, 
#512,202, Jany. 2, 1894, 'Do$ff Checks-TripperV and German .patent to Holng, 
#86,732, Door Checks. The inost that appllcait has done is' tb^ add the sprlng 
of Mallory to the device of Hplng." 

Thereupon the amendmints were nïade,' as indica.ted in the insertions 
and erasures. ' • : 

An inspection of thèse patents, and ôf the patent of Conklin, No. 
589,418, and, tl|ç English patent of gchou, No. 10,9.55, convinces us that 
the cla.ini,^ as thus filed, >yas. top broad— ^Mallory ,'.Gonkiin and Schou 
clearl}' émbodying the functions and the arrangement of angle and 
frog, whereby, upon the passing of the dead center, the line of draft 
is çha;fige4 àp above s^"fQ'rt,h. The mechanical adjustments, only, are 
somewhat dififerent, and by amending the daim upon thèse citations, 
Bailey has limited himself to the mechanical respects in which his de- 
vice diflfers'from the precedingdevices. 
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Gonsidering the Bailey patent, therefore, as a limited one, the Wells 
device, patent No. 770,837, does not answer to the call of his claim. 
True, it reaches the same resuit, and through the performance by the 
device of the same functions, but in this larger respect it follows only 
the prior art. It does not use a bracket secured to the door "near 
the upper edge thereof" (and this is one of the amendments that saved 
the Bailey patent in the Patent Office from citations of the prior art) ; 
nor is "a pin or projection depending from the top of the door frame" 
employed to engage with the jaw — another amendment that saved the 
Bailey patent in the Patent Office from the prior art. The Bailey pat- 
ent, in terms being so limited — and made so to meet the requirements 
of the Patent Office — we are not at liberty to enlarge or alter it. 

The decree of the Circuit Court is affirmed. 



JONES et al. v. F. A. HARDY & CO. 

(Orcult Court of Appeals, Seventh Circuit January 4, 1910.) 

No. 1,557. 

Patents (§ 328*)— Infeingemeni^Bteglasses. 

The Finch patent, No. 666,928, for eyeglasses, construed, and Jield not 
Infringed. 

Appeal from the Circuit Court of the United States for the Eastern 
Division of the Northern District of Illinois. 

Suit in equity by Edwin T. Jones and others against F. A. Hardy 
& Ce. Decree for défendants, and complainants appeal. Affirmed. 

For opinion below, see 163 Fed. 320. 

H. P. Doolittle and Wm. M. Stockbridge, for appellants. 

L. M. Hopkins, for appellees. 

Before GROSSCUP, BAKER, and SEAMAN, Circuit Judges. 

BAKER, Circuit Judge. Appellants' bill for alleged infringement 
pf patent No. 666,928, January 29, 1901, to Finch, assigner, was dis- 
missed for want of equity on the ground that appellees' device did not 
infringe. 

The claim reads : 

"In eyeglasses the comblnatlon, wlth the eyeglass-frame or lens-mountings, 
of a bridge having bends at the extremitles of Its bow portion, said bends be- 
ing substantlally perpendlcular to the plane of the lenses, and projections ex- 
tendlng f orwardly from the bends to the frame or lens-mountlngs, and spring- 
held lever-arms extending across the bridge, and suitably fulcrumed on the 
frame or mountings, their Inner extremitles or nose-pieees being iiormally 
sprlng-pressed toward the bow of the bridge, whereby there is co-operatlve 
gripping action between the nose-pleces of the lever-arms and the bow of the 
bridge, In a plane substantlally perpendicular to that of the lenses." 

The bridge described in the claim is the "saddle-bridge" of the prior 
art, quite generally used in spectacles ; that is, in glasses having hold- 
ing-arms that extend back over the ears of the wearer. Spring-held 
lever-arms, with nose-pieces at the inner ends thereof, were likewise 
old, and had frequently been used in eyeglasses or "nose-pincers." 
We find it unnecessary to set forth the prior art in relation to the 
controversy whether Finch was broadly entitled to a monopoly of the 

*ToT othar caseï lea tsjua topic & S itumbeb in Dec. & Am, Dlgs. 1907 to date, & Rep'r Indexes 
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çottibination of the saddle-bridgé and spring-operated nose-pîeces, for 
such a combination is not broadly claimed. The claim is distinctly 
limited to that combination of the éléments in which there is a co- 
opérative gripping action between the saddle-bridge and nose-pieces 
in a plane substantially perpendicular to that of the lenses. What kind 
of construction would afford this action is not set forth in the claim. 
We must therefore turn from the claim to the disclosure. Therein 
Finch said : 

"My improvement embraces the combination of a saddle-bridge and a lever- 
guard having but a sttiall bearing surface, namely, the disk, 10. The said 
bridge, which extends well down on the nose on both sides, supports the glasses, 
while the guard maintains the bridge in place and prevents the glasses from 
turning or fallirig forward. The small area of the guard-disk is amply suffi- 
cient for this purpose. The lever-guards heretofore used hâve been provided 
with a long bearlng-surface which grips the nose on opposite sides and in 
some instances causes such irritation that the eyeglasses cannot be worn." 

Finch's idea, as we gather it from reading the claim in connection 
with the spécification, was that the saddle-bridge should support the 
eyeglasses just as it supported the.spectacles, and that, just as the arms 
of the spectacles extending back over the ears in a plane substantially 
perpendicular to that of the lenses held the saddle-bridge firmly in 
place, so should his spring-operated nose-pieces by pulhng back in a 
plane substantially perpendicular to that of the lenses hold the saddle- 
bridge firmly in place. This resuit was to be obtained and the objec- 
tions to the long bearing-surfaces were to be obviated by the use of 
small bearing-surfaces that should grip the soft part of the nose be- 
tween the eyes, and by their forward motion in the plane perpendicular 
to that of the lenses should draw the saddle-bridge back against the 
nose. 

The action of appellants, who are extensive manufacturers of eye- 
glasses, in marketing saddle-bridge eyeglasses only in connection with 
spring-operated nose-pieces having long bearing-surfaces, might be 
considered as corroboration of appellees' expert's opinion that the com- 
bination of the Finch patent was for ail practical purposes inoperative. 
But we will not pursue that inquiry, because appellees do not use the 
invention as we hâve defined it. Appellees' eyeglasses hâve the elon- 
gated nose-pieces which afïord support independently of the bridge — a 
combination of saddle-bridge and nose-pieces beyond the letter and the 
spirit of Finch's patent. 

The decree is affirmed. 



MORGAN ENGINEERING CO. v. ALLIANCE MACH. OO. . 
(Circuit Court of Appeals, Sixth Circuit. November 2, 1909.) 
No. 1,917. 

1. Patents (§ 165*)— Oonstruction^Ad vanta ges Not Claimed. 

A patentée Is entitled to hâve his patent considered witli référence to 
an advantage over the prior art necessarily secured by the opération of the 
device as descrlbed, even though such advantage is not speciflcally claimed. 

[E)d. Note. — ror other cases, see Patents, Cent. Dig. § 241 ; Dec. Dig. § 
165.*] 

*For other cases eee Eame toptc & § numbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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2. Patents (§ 328*)— Validity and Infeinqement— Tbaveling Cbane. 

The Shem patent, No. 791,951, for Improvements In double trolley travel- 
ing crânes, was not anticipated, and discloses patentable invention in view 
of the marked superiority in safety and economy, In more extended use 
and constant opération of the patented structure over tbose of the prior 
art, althongh daims 1 and 2 are void as too broad. The remalnlng clalms 
aiso held Infringed. 

Appeal from the Circuit Court of the United States for the North- 
ern District of Ohio. 

Suit in equity by the Alliance Machine Company against the Morgan 
Engineering Company. Decree for complainant, and défendant ap- 
peals. Affirmed. 

This suit was brought by the Alliance Machine Company, assignée of one 
George W. Shem, to obtain relief against alleged infringement by the Morgan 
Engineering Company of patent No. 791,9S1, granted by the United States 
Mareh 17, 1905, to Shem for certain improvements in crânes. 

It is admitted by the answer that the letters patent were granted to Shem, 
but It is denied that he was the original inventer ; and, af ter the usual déniais, 
It Is alleged that the Improvements do not constitute patentable invention or 
discovery, and also that the material parts of the invention had prior to Its 
date been described and patented in divers printed publications and patents, 
and a number are specified in paragraph 8 of the answer, and in an amend- 
ment made thereto, among which are letters patent No. 528,621, granted by the 
United States to A. J. Shaw, November 7, 1904, for improvements In holsting 
machinery, and letters patent No. 78,579, granted In Germany to Bock and 
Henkel, In 1894 ; also In a certain design made by one Sawyer for the Shaw 
Mectrlc Company. Thereupon repllcation was flled. Proofs were taken, the 
cause was heard, and on November 25, 1908, decree was entered flnding for 
complainant, allowing recovery of gaina and profits, orderlng référence and 
accounting and granting writ of Injunctlon. From this decree the Morgan. 
Company appealed. 

The nature and object of the patent In suit are In part thus stated In the 
spécifications: "My Invention relates to that class of traveling crânes which 
carry both a main hoisting-trolley and an auxillary holsting-troUey. The ob- 
ject of my Invention is to so construct such a crâne as to permit ready acces- 
sibllity to the supplementary trolley, to reduce the straln upon the girdera 
which constitute the side members of the crane-bridge, to permit of the mount- 
ing at any desired point on the bridge, preferably at the longitudinal center 
of the same, of the motor which drives the bridge-traversing mechanism, to 
Increase the range of movement of both of the trolleys, and to permit of a 
more compact arrangement of the hoîsting mechanism on the main trolley 
than Is possible with the ordinary construction of crâne." 

The manner of obtalnlng the advantages mentioned Is thereupon shown by 
descriptive words and drawlngs. The first drawing displays a side élévation 
of the crâne made according to the Invention, and the second one an end view 
or cross-section of the crâne. Further description, with copies of drawlngs, 
wlU be f ound In the opinion. It Is stated In the spécifications that the inven- 
tion "Is shown as applied to a ladle-crane." It Is then stated that the ordl- 
aary construction of ladle-cranes was open to many objections: That the 
weight of the supplementary trolley and Its load caused excessive straln 
upon the girders supporting thé crane-brldge ; that so suspendlng and sup- 
porting the supplementary trolley required the hoistlng-chalns of the main 
trolley to be placed outside of the girders, also requlrlng a wlde séparation of 
the holstlng-drums, prevented locatlng the bridge-driving motor on any part 
of the bridge except at Its extrême end, also required a shaft almost as long 
as the crane-bridge for transmitting power from the motor to one end of the 
brldge-trucks, and so limited the range of movements of trolleys on the crane- 
bridge. 

*For otber caiea m» urne toplc £ { hvmbbb In bac. & Am. Dlgi. 1907 to date, & R«p'r Indflxw 
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The plan adopted for overconiing thèse objections in substance was to wlden 
the space between the bridge girders, place between them two parallel girders, 
operate the suppleœentary trolley on thèse Intermedlate girders, and suspend 
the holstlng-chains dependlng from the main trolley Inside Instead of outside 
of the main girders. It Is then stated that the plan proposed overcomes the 
objections to the usual construction thus: " • * * The parts are compactly 
disposed, the stralns are divided and distrlbuted, a central location of the 
bridge-driving motor upon the bridge is permitted with its accompanying ad- 
vantage of relatively short lengths of transmltting-shaft between the motor 
and the bridge-supporting trucks, and in which, furthermore, the range of 
travel of either trolley Is not restrlcted by the présence of sald motor or other 
appurtenances of the erane, a full trarel of the trolley from one end of the 
bridge to the other being permitted." 

The clalms are as foUows: 

"1. A crâne havlng a bridge with main hoistlng-trolley mounted upon the 
main girders of sald bridge, and a supplementary trolley mounted upon sup- 
plementary girders independeut of sald main girders, substantlally as speci- 
fied. 

"2. A crâne havlng a bridge with main hoistlng-trolley mounted upon the 
main girders of said bridge, and a supplementary trolley mounted upon sup- 
plementary girders independent of sald main girders, sald supplementary gird- 
ers being located between the main girders, substantlally as specifled. 

"3. A erane havlng a bridge with main and supplementary hoistlng-troUeys, 
the main hoistlng-trolley being mounted upon the main outer girders of the 
bridge, and the supplementary trolley being mounted upon àupplementary inte- 
rior girders, the hoistlng-chains from the malu trolley dependlng between the 
said main and supplementary girders, substantlally as specifled. 

"4. A crâne havlng a bridge with main and supplementary hoIsting-troUeys, 
the main holsting-troUey being mounted upon the main outer girders of the 
bridge, and the supplementary trolley being mounted upon supplementary In- 
terlor girders, the holsting-chains from the main trolley dependlng between the 
said main and supplementary girders, and the holstlng-chains from the supple- 
mentary trolley dependlng between the supplementary girders which carry said 
trolley, substantlally as specifled. 

"5. A crâne havlng a traveling bridge with outer main girders, supplemen- 
tary inner girders, main hoistlng-trolley mounted upon the main girders, and 
havlng its holstlng-chains dependlng between the main and supplementary 
girders, a supplementary hoistlng-trolley mounted upon sald supplementary 
girders, and a brldge-drivlng motor centrally mounted upon one of the outei- 
girders, substantlally as specifled." 

, H. A., Seytnour and F. P. Fish, for appellant. 
C. P. Byrnes, for appellee. 

Before LURTON, SFVERENS, and WARRINGTON, Circuit 
Judges. 

WARRINGTON, Circuit Judge (after stating the facts as above). 
In the view we take of this case, it is necessary first to consider whether 
the patent involves the quahty of invention. It is claimed that Shem's 
improvements over the prior art consisted in the relocation and rear- 
rangement of the parts of the well-known double trolley traveling 
crâne, without the resuit of any new function or mode of opération, 
and that this, does not amount to patentable invention. The relevance 
and force of this contention may be tested by a comparison of the 
advantages of a crâne made according to this invention, with the dis- 
advahtages of the type of crâne in use at the date of the patent. The 
comparison will be more accurate and helpful if it is applied, as pat- 
entée in his spécifications applied his invention, to ladle-cranes. 
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The description given of the prior state of the art in the spécifica- 
tions of the letters patent, as in substance pointée! eut in the state- 
ment, seems to us to be borne out by the évidence. The same is true 
of the advantages attained by the invention, as there stated. 

This is a combination patent. It has relation to hoisting and trans- 
porting mechanism as applied to ladle-cranes. As stated by learned 
counsel for appellant, this type of travehng crâne "is most properly 
used for the handHng of molten steel delivered from the furnaces of 
the steel plant into a ladle, and for carrying this ladle to a place where 
the contents of the ladle are dischargedi into ingot molds." Neces- 
sarily the inventer had to do with an old subject and an existing art. 
The movement and uses made of any substance as necessary and dan- 
gerous as is molten métal must always bave engaged the faculties of 
men in contriving new and improved safety devices for its control. 

An illustration of the old form of ladle-crane is, \ve think, fairly 
represented by the following sketch : 
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Fig. 1 represents the bridge of the crâne in side élévation, and Fig. 
2 represents it in cross-section. A, A, are the main girders attached 
to the end carriages, B, B, having wheeled trucks that run on tracks, 
C, C. The main trolley, D, is carried on tracks of the main girders, 
A, A, and is provided with hoisting drums, E, E, from which the hoist- 
ing chains are suspended on the outside of the main trolley, D, and 
outside of the main girders, A, A. Each hoisting-chain as shown on 
Fig. 2 is fastened on the lower end to a cross-bar, from the ends of 
which are suspended hooks for engaging the trunnions of the ladles. 
The auxiliary trolley, G, is opéra ted over runways attached to the 
inside lower edges of the two main girders, A, A. The auxiliary trol- 
ley is equipped with one hoisting-chain carrying a hook on its end, 
used for operating the ladleS; This is what is known as the overhang- 
ing ladle-crane. 

The following are copies of the drawings of the patent in suit: 
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Thèse are described in the spécifications thus: 

"Fig. 1 is a side élévation of a crâne constructed in accordauce wlth my in- 
vention, and Fig. 2 is an end view of the same on a larger scale. 

"Referriiig in the first instance to Fig. 1 of the dravi'ings, 1, 1, represent the 
main girders upon wliieh the bridge of tlie crâne is mounted and upon whlch 
it ean travel, sald bridge consisting of a pair of longitudinal side girders, 2, 
with sultable transverse connections at ttie ends, wlilch connections constitute 
end carriages, 3, each of the latter having a wheeled truck runnlng upon rails 
on the main glrder, l, and some of the wheels of thèse trueks belng rotated 
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by power derived from a motor, 4, wliich is moiinted on the bridge of the 
crâne, so as to effect the movement of the latter back and forth upon the sup- 
porting-glrder8, 1. 

"Mounted upon sultable rails upon the traverslng bridge of the crâne is a 
trolley, 5, provlded wlth holstlng mechanlsm of any appropriate character and 
with a motor and gearlng for operatlng sald holstlng mechanlsm, * * * 
the holstlng mechanism havmg two drums, 6, Whose depending chains supiwrt 
a bar, 7, provlded wlth depending ladle-supportlng hooks, 8. • * * 

"In carrying out my invention I provide the crane-bridge wlth supplemen- 
tary girders, 9, securéd at thelr ends to the carriages, 3, and located so far In- 
side of the main girders, 2, as to provide ample room between the two sets of 
girders for the opération of the holstlng-chalns from the main trolley. Upon 
thèse supplementary girders, 9, is mounted so as to traverse longitudlnally a 
supplemeûtary trolley, 10, whlch is pro^dded wlth appropriate holstlng mech- 
anlsm and wlth a motor, 11, for operatlng the same, the chains depending 
from the : holstlng mechanlsm of the supplementary trolley between the gird- 
ers, 9, as phown in Iflg. 2, In which thèse chains are illustrated as employed in 
connection with the ladle-tlpplng hoolî, 12." 

It will be observed that the auxiliary trolley rails of the invention in 
suit are not corihected with the inside lower edge of the main girders, 
as were the flanges in the prior art, and that the weight of the supple- 
mentary trolley with its load no longer exerts excessive side strain 
upon the girders, also, as succinctly stated by one of the witnesses : 
"second, the draft of the main hoisting tackle cornes inside instead of 
outside the base of the supports to the main trolley ; third, since the 
outside of the main girders is now free from the main hoisting ropes, 
the bridge-driving motor may be located outside and at the center 
instead of at one end of the bridge to eliminate the long shaft drive ; 
fourth, the auxiliary trolley becomes readily accessible for repairs, 
particularly the renewal of the supporting wheels, bearings and gears ; 
and, fifth, the range ôf travel of the trolley on the bridge is increased." 

We think thèse advantages are obvious, unless it be the one gained 
by the remoVal of the main hoisting tackle from the outside of the 
main trolley and main girders to points within the base of support of 
the main trolley and inside of the main girders. It is shown by the 
évidence that the weight of molten métal carried in a ladle is from 60 
to 125 tons, ànd that vi'hen the shock of this great weight is cast 
upon the lioisti;ng tackle over one end of a main trolley, through the 
breakage of the hoisting tackle depending on the outside of the other 
end of the main trolley of an overhanging crâne, there is a tendency 
to tilt and overturn the main trolley. It is shown without dispute 
that this actually happened in at least one instanse. It is true that 
it occurred under conditions somewhat peculiar; and, also, that the 
escape in such a case of molten métal might cause more in jury than 
would be caused by the overturning alone of the main trolley. But it is 
equally true that the accident caused such an influence upon expe- 
rienced users of overhanging crânes, as to create an unusual demand 
for a crâne with hoisting tackle depending within and not without the 
base of support of the main trolley. It is not claimed that a trolley 
colild be upset upon a crâne with the hoisting tackle so arranged. 
■ The claim made that this advantage cannot be considered for the 
reason that it is not enumerated among the advantages stated in the 
letters patent is, wé think, not well founded. In one of the objections 
stated in the spécifications to the overhanging trolley of the old meth- 
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od of mounting the supplementary trolley upon tracks fastened to the 
inner sides of the main bridge girders is that such raethod "nécessitâtes 
the location of the hoisting-chains of the main trolley outside of the 
girders, 2, thus requiring a wide séparation of the hoisting-drums, 6, 
and preventing the location of the bridge-driving motor, 4, upon any 
part of the bridge except at the extrême end of the same, so that a 
shaft almost as long as the crane-bridge itself must be employed for 
transmitting power from such motor to one of the bridge-trucks. This 
also serves to limit the range of movement of the trolleys on the crane- 
bridge." 

Moreover, as appears in the statement, it is expressly stated in 
claims 3, 4, and 5 of the letters patent that the hoisting-chains dépend 
between the main and supplementary girders, and this fact is also dis- 
played in Fig. 2 of the drawings. Even if the patentée at the time of 
making his application did not know of this advantage, or knowing 
failed distinctly to express it, he, in view of what he did state and 
show, is entitled to bave his invention considered with référence to it. 
Indeed, the crâne cannot be constructed and operated in accardance 
with the plain terms of his description without observing and securing 
this advantage. This alone is sufficient. Goshen Sweeper Co. v. Bis- 
sell Carpet Sweeper Co., 72 Fed. 67, 73. 75, 19 C. C. A. 13 ; Dowagiac 
Mfg. Co. V. Superior Drill Co., 115 Fed. 886, 895, 53 C. C. A.\36; 
Stilwell-Bierce & Smith-Vaile Co. v. Eufaula Cotton Oil Co., 117 Fed. 
410, 415, 54 C. C. A. 584. 

Thus we hâve only to assemble and consider the advantages of 
the patent in suit, in order to gain an appréciation of the departure 
made from the old art. The sum of thèse advantages not only marks 
the progress made, but suggests inquiry into their origin. Is their 
origin to be found in mental opération of the degree of invention, or 
only of the degree exercised in mechanical skill? The advantages 
of the invention seem to be traceable to the idea of so carrying the 
burdens to be borne by the machine as to avoid strains upon the parts 
least calculated to bear them; and they are traceable also to the fur- 
ther idea of so adjusting the new parts to the old parts as to attain 
greater safety and economy and also more extended use and constant 
opération. The inventor then devised the plan before described for 
carrying his ideas into exécution. This involved at once a novel ma- 
chine, that could not be rightly classed with the overhanging ladle- 
crane. It is difficult to understand why this conception is not pat- 
entable invention. 

While it may not always be helpful in determining whether S given 
act or resuit involves the exercise of constructive faculty rather than 
mechanical skill to resort either to the fact that the matter in dispute 
has been allowed to lie dormant for years in the face of needed solu- 
tion, or to the approval accorded to such solution by men of scientific 
knowledge and practical expérience immediately upon becoming aware 
of it, yet it is not always easy or advisable to repel the influence of 
such facts. The évidence reveals persistent and repeated attempts for 
as much as 10 years prior to the date of the patent in suit to overcome 
the difficulties solved by this patentée. Then, as soon as the patent 
in suit became known, crânes offered and made under it met with 
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the approval of quite a number of mechanical engineers and skilled 
mechanics, and with sales to experienced users of ladle-cranes. The 
appellee commenced business with efforts to manufacture and sell 
ladle-cranes of the overhung type, but failed. When, however, it 
began the offer and sale of crânes made under the patent in suit, the 
appellee, according to the évidence and in view of the large cost of 
the machines, met with remarkable success. 

The experts for appellant referred to divers earlier patents and de- 
signs for the purpose of showing anticipation, either wholly or partly, 
of the patent in suit. But, considering the entire évidence, we think 
thèse were fairly diflferentiated. No ladle-crane was ever devised and 
built which contained the combination of improvements hère dis- 
played, prior to the date of this patent. The nearest approach to any 
substantial portion of this form of crâne in the way of design, as 
distinguished f rom patent and construction, was in a blueprint de- 
vised by one Sawyer and sent with a proposai to build a crâne for the 
Illinois Steel Company; but the proposai was not accepted and no 
publication of either the proposai or the blueprint was ever made, and 
thé whole matter seems to hâve been forgotten if not abandoned by 
the parties themselves, until a représentative of appellant, in search 
of évidence for the trial of, this cause, discovered the papers. 

The claim of counsel for appellant is; not as under the authorities 
it could not be that this unused prior drawing is an anticipation within 
the meaning of the patent statute. The blueprint is offered in sup- 
port of the claim that the invention in suit lacks patentable quality; 
and this is upon the theory that the fact that Sawyer devised a plan 
having certain features corresponding with some portions of the pat- 
ent in suit indicates that the présent patent was obvions to the skilled 
mechahic. The facts disclosed in the décisions offered in support of 
the éfïect that should bé given to thé blueprint differ so widely in 
substance and légal effecf from the iniport of the facts disclosed 
hère as to render présent discussion of those cases unimportant. 

The- daim that the patent granted in Germany to Beck & Henkel 
for à méat hanger is an anticipation of the patent in suit does not seem 
to be based upon analogy either in purpose or function bètween the 
two devices, but rather upon similarity in définition that can be ap- 
plied to parts of both ; and also' upon the fact that it is asserted in 
each patent that it is not limited to the particular device therein de- 
scribed. i 

We may as well say now as later that we regard claims 1 and 2 of 
the jpatént in suit as too broad, both with respect to the prior art and 
the express objects and scope of the crâne described and illustrated. 
There can be no doubt that the rest of the patent, considered either as 
a whole or with référence to the remaining claims, contemplâtes a 
travelihg-crane and motors to drive the bridge mechanism. Thèse 
main objects and features of the patent in suit are not disclosed and 
are plainly notintended by the German p-atent. In view of the weight 
of thè évidence touching the marked différences in mechanism and 
combination of parts in the two inventions, and of the palpable différ- 
ence in purpose and use of the two machines, we are satisfied that 
nothing in either of theni would àfford material suggestion for the 
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other. See décision of this court in National Tube Co. v. Aiken, 163 
Fed. 254, 258, 91 C. C. A. 114; also Eames v. Andrews, 122 U. S. 40, 
55, 7 Sup. Ct. 1073, 30 h. Ed. 1064. 

As it seems to us, therefore, the patent in suit discloses novelty 
and merit sufficient to show patentable invention, and falls well with- 
in rules of décision of this court. Goshen Sweeper Co. v. Bissell 
Carpet Sweeper Co., 72 Fed. 67, 74, 19 C. C. A. 13 (cited above) ; 
Muller V. Lodge & Davis Machine Tool Ce, 77 Fed. 621, 629, 23 C. 
C. A. 357; Star Brass Works v. General Electric Co,, 111 Fed. 398, 
400, 49 C. C. A. 409 ; Dowagiac Mfg. Co. v. Superior Drill Co., 115 
Fed. 886, 895, 53 C. C. A. 36; A. R. Milner Seating Co. v. Yesbera, 
133 Fed. 916, 919, 67 C. C. A. 210; Rich v. Baldwin, Tuthill & Bolton, 
133 Fed. 920, 66 C. C. A. 464; National Tube Co. v. Aiken, 163 Fed. 
254, 91 C. C. A. 114. See, also, Ide v. Trorlicht, Duncker & Renard 
Carpet Co., 115 Fed. 137, 143, 53 C. C. A. 341; National HoUow 
B. B. Co. v. Interchangeable B. B. Co., 106 Fed. 693, 707, 45 C. C. A. 
544; Anderson v. Collîns,: 122 Fed. 451, 459, 58 C. C. A. 669; Loom 
Co. V. Higgins, 105 U. S. 580, 591, 26 L. Ed. 1177 ; The Barbed Wire 
Patent, 143 U. S. 275, 283, 12 Sup. Ct. 443, 36 L. Ed. 154 ; Cash Reg. 
Co. V. Cash Indicator Co., 156 U. S. 502, 515, 15 Sup. Ct. 434, 39.L. 
Ed. 511. See, also, discussion of Mr. Justice Day, applicable in prin- 
ciple, in Expanded Métal Co. v. Bradford, 214 U. S. 366, 381, 29 Sup. 
Ct. 652, 53 L. Ed. 1034. 

Upon the question of infringement, we think the évidence shows 
that appellant's crâne is a substantial embodiment of appeljèe's in- 
vention. It appears that prior to the date of the patent in controversy 
ail of appellant's crânes were of the overhanging type, and that, after 
that date, it constructed and sold ladle-cranes which are the subject 
of the alleged infringement. The claim of infringement is urged by 
appellee in several ways. One is that appellant bas eliminated from 
its later type of ladle-crane precisely those objectionable features of 
ladle-cranes of the old art, as those objections are stated in the spéci- 
fications of the patent in suit. Another is that appellant bas in sub- 
stance and effect adopted the plan of the inventor of the patent in suit 
for constructing and operating the alleged inf rihging machines, and 
80 bas taken to itself the advantages of appellee's invention. 

The appellant has changed the draft of the hoisting tackle of the 
main trolley tp points within instead of without the base of its support, 
ând so has escaped the' objectionable overturning feature. It does 
this by splitting the main girder of the old type and placing the two 
parts or their équivalents in parallel so as to furnish space for oper- 
ating the hoisting chains depending from the main trolley between 
thèse girders. It lengthens the main trolley and supports it by dou- 
bling its wheel bearings so as to carry its trucks on eight wheels instead 
of the old bearings of four wheels. It gains accessibility to the sup- 
plementary trolley and lessens rhaterially if it does not avoid latéral 
strain upon each interior main girder by placing two smaller girders 
between and parallel to the interior main girders af oresaid, and fasten- 
ing the smaller girders to the larger interior girders by braces or lace- 
work. Upon this interior trackway the supplementary trolley is op- 
erated; and the accessibility mentioned is obtained over the passage- 
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way fùrnîshéd along this lacework. Under this method of construc- 
tion, the main and auxiliary trolleys are operated Over the entire length 
of their respective tracks. Moreover, this method furnishes the 
means of plàcing the bridge motor centrally on the principal outside 
girder instead of at its ertd. ' 

Much is said in the évidence and briefs in support of the respective 
claims that appellant's plan does and does not amoiint to inf ringernent. 
Efforts are made through processes of most literal interprétation to 
differentiate appellant's design from the patent in suit. Ingenious as 
this mçthod is, we think it fails in ascertaining the intent of either the 
inventer or the alleged infringer. It sacrifices substance to form. 
Indeed, after careful considération of the évidence and comparison 
of the drawings and modèle, we are constrainéd to believe that the 
différences in design and opération of the infringing device are but 
coloràblê. It follows that the question urged under the doctrine of 
équivalents ca;nnot arise. 

Subjectto the qualification that claims 1 and 3 of the patent in suit 
are void, the decree must be affiriued, and it is so ordered. 

NOTE. On pétition of appellant to modify decree a.nd mandate of 
this court, its mandate was recalled, and rnodification allowéd, affirming 
decree below except as to claims 1 and 2 of the patent in suit, but with- 
out costs in this court, and disallowing complainant costs in the Circuit 
Court. Discl9.imer by the latter of said claims 1 and 2 was required to 
be filed in the Patent Office, and a certified copy thereof in the court 
below, before final decree enteredi No direction given as to further 
costs, if accounting had. 



: UNITED STATES V. MARTIX. 

(District Court, N.B. lovva, W. D. February 4, 1910.) 
No. 1,262. 

1. Criminai- iIjaw (I 89*) -^ Nature and Eléments of Crime — Oitknses 

Against United S.tates.,: , ,^ 

There are no commdn-law offenses against tlie United States, ktiù. the 
courts of the United Stateè' hâve only such jurifidictlon as Congr-»»? has 
conferred on them to try and punish sucb acts as it shall hâve preyloiisly 
declared to be crimes and fixed the penalty therefor. 

[Ed. Note. — For other cases, see Crlmiual Law, Cent. Dig. § 128; Dec. 
Dig. § 89.*] ; 

2. Chiminal Law (§ 59*)— Aidées and Abbttors in Misdemeanors— I^bosecu- 

TION AS PRINCIPALS. 

The rulè thât ail persons concerned in the commission of misdemeaiiors 

lî jçnilty are guilty as principale, and may be Indicted, tried and convicted 

as snch, Is applicable tostatutory misdeiueauors, whetUer the aiders and 

abettors are referred to jn the statute or not. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. § 74; Dec. 

, Dig. § 59.*] 

3. Carriers (§ 38*) — Interstate Commerce Law — Offenses — Use of Frkf, 
■ Pass. 

Under Interstate Commerce Act June 29. 1900, c. 3591, § 1, 34 Stat. 584, 
as amended by Act April 18, 1908, c. 148, 35 Stat. 60 (U. S. Comp. St. 

•For otier cases séé Saine itipic & S numeek In Dec. & Am. Digs. 1907 to date, & Rep?r Indexes 
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Supp. 1909, p. 1151), whlch makes it a mlsdemeanor for ariy ooiniiion car- 
rier subjeet to its provisions to issue any free ticket, free pass, or free 
transportatlon for passengers, except to persons tlierelii excepted, »n(l 
furtlier provicies that "any person ottier than tlie persons exeepte<l in tliis 
provision wlio uses any siich Interstate free ticket, free pass or free trans- 
portatiou shall be subjeet to a like penalty," one wïio, having in bis pos- 
session an Interstate free ticket or pass Issued by a railroad company, sells 
it to another, knowlng that he is not the person named therein, and Is not 
entitled to ride thereon, with Intent that he shall so use it, whlch he does 
by riding free on an Interstate journey, Is guilty of nsing the ticket in 
violation of the statute. 
[Ed. Note. — For other cases, see Carriers, Dec. Dig. § 38.*] 

On demurrer to indictment. Overruled. 

F. F. Faville, U. S. Atty. 
J. W. Hallam, for défendant. 

REED, District Judge. The indictment charges, in substance, that 
the défendant in November, 1908, within the jurisdiction of this court, 
did knowingly and unlawfully aid, assi,st and abet one F. T. Phillips 
to violate the act of Congress as amended, commonly known as the 
"Act to regulate commerce," for that on or about November 6, 1908, 
the said défendant then had in his possession a certain Interstate free 
ticket or pass which had been issued jointly by the Chicago & North- 
western Railway Company and the Chicago, St. Paul, Minneapolis & 
Oriiaha Railway Company to one C. R. Nelson, which pass authorized 
and provided for the free transportatlon of said Nelson from Sioux 
City, in the state of lowa, to Chicago, in the state of Illinois, and re- 
turn over the lines of said railway companies; that défendant on or 
about said date, so having possession of such free pass or free ticket, 
did unlawfully dispose of and deliver the same to said Phillips for the 
purpose and with the intent of enabling him, the said Phillips, to 
travel free thereon over the lines of said railway companies from Sioux 
City, in the state of lowa, to Chicago, in the state of Illinois, well know- 
ing that he, the said Phillips, was not the person named in said pass, 
was not entitled to travel thereon, and was not a person authorized 
or permitted by said act of Congress to use an Interstate free ticket 
or pass for the purpose of riding free upon either of said lines of rail- 
way from Sioux City, in the state of lowa, to Chicago, in the state of 
Illinois ; that said Phillips af ter so receiving the same from the de- 
fendant did on or about the 6th day of November, 1908, use said 
ticket and ride thereon free over the said Chicago, St. Paul, Minnean- 
olis & Omaha Railway within this district, as a part of an Interstate 
journey from Sioux City, in the state of lowa, to the city of Chicago, 
in the state of Illinois, contrary to and in violation of the said act of 
Congress. 

The demurrer challenges the sufïiciency of this indictment upon the 
ground that the act of Congress upon which it rests only forbids under 
the penalty prescribed (1) the issuance of an Interstate free ticket or 
free pass by. a railway company engaged in Interstate commerce to 
any person not authorized by the act to use such ticket ; and (2) the 
unlawful use of such free ticket or free pass by one not of the class 
to whom it may be rightly issued by the carrier, that the indictment 

•For other cases see same topic & % number in Dec. & Am. Digs. 1907 to date, & RepT Inaezea 
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charges only a sale by the défendant of the ticket described therein to 
Phillips, and therefore charges no violation of the act of Congress by 
the défendant. . 

The act of Congress under which the indictment is drawn, as 
amended by Act June 26, 1906, c. 3591, 34 Stat. 584, and chapter 143, 
Act April 13, 1908, 35 Stat. 60 (U. S. Comp. St. Supp. 1909, p. 1150), 
provides: 

"Section 1. • * * No common carrier subject to the provisions of thla 
Act shall, after January flrst, nineteen hundred and seven, dlreetly or In- 
dlrectly issue, or give any Interstate free ticket, free pass, or free transporta- 
tion for passengers, except to its employés and thelr familles (and to other 
persons, partlcularly specifylng them). * * * Any corumon carrier violating 
this provision shall be deemed gullty of a misdemeanor and for each offense, 
on conviction, shall pay to the United States a penalty of not less than one 
hundred dollars, nor more than two thousand dollars, and any person, other 
than the persons excepted in this provision, who uses any such free ticket, 
free pass, or free transportatlon shall be subject to a like penalty." 

It is a m'isconceptiori of the allégations of the indictment to say that 
it only charges the défendant with selling to F. T. Phillips an Interstate 
free ticket or free pass that had been issued by the railway companies 
to pne IN^elson. The charge is that the défendant, being in possession of 
a free ticket issued by the railway companies to Nelson, did unlawf ully 
aid, assist, and abet one F. T. Phillips, to use the same in violation of 
the act of Congress by unlawftjlly disposing of and delivering such 
ticket tb Phillips, well knowing that he, the said Phillips, was not the 
person to whom said ticket was issued, and was not a person to whom 
under the act of Congress the railway companies might lawfully issue 
the ticket, and that Phillips, after so receiving it f rom the défendant, 
did unlawfully use the same for the purpose of riding free in this 
district as a passenger upon a train of one of the companies issuing the 
ticket as a part of an interstate journey between the city of Sioux City, 
lowa, and the city of Chicago, in the state of lUinois, without lawful 
right to do so, and in violation of the act to regulate commerce. The 
indictment therefore plainly charges the défendant with using the 
ticket to aid, agsist, and abet Phillips to violate the act of Congress 
above set fortli. Does this charge a crime against the défendant? 
That there are no common-law offenses, so called, against the United 
States, and that the courts of the United States hâve only such juris- 
diction as Congress has conferred upon them to try and punish such 
acts as it shall hâve previously declared to be crimes against the United 
States and fixed the penalty for such violations, may be conceded. 
United States v. Hudson, 7 Cranch, 33, 3 L. Ed. 359 ; United States 
v. Hall, 98 U. S. 343-345, 35 h- Ed. 180 ; United States v. Eaton, 144 
U. S. 677-687, 13 Sup. Ct. 764, 36 E. Ed. 591. 

But the Congress has declared by the act to regulate commerce that 
the use by any person other than one excepted from its provisions of 
an interstate free ticket or free pass issued by a common carrier en- 
gaged in interstate commerce shall be guilty of a misdemeanor and 
sUffer the penalty prescribed therefor. It is true that it is only the 
carrier who issues or the person who uses the ticket in violation of the 
act that commits the offense, and the question arises : What constitutes 
an unlawful use, within the meaning of the act, of a free ticket law- 
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fully issued by the carrier? The contention of the défendant is that 
it is the use of the ticket only for the purpose of riding as a passenger 
in an interstate journey without payment of fare to the carrier, and 
that the person so using it alone commits the offense, and, inasmuch as 
the act does not forbid the aiding or abetting in such a use, that one 
knowingly and intentionally so aiding and abetting commits no ofifense. 
Undoubtedly the use of the ticket for the purpose of riding as a pas- 
senger without compensation to the carrier in an interstate journey 
upon the line of the carrier issuing it by one not authorized to so ride 
is necessary to complète the ofifense. But does such riding alone con- 
stitute the use of the ticket denounced by the act? If so, why was not 
the use expressly limited to that of riding as a passenger without pay- 
ment of fare to the carrier? Instead the language of the act is : "And 
any person * * * who uses any such free ticket shall be subject to 
a like penalty." But how use it? This language not only restricts the 
use of the ticket for the purpose of riding free as a passenger upon the 
line of the carrier in an interstate journey, but it is suflficiently broad 
to forbid its use by any person for the purpose of so riding, or for the 
purpose of aiding, assisting, or abetting another to so ride who under 
the act is not authorized to ride free, and the statute is obviously in- 
tended to so forbid. While pénal statutes are not to be enlarged by 
implication or extended to cases not fairly within their meaning, the 
rule is iîrnily settled that they must be gîvCn a sensible interprétation, 
and one not so narrow as to defeat the obvious intention of the lyCgis- 
lature. United States v. Lâcher, 134 U. S. 624-628, 629, 10 Sup. Ct. 
635, 33 L. Ed. 1080. At common law participants in the commission 
of the higher grades of felony were early classifîed as principals and 
accessories, the désignation being as follows: (1) Those who actually 
perpetrate the crime as principals ; (2) those présent at its commission 
and aiding or abetting therein, as accessories at the fact, or as princi- 
pals in the second degree ; (3) those not actually présent, and partici- 
pating in its perpétration, but who had previously advised, counseled, 
or encouragea the commission, as accessories before the fact ; and (4) 
those having no connection with its perpétration, but who thereafter, 
and, knowing of its commission, aid or abet the félon to escape punish- 
ment, as accessories after the fact ; and it was required that accessories 
before or after the fact, as the case might be, must be indicted and tried 
as such, and could only be convicted after the conviction of the prin- 
cipal. 4 Black. Com. 35 ; 1 Arch. Cr. Pr. & PL 55 (Pomeroy's Notes). 
But thèse rules were never applicable in cases of treason, misdemeanor, 
or in any of the crimes below the grade of felony; and ail persons 
concerned in the commission of such crimes, if guilty, were deemed 
guilty as principals, and might be indicted, tried, and convicted as 
such. 4 Black. Com. 36; 1 Arch. Cr. Pr. & PL 66; Whart. Cr. Law, 
§ 233 et seq. ; McClain's Cr. Law, § 210 ; United States v. Gooding, 
12 Wheat. 460-475, 6 L. Ed. 693 ; United States v. Mills, 7 Pet. 138, 
8 L. Ed. 636 ; Bliss v. United States, 44 C. C. A. 324, and note (105 
Fed. 508); Pearce v. Oklahoma, 55 C. C. A. 550 (118 Fed. 425); 
United States v. VanSchaick (C. C.) 134 Fed. 592-601, 602; United 
States V. Williams (D. C.) 159 Fed. 310. And this is true in statutory 
176 F.— 8 
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misdemeanors, whether the âiders and abettors are ref erred to in the 
statute or not. United States v. Bayer, 4 Dill. 407, F*ed. Cas. No. 
14,548; United States V. Snyder (C. C.) 14 Fed. 554. 

In United States v. Gooding, 12 Wheat. 460-475, 6 L. Ed. 693, 
abpve, it is said : 

"TBe flffch instruction turus upon a doctrine applicable to principal and ae- 
( essory in cases of felony, elther at the coninion law or by statute. ïlie prés- 
ent Is the case of a inisdemeanor, and the doctrine therefbre cannot be applied 
to It ; for In cases of niistteœeanor ail those who are concerned lu aidlng aud 
abetting, as weîl as In perpetrating the act, are priucipals. IJnder such cir- 
eum^tanees, there Is no room for the question of actual or constructive prés- 
ence or absence ; for, whether présent or absent, ail are prineipals. They may 
be indicted and punished accordiugly. Nor is the trial or conviction of an 
actor iiidispensable to furnlsh a right to try the person who alds or abets the 
act Bach in the eye of the law Is deemed guilty as a principal." 

It must be presumed that Congress, when it declared the offense 
described in its act aboyé quoted to be a misdemeanor, intended that 
ail whp shotild aid or abet in the commission of that offense might 
be chargèd and iried as prineipals, regardless of the rules of the com- 
mon law applicable in cases of felony. 

This indictment does not charge that the free ticket or pass was un- 
lawfully issued by the railway companies, nor how the défendant ob- 
tained possession thereof . Presumptively the ticket was rightly issued 
by thè railway companies, and f rom the argument at the bar the 
inference is that it was in some manner obtained by défendant as a 
ticket broker; but, however this mày be, whein it is.charged that the 
défendant having possession of such ticket and knowing that Phillips 
was not the person in whose favor it was issued, but was a person not 
authorized to use the same, and unlawf ully delivered it to him for the 
purpose of enabling him to use the same in violation of the act, and 
that Phillips did so use the same, the défendant is sùfficiently charged 
with the offense denounced by this act. 

The conclusion therefore is that thé demurrer should be overruled; 
and it is âccordingly so ordered. 
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(District Court, W. D. Peniisylvania. January 18, 1910.) 

No. 85. 

1. Raii,roads (§ 2."p4*)— SAFf:TY Appliance Act— Constbuotion— Usf: of Poiv- 

ÈR BBAKES. 

The provision of tlie Safety Appliance Act of March 2, 1893. c. 196, § 1, 
27 Stat 531 (Tî. S. Comp. St. 1!)01,- p. 3174), requirlng ail rallroad trains 
used lu Interstate traflic to bave a sufficieut nnmber of Cars eqnipped with 
power or train braises so tbat the engineer eau control their speed without 
requiring brakcmen to use the haud brake for that purpose. as a'nienrted 
by Act March 2, 1003, c. 976, S 2, 32 Stat. 943 (U. S. Corap. St. Su]>ii. 1O09, 
p. 1144), flxing .50 per cent, of the cars in each train as the mlnlnun.'i uum- 
ber which must be so eqnipped, whicli uumber was increased to 7û per 
' cent, by order of the Interstate Commerce Commission, camiot be con- 
strned to i)rohibit the use of hand brakes, and évidence that under a gen- 

*Kor otber cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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eral order of a railroad company brakemen were required to set haud 
brakes on trains wliile going down a certain grade as a précaution against 
accidents is not suffieient to establish a violation of tlie statute, there be- 
ing no daim or évidence that tUe re(iuired percentage of cars were not 
equipped with power bralces. 

[Ed. Note. — For otber cases, see Railroads, Dec. Dig. | 2")4.*] 

2. Eailroads (§ 229*)— Safety Appliance Act— Constructiom-Use of Power 
Bbakes. 

The Safety Appliance Act of Marcli 2, 1903, c. 976, | 2, 32 Stat. 943 (U. 
S. Comp. St. Supp. 1909, p. 1144), providing that at least 50 per cent, of 
the cars in every train shall bave tlieir braltes used and operated by tlie 
engineer, and that "ail power braked cars in such train whlch are as- 
sociated together with said flfty per eeutum shall hâve their brakes so 
used and operated," is not violated where the required percentage of cars 
in a train are equipped with power brakes whieh ave used because the 
train also contains otber cars so equipped, but the brakes of whlch are out 
of repair and cannot be operated, and are therefore eut out. 

[Ed. Note. — For other cases, see Railroads, Dec. Dig. § 229.*] 

Action by the United States against the Baltimore & Ohio Railroad 
Company.. On motion to take off nonsuit. Motion denied. 

John H. Jordan, for the United States. 
McCleave & Wendt, for Baltimore & O. R. Co. 

ORR, District Judge. This is an action to recover penalties for vio- 
lations of the provisions of what is commonly called the "Safety Ap- 
pliance Act." Act March 3, 1893, c. 196, 27 Stat. 531 (U. S. Comp. 
St. 1901, p. 3174). The plaintiff's statement sets forth 37 causes of 
action, and demands $2,300 aggregate penalties. At the trial the 
plaintifï eîected to proceed on 22 causes only. Thèse causes of action 
are the second, third, fifth, seventh, eighth, tenth, eleventh, thirteenth, 
fifteenth, seventeènth, nineteenth, twentieth, twenty-second, twenty- 
fourth, twenty-fifth, twenty-seventh, twenty-ninth, thirty-first, thirty- 
second, thirty-third, thirty-fif th, and thirty-sixth. Of thèse SI are 
alike and 1 only, being the second cause of action, is in a class by 
itself. The 21 alleged violations of the first section of the act, which 
provides that it shall be unlawf ul to run any train in interstate traffic 
"that has not a suffieient number of cars in it so equipped with power 
or train brakes that the engineer on the locomotive drawing such 
train can contre! its speed without requiring brakemen to use the com- 
mon hand brake for that purpose." The second cause allèges a viola- 
tion of the second section of the act amending said act, passed March 
2, 1903 (Act March 2, 1903, c. 976, 33 Stat. 943 [U. S. Comp. St. 
Supp. 1909, p. 1144]), and the order of the Interstate Commerce Com- 
mission relating thereto, which provide that "when any train is oper- 
ated with power or train brakes, not less than 75fo of the cars in such 
train shall hâve their brakes used and operated by the engineer of the 
locomotive drawing such train, and ail power braked cars in such 
train, which are associated together with said 75% shall hâve their 
brakes so used and operated." After plaintifï had closed its testimony 
the défendant moved the court for judgment of nonsuit for the reason 
that there was not évidence suffieient to show a violation of the pro- 

•For otber casée see eame topic & i numbbr in Dec, & Am. Dlge. 1907 to date, & Rep'r Indexes 
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visions of the statute by the company.. The court sustained the mo- 
tion. And now upon the motion to take ofï the nonsuit, it must be de- 
termined whether the trial jhdge erred. This necessarily involves con- 
struction of the acts of Congress as well as considération of the alléga- 
tions and proofs. The purpose of the act as stated in its title is "to 
promote the safety of employées and travelers upon railroads," etc. 
The mischiefs it was intended to reinedy are well known and need not 
be dwelt upon. It has received, as it should, such libéral construction 
as to best promote the ends desired. This court is now asked to rule 
that it f orbids the use of a hand brake on trains except in "emergencies 
arising from unforeseen or, whoUy exceptional causes." It is urged 
that the habituai use of hand brakes on Sand Patch grade in accord- 
ance with written orders which were offered in évidence is évidence 
that the trains hâve not a sufficient number of cars so equipped with 
power or train brakes that the engineers can control the speed, and 
that the use of hand brakes on such grade is a violation of the act. 
This contention disregards the purpose of the railroad as disclosed by 
the orders which is nôt to control the spéed, but to insure the safe 
niovementof the trains. 

The act of 1893 by its terms was not to take effect until January 
1, 1898. By section 7 of that act the Interstate Commerce Commission 
was authorized to extend the period within which railroads should 
comply with the act. This was due doubtless to the inabilityof ail 
the railroads immediàtely to equip ail thejr rolling stock in the manner 
prescribed. The act of 1893 was amended by the act of 1903. By 
the latter the number of cars in any train to hâve their brakes used 
and operated by the engineer is fixed at a minimum of 50 per cent. 
In this respect section 1 of the act of 1893 was amended. In that 
act the minimum was expressed by "sufHcient," a word than which no 
clearer could be chosen from our language to indicate a minimum 
quantity, and yet a word indicating varions requirements to varions 
men operating railroads under various conditions. It is therefore ap- 
parent that one of the purposes of the amendment was to render cer- 
tain that which was uncertain. If, however, this were not so, yet the 
pdwer given to the Commission to extend the time -for. compliance with 
the original act was not taken away by the later act, but rather affirmed 
therein by the provision that the Commission coulfl from time to time 
increase the minimum of 50 perj cent. In the exercise of that power 
the minimum was increased and: is now. 75 per cent, It seems, there- 
fore,' that if a train now has 75 per cent.; of its cars used and operated 
hîy:the engineer, and if there js no otber infraction, of the law, a jury 
should not be permitted rto find that the train has not a "sufficient" 
number of cars equipped as: requiredi ; Btit whether the train, is im- 
properly equipped is a question of f act,,: and must be proven by;,the 
party who asserts the affirmative. This action is a civil action, air 
though for penalties, and there is no greater burden of proof imposed 
upon the United States than upon the plaintiff in any other civil action. 
In none of the 31 causes of action was any évidence pfifered that- the 
train was not equipped as provided by law, as the court understaiids 
it. As to the great majority, the witnesses, on the part of the plaintifï 
testified to facts showing proper equipment. As to the few, the evi- 
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dence (given with respect to ail) that hand brakes were operated on the 
long Sand Patch grade, was the only paroi évidence offered. 

Plaintiff contends that évidence of the use of hand brakes is ail 
that need be shown to justify the submission to the jury of the ques- 
tion whether the train was properly equipped. It was not shown that 
the hand brakes were usecl to control the speed of the train. The 
burden viras upon the plaintiff to show this. Plaintiff 's évidence tended 
to show the contrary. That the act of 1893 and its amendments did 
not prohibit the use of hand brakes is cléar. There is no such prohibi- 
tion in them. The first section of the act of 1893 intends that the 
engineer should control the speed of the train without requiring brake- 
men to use the common hand brake for that purpose. The power to 
the Interstate Commerce Commission to extend the time for compli- 
ance with the act and to enlarge the minimum requirement, and the in- 
definite extension as indicated by fixing the minimum at 75 per cent., 
ail support the same view. 

Plaintiff offered in évidence two orders issued by the défendant to 
its locomotive engineers and trainmen and which were in effect upon 
the defendant's railroad at the time at which the alleged violations of 
the act occurred. The material portions of thèse orders are as f ollows : 

"Trains must hâve the air brakes operatlve on not less thao 75% of the cars 
In the train, which must be tested as f ollows: 

" 'As soon as the locomotive is coupled to the train and the pressure is 
equalized throughout the train, the engineer upon request of a trainman or in- 
spector, will make a fuU service application (251b. réduction of pressure) of the 
brakes, and hold them on until the trainmen or irispectors hâve examined the 
brakes on tlie tender and on eaeh car.' 

"This must be done at the points desighated In order to know, before start- 
ing, that brakes are in good condition. 

"Trains on descending grades must be controlled by use of the air brakes, 
supplemented by the application of such hand brakes as may be necessary to 
insure the sâfe movement of the train. 

"The conductor must be In hls proper place out on the train, and will be 
held responsible for properly Instructing the trainmen, and know that they 
are located at thelr appropriate stations on the train, and that the handles of 
the pressure retaining valves on each car In. the train are turned to the posi- 
tion for service as may be required. 

"The conductor must also assist In holding the train, by the application of 
hand brakes, when necessary. 

"Sufflcient hand brakes must he applled at the top of grade and so manipu- 
lated on the descending grades that in controlling the speed of the train by the 
air brake, the f uU application will not be necessary, fhus leaving some re- 
serve power withln control of the engineer. 

"Thèse Instructions are Issued to prevent excessive heating of car wheels, 
thus reduclng the liability for accident from such a cause. 

"On freight trains descending the eastern slope of the mountaln, trainmen 
must not leave the hand brakes àpplled to any car for the entire distance from 
Saud Patch to Hyndman. 

"When leaving Sand Patch, qommeneing with the head end of the train, a 
sufflcient number of hand brakes must be applled on alternate cars to properly 
supplément the air brakes (sée Circular of February lOth, 1908, to locomotive 
engineers and trainmen), and the number of hand brakes so sèt must be left 
applled until the train reaches Glencoe. 

"At Glencoe, the hand brakes on alternate cars will be applled and released, 
successively, until ail hand brakes api>lied at Sand Patch hâve been released 
and a like number hâve been set. 

"On arrivai at Hyndman, ail hand brakes must be relea;sed. 
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"Tràinmen must at ail times inake close observation for indications of ex- 
trême heating of wheels due to elther hand or air bralies and must change 
the hand brakes or pressure retaining valves at any points between Sand 
Patch and Hyndman if necessary to prevent excessive heating of wheels." 

Thèse orders having become part of plaintiff's case, évidence of the 
use of hand brakes, in the absence of évidence that the trains were 
not properly eqinpped, was évidence only that the orders were being 
obeyed, that the tràinmen were insuring the safe movement of the 
train, and that they were anticipating "emergencies which might arise 
from unforeseen and wholly exceptional cases." 

The plaintiflf called witnesses McManamy and Ensign as experts to 
show that such orders were not necessary or reasonable, but their tes- 
tiniony is not entitled to weight for the reason that the former "had 
no expérience on Sand Patch grade," and did not know anything about 
the average tonnage per brake on defendant's railroad, and the latter 
did not know the practice in the opération of air brakes on Eastern 
mountain grades. 

The question raised by the plaintifï in the 21 causes bas not been 
decided in any jurisdiction. It is urged, however, that the air brake 
provision is so similar to the coupler provision of the act (in the second 
section) that décisions çonstruing the latter should apply to the former. 
The coupler provision of the act makes it unlawful to use any car in 
interstate trafific "not equipped with couplers coupling automatically 
by impact, and which can be uncoupled without the necessity of men 
going between the cars." Clearly it prohibits the Use of certain 
couplers. As stated in Johnson v. Southern Pacific Company, 196 U. 
S. 19, 25 Sup. Gt. 158, 49 L. Ed. 363, the test of compliance is whether 
men must go between the cars to couple or uncouple them. The act 
does not prohibit men frorn going between the cars. It is a well- 
known fact, and admitted by plaintiff at the trial, that men are required 
to go between the cars for the purpose of Connecting the air line of 
the power brake System in use as required by the act. Proof of the 
mère fact that men wpuld go between the cars wpuld not be proof 
that the couplings were not such as were required. J^ust as in the case 
at bar, proof of the mère fact that hand brakes were used on the Sand 
Patch grade would not be évidence that the trains were not properly 
equipped with the requîsite liumber of power brake cars.' There ap- 
pears to hâve been no error in regard to the 21 causes of action. 

With respect to the second cause of • action, however, as lias been 
said, a différent question is presented. It is averred in plaintiflf's state- 
ment of claim that, while the train had 75 pef cent, of its cars used 
and operated by the engineer, there were associated together in said 
train with said 75 per cent, four additional train brake cars which 
did not hâve their brakes operated by the engineer. This charges a 
breach of the provisions of section 2,of the act of March 2, 1903, above 
quoted. It was admitted at the trial that said four cars were de- 
fective and out of repair. It did not appear how long their brakes had. 
been unused. The testimony showed that they had their air "eut out" 
—that is, eut ofiF in the pipes extending from the ma.in air line of the 
train to. the brakes. The air was not interfered with in passing 
through said cars to other cars. It seems plain that with brakes eut 
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out for defects they ceased to be power braked cars and became part 
of the allowed percentage of hand braked cars. The act nowhere im- 
poses a penalty for using an air braked car with a eut out brake, as 
it does for using one with a defective coupler, or one without grab 
irons or handholds. Again, the act does not say ail power braked cars 
in a train shall hâve their brakes used and operated. There is a quali- 
fication which rnust mean that only such power braked cars "which are 
associated together with said" 75 per cent, shall hâve their brakes 
used. That clearly contemplated that there might be some power 
braked cars not associated with the 75 per cent., which need not hâve 
their air brakes used and operated. Ail the cars in the train, except 
the four cut-out cars, and the caboose, not complained of, were as- 
sociated together in the air brake opérations by the engineer of the 
locomotive. When the Interstate Commerce Commission shall, in the 
exercise of its powers, fix a minimum percentage of cars in any train 
required to be operated with power or train brakes, which must hâve 
their brakes used and operated as required by the act, at a minimum 
much greater than that which now is the standard, there may be some 
right to recover upon a cause of action in which the allégations and 
proofs are similar to those in the case at bar. 

Inasmuch, therefore, as the plaintiflf did not ofifer évidence sufficient 
to sustain a verdict upon any one of the several causes of action, the 
motion to take ofï the nonsuit must be refused. 



ALLEN-WEST COMMISSION CO. v. BRASHEAR et al. 

(Circuit Court, E. D. Arkansas, E. D. Eebruary 28, 1910.) 

No. 1,677. 

(Syllabus hy the Court.) 

1. Courts (§ 317*) — Fédéral Courts — Jubisdiction—Diversity of Citizen- 

SHIP. 

For the purpose of determlninfr the jurisdiction of a national court 
when it is invoked upon the ground of a dlversity of eltizenshlp, it is the 
duty of the court to look beyond the pleadlngs and arrange the parties ae- 
cording to their real interests in the dispute, and not according to the 
arbitrary arrangement of the pleader, and if, after such rearrangement, it 
clearly appears that some of the plalntiffs and défendants are eitizeiis of 
the same state, it Is the duty of the court to dismiss the couse for want of 
jurisdiction. 

[Ed. Note. — For other cases, see Courts, Dec. Dig. § 317.* 
Diverse citizenship as a ground of fédéral jurisdiction, see note to Shipp 
V. Williams, 10 C. C. A. 249 ; Mason v. DuUagham, 27 C. C. A. 298.] 

2. Courts (§ 310*)— Fedeeal Courts— Jurisdiction— Diversity of Citizkn- 

SIIIP. 

Trustées of a mortgage, who are invested with the power of sale upon 
breach of the conditions, are not raerely formai parties, but are indispen- 
sable parties, the légal title being in them, and their interests being antag- 
onistic to those of the mortgagors must be treated as phiintiffs lu an ac- 
tion of foreclosure, even if for a refusai to act they are properly made 
défendants in an action by the heneflciary. 

[Ed. Note. — For other cases, see Courts, Dec. Dig. § 310.*] 

•For other cases see same topic & § numbeb in Dec. & Am. Dlgs, 1907 to date, & Rep'r Indexer 
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3. Courts (§ 310*)— Fedebal Courts— Jubisoiction—Diversity of Citizen- 

SHIP. 

While the beneflelarles iii sucli a mortgage are proi)er parties, they are 
not indispensable parties, and, if tlie necëssary di%'ersity of citizenshlp ex- 
ists between the trustées and mortgagors, a national court bas jurisdic- 
tion of an action to foreclose the mortgage, although the benefleiary and 
the mortgagors are citizens of the same state, provided he is not luade a 
party to the action. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 8-57; Dec. Dig. § 
310.*] 

Bill by the Allen-West Commission Company against W. M. Brash- 
eai- and others. On demurrer to the jurisdiction. Bill dismissed for 
want of jurisdiction. 

ïhis is a Mil brought to foreclose a deed of trust in tlie nature of a mort- 
gage executed tO the défendants F. H. Phillips and R. "W. Irvin, as trustées, 
by two of ithe codefendants for the purpose of securing the payment of cer- 
tain indebtedness due to :a number of credltors of the mortgagors, oue of 
whom is the commission eompany, wlilch is the sole comi^lainant in this ac- 
tion. The bill allèges that complalnant is a corporation eréated by and exist- 
ing under the làws of the state of Missouri, and that ail of the défendants are 
citizens of the'staté of Arkansas. It charges that ail the debts secured by the 
deed of trust, exc-ept that due the complainant, hâve been paid ott', and that 
there is now due it a balance of severaV thousand dollars. The mortgagors 
and trustées under the nlortgaêe and subséquent mortgagees, ail of whom are 
alleged to be citizens of the State of Arlsansas, are made parties défendants. 
The deed of trust, which is made a part of the bill, authorizes the trustées to 
sell the mortgaged premlses upon default In the payment of the debts, and 
there Is no allégation in the bill showing a refusai or disqualification to act on 
the part of the trustées. The défendants demurred to the jurisdiction of the 
court upon the ground that the interest of the trustées makes them Indispen- 
sable parties plaintlffs, and; that, although the pleader bas made them parties 
défendants, It is the duty of the court to rearrange the parties and treat the 
trustées as complainants, and, if that Is done, the diversity of citizenshlp nec- 
ëssary to give a national court jurisdiction does not exist, as the trustées and 
the mortgagors, as well as the junior mortgagees are ail alleged in the bill to 
be citizens of the state of Arkansas. 

Moore, Smith & Môore, for complainant. 
Davis & face and U. L,. Meade, for défendants. 

TRIEBER, District Judge (after stating the facts as above). As 
the parties are arranged in the bill of complaint, the diversity of citi- 
zenship necëssary to confer jurisdiction on this court exists ; the com- 
plainant beirig a corporation created by and existing under the laws of 
the state of Missouri, and ail the défendants citizens of the state of 
Arkansas. But it is now v^^ell settled by an unbroken line of décisions 
that, for the purpose of determining the jurisdiction of a national 
court when it is invoked upon the ground of diversity of citizenshlp, 
it is the duty of the court to look beyond the pleadings and arrange the 
parties according to their real interest in the dispute, and not accord- 
ing to the arbitrary arrangement of the pleader ; and if, after such re- 
arrangement, it clearly appears that some of the plaintiffs and défend- 
ants are citizens of the same state it is the duty of the court to dismiss 
the cause for want of jurisdiction. Removal Cases, 100 U. S. 457, 
25 h. Ed. 593; Pacific R. R. Co. v. Ketchum, 101 U. S. 289, 25 L. 

•For other cases see sâme topic & § number in Dec. & Am. Diga. 1907 to date, & Hep'r Indexes 
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Ed. 932; Hawes v. Oakland, 104 U. S. 450, 26 L. Ed. 827; Détroit 
V. Dean, 106 U. S. 537, 1 Sup. Ct. 560, 27 L. Ed. 300 ; Doctor v. Har- 
rington, 196 U. S. 579, 25 Sup. Ct. 357, 49 L. Ed. 606 ; Dawson v. 
Columbia Trust Co., 197 U. S. 178, 25 Sup. Ct. 430, 49 L. Ed. 713 ; 
Joseph Dry Goods Co. v. Hecht. 120 Fed. 760, 57 C. C. A. 64; Mann 
V. Gaddie, 158 Fed. 42, 88 C. C. A. 1; Gage v. Riverside Trust Co. 
(C. C.) 156 Fed. 1002. 
In the Ketchum Case the court said : 

"For the purpose of jurlsdiction, the court had power to ascertaln the real 
matter in dispute, and arrange the parties on one side or the other of that 
dispute. If in such arrangement it appeared that those on one side were ail 
fitizens of différent states from those on the other, jurisdiction might be en- 
tertained, and the cause proceeded with." 

Of course, the converse of that proposition, that, if upon such re- 
arrangement there is no diversity of citizenship between ail the plain- 
tifïs and ail the défendants, the jurisdiction fails, is manifestly the 
law. Upon an éxamination of the bill and the trust deed sought to be 
foreclosed. which is made a part thereof, it appears that, while the 
complainant, the cestui que trust of the mortgage, is a corporation 
created under the laws of the state of Missouri, both the trustées, ail 
the mortgagors, and the subséquent mortgagees are citizens of the 
state of Arkansas. 

The contention that the trustées are merely nominal parties and 
could be dismissed entirely cannot be sustained, for it has been uni- 
formly held by the national courts that trustées in a mortgage deed 
are not only indispensable parties, but the only necessary parties plain- 
tifïs in a foreclosure proceeding, and for this reason it is their citizen- 
ship which Controls, and not that of the beneficiaries, and the latter 
need not be made parties at ail, although the pleader may make them 
parties as they are proper parties. Knapp v. Railroad Company, 20 
Wall. 117, 22 L. Ed. 328 ; Gardner v. Brown, 21 Wall. 36, 22 L. Ed. 
527 ; New Orléans v. Gaines, 138 U. S. 595, 606, 11 Sup. Ct. 428, 
34 h. Ed. 1102 ; Dodge v. Tulleys, 144 U. S. 451, 12 Sup. Ct. 728, 
36 L. Ed. 501 ; Mexican, etc., R. R. Co. v. Eckman, 187 U. S. 429, 
23 Sup. Ct. 211, 47 h. Ed. 245 ; Morris v. Lindauer, 54 Fed. 23, 4 
C. C. A. 162 ; Rust v. Brittle Silver Co., 58 Fed. 611, 7 C. C. A. 389 ; 
Griswold v. Batcheller (C. C.) 75 Fed. 470. 

Nor is this rule confined to trust deeds in which there are a large 
number of bonds sought to be secured which are held by numerous 
parties, many of them unknown. In Dodge v. Tulleys the indebted- 
ness sought to be secured was held by one person only, and it was 
held that the beneficiary was not a necessary party, and for this rea- 
son the fact that he was a citizen of the same state as the mortgagor 
did not defeat the jurisdiction of a national court if there was a di- 
versity of citizenship between the trustée of the mortgage and the 
mortgagor. 

In Rust V. Brittle Silver Co. it was also urged, as has been in this 
case, that the trustée is only a nominal party, and for that reason his 
citizenship immaterial, but Judge Caldwell, speaking for the court in 
response to this contention, said : 
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"Thls position Is uot tenable. The deed of trust Invests Frost (the trustée) 
with the légal tltle to the premlseiî, and Imposes on him the duty of selllng the 
property, and applylng the proceeds to the paymeut of certain debts of the 
grantor. • • * ijo a bill seeking such relief the trustée is not merely a 
nominal, but an indispensable, party." 

What are the interests of a trustée in such a conveyance? Clearly 
antagonistic to those of the mortgagors who were the grantors and he 
the grantee. He holds the légal title for the benefit of the bene- 
ficiary, and the pleader cannot by making him a codefendant of the 
mortgagors, instead of a co-complainant, invoke the jurisdiction of a 
national court if he is a citizen of the same state as the mortgagors. 
That cannot be donc arbitrarily, nor even by reason of a refusai on the 
part of the trustées to act. It is true in the latter event the trustées 
may ,be made parties défendants, but for jurisdictional purposes they 
will be treated as complainants. Coal Company v. Blatchford, 11 
Wall. 17â, 20 L. Ed. 179 ; Pacific Railroad Co. v. Ketchum, supra ; 
Thayer V. Life Association, 112 U. S. 717, 5 Sup. Ct. 355, 28 L. Ed. 
864; Peper v. Fordyce, 119 U. S. 469, 7 Sup. Ct. 287, 30 L. Ed. 435; 
Barth v. Coler, 60 Fed. 466, 9 C. C. A. 81 ; Shipp v. Williams, 62 Fed. 
4, 10 C. C. A. 247 ; First National Bank v. Radford Trust Co., 80 Fed. 
569, 26 C. C. A. 1 ; Turner v. Building & Loan Ass'n, 101 Fed. 308, 41 
C. C. A. 379; Board of Trustées v. Blair (C. C.) 70 Fed. 414. 

In Shipp V. Williams the trustées were, as in this case, made parties 
défendants; the beneficiary being the sole complainant, the bill al- 
leging that "the trustées had refused and declined to further exercise 
their duties as trustées' in the said deed of trust and announced their 
détermination to décline the iise of their names and services in the 
matter of foreclosing said deeds of trust," vvhile in the case at bar no 
reason whatever is alleged why the trustées cannot act in thèse fore- 
closure proceedings. Judge, now Mr. Justice Lurton, who delivered 
the opinion of the court in that case, held that, while, it was proper 
under the circurnstances to make the trustées parties défendants, the 
court for jurisdictional purposes must arrangé them according to their 
interests, and when so arranged, the trustées being citizens of the same 
state as the: mortgagors, the court Xvas Without jurisdiction. It was 
further hëld,in„that case that: 

"The dùty' of the court to arrange the parties according to their Interests 
applles as well In cases of original jurisdletioh as It does under the removal 
section of the act" ■ 

Whether thèse principles would apply iii a cfse in which the trustées 
ciaim some interest adverse to the beneficiary or when the beneficiary 
seeks an accounting frôm.. the trustées for their misconduet it is un- 
neces^i'yto, détermine in this caisse,, as.iio such allégations are made 
in thé t>ill.,, , ; i, . , 

Arrariging the parties in açcordatiee with thèse ;rules, we must treat 
the âefendânts Phillips and Irvin, the trustées in the trust deed sought 
to be f orçclosed, as coplaintiiïs of the commission conipany, the bene- 
ficiary, and, as the bill allèges that; thèse trustées and the other défend; 
ants are ail citizens ;of the state of Arkansas, this court is without ju- 
risdiction, and the bill must therefore be dismissed for want of juris- 
diction. 
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TIIB NANUET. 
(District Court, S. D. New York. January 25, 1910.) 

(Syllalms iy the Judge.) 

Collision (§ 45*)— Signal and Tow. 

Collision betweeii the tug Nanuet and a carfloat in tow alongside and the 
schooner Honora Butler in the East River near Corlear's Hook. The 
schooner was duly lighted and salling up the river. The tug was bound 
down with two carfloats on her starboard side. HeUl, that the schooner 
kept her course and the" collision was due to the tug's fault in not seeing 
the lights of the schooner and In failing to avoid her. 

[Ed. Note. — For other cases, see Collision, Cent. Dig. § 51; Dec. Dig. § 
45.*] 

In Admiralty. Action by Thyge J. Mikkelson against the steam- 
tug Nanuet. Decree for libellant. 

William C. Foster and Howard S. Harrington, for libellant. 
Wilcox & Green, for claimant. 

ADAMS, District Judge. On the night of April 13, 1909, abotit 
1 :30 a. m., the schooner Honora Butler, about 76 feet long, laden 
with a cargo of manure, and bound for Natibuc, Connecticut, col- 
lided with the tug Nanuet and a carfloat in tow on the starboard side 
of the tug. They were proceeding down the river. The collision oc- 
curred about ofï Corlear's Hook. The weather was clear, the tide 
strfjng flood. The schooner was sunk causing a loss, said to hâve 
been $3,000 and upwards. 

The libel allèges that the schooner set sail f rom Gowanus Bay about 
11 :30 p. m. on the 12th, properly manned, her master being at the 
wheel and a good lookout forward; that she carried the régulation 
lights properly set and burning brightly; that ail went well until the 
schooner reached a position in the river about half way between the 
Brooklyn and Williamsburg Bridges, when those in charge saw the 
green light of a tug boat, which later proved to be the Nanuet, with 
a carfloat on her starboard side, a little below the Williamsburg Bridge ; 
that at this time the schooner was about in the middle of the river and 
was heading on a course which would bave carried her past Cor- 
lear's Hook about one-third of the way from the New York shore; 
that after sighting the green light the schooner held her course; that 
shortly thereafter and while the schooner and tug were still between 
a quarter and a half a mile apart, the tug blew two whistles to the 
schooner, which thereafter continued to hold her course; that the 
tug continued to display its green light for some time but when the 
vessels were only a short distance apart and each was showing her 
green light to the other, the tug suddenly ported her helm and swung 
across the bow of the schooner; that this manœuvre was made too 
late for the tug and tow to cross the schooner's bow in safety with 
the resuit that the tug and carfloat both carne in collision with the 
schooner, catching her bow between the two, and inflicting such seri- 
ons injuries that she sank in a few minutes; that the collision occurred 

•For other casée Bee 8ame topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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about one-thirdi of the way over from the New York sîde. It is fur- 
ther alleged that the tug- was in fault in that : (1) she maintained no 
sufficient lookout, (3) she did not pass the schooner starboard to 
starboard, (3) being the burdened vessel, she did not give the schooner 
a wider berth, (4) after blowing two whistles, she ported her helm 
and tried to cross the bow of the schooner and (5) she did not avoid 
the schooner. 

The answer, after some admissions and déniais, allèges: 

"On the I2th day of April, 1909, at about 11:40 p. m., the tug Nanuet left 
Long Island City wlth two cariioats in tow ou her starboard side, bound for 
Jersey City. The tide was flood, the wind stroiig from the sputheast, and the 
atmosphère clear. The tug's lights were ail pro])erly set and burning, there 
were two compétent lookouts forward on the tloats, and the master and mate 
were in the pilot house, the latter havlng the wlieel and the former keeping 
a lookout. After the tug had proceeded down the East River, favoring the 
Manhattan shore, and had arrived about abreast of Corlear's Hook, two tugs, 
one wlth a tow, were observed on the starboard bow of the tug, bound up the 
river. The Nanuet blew two whistles to the tugs, and received an answer of 
two whistles from the outside tug. Both tugs subsequently passed her star- 
board to starboard. After signalllng the tugs, the Nanuet hauled more to- 
wards the Brooklyn shore, and when she was about niid-river, a sail vessel, 
whieh subsequently proved to be the Honora Butler, was observed about four 
points on her port bow, bound up with a free wind, heading clear of the Nan- 
uet, but displaying no port light. Then the schooner's green light was suddeu- 
ly opened and she headed for the tug. Danger of collision becoming immi- 
nent, the master of the tug at ôuce took the wheel, put it hard aport, rang for 
full speed astem, and blew alarm whistles. The order to the engine was at 
once obeyed, but the schooner kept on towards the tug, and her bow came into 
collision with the bow of the tug and the port side of the inner of the two 
Hoats. It was then observed that the schooner was carrying a very high deck 
load. 

Ninth: Claimant further allèges, upon Information and bellef, that sald 
collision was whoUy due to fault and négligence on the part of the schooner. 
In the followlng among other respects which will be pointed out upon the trial 
of this action: 1. She did not keep her course, but swung to port and at- 
tempted to cross the course of the tug. 2. Her port light was not burning. 
3. She had no lookout. 4. She did not observe the tug untll just prior to the 
collision. 5. She was carrying a deck load so high as to shut ofC or embarrass 
the view of her wheelsman. 6. She did not hâve a compétent man at her 
wheel." 

The testimony showed that the Butler was going up through the 
East River with a south south-east wind, close hauled, keeping well 
to the Brooklyn side. When opposite Arbuckle's Refinery, about Jay 
Street, the master, at the wheel, eased off his sheets and headed on a 
north-east course about for Corlear's Hook. She was then making, 
aided by the tide, about G knots per hour. The master then saw a 
green light, which, as it subsequently turned out, was on the Nanuet, 
about one-half a mile away. The schooner was then showing its green 
light to that vessel. The schooner kept on and if there hadi been no 
change on the part of the tug, there would hâve been no collision, but 
the tug, when the vessels were not far apart, suddenly changed to the 
starboardi and brought the vessels together. 

There was no dispute about the schooner showing her green light 
but it was strongly urged that her red light was not burning. It does 
not seem that this would hâve made any différence as the green light 
was always in view of the tug but if the red light had any bearing 



SEATTLE BBEWING & MALTING CO. V. UNITED STATES. 125 

whatsoever, upon the collision, there could be no reasonable doubt 
that it was properly displayed. The testimony on the schooner makes 
it clear that it, as well as the green, was duly lighted and shown. This 
was, as to its being displayed, confirmed by an outside witness, from 
the passing tug, who saw the light. 

The schooner's navigation seems to hâve been without fault and 
is in substance correctly described in the libel. Her master was mis- 
taken in supposing that the two whistle signal of the tug was in- 
tended for him, but that i s immaterial. His navigation was not dé- 
pendent upon signais. Ail that she was required to do was to keep 
her course and it was the duty of the tug to avoid her. In this the 
tug failed, making some notable mistakes in her navigation. The 
lookout on her part was déficient. She did not see the schooner when 
she should hâve, doubtless because the attention of those on her who 
should hâve performed this duty, was given to the tug bound up the 
river, following the schooner, which passed the schooner and also the 
Nanuet, the latter in conformity with an exchange of a two whistle 
signal. Having passed the tug, the Nanuet turned to the starboard 
and was suddenly confronted with the schooner, when she stopped and 
backed, doing what she could to avoid collision, but it was too late. 

The tug's account of the lights and navigation of the schooner is 
incredible. Those on her apparently dlid not see the schooner when 
they should and then to explain the situation, they made some re- 
markable statements, for example, that the schooner with the south- 
east or south south-east wind and sailing up the river to the north- 
east, had her sails on her starboard side, a contention which has been 
abandoned by her counsel since the trial. 

There will be a decree for the libellant, with an order of référence. 



SEATTLE BREWING & MALTING CO. v. UNITED STATES. 

(Circuit Court, W. D. Washington, N. D. January 26, 1910.) 

No. 1,469 (1,967). 

1. CUSTOMS IKjTIES (§ 73*)— OUSTOMS REGULATIONS— BBOKEN RICE— AUTHORITY 

OP SFyORETAKY OF THE TrEASURY. 

TTnder TarifE Act July 24, 1897, c. 11, § 1, Schedule G, par. 232, 30 Stat. 
169 (U. S. Comp. St. 1901, p. 1649), relatlng to broken rlce that wUl pass 
through what is "known eommercially as No. 12 wire seive," It appeariug 
that there are several slaves so known eommercially, the Secretary of the 
ïreasury was authorized. In order to secure unlformity, to speclfy whleh 
of them should be used by customs offlcers. 

[Ed. Note. — For other cases, see Customs Dutles, Dec. Dig. § 73.*] 

2. OusTOMS DuTiES (§ 73*) — Evidence — Détérioration. 

The fact that âge and repeated handling of broken rice may bave caused 
an infinitésimal increase in the percentage of the material that wlU pass 
through the standard sleve is not a sufflcient reason for rejecting a test 
based on samples of s.uch rice, especially where the failure to make a 
proper test at the time of importation was due to no fault of the im- 
porter. 

[Ed. Note. — For otber cases, see Customs Dutles, Dec. Dig. § 73.*] 

•For other cases see same topic & | ntjmbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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On Application for Review of a Décision by the Board of United 
States General Appraisers. 

The Board of General Appraisers overruled the protest of the im- 
portera against the assessment of duty by the collector of customs at 
the port of Port Townsend. The Board's opinion reads as follows: 

WAITB, General Appraiser. The merchandise eonsists of 2,328 bags of 
In-oken rlce, whlch was assessed for duty as eleaned rice at 2 cents per pound, 
under tarifC act Jnly 24, 1897, e. 11, § 1, Schedule G, par. 232, 30 Stat. 169 (U. 
S. Oomp. St. 1901, p. 1649), and is elaimed to be dutiable at one-fourth of oiie 
cent per pound, at least as to so much as is sniall enough, under the provi- 
sion in the same paragraph for "rlce, brolcen, whlch will pass through a sleve 
known commerclally as No. 12 wlre sleve." 

ïhe collector states the reasons for his assessment as follovcs: "The deputy 
collector of customs at Seattle reports that, upon the flrst examlnation of the 
samples and testing, but 76 per cent, of the rice passed through the No. 12 
sleve, United States standard, and that upon a subséquent test, by prolongea 
shaking and persistent rubbing, this was increased to 87 per cent. The entire 
importation was assessed for duty at the highest rate applicable to any part 
of the Importation, foUowing an unpublished décision of the Board of Unitsd 
States General Appraisers, dated January 27, 1902, concernlng slaek coal." 

The décision referred to Is an unpublished one, in whlch the Board held that 
an importation of coal slack or culm mlxed with pea coal was properly assessed 
at the highest rate applicable to any of the merchandise, for the reason that 
there was no séparation of the varions grades. That décision was undoubtedly 
correct In Its statement of the law, but If the Board had before it only the 
statenient of the collector as quoted above it would feel obliged to sustain the 
protest In this case. That offleer states that the test made by the customs of- 
ficers itself establlshed the proportion of broken rlce in the importation whlcb 
would pass through a No. 12 sleve, and we should say that the case was thus 
brought squarely wlthln the principle adoi>ted by the Suprême Court In United 
States V. Kanlett, 172 U. S. 133, 19 Sup. Ct. 114, 43 L. Ed. 393, in any eveut 
as to 76 per cent, of the rlce, which presumably passed through the screen 
wlthout "prolongea shaking and persistent rubbing." 

There are other facts before us, however, whlch compel a différent conclu- 
sion. It has been shown by the testlmony taken before the Board that the 
sleve used by the customs offlcers In making the tests referred to by the col- 
lector was not the standard sleve prescribed by the régulations of the Treasury 
Department for use in classifying broken rice. In the Board's décision In Ile 
Wakem & XcLaughlin, G. A. 5,350 (T. D. 24,482), It was held that In view of 
the existence of dllïerent styles of No. 12 commercial slèves, it was proper for 
the Treasury Department to adopt the sleve mentioned in its order of Decem- 
ber 19, 1900 (T. D. 22,680), namely, a sleve made of No. 24 brass wire, either 
Stubbs or Birmingham gauge. This décision was affirmed on appeal by the 
Circuit Court for the Northern District of Illinois in Wakem v. United States 
(0.0.) 147 Fed. 874, T. D. 27,395. The only légal method, therefore, for de- 
termining whether broken rice Is wlthln the provision therefor In paragraph 
232, is by the use of such sieve. It Is shown by the testlmony that the sleve 
uSed by the customs offlcers at Seattle was a No. 12 sieve made of No. 27 
wlre, , Birmingham gauge. The No. 12 signifies the number of meshes to the 
ineh, and it is apparent that a sieve having 12 meshes to the Ineh, made of 
No. 27 wlre, which is a smaller size than No. 24, wUl haye larger meshes than 
the authorlzed sleve, and will pass more of a glven quàntlty of broken rlce 
than the latter. It Is obvious, then, that in both tests made at Seattle an im- 
proper method was pursued, and the coUeetor's report ean furnish no basis 
for a flndlng as to the proportion bf broken rice in the Importation. 

A later test of a small sample from the importation, welghlng somethlng less 
than a pound, was made by the examiner of rtce at the port of New York, 
who testified that but 33% per cent; of it passed through the standard sieve 
in use at that port. Importers' counsel maintains in his brlef, aud the Board 
agrées with hlm, that this test was of too small a sample to properly détermine 
the quantlty of such rice In 2,328 bags. The Board is therefore confronted 
with a record in which the Only évidence of the quautity of broken rice dutia- 
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ble at oiie-fourth of one cent per pound wbich is oontained in tlie importaiioii 
consists of proof of certain tests, ail of winch were iniproi>er or inadéquate, 
and wlilch vary so widely as to furnish an iusufficient basis for a flndiug: as to 
such quantlty. The burden rests upon the lmi)orters to show, by a fair pre- 
IKinderance of évidence, the quantlty of riee which they contend is dutiable at 
the lower rate ; and as they hâve failed to do thls the Board, with some regret, 
is compelled to overrule their protest. 

Counsel for the protestants objected to the introduction In évidence of the 
sieve used at Seattle, and of ail the testimony which tended to impeaeh the 
report of the collector accompanylng the protest, and whleh Is quoted above. 
The Board la elearly of the opinion, however, that the government is. uot es- 
topped from proving the actual facts connected witli the original tests, even 
though the elïect of such proof Is to impeaeh tlie eollector's returu. 

The protest is overruled, and the eollector's décision aflirmed. 

Gomstock & Washburn (Albert H. Washburn, of counsel), for im- 
porters. . 

Elmer E. Todd, U. S. Atty. 

HANFORD, District Judge. There is manifest injustice in the as- 
sessment of duty on the importation which is the subject of litigation 
in this case, so much so that the décision of the Board of General Ap- 
praisers, overruling the importers' protest, expresses regret. The mer- 
chandise on which the duty was assessed consists of 2,328 bags of bfo- 
ken rice, dutiable under paragraph 232 of the Dingley tarifï law of 1897 
(30 Stat. 169) at the rate of two cents per pound on the portion there- 
of which will not pass through a sieve known commercially as a No. 
12 wire sieve, and at the rate of one-f ourth of a cent per pound on the 
portion which will pass through such a sieve. At the time of entry the 
collector tested samples of the rice, using a No. 12 sieve made of No. 
27 wire, 12 meshes to the inch, and by that test it was found that 76 
per cent, passed freely, and that with persistent shaking and rubbing 
87 per cent, passed through the sieve. The collector then erroneously 
exacted duty on the entire importation at the higher rate. The importer 
protested, and appealed to the Board of General Appraisers. The col- 
lector transmitted a report of the test he had made and a sample of 
the rice which was tested at New York, using a No. 12 sieve made of 
No. 24 wire, which is the sieve prescribed by an order promulgated by 
the Secretary of the Treasury for use in appraisements under the par- 
agraph of the tarifï law referred to. On that test 33% per cent, of the 
sample passed through the sieve. By its décision the Board rejected 
the test made by the collector on the ground that the sieve used was not 
the sieve which the Secretary of the Treasury prescribed, and reject- 
ed the test made in New York on the ground that the sample was in- 
sufificient in quantity for an adéquate test, and overruled the protest on 
the ground that the appellant had failed to prove affirmatively that the 
rate of two cents per pound was not applicable to the entire importa- 
tion, and from that décision the importer has appealed to this court. 

The évidence submitted for considération of this court includes sam- 
ples of thé ricè selected by a revenue officer of the United States, and 
the uncontradicted évidence proves that on a fair test of thé Samples, 
using a régulation sieve made oî No. 24 wire, 47^^/37 per cent, of the 
rice passed through it. The United States Attorney contends that âge 
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and repeated handling has affected the samples, so that they do not in- 
dicate with précision the différent grades of the rice at the time oî en- 
try ; but he has not suggested better nieans for a fair adjustment. No 
fault of the importer can be assigned as the cause of any loss to the 
government by reason of an infinitésimal increase in percentage of fine 
particles caused by abrasion in handhng the samples. 

The àppellant has attempted to prove by the testimony of hardware 
merchants that the sieve known commercially as a No. 12 wire sieve 
is made of No. 27 wire. The évidence, howevïr, proves that No. 12 
sieves hâve 12 meshes to the inch and are made of wire gauged as Nos. 
24, 25, 26, 27, and 32. In the case of Wakem v. United States _(C. C.) 
147 Fed. 874, an attempt was made to obtain a décision recognizing a 
wire sieve made of No. 32 wire as the lawful sieve prescribed in the 
tariff law. It is my conclusion that, in order to maintain uniformity 
in the appraisement of broken rice in the différent customs districts, it 
was necessary to specify the size of wire of which sieves should be 
made, and that the Secretary of the Treasury was authorized to make 
the order designating No. 24 wire. 

It is conceded that the importation consisted of broken rice, a por- 
tion of which will pass through the régulation sieve. Therefore the 
collector of customs assessed the duty by an improper method, and the 
importers' protest is valid. United States v. Ranlett, 172 U. S. 133, 
19 Sup. Ct. 114, 43 L. Ed. 393 ; United States v. Bond (C. C.) 161 Fed. 
165. The Collector of Customs had the opportunity to détermine with 
accuracy the percentage of the rice dutiable at the différent rates, and 
it is the opinion of the court that the government must be concluded 
by the tests made of the samples produced, and that duty should be col- 
lected at the rate of one-fourth of a cent per pound on 47^^/3r per 
cent, of the importation, and at the rate of two cents per pound on the 
remainder. 

The court directs that a judgment be entered in proper form as in- 
dicated by this opinion. 



SEATTLE BRBWING & MALTING CO. v. UNITED STATES. 

(Circuit Court, W. D. Washington, N. D. January 26, 1910.) 

No. 1,490 (1,968). 

On Application for Review of a Décision of the Board of United 
States General Appraisers. 

The opinion filed by the Board of General Appraisers reads as 
f ollows : 

WAITB, General Appralser. This protest clalms that certain rice, assessed 
for duty by the collector as cleaned rice, at 2 cents per pound, under Tariflf 
Act July 24, 1897, c. 11, § 1, Schedule G, par. 232, 30 Stat. 169 (U. S. Comp. 
St. 1901, p. 1649), should be assessed at one-fourth of one cent per pound un- 
der the same paragraph as broken rice. The rate contended for applies only 
to such broken rice as "will pass through a sieve commercially known as No. 
12 wire sieve." 

It appears from the record that the importation consista of 1,689 bags of 
rice, 18% per cent, of which was assessed by the collector as broken rice under 
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said paragraph, whlle the remainiug 81.25 per cent, was assessed as cleaned 
rice. ïlie various allégations and contentions made by the protestants are not 
supported by any évidence introduced by them ; but a careful test made by tlie 
Board of tlie officiai sample forwarded by the collector, whieh he concèdes to 
be correctly représentative of the merohandise, shows that 24 per cent, of it 
will pass through the standard No. 12 sieve In use in the appraiser's office at 
the port of New York. This sample, however, weighs something less than one 
pound, and is, in our .iudgment, inadéquate to détermine the proportion of 
broken rice In an importation of between 300,000 and 400,000 pounds, as this is. 
Furthermore, the importers hâve repudiated the officiai sample, contending in 
their protest that It was not taken from the importation in question. For the 
latter reason, and because of the inadequacy of the sample, the Board would 
hardly be justified In flnding In favor of the importers that an additional 5i^ 
per cent, of the entire importation should be classifled as broken rice. As the 
case stands, the flndings of the customs ofRcers asi to the quantity of rice dutiar 
ble at the higher rate bave not been successfully assailed. 

In submittlng their case importers' counsel asks considération of testimony 
introduced In a previous case of the same protestants. Abstract 13,152 (T. D. 
27,674). We hâve examined that record, and are unable to see that any con- 
clusions to protestants' advantage can be drawn from it. 

The protest is overruled, and the eolleetor's décision affirmed. 

Elmer E. Todd, U. S. Atty. 

Comstock & Washburn (Albert H. Washburn, of counsel), for im- 
porters. 

HANFORD, District Judge. The controversy in this case relates 
to an importation of 1,689 bags of broken rice, on which duty v^^as 
assessed and paid at the time of entry at the rate of one-fourth of a 
cent per pound. The lawful duty under paragraph 333 of the Ding- 
ley tarifif law of 1897 on broken rice is one-fourth of a cent per pound 
on the portion thereof which will pass through a sieve known commer- 
cially as a No. 18 wire sieve, and 2 cents per pound on the portion 
thereof which will not pass through such a sieve. The collector of cus- 
toms reliquidated the assessment of duty, and exacted payment at the 
rate of S cents per pound on 811/4 P^r cent, of the quantity of rice. The 
importer protested, and appealed to the Board of General Appraisers. 
By its décision the Board overruled the protest, holding that the appe- 
lant had failed to prove affirmatively that there was any error in the 
reliquidation. 

Samples of the rice hâve been produced in évidence, and the uncon- 
tradicted évidence proves that upon a fair test of the sample 43^/ii per 
cent, passed through a No. 12 wire sieve made of No. 34 wire, which 
is the sieve recognized by the Treasury Department as the lawful sieve 
for testing the broken rice. On this évidence the court finds that the 
appellant is entitled to reclaim the excess above lawful duty paid on 
the excess above 43^/ii per cent, of the importation, and a judgment 
will be entered accordingly. 
176 F.— 9 
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WHITTAKBR v. ILMNOIS CENT. R. CO. 

(Circuit Court, B. D. Ijoulsiana. January 24, 1910.) 

No. 13,755. 

1. Masteb and Servant (§ 250*) — Fédéral Employbb's Liabilitt Act— 

SCOPE AND BFFBCT. 

Wliere the pétition of an employé In an action against a railroad Com- 
pany to reeover for a Personal iujury allèges facts wliich bring the case 
withln the fédéral employer's llability act (Act Aprll 22, 1908, c. 149, 35 
Stat. 66 [U. S. Comp. St. Supp. 1909, p. 1171]), it is govenied by such 
act, whether speclflcally declared on or ,not,.at least In the fédéral courts. 

[Ed. Note. — For other cases, see Master and Servant, Dec. Dig. § 250.*] 

2. Courts (§ 270*)— Fédéral Courts— District of Suit. 

Where an action Is withlri the général jurisdiction of the fédéral 
courts, both on the ground of diversity of cltizenshlp and because founded 
on a law of the United States, sucb action can be brought only in the 
district of whlch défendant ÎS an inhabltànt, under the judlclary act (Act 
March 3, 1887, c. 373, § 1, 24 Stat. 552, as amended by Act Aug. 13, 1888, 
c. 866, § 1, 25 Stat. 433 [U. S. Comp. St. 1901, p. 508]), which authorizes 
the brlnglng of a suit In the district of the résidence of either the plain- 
tifC, or défendant when jurisdiction is founded "only" on diversity of 
citfeenshlp. 

[Ed. Note. — For other cases, see Courts, Cent. Dlg. § 810; Dec. Dlg. § 
270.*] 

Action by Walter W. Whittaker against the Illinois Central Rail- 
road Company. On motion to dismiss. Motion sustained. 

Armatid Romain, for plaiiitiff. 
Gustave Leiiilfe, " f or défendant. 

POSTER, District Judge. This is an action for damages for Per- 
sonal injury, and a motion ismade to dismiss for want of jurisdic- 
tion — or, more properly speaking, venue — in this court. Plai'ntiff is 
a citizen of lyouisiana and défendant is a corporation organized under 
the laws of Illinois, havingits principal office at Chicago. 

Défendant contehds that plaintiflf's right to enter the fédéral court 
is twofold : First, because of diversity of citizenship ; second, because 
his right ôf action is founded' on a law of the United States, to wit, 
Act Cong. April 22, 1908, c. 149, 35 Stat. 65 (U. S. Comp. St. Supp. 
1909, p. ll?l); known as. the fédéral "Employér's Liability Act," and 
therefore suit ca;n be brought only at the domicile of the défendant. 

The identicâl question, based on analogous facts, was recently de- 
cided by Judge .Maxey in the case of Coùnd v. Atchison, Topeka & 
Santa Fé Ry,, 173 Fed. 527, in the Circuit Court for the Western Dis- 
trict of Texas: ' In the logical and convincing opinion of Judge JVIaxey 
the question is argued at length,. and little is lef t to be said on the 
subject. Jurisdiction seems to dépend on the construction to be given 
the word "only" in the clause of Act March 3, 1887, c. 373, § 1, 24 
Stat. 552, as amended by Act Aug. 13, 1888, c. 866, § 1, 25 Stat. 433 
(U. S. Comp. St. 1901, p. 508), which is as follows : 

"But no person shall be arrested in one district for trial in another in any 
civil action before a Circuit or District Court; and no civil suit shall be 
brought before either of sald courts against auy person by any original pro- 

♦For other cases see same topic & S numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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cess or proceediiig in any other district tlian timt whereof lie is an luhabitaut, 
but where tiie jurisdlction is founded only on tlie fact tliat tlie action is be- 
tween eitlzens of différent states, suit sliall be broufrht ouly in the district of 
the résidence of eitlier tlie plaiiitiff or the défendant." 

It is urged by counsel for plaintiff, in his painstaking and forceful 
brief, that Judge A'Iaxey's construction of the word "only" is too 
narrow; but, without référence to the lexicographers, the word has a 
plain, ordinary, common-sense meaning équivalent to "solely," and so 
interpreted there can be no doubt, if plaintiff's cause of action is based 
on Act April 22, 1908, there is no jurisdiction, or rather venue, in this 
court. Furthermore, the question cannot be considered open. See 
McCormick v. Walthers, 134 U. S. 41, 10 Sup. Ct. 485, 33 h. Ed. 833. 

Plaintiff's pétition allèges, substantially, that défendant is engaged 
in the railroad business as a common carrier in Interstate commerce; 
that plaintiff vifas employed by défendant, and while in the actual dis- 
charge of his duties and employed in such commerce he was injured 
through the négligence of défendant. He spécifies that his injury was 
caused by the incompétence and négligent acts of a certain track crew 
also employed by défendant, and by the defective condition of defend- 
ant's engine, because certain brake beams and shoes were missing. 

Plaintiff contends and ingeniously argues that the only allégation of 
his pétition under which his cause of action might be construed to be 
based on the fédéral statutes is the one showing défendant to be en- 
gaged in interstate commerce ; that for the purpose of passing on the 
exception this allégation should be treated as surplusage, and not con- 
sidered; that if this is done he still has his action under the state law, 
and, jurisdiction being then based on diversity of citizenship only, the 
venue would lie in this district. 

I cannot agrée with this theory. Conceding the act of Congress to 
be constitutional, in the courts of the United States, at least, it is 
superior to and supersedes any state law or jurisprudence on the same 
subject. It is well settled that plaintiff need not base his cause of ac- 
tion on the fédéral statute specifically. If his pétition allèges facts 
which bring the case within the purview of that law it is enough. 
That it does so is, to my mind, clear. Undoubtedly there is also juris- 
diction by diversity of citizenship, and the defendant's domicile is not 
in this district. 

Thèse views, if correct, demonstrate that the suit is cognizable in the 
Circuit Court on two distinct grounds of jurisdiction, therefore not 
"only" because of diversity of citizenship, and must be brought in the 
district of which the défendant is à résident. 

It may be that the most convenient place of trial, for défendant as 
well as plaintiff, is in this district, where the accident occurred. How- 
ever, défendant has not seen fit to waive its rights, as it might hâve 
done, and, on the contrary, insists on trial at its domicile. 

No doubt it will be a hardship on plaintiff to be required to trans- 
port his witnesses to the domicile of défendant, or submit to the alter- 
native of taking their testimony out of the hearing of the jury; but I 
can only enforce the law as I understand it. 

The exception of défendant will be maintained, and the suit dis- 
missed. 
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BANCEL V. UNITED STATES. 

(Cil-cuit Court, S. D. New York. November 10, 1909.) 

No. 5,512. 

Ctjstoms Duties (§ 43*)— Classification— Modelino Clat—Plastilina— Si- 
militude— ' 'Olay. ' ' 

Plastilina, or modeling clay, an article not containing clay,. is not dutia- 
ble as "elay," either directly or by similitude, under TarifE Act July 34, 
1897, c. 11, § 1, Scliedule B, par. 93, 80 Stat. 156 (U. S. Oomp. St. 1903, p. 
1632), but as an "unenumerated manufacture," under section 6, 30 Stat. 
205 (U. S. Comp. St. 1901, p. 1693). 

[Ed. Note. — For other cases, see Oustoms Duties, Dec. Dlg. f 43.*] 

On Application for Review of a Décision by the Board of United 
States General Appraisers. 

In this case the importer sought to reverse a décision by the Board 
of Appraisers that had affirmed the assessment of duty by the collector 
of customs at the port of New York on merchandise imported under 
the tarifï act of 1897. The Board's opinion, by Waite, General Ap- 
praiser, reads in part as f ollows : 

"The commodity Is known as modeling clay. It is used by artlsts and others 
engaged in plastic work, for maklng busts and modela. The chemist reports 
that it contaihs 60.36 per Cent of sulphur and 31.12 per cent of fatty anhydri- 
des, with a small amouut of each of the followlng Ingrédients: Cnsaponifiable 
oil, zinc oxide combined, zinc oxlde free, insoluable siliceous matter, and color. 
The report further states that the présence of clay cannot be demonstrated. 
* * * The fact that the substance is very hlgh In price would indlcate that 
it is not properly elassiflable as 'clay.' * * * The testimony and invoices 
show that the cost in the country f rom which it is exported Is over $150 per 
ton." 

Kammerlohr & Duffy (Joseph G. Kammerlohr, of counsel), for im- 
porter. 

D. Frank Lloyd, Deputy Asst. Atty. Gen. (William A. Robertson, of 
counsel), for the United States. 

MARTIN, District Judge. The merchandise in question is invoiced 
as modeling clay, and is also sometimes called plastiHna. It was as- 
sessed for duty at 20 per cent, ad valorem under Tarifï Act July 24, 
1897, c. 11, § 6, 30 Stat. 205 (U. S. Comp. St. 1901, p. 1693), as a 
manufactured article, unenumerated. The particular claim of the 
importer relied upon on the argument was that said merchandise 
should be assessed as "clay" under section 1, Schedule B, par. 93, 30 
Stat. 156 (U. S. Comp. St. 1901, p. 1633), either directly or by applica- 
tion of the similitude clause of section 7, 30 Stat. 205 (U. S. Comp. St. 
1901, p. 1693). The Board of General Appraisers afErmed the assess- 
ment of the collector. 

The question presented hère seems to be solely one of fact. The 
Board properly classified the importation upon the facts as it found 
them. I see nothing in the record to justify the court in changing 
the Board's findings. 

Décision affirmed. 

♦For other cases see same topio & § ntjmbeh in Dec. & Am. Digs. 1907 to date, & Eep'r Indexes 
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AMERICAN TEI-EPHONE & TELEGRAPH CO. OF ALABAMA T. TOWN 

OF NEW DECATUR. 

(Circuit Court, N. D. Alabama, N. D. January 27, 193 0.) 

No. 2G3. 

1. COUETS (§ 282*)— .TURISDICTION OP FEDERAI, COURTS— FEDERAL QUESTION. 

Where jurisdiction of a fédéral court is predicated on the ground that 
the obligation of a contract lias been Impaired by a state, the que.stions 
to be considered are (1) the existence or not of the contract, (2) the obliga- 
tion arising uuder It, and (3) whether there bas been state législation Im- 
pairing the contract obligation. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 821 ; Dec. Dig. § 
282.*] 

2. CONSTITUTIONAI, L.AW (§ 115*)— OBLIGATION OF CoNTEACTS— ImPAIRMENT BT 

State. 

Impalrment by a state of the obligation of a contract must be by légis- 
lation subséquent to the making of the contract enacted either direetly 
by the Législature of the state or, througb délégation, by one of its munic- 
Ipalities. 

[Ed. Note. — For other cases, see Constitutional Law, Cent. Dig. §§ 274- 
278 ; Dec. Dig. § 115.*] 

3. Constitutional Law (§ 115*)— Obligation of Contracts— Impaiement bt 

St.ate — Municipal Action. 

If an ordinance of a municipality is relied on as constltuting an impalr- 
ment of the obligation of a contract, it must be shown to hâve been enacted 
pursuant to, or under color of, législative authority from the state, granted 
either subséquent to the contract or, if prior, of continuing effect. 

[Ed. Note. — For other cases, see Constitutional Law, Dec. Dig. § 11.5.*] 

4. Constitutional Law (§ 115*)— Obligation op Contracts— ImpAirment by 

State— Municipal Action— "Act op tiie State." 

General and implied powers arising out of the charter of a municipal 
corporation do not constitute such législative authority for an ordinance 
passed by the municipality repealing or repudiating a prior ordinance by 
which it entered Into a contract as to render it an "act of the state" within 
the contract clause of the fédéral Constitution. 

[Ed. Note.— For other cases, see Constitutional Law, Dec. Dig. | 115.*] 

5. Constitutional Law (§ 115*)— Obligation op Contracts— Impairment by 

State— Municipal Action— "Impaiement op Obligation." 

A mère répudiation of a contract by a municipal corporation or a déniai 
of liability thereon, whether by ordinance or otherwise, is not an "Impair- 
ment of the obligation" of the contract within the contract clause of the 
fédéral Constitution. 

[Ed. Note. — For other cases, see Constitutional Law, Dec. Dig. § 115.* 
For other définitions, see Words and Phrases, vol. 4, pp. 3412-3417.] 

6. Courts (§ 282*)— .Jurisdiction op Fédéral Courts — Fédéral Question. 

Tbe passage by a municipal council of an ordinance and resolutions re- 
pealing a prior ordinance grantlng a franchise to a téléphone couipany, 
ordering it to remove its pôles and wires from the streets as a nuisance, 
and in the event of its failure to do so directing suit agalnst it to compel 
such removal, does not constitute laws Impairing the obligation of the 
contract made by the franchise ordinance so as to eonfer upon a fédéral 
court jurisdiction of a suit to enjoln their enforcement. 

[Ed. Note.^For other cases, see Courts, Cent. Dig. § 821; Dec. Dig. § 
282.* 

Jurisdiction in cases involving fédéral question, see notes to Balley v. 
Mosher, 11 C. C. A. 308 ; Montana Ore-Purchaslng Oo. v. Boston & M. Con- 
sol. Copper & Silver Min. Co., 35 C. C. A. 7.] 

*For other cases eee eame toplc & § kumber in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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In Equity. Suit by the American Téléphone & Telegraph Company 
against the Town of New Decatur. On motion for preliminary in- 
junction. Motion denied for want of jurisdic.ion. 

Callahan & Harris, John C. Eyster, and Knox, Acker & Blackmon 
(Charles D. M. Cole, of counsel), for plaintiff. 

W. T. Lowe, A. F. Fite, and Tyson, Wilson & Martin, for défendant. 

GRUBB, District Judge. This was a bill in equity, the purpose of 
which was to enjoin the défendant from interfering with the plaintiff's 
téléphone system, consisting of lines of pôles and wires, as constructed 
in the town of New Decatur, Ala., and from instituting légal proceed- 
ings in the state courts to enjoin the plaintifï from operating, niaintain- 
ing, and managing its téléphone system in that town. Jurisdiction in 
the fédéral court is claimed solely because the controversy is claimed 
to be one arising under the Constitution of the United States. Diver- 
sity of citizenship does not exist between the parties. The action of 
the défendant, complained of in and sought to be restrained by the bill 
of complaint, is contended to be in violation of article 1, § 10, of the 
Constitution, and of the due process clause of the fourteenth amend- 
ment thereto, and the jurisdiction of this court dépends upon whether 
the bill of complaint shows that such claim is made out by the facts 
alleged in it. 

The bill avers a grant to plaintifï by défendant on June 7, 1898, by 
ordinance, of a franchise to occupy with its pôles and wires the high- 
ways of the town, subject to supervision and régulation under the 
police power of the municipality ; the acceptance of the grant by plain- 
tifï; and the construction of its pôles and wires in the highways, pur- 
suant to said grant, and the use of said highways thereunder for a 
period of about six years. It further avers that on March 14, 1904, 
the town of New Decatur adopted an ordinance, the légal efifect of 
which was to repeal the former ordinance granting the franchise ; that 
on May 3, 1904, the défendant adopted another ordinance, providing 
(1) for the removal from the highways of plaintifï's pôles and wires by 
plaintifï ; (2) in the event of plaintifï's failure to efïect such removal in 
30 days, for the removal thereof by the town officers ; and (3) declar- 
ing the maintenance of said pôles and wires thereafter by plaintiflf a 
nuisance, for which plaintiff's employés and officers were made re- 
sponsible. It further avers the passage of two resolutions by défend- 
ant, the first on May 3, 1904, and the second on May 11, 1904, directing 
the attorneys of the défendant to institute légal proceedings in the state 
courts for the purpose of (1) restraining the plaintiff from engaging 
in and carrying on the téléphone business in the town of New Decatur, 
after the expiration of its existing license, and forbidding the town 
clerk to reissue a Hcense to it for that purpose, and (2) compelling it to 
remove its pôles and wires from the highways of the town and to 
cease using them in its téléphone business. It further avers that, in 
pursuance of the said ordinances and resolutions, the authorities intend 
to take steps to force plaintiff to remove its pôles and wires from the 
highways and cease using and operating them. 

Where jurisdiction is predicated upon the ground that the obligation 
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of a contract has been impaired by a state, the questions to be con- 
sidérée! are (1) the existence or not of the contract, (2) the obligation 
arising under it, and (3) whether there has been state législation im- 
pairing the contract obligations. If the conclusion is reached by the 
court in this case that the bill of complaint fails to show state législa- 
tion impairing contract obligations, then the bill should be dismissed 
for want of jurisdiction, though the ordinance of June 7, 1898, created 
a valid contract between plaintiff and défendant to permit the use of 
its highways for plaintifï's pôles and wires without limit as to time. 
Impairment by a state of the obligations of a contract must be by légis- 
lation subséquent to the making of the contract, enacted either directly 
by the Législature of the state, or, through délégation, by one of its 
municipalities. McCullough v. Virginia, 172 U. S. 102-11 G, 19 Sup. 
Ct. 134, 43 L. Ed. 382; Oshkosh Water Co. v. Oshkosh, 187 U. S. 
437-446, 23 Sup. Ct. 234, 47 L. Ed. 349. If the ordinance of a munici- 
pality is relied upon as constituting such impairment, it must be shown 
to hâve been enacted pursuant to or under color of législative authority 
from the state. In the case of Hamilton Gas Light Co. v. Hamilton 
City, 146 U. S. 258, 266, 13 Sup. Ct. 90, 92, 36 L. Ed. 963, the court 
said : 

"The jurisdiction of tliat court (Cii'cult Court of tlie Uuited States) caii be 
sustained only upon the theory that the .suit is oue arising under the Constitu- 
tion of the United States. But the suit would not he of that cliaracter, if re- 
garded as one In which the plaintiff merely sought protection agaiust the vlQ- 
lation of an alleged contract by an ordinance to which the state has not in any 
form given or attempted to give the force of law. A municipal ordinance, not 
passed under supposed législative authority, cannot be regarded as a law of 
the state wlthin the meaning of the constitutional prohibition against state 
laws impairing the obligations of contracts. Murray v. Charleston, S)6 IT. S. 
432-440 [24 L. Ed. 760] ; Williams v. BrufCy, 96 U. S. 17(Î-18.S |24 L. Ed. 716) : 
Lehigh V. Easton, 121 U. S. .•?88-.?92 [7 Sup. Ot. D1G. 30 L. Ed. lOni)] ; N. O. 
Waterworks v. Louisiana Sugar Ce. 125 U. S. 18, 31, 38 [8 Sup, Ct. 741, 31 L. 
Ed. 607]. A suit to prevent the enforcement of such an ordinance would not, 
therefore, be one arising under the Constitution of the United States." 

In the case of Dawson v. Columbia Trust Ce, 197 U. S. 178, 182, 25 
Sup. Ct. 420, 422, 49 L. Ed. 713, the court said : 

"In the case before us, there was no législation subséquent to the contract 
and It Is not even shown that there was a color of prevlous législation for the 
city's açts. Thèse acts are alleged to be unlawful, and the allégation would be 
maintained by showlug that they were not warranted by the laws of the 
state." 

The rule to be derived from thèse cases is that a municipal ordinance 
to constitute a basis of législation impairing the obhgation of a con- 
tract must be enacted under color of an act of the Législature, either. 
of subséquent enactment, or, if prior, then of continuing effect in the 
sensé that it opérâtes as a subséquent délégation to the municipality of 
authority to enact the ordinance complained of. The casçs relied on by 
plaintifï's coùnsel do not conflict with this rule. In each the ordinance 
was authorized by express spécifie législation, generally enacted after 
the accrual qf the contract rights alleged to hâve been impaired, or, as 
in the case of Cleveland v. Cleveland City Ry. Co., 194 U. S. 517, 24 
Sup. Ct. 756, 48 L. Ed. 1102, by législation, enacted before the making 
of the contract, but which Was construed as being of continuing force 
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thereafter and until the enactment of the impairing ordinance. In 
every case in which the question has been considered, the necessity for 
municipal action under express spécifie législative authority has been 
recognized. Walla Walla v. Walla Walla Water Co., 172 U. S. 1, 19 
Sup. Ct. 77, 43 h. Ed. 341 ; Vicksburg Waterworks Co. v. Vicksburg, 
185 U. S. 65, 22 Sup. Ct. 585, 46 L. Ed. 808 ; Vicksburg v. Vicksburg 
Waterworks Co., 203 U. S. 453, 26 Sup. Ct. 660, 60 L. Ed. 1102; 
Cleveland v. Cleveland City Ry. Co., 194 U. S. 517, 24 Sup. Ct. 756, 
48 L. Ed. 1102 ; Mercantile Trust Co. v. Columbus, 203 U. S. 311, 27 
Sup. Ct. 83, 51 h. Ed. 198. 

The plaintiff in this case relies upon municipal ordinances and resolu- 
tions of the town of New Decatur and threaterted action by, the town 
authorities thereunder, as showing législative action impairing the obli- 
gation of the contract. The bill of complaint should show that such 
ordinances and resolutions were adopted in pursuance or under color 
of express and spécifie législative authority, and that they amounted 
to more than a mère répudiation of its contract and a déniai of liability 
upon it. The ordinance of March 14, 1904, merely repealed the ordi- 
nance of June 7, 1898, which created the contract rights, alleged to 
bave been impaired. The bill does not allège under color of what, if 
any, législative authority, this repealing ordinance was enacted. No 
express power to repeal ordinances is to be f ound in the législative 
charter of the town of New Decatur. Ail municipal corporations bave 
the inhérent power to repeal ordinances, implied from their authority 
to adopt them. The incorporation of the town of New Decatur as a 
municipality, with such implied powers, is the only législative authority 
that can be claimed for the repealing ordinance. Such authority is not 
only prior in date to the contract ordinance, but is gênerai and implied, 
as distinguished from the spécifie and express législative authority, 
which alone has been held by the Suprême Court sufficient to constitute 
municipal législation impairing contract obligation within the meaning 
of this article of the Constitution of the United States. 

The ordinances and resolutions directing the plaintiff to remove its 
pôles and wires from the streets, and, in the event of its failure so to 
do within a stated period, directing the town marshal to effect such 
removal, and declaring them to be nuisances thereafter, are contended 
by plaintiff to hâve been adopted by the défendant pursuant to the gên- 
erai power in its original législative charter of 1888-89, re-enacted in 
1898-99, to remove obstructions in the streets of the town, and so to 
constitute législation impairing the obligation of the contract ordinance. 
This législative power was granted to défendant years before the con- 
tract rights accrued, and was the gênerai power, inhérent in ail munici- 
palities, in which is vested the control of highways, and is to be distin- 
guished from the character of législation in the cases cited, which con- 
sisted of express and spécifie grants of power by the state to the 
municipality to build the gas or waterworks, or to issue bonds for such 
purpose, or call élections therefor, and to compel the construction or 
repair of viaducts, the doing of which in each case constituted the 
alleged impairment. 

The plaintiff also contends that the ordinances and resolutions com- 
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plained of were passed by défendant under authority of section 23, 
art. 1, of the Constitution of Alabama of 1875, which provides that 
no law, making any irrévocable grants of spécial privilèges or immuni- 
ties, shall be passed by the General Assembly. Neither the bill nor 
briefs of defendant's counsel shovt^ any such reliance. The position of 
défendant, on the contrary, with référence to the constitutional provi- 
sion, is that it nullifîed the original contract ordinance and so made a 
repealing ordinance unnecessary. The Suprême Court of Alabama, in 
the case of Weller v. City of Gadsden, 141 Ala. 642, 37 South. 682, 
held that the constitutional provision did not hâve référence to "revoca- 
tions, altérations and amendments" by municipalities, but only to 
those of the state through its Législature. As the constitutional pro- 
vision has no référence to repeals by ordinances of municipal corpora- 
tions, the défendant cannot be presumed to hâve relied on it in enact- 
ing the repealing ordinances in question. There is, therefore, no pre- 
sumed reliance by défendant upon this constitutional provision; and 
no actual reliance is alleged in the bill. The provision is not the char- 
acter of législation by the state that would make an ordinance enacted 
under color of it state législation impairing the obligation of contract 
rights. Its enactment, not only antedated the accrual of the contract 
rights alleged to hâve been impaired, but it is even more gênerai in its 
nature than the provisions of the charter relied on by plaintifï, being 
a part of the fundamental law of the state. The bill of complaint fails 
to show any législative authority for the ordinances and resolutions 
complained of, of such a character as would, within the décisions of 
the Suprême Court, constitute state législation impairing contractual 
obligations. Its averments do not show that the town of New De- 
catur, in passing the resolutions and ordinances, acted under color of 
any constitutional or statutory provision. The attempt is to bring the 
municipal action within the sphère of state législation by showing au- 
thority in the défendant under the gênerai principles of law relative to 
the powers of municipal corporations, and under constitutional provi- 
sions, to enact the repealing ordinances and resolutions. There is no 
attempt to show that the state by législation, either express or reason- 
ably to be implied, has sanctioned in any way the action of the de- 
fendant. The acts of the défendant complained of are merely alleged 
"to be unlawful, and the allégation would be maintained by showing 
that they were not warranted by the laws of the state." 

There is a stronger reason why the conduct of the défendant, as set 
out in the bill, does not constitute législation impairing the obligation 
of contract rights. The rule is well settled that an ordinance or resolu- 
tion of a municipality, the efifect of which is merely to deny liability 
upon or repudiate a contract, and which créâtes no antagonistic rights 
or duties, is not impairing législation, though the contract repudiated 
is valid and binding. In the case of St. Paul Cas Light Co. v. St. 
Paul, 181 U. S. 142_, 149, 21 Sup. Ct. 575, 577, 45 L. Ed. 788, the court 
expressed the principle in this language : 

"The other provision (of the ordinance) in question ereated no new right or 
Imposed no new duty substantlally antagonistic to the obligations of the con- 
tract, but slmply expressed the purpose of the clty not in future to pay the In- 
terest on the cost of the construction of the lamp posts, which were ordered to 
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be remored ; that Is to say, It was but a déniai by the city of Its obligation to 
pay, and a notice of its purpose to challenge in the future the existence of the 
duty to make such payment. Thls déniai, whilst embodled In an ordiuance, 
was no more efficacious than If it had been expressed in any otlier form, such 
as by way of answer flled on behalf of the city in a suit brought by the Com- 
pany to enforce what It coneeived to be Its rlghts under the eontract. When 
the substantlal scope of thls provision of the ordinance Is clearly understood, 
it is seen that the contention hère advanced of Impairnient of the obligations 
of the eontract arlslng from this provision of the ordinance, reduces Itself at 
once to the proposition that wherever it Is asserted on the one hand that a 
munlclpallty Is boiuid by a eontract to perform a particular act and the munic- 
ipallty dénies that It is liable under the eontract to do so, thereby an impair- 
nient of the obligations of the eontract arlses In violation of the Constitution 
of tlie Ûnltèd States. But thls amounts only to the contention that every case 
Involving a controversy covering a inunicipal eontract is one of fédéral cog- 
nizanee determinable ultiniately in thls court. ïhus to rednce the proposition 
to its uitimate conception is to demonstrat« its error." 

In the case of Mercantile Trust Co. v. Columbus, 203 U. S. 311, 321, 
27 Sup. et. 83, 86, 51 L,. Ed. 198, the court said : 

"The ordinance and act were not niere statenients of an intention ou the 
part of one of the parties to a eontract not to be bound by Ita obligations. Such 
a déniai on the part, even of a municipal corporation, contalned in an ordi- 
nance to that effect, Is not législation inipairlng the obligation of a eontract. 
St. l'aul Gas Ugh't Co. v. St. l'aul, 181 U. S. 142 121 Sup. Ct. .575, 45 L. Ed. 
788]." 

And after quoting from the case there cited, the portion incorporated 
in this opinion, the court said further: 

"In the case at bar the conditions are entirely diiïerent. Tliere was not 
merely a déniai by the city of its obligation iinder the eontract, but the ques- 
tion Is whether there were not new and substautlal dutles In positive opposi- 
tion to tliose contalned In the contra-ct, created and their performance provided 
for by the ordinance and act. Tlie ad: of the Législature alded the city by 
granting it power to itself to erect watèrworks and to issue bonds in payment 
thereof, and the city was proeeedlng to avail Itself of the power thus granted, 
when its progress was arrested tty the fillug of the bill in this case, and the Issu- 
Ing of a temporary Injunction. It would seeni as If the case were really within 
the prineiple declded in Walla Walla v. Wnlla Walla Water Co., 172 TJ. S. 1 
[19 Sup. Ct. 77, 43 L. Ed. 341] ; Vicksburg Water Co. v. Vicksburg, 185 U. S. 
05 [22 Sup. Ct. .585, 46 L. Kd. 808], agalu reported [Vicksburg v. Water Co.l 
202 U. S. 4.5Î5 [20 Sup. Ct. 660. ,50 L. Ed. 1102] ; Davis v. Los Angeles, 180 TT. 
S. 207 [23 Sup. Ct. 408, 47 L. Ed. 778] : Knoxville Water Co. v. Kuoxville, 20O 
U. S. 22 [26 Sup. Ot. 224, 50 L. Ed. 353]." 

The case of Dawson v. Columbia Trust Co., 197 U. S. 178, 181, 25 
Sup. Ct. 420, 422, 49 L. Ed. 713, clearly differentiates the class of cases 
in which the ordinance merely dénies liability and répudiâtes the eon- 
tract obligation, from the other class in which the ordinance créâtes 
rights or duties antagonistic to the eontract rights, charged to hâve 
been impaired. In that case, the court said : 

"ïhe niere fact that the city was a municipal corporation does not give to its 
refusai the character ot a law impairing the obligation of the eontract or de- 
prlve a citizen of property withoùt due process of law. ïhat point was declded 
in St. Paul Gas Llght Oo. v. St. l'aUl, 181 U. S. 142-150 [21 Sup. Ct. 575, 45 I* 
Kd. 788]. Undoubtedly the décisions on the two sides of the Unes are very near 
to each other. But the case at bar is governed by the oue which we bave clted 
and not by Walla Walla y. Walla Walla Water Co., 172 U. S. 1 [19 Sup. Ct. 
77 43 L. Ed. 341], which is cited and distinginslied in St. Paul Gas Light Oo. 
V, St. Paul. In Vicksburg Watervyorks Co. v. ^'leksburg, 185 U. S. 60 [22 Sup. 
Ct. 585, 46 L. Ed. S081, the city had made a eontract wlth the watèrworks coui- 
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pany, and afterwards a law was passed authorizing the elty to build new 
worka The dty acting under thls law denied IJablllty and tobk steps to build 
the works, whereupon the waterworks company filed Its blll, alleging the law 
to be unconstitutional. This bill was held to présent a case under the Consti- 
tution. In the case before us, there was no législation subséquent to the con- 
tract, and It Is not even shown that there was a color of préviens législation for 
the clty's acts. Thèse acts are alleged to be unlawful and the allégation wonlcl 
be maintalned by showlng that they were not warranted by the laws of tUe 
State. See Hamilton Gas Co. v. Hamllton City, 146 U. S. 258-266 [13 Sup. Ct. 
90, 36 L. Ed. 963] ; Lehlgh Water Co. v. Easton, 121 U. S. 388-392 [7 Sup. Ct. 
916, 30 I* Ed. 1059]. We repeat that somethlng more than a mère refusai of 
a municipal corporation to perform Its coutract is necessary to make a law im- 
pairlng the obligation of contraet or otherwlse give rise to a suit under tlie 
Constitution of the United States." 

On one side of the line of cases are Walla Walla v. Walla Walla 
Water Ce, 173 U. S. 1, 19 Sup. Ct. 774, 3 L. Ed. 341, A^icksburg v. 
Vicksburg Waterworks Co., 185 U. S. 60, 22 Sup. Ct. 585, 46 L. Ed. 
808, Cleveland v. Cleveland City Ry. Co., 194 U. S. 517, 24 Sup. Ct. 
756, 48 L. Ed. 1102, IVIercantile Trust Co. v. Columbus, 203 U. S. 311, 
27 Sup. Ct. 83, 51 L. Ed. 198, and Northern Pacific R. R. Co. v. Du- 
luth, 208 U. S. 583, 28 Sup. Ct. 341, 52 L. Ed. 630. In each of thèse 
cases the municipal législation amounted to more than a naked breach 
or répudiation of contraet, in that it created powers and rights in an- 
tagonism to the contraet rights, such as the power to construct compet- 
ing water or gas works, when an exclusive right was given by the con- 
traet or ordinance, or an authority to issue bonds or câll an élection to 
that end, or the authority to compel a railroad company, tp construct 
or maintain at its expense a viaduct over a highway.: : On the other 
side of the line are the cases of St. Paul Gas Light Co. v. St. Paul, 
181 U. S. 142, 21 Sup. Ct. 575, 45 L. Ed. 788, Dawson v. Columbia 
Trust Co., 187 U. S. 178, 25 Sup. Ct. 420, 49 L. Ed. 713, and Des 
Moines v. City Ry. Co., 214 U. S. 179, 29 Sup. Ct. 553, 53 L. Ed. 958, 
in each of which the ordinances were construed to amount to no more 
than a breach or répudiation of a municipal contraet, and, for that rea- 
son, not to constitute législation impairing the obligation of contraet 
within the meaning of the Constitution. Upon the proper classifica- 
tion of the case at bar in this respect dépends its correct décision. In 
the case at bar no antagonistic rights or powers to those of the original 
contraet or ordinance were created by the subséquent ordinances and 
resolutions, and the case resembles in that respect the line of cases last 
cited. There was (1) a mère repealing ordinance; (2) an ordinance 
directing the plaintifï to remove its pôles and wires from the streets 
within 30 days, and in the event of its failure to do so a direction to 
the town authorities to remove them and a déclaration that their con- 
tinued maintenance thereafter would constitute a nuisance ; and (3) sub- 
séquent resolutions directing the city attorney to file proceedings in the 
state court to compel the removal of the plaintifï's pôles and wires from 
the streets, to compel it to cease doing business after the expiration of 
its existing license, and forbidding its reissue to plaintifï. So far as 
the ordinances and resolutions concern the right of plaintifï to do busi- 
ness, other than its right to maintain pôles and wires on the highways, 
no fédéral question is involved, for there is no showing in the bill of 
any vested right to a license to do business in any other sensé in the 
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town limits. Eliminating the license feature, the case at bar is identical 
in légal efifect with that of Des Moines v. City Ry. Co., 214 U. S. 179, 
29 Sup. et. 553, 53 L. Ed. 958, and is controlled by it. The opinion of 
the court is brief , and is set out in f uU as f ollows : 

"ïhis is a Mil brought in the Circuit Court by an lowa corporation against 
a City of lowa. The ground of jurisdlction is that a resolution of the city 
council of that city is a law inipairing the obligation of contracts within the 
meaning of the Constitution of the United States, aud if carried out will take 
the property of the corporation witliout due process of law, contrary to the 
fourteenth amendment. The Circuit Court granted an injunction against the 
enforeement of the resolution, and the défendant appealed to this court. The 
plalntiff, the appellee, sets up, under a certain ordiuance, a right unlimited as 
to time to construct, maintain, and operate an electrie street railway in and 
over the streets, alleys, and bridges of Des Moines. 

"Thé resolution alleged to impair thèse rlghts is as foUows: 'Whereas ques- 
tions hâve been raised as to the rights of the Des Moines City Railway Com- 
pany and the Interurban Railway Company to maintain their tracks and oper- 
ate their Unes upon and along and over the streets and bridges and public 
l>laces of the city of Des Moines ; and whereas, it is essential to the préserva- 
tion of the rights of the city of Des Moines that such questions be determined 
as speedily as possible: Be It resolred by the city council of the city of Des 
Moines that said companles be and they are hereby ordered to remove ail of 
their tracks, pôles and wires from the streets, bridges and public places of the 
city of Des Moines, and to restore and repair the surface and pavement where 
paved of ail of the streets along which they are now operating their Unes, and 
said companles are hereby ordered to commence said removal within twenty- 
flve days after the passage ôf this resolution ; be it further resolved, that 
should the said railway companles fail to commence such removal within the 
time above specified, the city solicltor be and he is hereby Instructed to take 
such action as he shall deem advisable and necessary to secure the enforeement 
of the above resolution; be it further resolved, that the city clerk be and he 
Is hereby Instructed to serve a certifled copy of this resolution upon the Des 
Moines City Railway Company and the Interurban Railway Company forth- 
with.' 

"We are of opinion that this is not a law impairing the rights alleged by the 
appellee, and therefore that the jurisdlction of the Circuit Court cannot be 
malntained. Leaving on one si de ail questions as to what can be done by reso- 
lution as distinguished from ordinance under lowa laws, we read this resolu- 
tion as slmply a déniai of the appellee's claim and a direction to the city 
solicltor to resort to the courts if the appellee shall not accept the clty's views. 
The resolution beglns with a récital that questions as to the railway company's 
rights bave been raîsed, and ends with a direction to the city soliciter to take 
action to enf orce the clty's position. The only action to be expected from a city 
solicltor is a suit in court. We cannot take it to hâve been within the mean- 
ing pf the direction to him that he should take a posse and begin to pull up the 
tracks. The order addressèd tO the companles to remove their traclts was sim- 
ply to put them in a position of disobedlence, as a ground for a suit, if the 
city was right." 

In the case at bar, it is true that the ordinance of May 3, 1904, di- 
rects the town marshal to remove the pôles, if the plaintiff failecl to do 
so in the stipulated time. This might difïerentiate the case from the 
case cited, except for the fact that on May llth thereafter the city 
council adopted a later resolution, directing the city attorneys to insti- 
tute and prosecute in the name of the défendant such a suit or proceed- 
ing as might be deemed proper by them to compel the plaintiff to re- 
move its pôles and wrîres from the Streets and to prevent their use in 
its téléphone business. This resolution, passed subsequently, clearly 
indicates the abandonmènt by défendant of any intention on its part 
to remove the pôles and wires by violence, and an intention to compel 
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their removal by légal proceedings only. The passage of a resolution 
authorizing the institution of a suit to compel removal is inconsistent 
with a purpose to proceed under an earlier resolution to remove by 
force and without suit. The bill also avers "that, in pursuance of the 
ordinances and resolutions passed by the board of aldermen of the city 
of New Decatur, as hereinabove set forth, the said city authorities of 
the said city intend forthwith and without delay to take steps to force 
orator to remove its pôles and wires f rom the public streets of said 
city." The averment is that the removal was to be forced pursuant 
to the ordinances and resolutions set eut in the bill ; that is, by filing 
légal proceedings to compel their removal. No acts or threats of de- 
fendailt are averred or relied on other than the ordinances and resolu- 
tions set out in the bill, as indicating a purpose on its part to resort to 
violence. Construing the resolutions and ordinances as an entirety, 
the only action reasonably to be expected to be taken by the town au- 
thorities was a suit in court. This case is, therefore, identical with the 
case of Des Moines City Railway Ce, supra; and controlled by it. 
For the reasons stated, the court is without jurisdiction. 

The restraining order heretofore granted is dissolved, and the mo- 
tion for a temporary injunction is denied; and the bill will be dis- 
missed for want of jurisdiction at the costs of plaintiff, unless amended 
by the plaintiflf within 15 days from the date of this décision, so as to 
confer jurisdiction within the views expressed herein. 



In re PENNY & ANDERSON. 

(District Court, S. D. New York. December 14, 1909.) 

Bankbuptct (§ 140*)— Pbopeety Vesting in Trustée— Attempted Oonsign- 
mbnt op goods. 

Bankrupts conducted a restaurant, and clalmants delivered to them a 
stock of wines and liquors for use thereln under an agreement ealled a 
"mémorandum of consignment," which eontained an Involce of the liquors 
and the priées and provided that they should be considered as delivered 
on consignment and should remain the property of clalmants until the 
"full indebtedness" of the bankrupts should be paid. ïhere was no re- 
striction on the sale of the liquors by the bankrupts as to priée or other- 
wise and no provision respecting the disposition of the proeeeds. Held, 
that the transaction was not a consignment but a sale, and the attempted 
rétention of tltle in the seller void, as against creditors, and that claim- 
ants could not reclalm the property from the trustée in bankruptcy, 
[Ed. Note. — For other cases, see Bankruptcy, DeCi Dig. § 140.*] 

In Bankruptcy. In the matter of Penny & Anderson, bankrupts. 
On motion to confirm report of spécial master dismissing the pétition 
of James M. McCunn & Co. to reclaim goods. Motion granted, 

The following is the report of Dexter, Spécial Master : 

On August 19, 1909, a pétition in bankruptcy was flled against Penny & An- 
derson, doing business as restaurant keepers at 152 Coluuibus avenue, and Mr. 
Charles P. Sanford was appointed receiver and took possession on the same 
day. The receiver made an inventory of the stock in the premlses (petitioner's 
Exhibit G), whioh included a quantity of wines and liquors found in the eellar, 

*For other cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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and olainied in thls proceedlng as the property of McCuun & Co. ïliese goods 
were not in any way Separated from the other wines and liquors stored in the 
winé eellar, but were used as requlred in the restaurant ùpstairs. After the 
recelver's àppointment an arrangement appears to hâve been made by hina with 
the Lincoln Square Restaurant Company, which in some unexplained way suc- 
ceeded to the business of the banl^rupts, by whiçh wines and liquors as requlred 
were wlthdrawn from the recelver's stock for eonsuniptlon on the premlses, 
and goods to the value of $94.97 were so wlthdrawn and paid for (Exhibit D). 
ïhls arrangement was apparently acqulesced in by the claimant, McCunn; a 
separate record lielng kept bythe receiver of sueh wlthdrawals (page 19). ïhe 
goods, so wlthdrawn and claimed by McCunn & Co. as their property are enu- 
merated at page 23 as follows: 

"Bottle brandy came froin McCHnn ; quart of Medoe on the 5th also from 
McCunn; on October 5th tliere were 3 gallons of bar whisky taken out of Mc- 
Cunn'a stock ; there was also a gallon of dry gin taken out. I cannot staté tJie 
date. It was after the 8th; I should judge 9th or lOth. Also Under the same 
date is a gallon of sherry, gallon of dry gin, gallon of Tom gin; on the same 
date 2 gallons Private Stock whisky; also gallon brandy, gallon of sherry, one 
galloiQ of port wine, gallon of Scotch whisky." 

There remains in the possession of the receiver, ideutifled by McCunn & Co. 
as goodg dellvered by them to the bankrupts under the agreçuient hereinaf ter 
referred to, the following stock: 

"11 bottles old Orkney Scotch whisky, 11 bottles Coleralne Irish whisky, 5 
quarts Graves Sauterne, 13 pints Graves Sauterne, 22 quarts Barton Frères 
daret, .57; pints of same, 36 quarts Barton & Guestiér Medoc claret wlue, 87 
pints of same, 7 quarts Feist Neuerstelner, which is Rhine wine ; 23 pints of 
samè; 8 quarts of Pommard Butgundy, 18 pints of same, barrel Quality Club 
whisky, barrel Private Stock whisky, one-elghth cask, which is à small cask. 
Octave dry gin ; % cask Tom gin, '^ cask Holland gin, % cask Gromme Rogee 
& Co. brandy, % cask pale Impérial sherry, % cask Crouzarder port, % cask 
Strommers Scotch whisky, one 5-gallon demijohu Jamaica rum, l-."} gallon 
Santa Croix rum, 1-5 gallon blackberry brandy, 1-5 gallon demijohn Crummack 
Irish whisky." 

On October 15, 1909, James M. McCunn & Co., on pétition and affidavits al- 
leging that they claimed title to certain wines and liquors in the recelver's iws- 
sesslon, obtalned an order from Judge Hough dîrecting the receiver to show 
cause wby the goods in question should not te returned to the petltioner and 
staying the receiver from selllng the same pending décision. Attached to the 
movlng papers are two exhibits, which were produced and offered at the hear- 
ing. As they contaln the glst of the petitioner's case, they are inserted in fuU; 

"Mémorandum of Consigument. 

"This agreement, made the lOth day of June, 1909, by and between James 
M. McCunn & Co., of No. 98 Pine St., N. ¥., party of the flret part, and Penny 
& Anderson of No. 152 Columbus avenue, N. Y. C, party of the second part, 
witnesseth: Wheceas the parties of the second part are about to open a restau- 
rant with a bar at No. 152 Columbus avenue, and whereas the parties of the 
second part are unable to paiy for said goods hereinaf ter described: 2 bbls. 
whisky, 4i cask sherry, i^ cask port, % cask Holland gin, % cask Tom gin, 
% cask Gordon dry ^n, '% cask Scotch whisky, 1 demijohn Irish whisky, 1 
demijohn blackberry cordial, % cask brandy, 1 demijohn St. Croix rum, 1 
demijohn Jamaica rum, 1 case spécial Uquer Scotch, 1 case 10 year old Cole- 
ralne, 50 bottles St. Julien qts, claTet, 100 bottles St. Julien pts. claret, 50 
bottles Medoc qts. claret, 100 bottles Medoe pts. cluret. 13 bottles Nelstlen qts. 
Rhine wine, 25 bottles Nelstlen pts. Rhine wine. 23 bottles Lubenhelmer pts. 
Rhine wine, 1 case Graaves pts. Sauternes, 1 case Graaves pts. Sauternes, 1 
case PommarM qts., 1 case Pottimard pts., 3 bar bottles, 4 decanters. The party 
of the flrst part agrées to stock the wine eellar of the parties of tlie second part 
with following (sic) wines and liquors and in considération of the foregoiug It 
is agreed by and between the parties that the said wines and liquors shall be 
consldered as placed at the premlses of No. 152 Columbus avenue on consigu- 
ment, and the title in and to said wines and Uquors shall always be in the 
party of the first part until the fuU Indebtedness to the party of the iirst part 
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Is paid and recelpt in full therefor Is giveu. It Is further agreed tliat the value 
of the said wines and liquors hereby to be dellvered under this agreement is 
$d4:5.55. Signed aud wltnessed the day o£ the year above written. 

"James M. McCunn & Co. 

"Penny & Andersen, Per Andersen." 

Exhiblt E. 

James M. McCunn & Co., Dlstillers and Importers. 98 Pine Street, New 
York, June 11, 1909. Sold to Messrs. Penny & Andersen, 152 Columbus Ave., 

City. Terms: (en eonsignment). Shlpped via : "1 bbl. Pranlclin Club 

rye, E42344.51, 47.50 galls. at $2.30, $109.25 ; 1 bbl. Private Stock rye, B4234450. 
48.50 gails. at $3, $145.50 ; % cask pale Impérial sherry, 22 galls. at $2, $44 : 
% cask Cruzado port, 23.50 galls. at $2, $47 ; % cask Helland gin, R32505353, 
26 galls. at $2.25, $58.50; % cask Old Tom gin, R3250352, 26.50 galls. at $2.25, 
$59.63; % cask Gordon gin, 101333, 17.50 galls. at $3.25, $50.88; % cask Strom- 
ness Scotch, 76748, 26 galls. at $3.60, $93.60 ; 5 galls. Cromac Irlsh, 62413, 5 
galls. at $3.60, $18; 5 galls. extra sup. blackberry brandy, 204913, 5 galls. at 
$1.50, $7.50; Vs cask Fromy, Eogee & Co. brandy. 76747, 24.50 galls. at $4.95, 
$121.27; 5 galls. St. Croix rum, R2699066, 5 galls. at $3.50, $17.50; 5 galls. 
Janialea rum, R2699068, 5 galls. at $3.50, $17.50 ; 4 flve-gall. box demjs. at $1.25. 
$5 ; 1 case spécial llquer Scotch, $14 ; 1 case (10 year old) Coleraine. $14 ; 50 
qts. St. Julien (Dom) at $2.30, $9.60 ; 100 pts. St. Julien (Dom) at $3.30, $13.75 ; 
50 qts. B & G Medoc at $4.50, $18.75 ; 100 pts. B & G Medoc at $5.50, $22.90 ; 
13 qts. Feist Nelrsteiner at $5, $5.42 ; 50 qts. Feist Neirstelner at $6, $12.60 ; 1 
case (qts.) Graves at $4.75, $4.75 ; 1 case (pts.) Graves at $5.75 ; 1 case (qts.) 
Pommard at $11 ; 1 case (pts.) Pommard at $12— $945.65. Three bar bottles, 
2 private decanters ; 2 cabinet decanters." 

Ko payments were ever made for thèse goods, and the petitioner asks that 
they be returned to hlm as consigned goods, or, If their return cannot be had, 
then that he recover the value thereof, $94.5.55, together wlth damages for un- 
lawful détention and cests. ïhis is the pétition referred to the spécial master 
for examination, testimony, and report. 

I am of the opinion, and so report, that the pétition should be dlsmlssed, for 
the reason that the inhérent character of the attempted eonsignment was a 
sale of goods for consumption, with a secret restriction that title should not 
pass until the goods were paid for, which is inconsistent with the continued 
ownership of the vendor, and Is fraudulent aud vold as against creditors of 
the bankrupt. In re Gareewich (O. C. A. N. Y.) 115 Fed. 87, 53 C. C. A. 510, 8 
Am. Bankr. Rep. 149; In re Wells (D. C Pa.) 140 Fed. 752, 15 Am. Bankr. Rep. 
419; In re Ilassam (D. 0. Vt.) 153 Fed. 932, 18 Am. Bankr. Itep. 743; Pontiac 
Buggy Co. V. Skiuner (D. C. N. Y.) 158 Fed. 858, 20 Am. Bankr. Rep. 206. 

Ihe only distinction between this and the Gareewich Case appears In the 
form of the agreement for the dellvery of the goods. In the case at bar it is 
termed "mémorandum of eonsignment," and provides that the goods "shall be 
cousidered as placed at the premises of No. 152 Columbus avenue on eonsign- 
ment," and the title shall always be in McCunn until the full indebtedness of 
Penny & Andersen Is paid ; the value of the goods dellvered being stated at 
$945.55. The inveice accompanyirig the goods contalned the words "sold to 
Messrs. Penny & Andersen, terms, on eonsignment," and gives the price of each 
article of the eonsignment going to make up the aggregate of $945.55. 

The debters were permitted to selî and dispose of the goods as they saw fit 
and at any price and terms, for consumption en the premises as required in 
their business. The agreement is silent as to the disposition of the proceeds 
of sale, but recoguizes an indebtedness on the part of Penny & Anderson to be 
paid befere the title vests in them. The petitioner, recognizing this incon- 
sistenCy, by an amendment to hls original pétition alleged a further oral agree- 
ment that the proceeds of sale were to be kept in a separate fund and that said 
fund was to be applied upon the piirchase price until fully paid. But there is 
no compétent proof of any such agreement. Against the objection of the trus- 
tée Mr. McCunn testifled (page 43): "We drew up the agreement which bas 
been marked in évidence — a eonsignment agreement whereby those goods were 
to be sold and paid for In amouuts as Mr. Anderson derived from the sale of 
the goods." 
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In othér words, the wltness merely stated his construction of the agreement 
But even îf the alleged oral agreement was made it eannot help the petitioner, 
for the vice In the whole transaction Iles in the fact that the goods were deliv- 
ered for consumption or sale in a way Inconsistent with continued ownershlp 
of the vendor, and therefore constituted a fraud upon the vendees' creditors. 

As is well stated by Judge Archbald (In re 'Wells, supra): "There is no 
particular magie In the terms 'conslgned' or 'consigned account' In a seuse, 
ail goods shlpped to another are consigned to hlm; The question is: What was 
the inhérent chara;cter of the transaction which dépends upon the purpose of 
it? Were the goods put in the hands of the one party by the other to be sold 
for hlm and on hls account, creating a relation of principal and factor, or were 
they turned over to such purehaser to be treated and disposed of as hls own, 
being responsible to the other for the price? In the one case we hâve a trust or 
bailment, the goods throughout being those of the consigner or principal, as 
well as the moneys received for them ; in the other there is a sale, the super- 
added condition sometimes appearing that the tltle shall not pass until the 
goods are pald for amounting to nothlng as a restriction upon it." In the above 
case the pétition for the return of the goods was dismlssed. 

The transaction in question did not create the relations of principal and 
factor, for a faCtor eannot make a profit of his agency nor a valld purchase for 
himself and recelves a commission for his services. A. & E. Ency. Law, vol. 
12, at pages 628, 644. If it were claimed to be a warehousing contract, it 
would be vold against creditors because there was no change of possession con- 
tinuons or otherwise, nor any real séparation from other goods belonging to 
the bankrupts. Security Warehousing Oo. v. Hand, 206 tJ. S. 415, 27 Sup. Ct 
720, 51 L. Ed. 1117. If it were claimed to be a chattel mortgage, it would be 
void for nonflling as against the trustée under the rule laid down in Skilton v. 
Codington, 185 N. Y. 80, 77 N. B. 790, 113 Am. St. Rep. 885, disapproving the 
earller case (In re Economlcal Printlng Co., 110 Fed. 514, 49 O. C. A. 133, 6 
Am. Bankr. Rep. 615), which can no longer be clted as authority for the con- 
trary proposition. And if it were claimed to be a condltlonaJ sale it would 
be vold as against creditors under the rule laid down in Re Garcewlch, 115 
Fed. 87, 53 C. O. A. 510, 8 Am. Bankr. Rep. 149. 

The authorities in other districts are not uniform on this question, dependlng 
to a great degree on the varying state statutes. The case of In re Fabian 
(D. C.) 151 Fed. 949, 18 Am. Bankr. Rep. 488, in the Eastem district of Pennsyl- 
vanla, is relied upon as controverting the proposition above stated. In that 
case the vendors agreed to ship to the bankrupt "from time to time certain 
goods to be sold for their account as per schedules to be delivered at time of 
shipments, and ail such goods to remain the property of (the vendors) until 
sold for their account." The nature oï the goods is not disclosed. Provision 
was made for guaranteed weelUy averages and a regular aceounting and ad- 
justment between sales and remittances. The court considered the case within 
the décision of the United States Suprême Court (York Mfg. Co. v. Cassell, 
201 U. S. 344, 26 Sup. Ct. 481, 50 U Ed. 782) and sustained the contract in 
favor of the vendors. 

As to the York Manufaeturing Company Case and others dependlng on it, the 
confllct with the Garcewlch Case and the cases dependlng on it is only ap- 
parent. Machinery, fixtures, and merchandlse may be the subjects of con- 
dltional sale, and the court will protect the claim of the conditlonal vendor as 
against the trustée who takes the property in cases unaffected by fraud sub- 
ject to ail equities impressed upon it in the hands of the bankrupt. Thompson 
v. Fairbanks, 196 TJ. S. 516, 25 Sup. Ct; 306, 49 L. Ed. 577. But where there is 
fraud, actual or constructive, the cases rest upon a différent reasoning. Thus, 
in the Security Warehousing Case, supra, the Suprême Court, after reviewlng 
the York Manufaeturing Company Case and others, held: "The case at bar 
bears no resemblance in its facts to the case just cited. There was no valld 
disposition of the property in the case before us or any valid lien. The so- 
called warehouse receipts, Issued by the warehousing company, upon the facts 
of this case give no lien under the law in Wisconsin, in which state they were 
issued. In such case this court f ollows the state court." 

In the Garcewlch Case the Circuit Court of Appeals of the Second circuit 
rests its décision flatly on the fraudulent nature of the conditlonal sale. "We 
thlnk that the court below erred in viewing the case as one in which there had 
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teen a valld conditional sale good as against creditors. If tlie sale liad lieeii 
of that character, we thliik tlie décision would liavé been correct, but, beliiK a 
frauduleiit one, it was void as to the trustée." So in Re Hassjiui, supra, Judge 
Martin, of Vermont, says: "It bas been repeatedly held that when persoual 
property is delivered to a vendee for sale or to be dealt with In a vvay incon- 
sistent with the ownership of the seller, or so as to destroy Iiis lien or right 
of property, the transaction cannot be upheld as a conditional sale and is a 
fraud upon the creditors of the vendee. [CSting cases.] In no case dftclded by 
the Suprême Court to which my attention has been called has the court upheld 
secret liens or mortgages upon goods deaigned for sale or so tainted by fraud 
as to creditors as this case appears to be." 

TJnless there be "some partlcular magie in the term consigned" which is not 
made to appear in the discussion of the cases, I must conclude that thé form 
of the transaction is immaterial. The court will look at the substance of the 
transaction, and if tainted with constructive fraud, as in this case, will con- 
strue it according to its real purpose. 

I therefore flnd and report that the petitioner is not entitled to recover of 
the trastee the goods in question nor the proceeds thereof so far as sold, and 
that his pétition should be dismissed, with eosts. 

Lesser Bros. (William Lesser, of counsel), for the motion. 
Wait & Foster (Charles C. Bunker, of counsel), oppo.sed. 

HOUGH, District Judge. Motion granted. Report confirmed. 



LUDVIGH V. AMERICAK WOOLEN CO. et al. 

(District Court, S. D. New ïork. January, 1910.) 

1. Bankbdptcy (§ 140*)— Suit by Teustee to Recover Property— Title of 
Bankbupt— Sale or Bailment. 

Bankrupts were dealers in silk and woolen goods, buying the latter 
largely from the American Woolen Company. Some two years prier to 
the bankruptcy, at the instance of the Woolen Company, the Niagara 
Woolen Company was organized, and two shares of stock were taken by 
the Woolen Company to qualif y two of its employés for directors ; prac- 
tically ail the remaining stock being issued to one of the bankrupts, who 
executed a mortgage on real estate to secure payment therefor. The 
Niagara Company was controUed by the Woolen Company, and its char- 
ter authorized it only to contract and deal with the Woolen Company and 
deal in fabrics received therefrom. It at once made a contract with the 
Woolen Company which bound it to reçoive whatever goods the latter 
should see fit to fumish, sell the same, and collect and pay the i>roceeds 
to the Woolen Company, less the différence between the selllng and in- 
voice priées; the goods to remain until sold the property of the Woolen 
Company. Such goods as it dld not sell or collect pay for it was bound to 
account and pay for to the Woolen Company at Invoice price, and to se- 
cure performance of such contract in ail its parts one of the bankrupts 
pledged ail of his stock to pay for which he had given the mortgage. The 
Niagara Company had no working capital. A small office was railed off 
for it in the bankrupt's store where it kept a bookkeeper, furnished by 
the Woolen Company, an additional sign with its name thereon was placeil 
on the store front, and its goods were received in such store, mingled with 
the goods of the bankrupts, and sold by their salesmen with their own 
goods under an arrangement that bankrupts were to reçoive a certain siun 
per month for the service from the "earnings" of the Niagara Company. 
Shortly before the bankruptcy, the bankrupts being insolvent, the Woolen 
Company removed from their store ail the remaining goods furnished by 
it under the contract. Held, that the organization of such paper corpora- 

•For other cases see same topic & § numbkk in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
176 F.— 10 
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tlon was mei-ély a devi'ce on the part of the Woolen CSompany to secure 
itself against loss In respect to goods whlch it In fact sold to the baiik- 
rupts; that since under tlie arrangement the bankrupts were ultimately 
llable for the price of the goods, wbether thèy sold the sanie or not, and 
without right to return theni, the transaction was not a bailment or con- 
signment, but a sale by whlcU title to the goods passed to the bankrupts 
and f rom them to thelr trustée in bankruptcy. 

[Ed. Note. — For other cases, see Bankrui)tcy, Dec. Dig. f 140.*] 

2. Sales i§ 4*)— Distingijishbd from Bailment. 

One to whom goods are delivered, whieh lie not only may sell, but nnist 
pay for whether he sells them or not, and whieh he cannot return, is not 
a bailee, but a purehaser. 

[Ed. Note.— For other cases, see Sales, Cent. Dig. §§ 7-11 ; Dec. Dig. § 4."'J 

In Equity. Suit by Clifford G. Ludvigh, trustée in banlcruptcy of 
P. Horowitz & Son, again.st American Woolen Company and Niagara 
Woolen Company. On final hearing. Decree for complainant. 

See, also, 1.59 Fed. 796. 

Abram I. Elkus, Garrard Glenn, and James N. Rosenberg, for com- 
plainant. 

Daniel P. Hays and Ralph Wolf, for défendants. 

HOUGH, District Judge. Prior to 1901, and thereafter until the 
fall of 1904, Philip and Joseph Horowitz (father and son) constituted 
the firm of P. Horowitz & Son, whieh firm (and its members) became 
bankrupt on January 26, 1905. Complainant, as trustée for the firm 
of its members, brings this suit to recover the value of certain mer- 
chandise physically removed from the bankrupts' place of business by 
the défendants shortly before the filing of the involuntary pétition 
herein. The bill of complaint also demands an accounting for certain 
moneys alleged to hâve been transferred shortly before pétition by the 
bankrupt partnership to the défendant Niagara Woolen Company 
(hereinafter called "Niagara Company"). This claim was not pressed 
at the hearing, for reasons sufficiently apparent from the facts to be 
stated. The Horowitz firm had been engaged in the purchase and 
Sale of silk and woolen goods for some time before the organization 
of the American Woolen Company (hereinafter called "Woolen Com- 
pany") in 1901. The partners had been accustomed to buy (probably) 
much more than half their woolen goods from firms and corporations 
whieh became merged in the Woolen Company on the formation 
thereof. 

From his appearance on the witness stand Joseph Horowitz must 
hâve been a very young man in 1901, and it is quite évident that as long 
as the firm lasted the controlling spirit thereof was (naturally) the 
father, Philip. Before organization of the Woolen Company, Horo- 
witz & Son had at times, if not steadily, carried a line of woolens av- 
eraging $40,000. After the formation (but how long after does not 
appear) of the Woolen Company, and on November 15, 1901, an agree- 
ment was entered into between Horowitz & Son and the Woolen Com- 
pany by whieh : (1) Horowitz agreed to accept goods "on consign- 
ment" from the Woolen Company, and in considération Of such con- 

*For other cases sec Bame topic & § niimbisr in Ded. & Am. Digs. 1907 to date, & Rep'r Indexes 
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signment further agreed to "consider any and ail shipments of mer- 
chandise as consigned, whether billed to that efïect" or not. (2) The 
title to such consigned marchandise "or its proceeds" was alvvays to be 
vested in the Woolen Company "until said marchandise is fuUy ac- 
counted for." (3) Horowitz agreed "to make ail bills of such con- 
signed goods payable to" the Woolen Company and to render "an ac- 
count of sales" to the Woolen Company at least once a month. (4) 
Horowitz was also to give real estate security to protect the Woolen 
Company from any failure to "observe this consignment contract in 
its entirety." (5) Horowitz's profits were stipulated to be "the différ- 
ence between the invoice prices and the selling prices" of the consigned 
goods. (6) The "basis of terms" to Horowitz was to be 7 per cent, 
discount for four months, and any increase in profits by varying thèse 
terms to the trade was to go to Horowitz. (7) The Horowitzs were to 
hâve a drawing account of $1,800 a month, the same to be charged to 
profit account "provided the sales of goods made by P. Horowitz & 
Son shall warrant such payment." 

This agreement was to extend until December 1, 1902, and during 
its continuance Horowitz was to "buy woolens" from no one except the 
Woolen Company. How closely this agreement was adhered to does 
not appear from the évidence, except that under it sales were made in 
the name of Hotowitz & Son and bills for such sales sent to customers 
bearing a prominently printad legend in red ink to the effect that the 
amount was payable direct to the Woolen Companj'. The goods thus 
obtained by Horowitz continued to represent a stock of about $40,000. 

It is obvions that this business arrangement was an endeavor on the 
part of the Woolen Company to retain title to ail goods delivered to 
Horowitz, and to make ail persons buying such goods through Horo- 
witz debtors of the Woolen Company; but there is nothing in the 
agreement requiring Horowitz at any time to take and pay for such 
of the goods as were not sold. The requirement was to "account" for 
goods in January and July, but for ail that appears from the agree- 
ment produced or the évidence herein goods were sufficiently accounted 
for by showing them on hand. As the term of the agreement of 1901 
approached its end, the Woolen Company, for reasons not shown in the 
évidence, decided upon a différent method of doing business with 
Horowitz, which method is expressed in divers agreements dated No- 
vember 25, 1902, and in évidence. As to what occurred at this time, 
the actors in such occurrences and their relation to each other, there is 
no conflict of évidence, and it is sufiicient for the.purposes of this cause 
to state only my ultimate conclusions thereon. Both the elder and 
younger Horowitz were entirely under the control of the Woolen Com- 
pany, so far as obtaining and marketing the product of that company 
was concerned. What they did was done on the order of the Woolen 
Company. For ail that appears they were entirely willing to obey 
orders, but they either had to obey orders or forego much if not most 
of their business. Therefore, unders orders from the Woolen Com- 
pany, they contributed $300 and the Woolen Company $200 toward the 
capital stock of the then incorporated Niagara Company. The $500 
thus obtained allowed the issue of five full paid shares of the capital 
stock of the newly formed corporation, and with said $500 the cor- 
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poration itself paid the fées and expenses of the Woolen Company 's 
counsel in and about the incorporation of the Niagara Company^ The 
balance of the authorized capital stock ($20,000) of the Niagara Com- 
pany was issued in considération of the assignment or exécution to the 
Niagara Company of a mortgage for the proper amount made by 
Philip Horowitz on certain real estate owned by him. (This was the 
same real estate which had been used to secure the performance of the 
"consignment agreement" of 1901.) 

The Niagara Company then had on paper a fully paid in capital 
stock, of which Philip Horowitz owned 197 shares, and the remaining 

3 shares were distributed between his son and the two employés of the 
Woolen Company, who immediately became the directors of the Niag- 
ara Company. The sole business of that company, as revealed by its 
articles of association, was "to contract and deal with the American 
Woolen Company of New York and to deal in fabrics received there- 
f rom." There was also charter power to acquire real estate, or mort- 
gages thereon, not exceeding $20,000 at any one time ; but this right 
was, under the évidence, plainly to be used only in validating the issu- 
ance of capital stock in the manner above set forth. The Niagara 
Company, having been thus f ormed with the limitéd powers above indi- 
cated and officered in such a manner as to insure its control by the 
Woolen Company, executed a contract with the Woolen Company 
dated November 25, 1903, whereby the Woolen Company agreed: (1) 
To deliver to the Niagara Company such goods "as it in its judgment 
sees fit." (2) The Niagara Company agreed to accept such goods, to 
hold them as the property of the Woolen Company and in such wise 
that "the title to the said (goods) shall pass directly from the (Woolen 
Company) toper sons to whom the same shall be sold * * * in the 
manner and upon the terms herein contained." (3) To keep the goods 
aforesaid insured in the name of the Woolen Company (whether this 
was ever done does not appear — it was not done regularly). (4) To 
"sell the goods" to persons selected by it (Niagara Company) and to 
eollect ail bills for such sales and "immediately to pay over to (Woolen 
Company) any amount (so) collected immediately upon its collection," 
minus the différence between the invoice price to the Niagara Company 
and the sale price fixed and collected by said company (clause 4). (5) 
To guarantee payment of ail bills for merchandise so sold, and "in 
case any merchandise dehvered under the provisions of this agreement 
by (Woolen Company to Niagara Company) is not accounted for to 
(Woolen Company) under the provisions of clause 4 of this agreement 
to pay(Wpplen Company) the invoice price of said merchandise." 

It is tô be observed that this document requires the Niagara Com- 
pany to pày fhe invoice pricé of the merchandise dehvered to it unless 
it accourits for the same "under the provisions of clause 4" ; but clause 

4 contains^ âs' âbove setforth, a spécifie agreement on thé part of the 
Niagara Company to sell the merchandise and pay over to the Woolen 
Company the sale price thereof, less the différence between such price 
aiîd the invoice value. It follows that if the Niagara Company could 
not account to the Woolen Company for money by selling the goods it 
was nevertheless bound to pay the invoice price and (continues the 
written agreement) "thereupon title to said merchandise * * '•' so 
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paicl for shall pass to" the Woolen Company. It was further provided 
(6) that the invoices given by the Woolen Company to Niagara Compa- 
ny "are to be subject to the usual trade discounts" of the Woolen Com- 
pany. Contemporaneously with the exécution and delivery of this 
agreement between the tvvo corporations the members of the bankrupt 
firm executed an agreement of suretyship to the Woolen Company "for 
the full and faithful performance" of the contract just mentioned on 
the part of the Niagara Company. By this agreement the partners 
guaranteed to the Woolen Company "the full and faithful performance 
of any and ail conditions imposed on the Niagara Company" by said 
contract, and as further security for faithful performance the elder 
Horowitz transferred his 197 shares of the Niagara Company to an 
officer or agent of the Woolen Company. Thèse two agreements of 
November 25, 1902, were to endure for a year, but on November 17, 
1903, were continued in force (wiih some modifications) to December 
1, 1904. The modifications related only to the discounts to be allowed 
the Niagara Company, provided it turn over to the Woolen Company 
the invoice value of goods delivered to it "within sixty days (of the 
sale thereof) by the Niagara Company." 

The Niagara Company, having thus a légal existence, full-paid cap- 
ital stock and a means of getting goods from the Woolen Company, 
made the younger Horowitz (Joseph) its président, but in by-laws at 
once adopted limited the présidents powers so that he was net author- 
ized "to make contracts for the purchase of merchandise from any 
other person, individual, firm or corporation than the American Wool- 
en Company of New York." Thus far Niagara Company had no 
quick assets and no working capital. Regarded as a separate corpora- 
tion, it had no machinery at ail for carrying on a mercantile business. 
Obviously there must be some means provided for doing this, and it 
was accomplished by acting upon a communication from Philip Horo- 
witz received at an adjourned meeting of the Niagara's incorporators 
held at the offices of the Woolen Company on November 25, 1902. 
Mr. Horowitz ofïered in writing "to pay ail the expenses of doing busi- 
ness for the Niagara Woolen Company in considération of the sum of 
$1,200 monthly, to be paid out of the earnings of the corporation." 
This offer was accepted, and thereafter and until the early summer of 
1904 Philip Horowitz was paid this monthly amount usually if not 
with regularity. 

If the documents submitted in évidence and the scheme thereby un- 
folded hâve beeh understood, it is manifest that the resuit thereof, if 
adhered to and recognized as lawful, was to enable the Woolen Com- 
pany to send to the Niagara Company as great or as small a quantity 
of goods as it desired. Sûch is the express language of the agreement. 
There was no limit to the Niagara Company's obligation to receive 
goods from the Woolen Company, but the latter corporation was not 
bound to deliver any goods at ail. Merchandise once delivered on 
consignment to the Niagara Company could be sold by the latter, and 
any advance over invoice price or value retained, and it is evidently 
by such sales at advanced priées only that the Niagara Company could 
make any earnings whatever. If the goods were not sold, or were sold 
at a loss or to persoiis who did not pay, it was nevertheless plainly in- 
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cumljent upot^ the Niagara to pay to the Woolen Company the invoice 
price. The expansés of this business were to be paid by Philip Horo- 
witz, and his obligation in form was to pay ail the Niagara's expansés, 
no matter what they were, in considération of $1,200 a month ont of 
the "earnings" of that concern. If there were no earnings, lie had no 
daim to this monthly payment ; but his obligation to pay the expansés 
of the business remained in force. It was further incumbent upon the 
Horowitz firm to make good every obligation of the Niagara Company 
to the Woolen Company, i. e., not only were ail sales guaranteed, but 
ultimate settlement with the Woolen Company on the basis of invoice 
price for ail goods delivered was likewise covered, and to the per- 
formance of thèse onerous obligations the elder Horowitz had pledged 
substantially ail the capital stock of the Niagara Company, which in 
turn represented a foreclosable interest in his personal real estate. 

The mère statement of this paper scheme seems to me to show its 
unworkable nature. Perpétuai business sunshine was essential for 
its continuance even from day to day. It therefore becomes interest- 
ing and material to consider the évidence of what was actually donc 
under agreements stated, between November, 1903, and October, 1904. 
On thiç subject the testimony of Joseph Horowitz seems to me frank 
and honçst, though given under circumstances very painful to any son 
of Philip Horowitz. It was Joseph to whom was given the fiirst inti- 
mation that the Woolen Company desired to put into eflfect any such 
scheme as this just outlined, and the way it was put to him (by an 
agent of the Woolen, Company) was that his firm must incorporate. 
Doubtless the détails of the plan were not présent in the mind of the 
agent who spoke, but as arranged by that company's counsel it was the 
apparatus of the Niagara Woolen Company of which Joseph was given 
notice by the language above substantially quoted. 

In response to inquiry he was at the same time told that business 
would go on as before, and it did go on as follows: Joseph, as prési- 
dent of the Niagara Company, went from time to time to salesmen of 
the Woolen Company. He advised them of what he wanted, and in 
due time received a mémorandum of order specifyipg the quantity, 
quality, and price of the goods to be sent to the Niagara Company "in 
accordance with agreement had between us as of November 25, 1902." 
In due time also a manifest or "copy of order" was sent to the Niagara 
Company, in which the time of delivery was stated, and the terms (of 
so much per cent.ofif for payment within specified periods) were given, 
as in ordinary bills rendered. The copy of order also stated that : 

"ïhese goods are delivered on coiislgnmeut by (Woolen Company) aiid ac- 
eepteil by (Niagara Company) ujion the express condition that the title thereto 
reuiiilns vested In (Woolen Company) until pald for." 

The goods thus ordered and billed were usually sent to the Horowitz 
place of business, but in some instances they remained in the Woolen 
Company's store or warehouse until wanted. 

Obviously, as to goods delivered at Horowitz's place, some means 
of Connecting them with the Niagara were désirable, and, accordingly„ 
a sign reading "Niagara Woolen Company" was appended to the sign 
of Horowitz & Son displayed outside the door of the latter's establish- 
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ment. This sign seems to hâve been reasonably conspicuous. In tlie 
back part of the store a stall or partition about 10 f cet square was 
boarded off, and there a set of books was kept in which were entered 
ail goods received from the Woolen Company and ail sales of such 
goods as reported by the Horowitz salesmen, for the Niagara Company 
never at any time had a sales department of its own. 

The goods thus delivered by the Woolen Company bore tags which 
(if not removed) would serve to indicate their origin ; but they were 
so mingled with other goods, both woolens and silks, obtained by Horo- 
witz from divers sources, that there was nothing in the arrangement 
of goods in Horowitz's store to indicate that any particular goods were 
the property either of the Woolen Company or of the Niagara Com- 
pany, or not the property of Horowitz. The books last referred to 
were at first kept by employés of Horowitz, but were so badly kept 
that in July, 1903, the Woolen Company, at its own expense, in- 
stalled in the room or stall above described a bookkeeper, who there- 
after kept accurate record of such goods as were billed and of such 
sales and payments as were reported to him through Horowitz. The 
volume of business thus done in Woolen Company goods remained 
at least up to normal standards (an average Une of $40,000), and at 
times evidently ekceeded that figure. In selling goods Horowitz and 
bis clerks made no discrimination between Woolen Company goods and 
other goods. AU were oflfered alike, and ail customers were solicited 
through Horowitz; but when bills were rendered (at least as long as 
Joseph Horowitz was président of the Niagara Company) such bills 
for Woolen Company goods were in the name of the Niagara Com- 
pany only. It sometimes occurred that, when merchandise was sold 
in mixed lots (some from "consigned" goods and some from Horo- 
witz's own stock) to the same customer, a check came in payable to 
Horowitz & Son only. This check was deposited and a cross-check 
drawn in favor of the Niagara Company. Ail checks drawn to the 
Niagara's order were (under Joseph Horowitz's presidency) deposited 
in a separate bank account in the name of the Niagara Company. The 
business thus conducted was visited almost daily by the secretary and 
treasurer of the Niagara Company (a clerk of the Woolen Company), 
whose duties consisted in examining the sales book, and with the co- 
signature of Joseph Horowitz taking out of the Niagara Company "s 
bank account as much money as the account wovild stand without un- 
due depletion. 

After the payment of attorney's fées for the formation of the Niag- 
ara Company, the only checks ever drawn out of its bank account were 
either in favor of the Woolen Company or in favor of Philip Horo- 
witz for the $1,200 a month above alluded to. No dividends were paid 
on the Niagara's stock nor are any earnings of that company shown in 
excess of said $1,200 per month, while in the early summer of 1904 
thèse payments were stopped because, in the opinion of the secretary 
and treasurer, the "earnings did not warrant" them. 

In 1903 Joseph Horowitz objected that the terms of discount per- 
mitted by the Woolen Company were not sufficiently gênerons. He 
laid bis claim before the proper agents of the Woolen Company and 
fînally received a mémorandum (in évidence), from which it would ap- 
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pear that substantially what Joseph had requested was to be granted to 
the "crédit P. H. & Son." In December, 1903, Joseph Horowitz de- 
sired to hâve certain of the consigned goods taken back by the Woolen 
Company, but was informed that that company could not consent "to 
hâve thrown back into; our stock fall goods which were made expressly 
for you and delivered in accordance vi^ith the terms of the agreement"' 
— "you" meaning Niagara Woolen Company. Spécifie agreements 
were made to the effect that "off-price" goods 'whfch had been ordered 
ty Joseph Horowitz, as président, would be taken back by the Woolen 
Company, provided that that company was saved harmless from ail 
loss by such sending back of goods. 

There is nothing in the oral évidence to persuade me that down to 
about May, 1904, there was any departure from either the letter or the 
spirit of the written agreements first above set forth.. The resuit was 
that, if the Horowitz nrm could not sell and collect for enough goods 
in a month to show $1,300 of "earnings" by the Niagara Company, they 
got no contribution from the major portion of their business toward 
thé payment of their rent, their clerk hire, and their personal expenses. 
Yet they had nothing upon which they could honestly borrow. Joseph 
Horowitz déposes that he, accordingly, found the burden more than he 
could bear, resigned the presidency.of the Niagara Woolen Company, 
and èntered into a business of his own.inot formally retiring from his 
father's firm, but after about May 1, 1904, having nothing to do there- 
with and rarely visiting the place of busirless. Philip Horowitz suc- 
ceeded his son as président of the Niagara Woolen Company, and 
shortly entered upon the séries of dishonest transactions which hâve 
ultimately produced this litigation. Instead of indorsing checks drawn 
to the order of the Niagara Woolen Company for deposit and there- 
after putting them in the bank account of that corporation, he (as prési- 
dent) indorsed them in blank and thereafter deposited them in his own 
bank account and appropriated the proceeds to his own use — of course 
keeping thèse transactions concealed from the Woolen Company's 
bookkeeper in his own place of business and from the visiting secretary 
and treasurer. This lasted for several months, until a fire occurred in 
his place of business under circumstances so suspicions that an investi- 
gation was entered upon, pending which the pétition in bankruptcy 
herein was filed, whereupon Philip Horowitz fled the jurisdiction, and 
has not since been seen nor heard of by any party to this litigation (so 
far as appears) nor by his own son. 

Upon the discovery of Philip Horowitz's dishonesty and probable in- 
solvency, the défendants herein removed from Horowitz's store ail 
consigned goods then on hand (said to amount to over $33,000), and 
for an accounting as to the same this action is brought. The bill of 
coraplaint correctly allèges the main features of the plan above set 
forth, but it also asserts (in substance) that with the knowledge and 
connivance of the defendahts, and especially of the ofiîcers and agents 
of the Woolen Company, Horowitz & Son sold the /'consigned goods 
in their own name and rendered bills in their own name and made 
collections accordingly," and that in most instances the proceeds of 
such sales were placed by the bankrupts "in their own bank account," 
so that in efïect the bill charges that, however legally good inter partes 
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the paper scheme was, it was also from the beginning, or nearly so, 
practically disregarded, and is now used, and was always intended to 
be used, only as a protection in time of need ; while ordinarily the 
Horowitz firm with the knowledge and consent of the Woolen Com- 
pany tratisacted their business, sold goods, and made collections there- 
for'exactly as if they had bought ail the goods in their store for cash 
or crédit in the ordinary way. This, as above sufficiently indicated, I 
do not believe to be true. There is no évidence of any actual fraud 
on the part of the Woolen Company ; on the contrary, the évidence is 
clear that that corporation, acting under advice of counsel, perfected 
this plan in order to avoid suspected dangers in doing business with 
Philip Horowitz. The plan was believed to be lawful, and was hon- 
estly adhered to until within a short time of f ailure, when Philip Horo- 
witz more than justified suspicion by flagrantly violating his own 
agreements and becoming a fugitive from his creditors. This makes 
the case presented for décision on the évidence quite différent from 
that before the court on demurrer, but the bill is broad enough to 
fairly cover the claim now put forward by the trustée. 

Décision. 

Complainant's présent position may be thus stated from the bill, 
which avers that by reason of the premises the "stock of goods deliv- 
ered by said American Woolen Company and maintained at the said 
place of business of the bankrupts became and remained the property 
of the latter in so far as the rights of ail the latter's creditors * * * 
are affected or in any way concerned." This is an assertion that the 
removed goods belonged in the eye of the law to the bankrupts, and 
therefore belong to their trustée, and that this case is brought to re- 
move from said goods or their value the incumbrance created by the 
création of the Niagara Company and the apparatus of contracts above 
recited. It may be admitted, and is found, that there was no actual 
fraud on the part of any one, in the sensé either of suppression of truth 
or suggestion of falsehood practiced upon creditors. The existence 
and powers of the Niagara Company were matters of record, its prés- 
ence at Horowitz's store was advertised by a sign, and any one might 
examine the form of bill rendered for many (if not most) of the sales 
made by Horowitz. Yet if the entire scheme as revealed by the agree- 
ments entered into or the conduct of the parties thereunder or both 
constitute a transaction f raudulent as matter of law," the good faith of 
ail parties cannot avail as against creditors, and a trustée in bankruptcy 
is a proper party complainant to assert the creditors' rights. Skilton 
v. Codington, 185 N. Y. 80, 77 N. E. 790, 113 Am. St. Rep. 885. 

Nor does it advance the matter to point out that the arrangements 
complained of were valid and lawful inter partes. That is admitted ; 
but so are most conveyances actively fraudulent as against creditors. 
Neither is it important to dwell much upon the method of doing busi- 
ness under the contracts and agreements made. It often happens that 
what contracting parties do, how they deal with each other, after con- 
tract made, more clearly shows what they really intended to do than the 
written instruments by which they concealed rather than revealed their 
purposes. In this case about the only light cast on the parties' writing 
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by their acts makes the court certain that it wàs never intended by the 
Woolen Company to ship or deliver to Niagara Company more mar- 
chandise than Horowitz ordered, and he ordered only what he hoped 
to dispose of in what ail parties regarded as his business. The presi- 
dency of the Niagara Company was thought of only as a part of the 
plan ordained by the Woolen Company, which was the only method by 
which Horowitz & Son could provide themselves with goods, and the 
plan itself was deemed but a légal substitute for the consignment agree- 
ment of 1901, as to which the Woolen Company 's counsel had grown 
doubtful, whiie Horowitz thought of nothing but getting the goods and 
selling them at a profit which he could kgep. 

Let this matter, therefore, be tested by the written contracts. P'rom 
them alone it is apparent that in substance and effect Horowitz & Son 
were obliged to pay the invoice price for every yard of goods delivered 
to the Niagara Company sooner or later, whether the merchandise was 
sold or not, and even if it were burned or stolen the Woolen Company 
was entitled to sue both father and son for such invoice price or any 
deficiency thereof, and if such suit was not desired the obedient direct- 
ors of the Niagara Company could. foreclose oh the Horowitz real es- 
tate and so put the Niagara Corripany in funds to pay pro tanto. In 
short, the Woolen Company so arranged matters that while carefully 
avoiding ail sùch woirds as sale or conveyance, and procuring Horo- 
witz to agrée to such avoidance, it was from the moment of delivering 
g'oods contractually entitled to recover from Horowitz the sale price of 
those goods, and could not be compelled to résume possession of any 
of them; yet it always claimed and now claims to own'outright what 
it would not take back and could sue for the price of. If this method 
of openly doing business is légal, the défendants must prevail; but 
legality is not to be determined by words. A formai conveyance in 
fee may be but a mortgage and will not be saved by the strongest 
habendum clause ever penned; and where fraud, whether by active 
deceit or légal misnomer, is averred and proved, the rights of parties 
are to be judged by their substantial position towards each other and 
not by the label they put on their transactions. 

After patient considération of this confessedly novel business device, 
I am convinced that the vice of défendants' position is that they hâve 
wrongfully labeled what they did. They urge that the transaction was 
(1) a consignment and nothing else, and (2) the bankrupts were not 
the consignées, but were at ail times strangers to the goods, whence it 
foUows that the Woolen Company owned the goods taken; but, if not, 
then, whoever owned them, Horowitz & Son certainly did not. 

The first of thèse propositions will not bear investigation. A con- 
signment is but a species of bailment, and if the so-called "consign- 
ment" does not respond to the légal tests for bailment, it canaot be what 
the label callsfpr. Whether a delivery of goods does or does not con- 
stitute a bailment is primarily determined by the question whether the 
identical article dehvered is to be returned. But where there is no 
obligation on the part of the bailee to restore the spécifie article, even 
though he be at liberty t6 return another thing bi equal value (instead 
of paying money), he becomés a debtor, and the title to the property is 
çhanged; the contract'in such a case is one of sale. Foster v. Petti- 
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bone, 7 N. Y. 433, 57 Am. Dec. 530. And the same fundamental es- 
sential to any contract of bailment bas been recognized and expounded 
time and again. See Cyc. p. 169, and cases cited; Benjamin on Sales 
(7th Ed.) p'. 5 ; Powder Co. v. Burkhardt, 97 U. S. 116, 24 L. Ed. 973. 
The ingenuity of man bas devised many variants of bailment, and un- 
doubtedly the mère fact that the bailee may sell the goods is n'ot enough 
to render the original transaction a sale (Ex parte White, L. R. 6 Ch. 
App. 397, affirmed 21 W. R. 465), while deliveries to "sell or return" 
are well recognized forms of bailment (Sturm v. Boker, 150 U. S. 312, 
14 Sup. et. 99, 37 L. Ed. 1093). A bailee also may hâve the right to 
account for goods lost or consumed at a fîxed price (Westcott v. 
Thompson, 18 N. Y. 363) without thereby becoming a vendee, and it is 
even possible (in some jurisdictions) that, under an agreement made in 
good faith and clearly intended by both parties to be one of agency, a 
consignée of goods may sell at any price, while accounting to bis con- 
signor at a price fixed beforehand (Harris v. Coe, 71 Conn. at 163, 41 
Atl. 552). 

It remains, however, always true that what the contract means is a 
question of fact, sometimes to be submitted to a jury (Crosby v. D. & 
H. Canal Co., 119 N. Y. 333, 23 N. E. 736), but finally, when the facts 
are ascertained, presenting a question of law for the court (Westcott 
v. Thompson, supra). The contract between the Woolen Company and 
Niagara Company does not respond favorably for défendants to even 
the most gênerons test. It bas never been held that one to whom goods 
were delivered, which he not only might sell, but must pay for whether 
he sell them or not, and who also cannot return any of the merchandise, 
is a bailee, and if he be not a bailee he cannot be a consignée. 

In my opinion the contracts in question plainly show an endeavor 
to obtain for the Woolen Company ail the rights of both vendor and 
bailor, while denying to the Niagara Company the privilèges of either 
a vendee or bailee. This cannot be done as against creditors who are 
entitled to bave the test of law applied to the transaction, however valid 
as between the parties themselves. The authorities on this subject 
(after the inhérent nature of the contract is ascertained) bave been so 
recently collected in Référée Dexter's able report (In re Penny & An- 
derson, 176 Fed. 141) that further citation seems superfluous. See, 
however, under Bankruptcy Act of 1867, In re Linforth. 4 Sawy. 370, 
Fed. Cas. No. 8,369; Nutter v. Wheeler, 2 Lowell, 336, Fed. Cas. No. 
10,384. 

Holding then, as I now do, that in légal effect the delivery of the 
gOods in question to the Niagara Company constituted a sale to that 
Company, it remains to consider whether this finding can benefit the 
creditors of Horowitz. In this branch of the case I find no difficulty, 
although no similar litigation bas been instanced. The analysis above 
made of the contract between the Woolen Company and the Niagara 
Company bas assumed (for argument's sake) that the latter was an in- 
dependent concern actually making contracts on its own behalf and 
maintaining a real existence separate and apart from the Woolen Com- 
pany and from Horowitz. It is, however, too plain for argument that 
such was not the case ; if it had not been for the agreement of Horo- 
witz & Son guaranteeing the performance of every covenant and obli- 
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gation entered into by the Niagara Company and for thé real estate 
security furnished (in effect) by Philip Horowitz as collatéral to the 
promise of his firm, the written engagements made between the Niag- 
ara Company and the Woolen Company would hâve been absurdities. 
There was no real person for the Woolen Company to contract with, 
except the bankrupts, and the whole and avowed meaning and intent 
of the arrangement was not to consign goods to the Niagara Company, 
but to enable Horowitz & Son to sell goods at their own priées without 
owning them. If the Woolen Company could not hâve dealt vf'ith an 
independent Niagara Company in the manner it did without having its 
dealing resuit in a sale, then that situation is not bettered by the inter- 
vention between the Woolen Company and Horowitz of a paper cor- 
poration which was merely another name for the Woolen Company 
itself. If the Niagara Company had really been an independent con- 
cern, had itself becoxne bankrupt with numerous creditors, and the 
Woolen Company had removed from its premises goods in like manner 
as it removed them from Horowitz's store, then, for the reasons above 
given, such creditors through their trustée could hâve recovered against 
the Woolen Company. If, however, Niagara Company had carried on 
its own real and independent business through Horowitz's clerks and 
mingled its goods with Horowitz's goods, then it is true that Horo- 
witz's creditors could hâve had no recourse against Woolen Company, 
whatever might hâve been their rights against Niagara Company, and 
Horowitz would then hâve been a stranger to the Woolen Company, 
however intimate might hâve been his relations with the Niagara Com- 
pany. But when the Woolen Company in the very beginning créâtes 
the Niagara Company, not for the purpose of doing business with it, 
but for the purpose of doing business with Horowitz, then the real 
substantive agreement made is,not the idle form of the consignment 
contract with the Niagara Company, but that which was intended as 
between the Woolen Company and Horowitz and expressed with per- 
fect plainness in the latter's indemnity agreement. From what source 
was the Woolen Company to receive payment for its goods? From 
the goods themselves, if possible. But who was to sell those goods? 
Plainly Horowitz, and, if he could not sell them, to whose property did 
the Woolen Company hâve recourse? Nominally to the capital stock 
of the Niagara Company, which, however, meant no more than the 
foreclosure of a mortgage upon Philip Horowitz's house. 

The légal efïect of this arrangement was exactly the same as that 
even more plainly expressed in the consignment agreement between the 
Woolen Company and Horowitz of 1901, with this différence only: 
That so far as the paper writings are concerned Horowitz could return 
in 1901 goods he did not want ; whereas, when in 1902 the transparent 
window of the Niagara Company was erected between himself and the 
Woolen Company he was forbidden that privilège. It is highly im- 
probable that in practice there was any such différence between 1901 
and 1902, but the différence between the written documents is clear. 
It results, therefore, that in my opinion the légal effect of the transac- 
tions shown in évidence is that at the time défendants removed the 
goods which are the subject of this suit such goods had been delivered 
to Horowitz & Son and were in their possession in pursuance of the 
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contracts of November 25, 1903, whereof the légal resuit was to render 
the persons to whom the goods were delivered and intended to be de- 
livered (i. e., Horowitz & Son) the vendees of the same. 

The complainant will therefore hâve an interlocutory decree requir- 
ing the défendants to account for the goods admittedly taken, or the 
value of the same, together with costs to be taxed. 



THE SUSQUBHANNA. 

(District Court, E. D. New York. January 15, 1910.) 

gnipprao (§ 84*) — INJXJET to Stevedoee— Contributoet Négligence, 

Libelant was foreman of a gang of stevedores, who were coallng a ves- 
sel, and on retuming to the vessel after dark after an absence he jumped 
from a temporary gangway, whlch they had construeted (or their work, 
Into an open hatchway, and was Injured. The ship had furnished lights 
which had been placed by the stevedores, who had full charge of that por- 
tion of the deck, but the hatchway was in the shadow. The hatch was not 
in use at the time, and whether the cover had been removed by one of the 
stevedores or by a seaman was lef t in doubt by the évidence ; but neither 
libelant nor any ofHcer of the ship had ordered it removed. Ileld, that In 
either event libelant did not exercise reasonable care in jumping onto a 
dark part of the deck, where he knew there were hatches, without exami- 
nation, and that he was not entitled to recover from the vessel for his In- 
jury. 

[Ed. Note.— For other cases, see Shipping, Cent. Dig. §§ 189, 190; Dea 
Dlg. §84;* Master and Servant, Cent. Dig. § 734.] 

Suit in admiralty by Eugenio Fortuna against the steamship Sus- 
quehanna. Decree dismissing libel. 

Convers & Kirlin (J. Parker Kirlin and John M. Woolsey, of coun- 
sel), for the Susquehanna. 

Jackson, HoUander & Frank (Eugène L,. Parodî and Samuel F. 
Frank, of counsel), for libelant. 

CHATFIELD, District Judge. The libelant was the foreman of 
a gang of stevedores, who at the time of the accident were engaged 
in loading the steamer Susquehanna with a supply of coal, upon the 
15th day of February, 1904. This steamer had what is known as a 
"cross-bunker hatch" in its bridge deck leading down to the space in 
which the coal for consumption was carried, and along each side of the 
house upon the bridge deck were three side hatches, which, according 
to the testimony, were usually made use of, or at least the one in ques- 
tion was made use of, to trim and completely load the coal in the ap- 
propriate bunkers, after- the space into which the cross-bunker hatch led 
had been filled. In order to dump the coal into this cross-bunker hatch, 
a gangway or elevated platform had to be built from the side of the 
vessel to a spot over the hatch, upon which wheelbarrows could be run ; 
the coal having been raised from the lighter by buckets, which were 
emptied into the wheelbarrows at the side of the vessel. This gang- 
way was about four feet above the deck so as to clear the rail and other 
obstructions, and the building of this temporary structure compelled 

*For oUier caeei see same topic & % numbsb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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tHe removal of a pinnace or boat which was ordinarily suspended 
from davits and rested upon supports near the rail of the vessel, out- 
side of the particular side hatch through which the Hbelant fell upon 
the day in question. 

The libelant's testimony is that he was compelfed to leave the ship 
about half past 4 o'clock in the afternoon of that day to get a gang- 
wayman in place of one who had gone home ; that when he returned 
it was dusk or nearly dark; that the lights had been arranged for the 
continuation of the coaling which was to go on through the night ; but 
that the lighter in which the supply of coal had been brought alongside 
of the vessel was empty at the point where the buckets were being 
lowered; and that he took the hawser or line of the lighter and pro- 
ceeded forward along the bridge deck of the Susquehanna, in order to 
pull the lighter forward, so as to bring another portion of her cargo 
within the range of the buckets for loading. As he did this, he 
climbed up on the elevated gangway or path for the wheelbarrows 
and jumped down upon the other side, immediately into and through 
the side hatch, which proved to be uncovered at that time. He sus- 
tained some injury by this fall. 

His testimony and that of ail the other witnesses satisf actorily shows 
that the exact location of this small hatchway was at that time within 
thé dârk radius caused by the shadows of the gangway and other 
structures in the neighborhood. Plenty of lights had been supplied by 
the ship, and the arrangement of thèse lights was entirely under the di- 
rection of the stevedores, of whom the injured man was fpreman. 
The gangway itself had been built by the stevedores, out of materials 
which they procured on the ship or dock, and the conditions of this 
gangway »were entirely within the control of the libelant. 

In the same way the use of the hatches and of the différent portions 
of the vessel and its machinery necessary for the loading of coal were 
under the direction of the stevedores, although it is apparent from the 
testimony of both sides that some officer of the ship, usually one of 
its engineering force, was on duty the greater part of the time, so as 
to see that the machinery of the vessel was available. 

The testimony of the ship's officers is to the efïect that the accident 
occurred somewhat later in the evening than the libelant fixes as the 
time when he fell, and the testimony of thèse various officers of the ship 
shows some confusion on their part as to whether the vessel had been 
coaling earlier in the day or upon the previous night A considérable 
portion of their testimony about the matters as to which they were 
questioned is either hearsay or generalizations from customs and sit- 
uations usually prevailing. If, however, the testimony of the claim- 
ant's witnesses who had any knowledge of the actual transactions be 
believed, no officer of the ship or no person connected with the ship 
for any explicit or authorized work had been near the hatch cover in 
question, and it may be assumed to be established from the testimony 
as a proposition of law that the control of the decks and hatches, so 
far as their use by the stevedoring gang was concerned, belonged to 
thé foreman pf the stevedores, and that the ship was not responsible 
for any carelessness or négligence on the part of the stevedores them- 
selves with respect to one another. Further, according to the testi- 
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mony of alL the witnesses, the hatchway in question was not required 
to be open at the time of the accident, inasmuch as the cross-bunker 
hatch was still being used for the loading of the coal, and no necessi- 
ties of the vessel or her crew called for anything in connection with the 
small hatch through which the hbelant fell. It is argued from this 
that the presumption is that it had been opened by some of the steve- 
dores themselves. 

Upon such a state of facts, no négligence against the vessel or on 
the part of any one for whose acts the vessel was responsible could be 
predicated. But the libelant présents certain testimony showing that 
the small hatch cover in question, which was substantially made and 
sufficient in every way for the purpose for which it was used, had been 
taken oflf by a sailor, or a man doing some painting, clothed as a sailor, 
on the afternoon in question, whiïe the foreman of the stevedoring 
gang was ashore looking for his new gangwayman. Two witnesses 
were produced by the libelant who testify about the actions of this 
sailor. The first one, a coal passer, says that the sailor removed the 
hatch in order to protect some fresh paint, at about 5 o'clock in the 
afternoon, and that the witness said in Italian, "Don't touch the hatch, 
don't touch the hatch," and also said, "Don't take it away, because 
some one might fall down." This stevedore could not talk Enghsh 
to any extent, and, when making thèse remarks, called to the son of 
the libelant, whom he designated as "Frank," and Frank talked to the 
seaman. This witness, Schianp, also testifies that the libelant fell 
down the hatch soon after he got back and before there was any op- 
portunity to warn him. The libelant's son, Frank, is shown by this 
testimony to hâve also known that the hatch cover. in question was oiï 
the hatch, and was himself called as a witness. He testified that he 
himself was working in the forward bunker hatch, bossing the men 
who were shoveling the coal which was lowered through the cross- 
bunker hatch, and that he knew one of the side hatches was otï be- 
cause some light came through. He testified that the conversation of 
which Schiano spoke, with référence to interpreting to the seaman 
about taking the hatch cover ofï, occurred in the daytime early, when 
he (Frank) was on deck. His testimony is as follows: 

"Q. Tell what took place at tliat time? .A. The crew of the steamshlp shifted 
the boat, the lifeboat, the big lifeboat, and after a while this other fellow came 
along, and he thought there was not enougli support for the lifeboat on the 
deck, and he said that much. 

"By the Court: Q. What dld he say? A. He said that the boat was liabie 
to fall over, and that Is ail I knew about it. 

"Q. What prders dld he giveY A. He wasn't in a position to glve orders ; 
he was a sailor ; he went to take this hatch cover, and took it up there. 

"By Mr. Klrlln: Q. Dld he take It? A. I concluded he took It ofl: after I 
went down because I know more light came In through that part of the hatch. 

"Q. You didn't see anylwdy take the hatch off yourself ? A. No. 

"Q. You didn't hâve any talk with anybody about taking it off? A. No." 

Assuming that the testimony of thèse witnesses is- correct — and their 
manner of testifying as well as the substance of their statement would 
seem to be worthy of belief — it would seem that thé cover of the hatch 
in question was removed without any orders or participation on the 
part of the officers of the steamship, and solely at the instance of the 
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individual who was called by thèse witnesses "a sailor," whether hîs 
motive was that of protecting the fresh paint, or of steadying the 
pinnace which, to make room for the gangway, had been moved from 
its supports and was resting near the deck house alongside of the 
hatch in question. 

It may be assumed that it was the duty of the vessel to furnish a safe 
place for the stevedores to perforai their work, in so far as the equip- 
ment and parts of the steamer were concerned. It was also the duty 
of the steamer to avoid creating any danger or being guilty on the part 
of its officers or crew of any neghgence which would create a trap or 
situation from which the stevedores might be injured, without being 
able to avoid the risk by due care on their part. It may also be as- 
sumed that négligence cànnot be imputed to the vessel simply because 
certain hatch covers were or were not removed at the time the vessel 
was turned over to the stevedores for their work. The stevedores 
themselves had the right and were expected to remove such hatches as 
they might think necessary, or to put covers back in place as their 
work might require, and each one.of the gang of stevedores was called 
upon to exercise reasonable care in using the différent. portions of the 
vessel where his work might take him. The stevedores also were 
workmen who assumed the obvions risks of their work, and who must 
be held to hâve considérable knowledge and expérience in the use of 
the hatches and equipment of such a steamer. Especially would this 
be true of the foreman of the stevedoring gang, who himself was in 
charge and had the right to control the work of the stevedores and the 
places and means of doing their work. If the hatchway had been 
opened by one of the stevedores, the ship would not be liable. If the 
hatchway had been opened by a sailor, in broad daylight, and the steve- 
dores with their foreman had proceeded to work around the open 
hatchway, they could not hâve held the ship responsible for any lack of 
reasonable care on their part when so dping. 

Hence we corne down to a considération of the only point of view 
from which any liability might be placed upon the ship. If some sailor 
or some officer of the vessel, in the absence of the person injured, 
opened a part of the vessel, where reasonable care by themselves as 
to apparent risks would not be sufficient to protect the stevedores, and 
no care was taken to give warning or to call the danger to the atten- 
tion of any one who could take proper précautions with respect there- 
to, then the ship would be liable, if contributory négligence were not 
présent. In the case at bar, the most difficult question to détermine is 
whether Fortuna was guilty of contributory négligence or lack of care 
upon his own part, in jumping over or from the gangway into a dark 
portion of the deck, where he was bound to know that hatchway open- 
ings would be unprotected if the covers had been removed, even 
though thèse hatchway covers were within the control of himcelf ând 
his own men. Had he a right to rely upon the fact that he himself had 
given no orders, or that the work of which he was in charge had not 
progressed to the point where the use of thèse particular hatches 
might be necessary or convenient? 

If he were bound only to use reasonable care with respect to the 
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dangers which he himself had created, then some liability might be 
predicated upon the act of a sailor in creating a condition of danger. 

But it is considered that this is toc extrême a doctrine under such. 
circumstances. This court is unwilling to hold that the libelant exer- 
cised reasonable care in attempting to jump into and to traverse a dark 
space such as this was, with hatchways immediately in his path, when 
he was in charge of the lights, and was not compelled to proceed with- 
out investigation or without procuring sufficient Hght. His sole re- 
liance was based upon the fact that the ship had been turned over to 
him, and that he had not ordered the hatches in question removed, and 
he did not use proper care for his own safety. 

The Hbel will be dismissed. 
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(Circuit Court, E. D. New York. January 20, 1910.) 
Pebjury (§ 6*) — Peoceeding in Which Oath Was Administered — Spécial 

COMMISSIONEH ApPOINTED IN BANKBTJPTCY PrOCEEDING. 

Under Banl^r. Act July 1, 1898, c. 541, § 21a, 30 Stat. 552 (U. S. Oomp. 
St. 1901, p. 3430), whicli autliorizes a court of banliruptey by order to re- 
quire any designated ijerson to be examined in court, It may, as a court of 
equity, appoint a spécial commlssioner to conduct such examination, and, 
where sucli an appolntment was made prlor to adjudication to examine a 
designated witness respeeting transfers of property by the bankrupt, his 
powers were not suspended by an order referring the case geuerally to a 
référée after adjudication, and an indictment for perjury against the wit- 
ness may be predicated of false testimony giren by him before such spécial 
commlssioner. 

[Ed. Note. — For other cases, see Perjury, Cent Dig. §§ 7-17; Dec. Dlg. 
§6.*] 

Criminal prosecution by the United States against Peter Liberman. 
On motion to quash indictment. Overruled. 

William J. Youngs, U. S. Atty. (William P. Allen, Asst. U. S. Atty., 
of counsel). 

Abram J. Rose, for défendant. 

CHATFIELD, District Judge. The défendant bas been indicted by 
the grand jury of this district for perjury alleged to bave been com- 
mitted by the giving of false testimony with respect to material mat- 
ters when under authorized examination, upon the 26th day of June, 
1908, before Richard P. Morle, Esq., as spécial commissioner, in a 
bankruptcy proceeding brought against one Samuel Greenberg, in the 
District Court for this district, by the filing of an involuntary pétition 
upon the 5th day of May, 1908. A receiver was appointed upon the 
19th day of May, and the spécial commissioner designated upon the 
20th day of May, by order. 

The indictment also allèges that the spécial commissioner was au- 
thorized at the time to administer an oath, that the oath was admin- 

•For other cases see a«iae topic & J nitmbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
176 P.— 11 
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istered, and that the examination then being conducted on the 26111 day 
of May before the said commissioner was one in effect authorized by 
law at the time. 

The language of the indictment did not admit of the fihng of a 
demurrer, so upon being arraigned the défendant has made a motion 
to quash upon the proceedings in the bankruptcy case, as set forth 
by the indictment, and upon matters of record in the District Court, 
of which this court can take judicial notice. 

The question involved has been argued upon the merits, and the 
United States has not attempted to oppose the hearing of this motion 
in anticipation of the trial, inasmuch as no dispute of facts can be 
made, and as thèse facts are shown by the records available to the 
court without taking testimony. 

An adjudication in the Matter of Greenberg was had upon the 21st 
day of May, 1908, and on that day a gênerai order of référence of 
the proceedings subséquent tô adjudication was made to a duly ap- 
pointed référée in bankruptcy in this district. This order of référ- 
ence was dèlivered to the référée by the 23d day of May, and the first 
meeting of creditors and the examination of the bankrupt was set 
down, there being some délay over the filing of schedules, for the 5th 
day of 'August, 1908. The order entered upon the 20th day of May, 
appointing a spécial commissioner and directing the examination of 
Liberman, was made under the provisions of section 21a of the bank- 
ruptcy act (Act July 1, 1898, c. 341, 30 Stat. 552 [U. S. Comp. St. 
1901, p. 3430]), which is as follows: 

"A court of bankruptcy inay, upon application of any officer, liankrupt, or 
ereditor, by order requlre any designated person, includlng the bankrupt and 
hls wife, to appear in court or before a référée or tbe judge of any state court, 
to be examined concerning the acts, couduct, or property of a bankrupt whose 
estate is in process of administration under this act." 

Liberman was designated in this Order as one of the petitioning 
creditors, who was alleged in the affidavit upon which the order was 
obtained to hâve been a party to the transfer and disposition by the 
bankrupt of his property immediately preceding the filing of their 
pétition. It also appears in this affidavit that up to that time no 
receiver had been appointed and no one was in charge or protecting 
the property of the bankrupt, and it seemed to be necessary to take 
some action to protect thé estate prior td the first rrleeting of the cred- 
itors, which could not be held for some time, and which in fact could 
not be noticed until aftér schedules or a list of creditors had been 
filed. In this particular case the list of creditors was finally filed by 
intervening creditors, and no schedules by the bankrupt were ever 
presented. 

It has been sufficiently well settled that, under the powers of a court 
of bankruptcy as a court of equity, testimony of witnesses can be taken 
before an officer of the court, usùally called in this circuit a "spécial 
commissioner," to distinguish him from a spécial master in the ordi- 
nary equity case, and the'rules for the taking of testimony in eciuity 
(No. 67, etc.) are applicable thereto. In re Isaacson (decided in this 
district on November 9, 1909, and cases there cited) 175 Fed. 292. 
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This equity practice is especially authorized by General Order No. 
22 (89 Fed. x, 33 C. C. A. xxv), adopted by thc Suprême Court oî 
the United States with référence to bankruptcy proceedings, and there 
would seem to be no doubt that under the provisions of section 21a, if 
any designated person, including the bankrupt, who is a compétent 
witness under the lavvs of the state, is ordered to appear in court for 
examination, his examination may be taken by a spécial comniissioner 
for the court, and that the spécial commissioner shall hâve the power 
to administer an oath. It is also évident that by the provisions of sec- 
tion 21a "a court of bankruptcy" may at any time order such exam- 
ination with respect to the "acts, conduct, or property of a bankrupt 
whose estate is in process of administration." 

By section 1(7) of the bankruptcy statute, the word "court" is de- 
iined as meaning "the court of bankruptcy in which the proceedings 
are pending, and may include the référée," while section 1(8) of the 
bankruptcy act provides that "courts of bankruptcy" shall include the 
District Courts of the United States, etc. Référées hâve jurisdiction, 
by section 38(4), to "perform such part of the duties, * * * as 
are by this act conferred on courts of bankruptcy and as shall be pre- 
scribed by rules or orders of the courts of bankruptcy of their respec- 
tive districts, except as herein otherwise provided." 

The Suprême Court of the United States has provided a form for 
referring a bankruptcy matter to a référée after adjudication, under 
the provisions of section 22 of the bankruptcy act, and by General Or- 
der No. 12 (89 Fed. vii, 32 C. C. A. xvi) has directed that : 

"A eopy of the order shall forthwlth be sent by mail to the référée or be de- 
llvered to hlm persoiially by the clerk or other officer of the court, and there- 
after ail the proceedings, except such as are reciuired by the act or by thèse 
gênerai orders to be had lefore the judge, shall be had before the référée." 

Inasmuch as section 38 of the act makes the orders of the "courts 
of bankruptcy," as well as the rules of this court, conclusive upon the 
référée, and inasmuch as section 38(4) excepts the other provisions of 
the bankruptcy statute, it does not seem that in a district where ap- 
plication to the court is required, under the provisions of section 21a, 
for the examination of parties other than the bankrupt himself at the 
first meeting of creditors, or where application to the court is required 
for orders relating to the disposition of the property of the bankrupt, 
there could be any question that the gênerai order of référence to the 
référée did not oust the court of bankruptcy, as distinguished f rom the 
court (the latter being for the ordinary purposes of the estate the réf- 
érée) of jurisdiction to hâve at any time a witness examined before 
it; that is, the testimony of the witnesses taken before a spécial com- 
missioner, as the représentative of the court of bankruptcy, in dis- 
tinction from the matters before the référée at the first meeting and 
subséquent thereto. 

The very purpose of an examination under section 21a is to discover 
property of the bankrupt, or to learn as to its whereabouts and as to 
the acts of the bankrupt with respect thereto ; and if the bankrupt 
could delay such investigation, either by interposing an answer and 
thus preventing adjudication, or by delaying the filing of schedules 
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and the calling of a first meeting, the property in many cases, at least 
in those in which f raud might be présent, would be lost and beyond the 
reach of process or even discovery, and in such cases the services of a 
receiver would be substantially useless, for no knowledge would ordi- 
narily be obtained until time for the élection of a trustée, when what 
knowledge might be acquired would undoubtedly be too late to be of 
any service. 

The reason for allowing examination under section 21a prior to 
adjudication is therefore the same as the reason for allowing an ex- 
amination subséquent to adjudication and prior to the first meeting of 
creditors, and there seems to be no reason to hold that the court has 
lost ail jurisdiction merely by the référence of the case for the gênerai 
purposes of administration to the référée. 

It must be held, therefore, that in the présent case the order of May 
31st was within the jurisdiction of the court, and that the examination 
of Liberman thereunder was not only authorized by statute, but neces- 
sary and advisable from the standpoint of the case itself. 

The defendant's attorney has cited two cases in support of his 
position, of which some discussion is necessary. The first case cited, 
viz., Matter of Abbey Press, 134 Fed. 51, 67 C. C. A. 161, decided 
merely that a référée could order an examination of a créditer if the 
référée acted as the court in so doing. The court there said: 

"No question, is made but that thls case has been referred generally to the 
référée as provided in section 22 of the act. The référée, therefore, constituted 
a court with ail the powers of the court for the purposes of this examination. 
The contention that the proceeding was not pendlng at the time when the order 
was made is not well founded. Section 38a of the act Invests the référées with 
jurisdiction to consider ail pétitions referred to them and to make the adjudi- 
cation, etc. And thereafter, under General Order No. 12, ail the proceedings, 
except those enumerated above, are to be had before the référée." 

This does not control the présent case as to an examination ordered 
by the District Court before référence nor (under the rules and prac- 
tice of this district) at any time during the proceedings. 

In the Matter of Ruos (D. C.) 164 Ked. 749, in the Eastern district 
of Pennsylvania, a great part of the opinion is devoted to the dis- 
cussion of using testimony taken in a bankruptcy case, before a spécial 
référée appointed before adjudication under clause 9 of section 7 of 
the statute, which requires the bankrupt, at the first meeting of cred- 
itors and at such other times as the court may order, to submit to an 
examination; and it appears from the statement of facts in the case 
that this particular examination before the spécial référée was con- 
tinued long after the gênerai order of référence and the first meeting 
of creditors. 

Such a proceeding could not be approved, but the court held only that 
it should not use such testimony as if taken upon a formai motion to 
compel the turning over of property. The case does not détermine 
when perjury could or could not be committed. 

In this district, as in every other, it would seem that the référence of 
the matter to the référée for a first meeting, at which the bankrupt is 
required by law to appear and submit to examination, should neces- 
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sarily prevent the holding of another examination of the same sort 
throughout a similar period, at a double expansé to the bankrupt es- 
tate. But it is another thing to say that, if the bankrupt were ordered 
to appear for such examination (at least prior to the day when he was 
subjected to a double examination by the coming on of the first meet- 
ing of creditors), he could plead that the court of bankruptcy had no 
jurisdiction to order his examination for a spécial purpose, under 
section 21a of the statute. And much more would it seem that if the 
bankrupt or a creditor appeared prior to the first meeting of creditors 
and at an examination before a spécial référée, spécial commissioner, 
or spécial master, consented to be sworn and did not refuse to testify, 
that he could then object to the authority of the court in requiring his 
examination, because he had testified falsely on such examination. 
But still less is there any reason for third parties to claim that the ap- 
pointment of the référée and provision for the examination of the 
bankrupt at the first meeting of creditors is a ground for their claim- 
ing that the false testimony is not perjury, upon the theory that the 
court of bankruptcy did not hâve jurisdiction to order their testimony 
before itself — that is, its officer — under the equity rules. 

The indictment will be sustained, and the motion to quash denied. 



UNITED STATES v. BROD. 
(Circuit Court, N. D. Georgia. January 27, 1910.) 

1. BANKRTJPTCT (s 242*)^PR0SECUTI0N of BANKEUPT FOB PeEJUBT— TESIIltONT 

GivEN ON Examination. 

The immunity glven by Bankr. Act July 1, 1898, c. 541, § 7a (9), 30 Stat. 
548 (U. S. Comp. St. 1901, p. 3425), which provides that no testimony 
given by a baulirupt on his examination conceming the conduct of his 
business, etc., "shall be offered In évidence agalnst him in any criminal 
proceeding" extends only to criminal proceedings based on matters relat- 
ing to which he testified, and does not protect him from the use of his tes- 
timony in support of a charge of perjury committed in the bankruptcy pro- 
ceedings. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dlg. § 242.*] 

2. Bankrijptct (§ 242*) — Pbosecution or Bankrupt foe Perjtjbt — Plead- 

INGS. 

Rev. St. § 860 (U. S. Comp. St. 1901, p. 661), providing that "no pleadlng 
of a party • * • shall be given In évidence or In any manner used 
«gainst him ♦ * * In any criminal proceeding; provided that this im- 
munity shall not exempt any party or wltness from prosecution for per- 
jury committed in • * • testifying," does not render It unlawful to 
use the pleadings In a tiankruptcy proceeding, such as the pétition, sehed- 
ules, etc., before a grand jury in an Investigation of the charge that he 
committed perjury in his testimony before a spedal master on an applica- 
tion for his discharge, for the purpose of showing the pendency of the 
proceeding, and that the matter in which he testified was properly before 
the master. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 242.*] 
•For other cases aee same topic & S nvmbeb in Dec. ft Am. DIgs, 1907 to date, & Kep'r Indexe* 
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Prosecution by the United States against A. E. Brod. On plea in 
abatement and motion to quash indictment. Overruled. 

F. C. Tate, U. S. Atty., and Jno. W. Henley, Asst. U. S. Atty. 
Dodd & Dodd and Reuben R. Arnold, for défendant. 

NEWMAN, District Judge. The défendant in this case was in- 
dicted by the grand jury at the March term, 1909. The indictment 
charges that the défendant Brod "did on the 37th day of November, 
in the year 1908, in the said district and within the jurisdiction of 
said court, then and there unlawfully, willfully, knowingly and fraud- 
ulently, while a bankrupt, make a false oath in and in relation to a 
Çroceeding in bankruptcy." The false oath charged is that Brod made 
application for discharge, and, objections being filed thereto, the issue 
made by the application for discharge and the objections was referred 
to a spécial master, and that Brod, while testifying on oath before the 
master in the investigation of said matter, did f alsely testif y to the 
following, to wii: 

"I did not, in tlie uiontlis of November and December, 1907, send by Liudsej- 
Maxey four truuks full of my goods, tied up with ropes bought from A. W. 
Stnbbs, to be shipped over the Central of Georgia Railway. I did not send to 
the Atlanta & West Point Rallroad by Lindsey Maxey two trunks full of my 
goods. I did not bave PJlbert Walker carry from the rear door of my place 
to the Central dépôt four trunks loaded with my goods, during the month of 
.lanuary, 1908. I did not eonceal any goods at ail from my trustée in bank- 
ruptcy. After I went into bankruptcy, I did not bave In my possession or eon- 
trol any merchaudise, shoes, boots, hats, eoats, doaks, ribbons, or goods which 
I concealed from my trustée in bankruptcy. I turued over everythlng I had — 
ail my goods and possessions— 'to the trustée, except what was set aside as a 
homestead. I never liauled any trunks from the store at ail, that I didn't sell 
to parties. I don't knovv anything about goods going ont unless I was not there, 
and somebody stole it. I don't know anything about It." 

Then follows the charge in the indictment falsifying, according to 
the usual practice, the statements so made by Brod. 

The plea in abatement and motion to quash is as follows, signed by 
counsel and sworn to by A. E. Brod : 

"And now cornes the défendant, A. E. Brod, and before arraignmeut and 
plea in said case, files this his plea in abatement and motion to quash the in- 
dictment, and for ground thereof says: First. The said indictment was found 
upon alleged testlmony glven by this défendant in relation to a proceediug in 
bankruptcy on the 27th day of November, 1908, and the same was in violation 
of section 7, subsection 9, of the Bankruptcy Act of 1898, which provides as 
follows: 'The bankrupt shall, when présent at the flrst meeting of hls credit- 
ors and at such other times as the court shall order, submlt to an examination 
coucerning the conducting of hls business, the cause of his bankruptcy, his 
dealings with his credi tors and other persons, the amount, klnd and where- 
abouts of his property, and in addition, ail matters which may afCect the ad- 
ministration, and settlement of his estate ; but no testlmony given by him shall 
be offered in évidence against hlm in any crlminal proceeding.' This défend- 
ant shows that, had not the govermueut offered the testlmony given by tliis 
défendant m the above proceeding against hlm before the grand jury, no in- 
dictnient would or could bave been found ; and the indictment being based upon 
this illégal évidence, is itself illégal; and tliis défendant says that the same 
should be quashed. Second. That tbe testlmony used before the grand jury 
iipon which said Indictment was found, contains a Verbatim report of the tes- 
tlmony of the bankrupt given in hls bankruptcy proceeding on, a former occa- 
sion some six months i>reviously, to wit, on March 20, 1908. That this use of 
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the testimony before the grand jury was in contravention of Inw, and expi'essly 
prohitiited by section 7, subsection 9, of the Bankruptcy Act, and by section 
860, Eevised Statutes; and tlierefore said indictnient shonld be qnaslied. 
Ttiird. That said Indictment was found by using l)efore the grand jury, as évi- 
dence, the pétition in bankruptcy filed by said défendant, the scheduJo tliereto 
attached, and the oaths of the défendant made to such pétition in t)anliruptcy 
and sehedules ; aiso, the application for dlscliarge. That the oaths made to 
such pétition and sehedules are required and demanded by the terms of the 
bankrupt law (section 7. subsection 8, of the Act of Congress of 1808. relating 
to bankruptcy). And by the terms of section 7, subseotion 9, of said act, the 
bankrupt is guaranteed immnnity froni the use in évidence of such testimony 
or oaths in any criminal proceeding. That the use in évidence liefore the grand 
jury of such pétition and sehedules was contrary to law, and expressly prohib- 
Ited by said section of the bankruptcy act. That it appears in the face of said 
indictment thàt there was used in évidence before the grand jury the pleadings 
obtalned from thls défendant in a judicial proceeding, to wit, the pétition in 
bankruptcy and the sehedules thereto attached and the bankrupt's application 
for a discharge. That the use of such pleadings is unauthorized, illégal, and 
prohlbited by law. That the bankrupt is protected from the use in évidence 
of any and ail such pleadings, under section 800 of the Revised Statutes, which 
reads as follows: 'No pleading of a party. nor any discovery or évidence ob- 
talned from a party or witness by nieans of a judicial proceeding in this or 
any foreign country, shall be given In évidence, or in any manner used against 
him or his proi)erty or estate, in any court of the United States, in any criminal 
proceeding, or for the enforcement of any penalty or forfelture: Provlded, 
that this section shall not exempt any party or witness from prosecution and 
punishment for perjury committed in diseoverlng or testifying as aforesaid.' 
Wherefore défendant prays that this his plea and motion be sustained, and 
that said Indictment be dismissed." 

The plea in abatement was traversée! by the United States, and 
thereupon the United States Attorney and counsel for défendant en- 
tered into the following stipulation and agreement as to the facts to be 
considered in passing upon the plea in abatement and motion to quash : 

"It Is stipulated and agreed by and between counsel for the défendant. A. 
E. Brod, and counsel for the United States that the issues and questions raised 
by the plea in abatement and motion to quash and the traverse thereto in this 
case be submitted to tlie court for détermination without the intervention of a 
jury upon the Indictnient and the following agreed statement of facts, to wit: 
It is agreed that in addition to the paroi évidence submitted to and considered 
by the grand jury in this case, the following doeunientary évidence was also 
Introduced and used before that body, to wit: '(1) The voluntary pétition and 
sehedules of Personal property, B (2) and B (S) of A. E. Brod, the bankrupt, 
attached to the pétition, together with the vérification and entry of fîling 
thereof. (2) The order of adjudication of bankruptcy of A. E. Brod on his 
voluntary pétition together with the entrles of fillng thereof. (3) The pétition 
of A. B. Brod, the bankrupt, for discharge and the entry of fillng thereof. (4) 
The original and amended objections of J. K. Orr Shoe Company et al. to the 
diseharge of A. B. Brod, the bankrupt, together with the eutry of flliug thereof. 
(.")) The order of court referrlng to R. O. ,Tones, a référée in bankruptcy, as 
spécial master, the issue made by the objections to the discharge of the bank- 
rupt, A. E. Brod.' " 

The first question, it will be apparent, is whether or not the testimony 
of the bankrupt, given before the spécial master, could be used in évi- 
dence against him. Section 7, par. 9, of the Bankruptcy Act of 1898 
(Act July 1, 1898, c. 541, 30 Stat. 548 [U. S. Comp. St. 1901, p. 3425]), 
provides that the bankrupt shall, "when présent at the first meeting of 
his creditors atid at such other times as the court shall order, submit 
to an examination concerning the conducting of his business, the cause 
of his bankriyjtcy, his dealings with his creditors aod other persons. 
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the amount, kind, and whereabouts of his property, and, in addition, 
ail matters which may affect the administration and settlement of his 
estate; but no testimony given by him shall be offered in évidence 
against him in any criminal proceeding." 

The contention hère is that the putting in évidence before the grand 
jury of what he testified to before the spécial master was violative of 
this last provision of the bankruptcy act ; that is, giving in évidence 
before the grand jury what he stated before the spécial master, as set 
out in the bill of indictment. Section 39 of the bankruptcy act pro- 
vides : 

"A person shall be punishable by Imprisonment for a period of net exceed- 
ing two years, upon conviction of the offense of having kaowingly and fraud- 
ulently * ♦ * (2) made a false oath or account in relation to any proceeding 
in bankruptcy." 

While the act provides, therefore, for the punishment of a bankrupt 
who has made a false oath in relation to any proceeding in bankruptcy, 
at the same time it provides that no testimony given by him shall be 
ofïered in évidence against him in any criminal proceeding. The ques- 
tion thus made has been before the courts. The first case important to 
notice is Edelstein v. United States, 149 Fed. 636, 79 C. C. A. 328, 9 
L. R. A. (N. S.) 236. This décision was by the Circuit Court of Ap- 
peals for the Eighth Circuit. The majority of the court, Circuit Judges 
Van Devanter and Adams, decided the testimony was admissible; 
Judge Philips dissenting. The fourth, fifth, and sixth headnotes of 
the opinion give, I think, substantially what was decided in the case by 
a majority of the court. They are as follows: 
"4. Bankruptcy — Défenses — "False Oath" — Statutes — Construction. 

"Bankr. Act July 1, 1898, c. 541, $ 29, 30 Stat. 554 (U. S. Comp. St 1901, p. 
34SS), provides that a person shall be punished by imprisonment on conviction 
of having knowlngly and fraudulently made a false oath or account in or in 
relation to any proceeding in bankruptcy, and Act July 1, 1898, c. 541, § 2, 
subd. 12, 30 Stat 546 (U. S. Comp. St. 1901, p. 3421), imposes the duty to dis- 
charge or reftise to discharge 'bankrupts on courts of bankruptcy as one of the 
'bankruptcy proceedings.' Act July 1, 1898, e. 541, § 30, 30 Stat. 554 (U. S. Comp. 
St. 1901, p. 3434), authorlzes the Suprême Court of the United States to pre- 
Bcribe ail necessary rules, fomaa, and orders for carrying the act into efCect, pur- 
Buant to which General Ordiet No. 12 [89 Fed. vli, 32 C. O. A. xvi] was adopted, 
âeclarlng that applicatkMS for a discharge shall be heard and decided by the 
Judge, with authority to refer the apidication or any specified issue to a référée 
to ascertaln and report the facts, Held, that the term 'false oath' was not 
limited to the examination of the bankrupt, authorized by Act July 1, 1898, c. 
541, § 7, subd. 9, 30 Stat 548 (U. S. Comp. St 1901, p. 3425), nor to false swear- 
Ing in connection with tbe bankrupt's schedules, but related to any proceeding 
In bankruptcy, ineluding the examination of the bankrupt before a référée on 
an investigation of spécifications flled against his discharge. 

"5. Wknesses — Bankruptcy Proceedings — Immunity — Extrait crf. 

"Bankr. Act Jaiy 1, 1898, e. 541, § fl, subd. 9, 30 Stat 548 (U. S. Comp. St. 
1901, p. 3425), provides for the examination of a bankrupt at the Instance of 
his credltors, and déclares that no testimony given by him shall be offered in 
•vidence against him In aay crimiBal proceeding. Held, that the exa^alnation 
contemplated tvy such section relates to past transactions; that the words 'in 
any criminal proceeding' are limited to proceedings arlsing out of the conduct 
of the bankrnpt'8 business, the diiqwsltlon of his property, etc. ; that tbe im- 
munity provided (or is limited to protecting the bankrupt from the use of his 
évidence in sueh criminal proceedings as arise out of the conduct of his busi- 
ness or the disposltlc» of his pr<q)erty, etc., and does not protect him from pros- 
ecntion for false Bw«erlng in giving his évidence. ^ 
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"6. Same. 

"Section 7, subd. 9, supra, does not grant immunlty to the bankrupt from 
proseeution for testifying falsely in a proceeding to investigate tlie truth ot 
spécifications filed against his discharge." 

The judgment of conviction in the court below against Edelstein was 
affirmed. There was an appHcation for certiorari in the case and the 
same was denied by the Suprême Court (205 U. S. 543, 27 Sup. Ct. 
791, 51 L. Ed. 922). The same question came subsequently before the 
Circuit Court of Appeals for the Second Circuit, in Wechsler v. United 
States, 158 Fed. 579, 86 C. C. A. 37. So much of the opinion, by Cir- 
cuit Judge Lacombe, in that case as would be material hère is as fol- 
lows: 

"The bankruptcy act of July 1, 1898 (30 Stat. 548, c. 541, § 7 [U. S. Comp. 
St. 1901, p. 3424]), requlres the banlvrupt to submit to an examinatlon under 
oath as to varions matters specifled therein, with tlie proviso that 'no testimony 
given by him shall be offered in évidence against hini in any criminal proceed- 
ing.' It is contended that the immunity thus accorded in broad, unqualifled 
language shonld apply to proseeution for falsely testifying upon such examina- 
tlon : and it is suggested that the section quoted from does not contain the 
qualification found In section 800, Rev. St. U. S. (U. S. CXimp. St. 1901, p. 661) 
(and in other fédéral statutes), that the immunity provision 'shall not exempt 
any * * * wltness from proseeution and punishment for perjnry com- 
raitted In * * * testifying as aforesaid.' Plalntiff In error cites in sup- 
port of his contention the oi)iuion of Judge Hanford in U. S. v. Simon (D. C.) 
146 Fed. 89. and the dissenting opinion of Judge Philips in Edelstein v. V. S., 
149 Fed. 636, 79 C. 0. A. 328, 9 L. R. A. (N. S.) 236. which are directly in point 
and fully sustain his contention. He also cites dicta in Re Marx (D. 0.) 102 
Fed. 676, and in Re Logan (D. C.) 102 Fed. 870, in Re Leslie (D. C.) 119 Fed. 
406, In Re Dow's Estate (D. C.) la" Fed. 889, and in Re Gaylord, 112 Fed. 608, 
50 O. C. A. 415. On the other hand, the provision quoted was held not to give 
immunity from proseeution for givlng false testimony upon an examinatlon 
under the bankrupt act in a well-eonsidered opinion concurred in by a majority 
of the court in Edelstein v. U. S., 149 Fed. 636, 79 0. O. A. 328, 9 L. E. A. (N. 
S.) 236 (C. C. A., Eighth Circuit) : and an application for certiorari in that 
cause was refused by the Suprême Court (205 U. S. 543, 27 Sup. Ct. 791, 51 L. 
Ed. 922). Whatever might be our conclusions were the question presented as a 
novel one, we are clearly of the opinion that we should foUow the construction 
adopted in the Eighth Circuit and left undisturbed by the Suprême Court, so 
that in a matter of so much importance the décisions of the fédéral courts in 
the différent circuits may be unlform." 

Thèse two décisions of the Circuit Court of Appeals, in the first of 
which an application for certiorari was denied by the Suprême Court, 
must be taken as conclusive of the case made hère and controlHng 
against the défendant. 

The next question made is the use in évidence before the grand jury 
of the pleadings in the bankruptcy proceedings as set out in the stip- 
ulation given above. The immunity claimed against the use of the 
pétition, schedules, etc., in the bankruptcy proceeding is under section 
860 of the Revised Statutes, set out in the plea in abatement above. 
The pleadings (and they hâve been determined to be such — Johnson 
V. U. S., 163 Fed. 30, 89 C. C. A. 508) did not and could not contain 
anything to sustain the spécial charge made against Brod in the indict- 
ment. The charge was that he swore falsely before the spécial master 
in référence to his property and the disposition of his property just be- 
fore the bankruptcy proceeding was begun. The only purpose of 
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offering the bankruptcy proceedings, pétition, and schedules, applica- 
tion for disciiarge, objections to the same and order of the court, must 
hâve been to show that there was a bankruptcy proceeding and that the 
matter in which the false testimony was alleged to hâve been given was 
properly béfore the spécial master at the time Brod testified. In John- 
son V. U. S., supra, which is relied upon by the défendant hère, the 
plaintiff in error was indicted for concealing from the trustée of his 
estate in bankruptcy, property belonging to the estate. It is manifest 
ïrom an examination of thî opinion of Mr. Justice Holmes, who pre- 
sided and delivered the opinion in the Circuit Court of Appeals in that 
case, that the main reason why the schedules of the bankrupt were 
deemed improper évidence there was that they themselves contained 
évidence against the défendant ; that is, they showed certain property, 
which it was ciaimed the bankrupt had withheld and concealed from 
the trustée, was not embraced in his schedules, and tended thereby to 
convict him of the spécifie offense with which he was charged. This 
would make the schedules distinct and positive évidence against him 
as to the very matter on which he was being tried. Hère the défend- 
ant is indicted for false swearing or perjury in testimony given before 
the master, on a référence as to his right to a discharge ; and the only 
possible use of tlie papers put in évidence was to show that such a 
case was pending and that the issue in it, as to the right to a discharge, 
was ref erred, as charged in the indictment. 

By section 860 "No pleading of a party * * * shall be given in 
évidence or in any manner used against him * * * j^ any court 
of the United States in any criminal proceeding : Provided that this 
immunity shall not exempt any party or witness from prosecution for 
perjury committed jn * * * testifying." The reverse of the prop- 
osition is, construing this section, that pleadings may be used against a 
party when he is indicted for perjury. In other words, where a party 
or witness is indicted for perjury, the immunity granted by this section 
of the statutes is not operative. Unless this construction be given, it 
would be rare indeed that any one could be convicted of perjury, how- 
ever false their testimony might hâve been. It is necessary, of course, 
to show that a case was pending and that an issue was made in the 
case, which made the testimony material. 

The conclusion is that there was nothing improper or illégal in put- 
ting thèse papers in évidence before the grand jury, and there being no 
merit, as stated, in the contention that the évidence of Brod before the 
master should not hâve been put before the grand jury, the i-esult is 
that the plea in abatement and motion to quash must be overruled and 
denied. An order may be entered to that effect. 
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Î'HE PROTECTOR. 

(District Court, E. D. South Carollna. December 3. 1909.) 

Collision (§ 122*) — Mocred and Moving Vessel— Pbesumption ok Fault. 

Where a lighter, eugaged in raising a tug whioh had sunk at a wliarf, 
and to which oue end of a Une passed under the tug was made fast, was 
so placed as to be in tlie way of vessels brouglit to the wharf, and two 
tiigs, eniployed to dock a schooner, shoved lier against the lighter, caus- 
ing the siinken tug, whlch had been partly raised, to drop back, the hap- 
pening of the accident under such cireumstances was not of itself évidence 
of fault on the part of the tugs ; and, In the absence of évidence that 
they failed to exercise ordlnary care and skill, they canuot be lield lia- 
ble therefor. 

[Ed. Note. — For other cases, see Collision, Cent. Dig. § 257 ; Dec. Dig. 
I 122.*] 

In Admiralty. Suit by C. H. Yaeger, as owner of the steam tug 
Buck, against the steam tug Protector. Decree for respondent. 

Nathans & Sinkler and G. H. Momeier, for libelant. 
Mitchell & Smith, for respojident. 

BRAWLEY, District Judge. The libel is for damages inflicted 
upon the steam tug Buck by the steam tug Protector during the prog- 
ress of opérations for the raising of the Buck, which had been sunk at 
Johnson's 'WTiarf in the port of Charleston. The Buck, a small steam 
tug, of which Messrs. Dingle and Webb were owners since the year 
1902, was sunk at Johnson's Wharf in January, 1909. She had been 
bought for $1,750 in the year first mentioned, and her life had not been 
a successful one ; the testimony showing that she had been sunk six 
or seven times. The testimony shows that her owners, after inquiry 
as to the cost of raising her, concluded that her value when raised 
would not repay the expense incurred, and practicâlly abandoned her, 
selHng her as she lay, about the end of August, to C. H. Yaeger for the 
nominal sum of $5. Men of large expérience and reliable hâve testi- 
fied that in her then condition she had no value whatever ; but the li- 
belant, who had had some expérience as a diver and some as a prize 
fighter, evidently was of opinion that the raising of her would be a 
successful spéculation. The weight of the testimony is that the spéc- 
ulation could not in any event hâve been a successful one. The Buck 
was about 18 years old, had been lightly built of wood, had been re- 
peatedly sunk, and that bad luck which sometimes attends even things 
inanimate had pursvied her. ■ 

C. H. Yaeger and his associâtes obtained a lighter, and about Sep- 
tember 4th went down and made an examination of the condition of 
the boat, which was buried in the mud. He was unable to pass a chain 
under the keel or under the shaft, and a chain was passed underneath 
the counter forward of the rudder shoe, fastened at one end to the port 
bits of the Hghter, and at the other end to the wharf. The testimony 
is that the counter had little strength, and was easily liable to be torn 
ofï, and obviously the safer method of raising her would hâve been to 
pass the chain under the keel. The Buck had been lifted a little by 

•For other cases see same topic & § numbek in Doc. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 
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September 8th, and was partially suspended betvveen the wharf and 
lighter, when the owner of the wharf employed the tug Protector to 
dock the schooner Bayard Barns, laden with coal destined for his 
wharf. The position of the lighter, near the end of the wharf, was a 
seriôus obstruction to the docking of the schooner, and Capt. Igoe, the 
master of the Protector, was reluctant to undertake it, with prophétie 
ken foreseeing that, if any accident occurred to the lighter in the pro- 
cess of docking the schooner, he would be held responsible. The 
owner of the wharf thereupon agreed, as an extra précaution against 
such contingency, tO' employ another tug to assist in the opération, and 
the tug Waban was employed. In the process of docking the schooner, 
she was shoved against the lighter, moving lier a few feet. The touch 
seemed to hâve been a slight one, causing no damage to the lighter or 
to the schooner ; but the lines holding up the Buck were dislodged, and 
she fell back into the mud. 

No testimony was ofïered by the libelant tending to show any spé- 
cifie négligence or want of skill on the part of the tugs engaged in the 
docking of the Bayard Barns, and the case for the libelant rests upon 
the doctrine that, when a vessel moored is struck by a moving vessel, 
this is prima facie évidence of neghgence on the part of the moving 
vessel. As a gênerai proposition this is sound; but I do not conceive 
it applicable in the peculiar circumstances of this case. The act of 
Congress of March 3, 1899 (30 Stat. 1152, c. 425, § 15 [U. S. Comp. 
St. 1901, p. 3543]), makes it unlawful to tie up or anchor craft in 
navigable channels so as to obstruct the passage of other craft ; and 
while I do not hold that the lighter was unlawfully where she was, yet 
it is obvious that she was an obstruction to free navigation. The 
schooner Bayard Barns, consigned to Johnson's Wharf, had the right 
to go there ; and if the tugs Protector and Waban were managed with 
ordinary skill and prudence, and in the opération of docking an acci- 
dent occurred, the mère fact of the accident cannot of itself be im- 
puted as a fault. 

Some of the remarks of Judge Brown in the case of The Alfred 
(D. C.) 59 Fed. 795, seem applicable. In that case a derrick, anchored 
in the channel of the East River under a permit f rom the Secretary of 
the Treasury, and occupied in raising a sunken vessel, was damaged 
by steam tugs. It was held that the raising of sunken vessels was 
legitimate and lawful, and that her position in the channel way, though 
lawf ul, added greatly to the difficulties of navigation by other vessels, 
and the court says: 

"Those vessels were doubtless required to use skill and diligence to avoîd 
the derricl^ and each other ; but they were not otherwise answerable for the 
results, and In determining whether skill and diligence hâve been exercised 
the mère fact Of collision with the derrick in a place like this Is not such 
prima facie évidence of négligence as in the ordinary case of a collision with a 
wharf or with a vessel moored at a wharf, or upon ground out of the channel 
way and set apart for anchorage. Considering ail the circumstances * * * 
I am of opinion that neither of the tugs was lacking in reasonable diligence 
and skill from the time when the danger of collision became appréciable, and 
that no spécifie fault is established against elther. * * * Slnce the event, 
no doubt, modes can uow be pointed out by which the collisions might hâve 
been avoiUed." 
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The Etruria (D. C.) 88 Fed. 555, is to the same effect. 

While it cannot be said that the colUsion was an "inévitable acci- 
dent," in the sensé that it was due to the uncontroUable fury of those 
forces of nature which no human foresight could hâve prevented, yet 
in the admiralty law this is considered as a relative term to be con- 
strued, not absolutely, but reasonably, with regard to the circumstan- 
ces of each particular case. In The Grâce Girdler, 7 Wall. 196, 19 
L. Ed. 113, the court says : 

'•Inévitable accicleiit is where a vessel is pursuing a lawful avocation in a 
lawful manner, using the proper précautions against danger, and an accident 
occurs. The highest degree of caution that can be used is not requlred. It is 
enough that it is reasonable under the circumstances." 

In The Jumna, 149 Fed. 171, 79 C. C. A. 119, the Circuit Court of 
Appeals of the Second circuit, quoting the case just cited and others, 
says: 

"The test is: Could the collision hâve been prevented by the exercise of 
ordlnary care, caution, and maritime skill? In the case at bar we are unable 
upon the testimony before us to specify any particular fault, to put our finger 
upon any act or omission, aind assert that to it the accident was attributable. 
Fault may exist, but we are unable to discover it. It is Inscrutable. Where 
the évidence is so eonflicting that it is impossible to détermine to what direct 
and spécifie acts the collision is attributable, it is a case of damage arlsing 
from a cause that is inscrutable. Whether the case at bar be thus elassified. 
or vrhether It be held to come within the admiralty définition of inévitable ac- 
cident, is not material. In either event the loss must be borne by the party on 
whom it falls." 

The testimony abundantly shows that the master of the Protector, a 
skillful officer of large expérience, was fuUy advised of, and that he 
fuUy appreciated, the difficulty and danger attending the docking of 
the Bayard Barns, and for that reason he was unwilling to undertake 
the job without the assistance of another tug. Extra expense was in- 
curred, and so far as the testimony shows ail proper précautions 
against danger of collision were taken. There is no testimony what- 
ever tending to establish any spécifie négligence or any lack of the 
ordinary care and caution which the circumstances demanded. The 
libelant brought this case into court, and the burden of proof rests 
primarily upon him. He has offered no proof, but rests his case upon 
the presumption that, as his lighter was moored, the moving vessel was 
at fault, losing sight of the fact that his lighter was moored in a posi- 
tion where she was an obstruction to navigation, and that the Pro- 
tector, in the performance of her lawful calling, had the right to use 
those waters, provided she exercised ordinary skill and caution. I am 
not persuaded that there was any such lack of skill and caution that 
wouîd demand condemnation. If I was, I should bave great diffi- 
culty in fixing any just measure of damages ; the weight of the testi- 
mony béing that the only thing of value in the Buck was her engines 
and boiler, which were not injured by the collision. Any other value 
is purely spéculative. 

The libel is dismissed. 
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BIDWELL et al. v. HUFF et al. 
(Circuit Court, S. D. Georgla, W. D. December 10, 1909.) 

1. Jtjdicial Sales (§ 35*)—Confiemation— Discrétion. 

Where a Judiclal sale bas been conducted in good falth and In accord- 
ance with provisions made for notice, etc., and bas brought a satisfactory 
pries, It will not be set aside for trifllng reasons, or on account of matters 
which ought to bave been attended to by tbe complainlng parties before 
the sale. 

[Ed. Note.— For other cases, see Judiclal Sales, Cent. DIg. §§ 72, 73 ; 
Dec. Dig. § 35.*] 

2. JuDiciAL Sales (§ 35*)— Vacation— Groun os. 

It was no reason for vacating a judiclal sale that two of tbe défend- 
ants bad an undivided two-seventbs interest in the property, and that 
they were not entltled to bave tbelr Interests adjusted. 

[Ed. Note. — For other cases, see Judicial Sales, Dec. Dig. § 35.*] 

In Equity. Suit by William L. Bidwell and another against W. A. 
Huff and others. On objections to the report of commissioners pray-i 
ing for the confirmation of a judicial sale. Objections overruled, and 
confirmation granted. 

Dupont Guerry and T. S. Felder, for objectors. 
G. J. Wimberly and T. E. Ryals, for respondents. 

SPEER, District Judge (orally). The law upon this subject, as 
announced by the Suprême Court of the United States, by Mr. Justice 
Brewer, in Pewabic Min. Co. v. Mason, 145 U. S. 356, 12 Sup. Ct. 888 
(36 L. Ed. 732) is as follows : 

"The question In tbis case Is wbether the master's sale shall stand. It may 
be stated generally that there Is a measure of discrétion in a court of equity, 
both as tp the manner and , conditions of sucb a sale, as well as to tbe order- 
ing or refusing a resale. The chancellor will alvvays malie sucb provisions 
for notice and other conditions as will In bis Judgment best protect tbe rigbts 
of ail interested and make the sale most profitable to ail ; and, after a sale 
bas once been made, be will certaluly, before confirmation, see that no wrong 
bas been accompllsbed In and by the manner in whleb it was conducted. Yet 
the purpose of tbe law Is that tbe sale shall be final ; and to insure reliance 
upon sucb sales, and Induee biddings, it is essential that no sale be set aside 
for trifllng reasons, or on account of matters which ought to bave been at- 
tended to by the complainlng party prlor thereto." 

That being the law, what are the facts hère? Every précaution was 
taken by the court to insure that this property should be placed on the 
market in a manner entirely just to a,ll concerned, and the provisicMiiS 
in the decree indicate as much. The actions of the commissioners were 
in strict compliance with every essential provision of the decree. It is 
true that they were required in one clause not to sell the property as 
an entirety; it being the purpose of the court that they should not 
endanger the values by combinations to chill the bidding and secure 
the property at an inadéquate price. It is true, however, that in an- 
other clause it was provided that they should divide the property up 
into lots (and how it should be divided was intrusted to their discré- 
tion), and, having thus divided it, that they should first offer those lois 

•For ctlier caseï aee same tapie & i miMBEit In Dec. tt Am. Digs. 1907 to date, & Rep'r Indexes 
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and hear the bids ; then they were directed to sell the property as an 
entirety, and to accept the resuit if it was to the best interest of the 
parties, notwithstanding the previous sale of the independent lots. 
Both of thèse featnres must be construed together, to correctly under- 
stand the decree. This plan was followed. Ample advertisement was 
made, not only that required by law, but spécial and costly display ad- 
vertisements in papers of wide circulation to attract the attention of 
possible purchasers ; and unless the court is to déclare that nearly 
every real estate dealer in this city is without sufficient intelligence to 
détermine or pass upon the value of the commodity in which he deals, 
this property has brought a magnificent price — the sum of $70,700. 
Indeed, several expressed their surprise at the high figure the property 
brought. Other évidence is convincing that at varions times in the 
course of the proceeding, Mr. Huflf, the principal défendant, was will- 
ing to sell particular lots and parcels, comprising the bulk of this 
property, at much less than the commissioners obtained by their public 
sale. 

It is insisted that two of the défendants cannot now hâve their in- 
terests adjusted; that they hâve an undivided two-sevenths interest 
in some of this property. If that is true, and the court does not pass 
upon that now, it is ascribable to the fact that they hâve executed liens 
upon their undivided interest in the property, and the only possible 
way to hâve their equities determined was to hâve the property sold 
under the decree, long ago settled by ail the courts, and their claim 
to a proportionate share of the proceeds finally settled. It is difficult 
for the court to perceive how their alleged rights to two-sevenths of 
the proceeds of the specified property can be jeopardized by the sale. 
If we were to set aside this sale on thèse grounds, we would be pre- 
cisely where we were before the sale was made, with no better oppor- 
tunity of adjusting those values then than we hâve now. Besides, we 
would run the risk of forfeiting a most advantageous sale. 

I cannot regard thèse objections as meritorious in any sensé. The 
case has been hère for more than ten years. The défendant has uti- 
lized every possible expédient of the law to delay the righteous claims 
of his creditors. Whether thèse properties were bought with moneys 
which were raised by means of thèse varions liens, which hâve now 
been enforced, I do not now recall. Certain it is that the validity of 
none of thèse debts thus secured has been successfully disputed. Be- 
sides, there are numerous liens for large amounts for taxes past due 
for many years, plastering the whole property. Thèse could not hâve 
been adjusted and apportioned without a sale of the property. 

This court, the Circuit Court of Appeals, and the United States 
Suprême Court hâve considered, weighed, passed upon, and deter- 
mined every question in the case. I will not say that thèse objections 
are intended simply for delay, but certainly, if maintained, they would 
hâve no other effect than to delay the adjustment of this vast mass of 
proven indebtedness. The delay to the présent time might hâve been 
cited by those who are accustomed to criticise the courts as an illustra- 
tion of one of the greatest wrongs in our modem civilization ; that is, 
the law's delay. The court has donc ail in its power, with an earnest 
t?gard for the rights of the creditors, to force the long drawn eut 
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litigation to a prompt détermination, but always with the kindest con- 
sidération proper toward the défendant. I know of no civil case in 
which there hâve been such unwarrantable, but unavoidable, delays. 
It is the right of the creditors, and the interest of the government and 
the people, that there should be an end to this Htigation. . 

There is nothing in the objections which would make hésitation to 
approve this sale proper. It must be approved, and an order can be 
taken accordingly. 



PARSONS NON-SKID CO., Limited, et al. v. E. J. WILLIS CO. 

(Circuit Court, S. D. New York. December 31, 1909.) 

Parties (§ 51*)— New Parties— Eight to Bring in Additional Défendant. 

A foreign eorporation, tiaving no place of business witliin the district, 
and which eould not hâve been made a défendant when the suit was 
brought, cannot be brought in merely because it has so contributed to the 
défense that it will be bound by the decree. 

[Ed. Note. — ^Por other cases, see Parties, Doc. Dig. § 51.*] 

In Equity. Suit by the Parsons Non-Skid Company, Limited, and 
others against the E. J. Willis Company. On motions. Motions de- 
nied. 

Howard P. Denison, for complainants. 
Kiddle, Wendell & Varney, for défendant. 

NOYES, Circuit Judge. The motion to compel a witness to answer 
questions is withdrawn and does not require considération. 

The motion to make Ernest J. Willis a party défendant cannot be 
granted upon the conditions stated in the complainants' mémorandum. 
There fore, in accordance with complainants' request, it is denied with- 
out préjudice to further proceedings. 

The motion to make the Whittaker Chain Tread Company a party 
défendant must be denied. This is a Massachusetts corporation, with- 
out any place of business in the Southern district of New York. It 
could not originally hâve been joined as a défendant in this suit. The 
reason urged why it should now be brought in is that it has so con- 
tributed to the défense that it will be bound by the decree. This may 
bè true. It may be established that this corporation is a privy to the 
suit and will be privy to the judgment. But I know of no principle 
upon which a court acquires jurisdiction over persons merely because 
by reason of their conduct they will be bound by its decrees. And if 
the court has not now jurisdiction over this foreign corporation it can- 
not order it to be made a party. 

'For other cases eee same topic & § numeee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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In re I.EVIN. 
(Circuit Court of Appeals, First Circuit. February 24, 1910.) 

Ko. 848. 

1. Banketjptcy (§ 413*) — Dischargb— Time fob Entebing Appeaeance in Op- 

position — Power op Court to Extend. 

Under General Orders in Bankruptcy No. 32 (89 Fed. xiii, 32 C. C. A. 
xxxi), wliieli provides that "a creditor opposing tlie application of a bank- 
rupt for his discharge * * * shall enter liis appearance in opposi- 
tion thereto on tlie day when the ereditors are required to show cause, 
and shall file a spécification in wrlting of the grounds of his opposition 
within ten days thereafter, nnless the time shall be enlarged by siiecial 
order of the judge," the judge may, in his discrétion, extend the tlnie for 
entering an appearance as well as for filing the spécification, and may do 
so after the time has explred, as well as before. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 712, 713 ; 
Dec. Dig. § 413.*] 

2. Bankruptcy (§ 4*) — Construction of Act — Following Construction of 

l'BiOR Act. 

Where provisions of the bankruptcy act of 1807 (Act March 2, 1867, c. 
176, 14 Stat. 517) or of the gênerai orders for carrying it Into effect were 
coustrued by the courts, a court is .justifled in giving the same construction 
to similar provisions in the présent act or orders. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 3, 4; Dec. 
Dig. § 4.*] 

Pétition to Revise Order of the District Court of the United States 
for the District of Massachusetts, in Bankruptcy. 

In the matter of William I. Levin, bankrupt. The Crâne Company 
obtained leave to file objections to discharge. On pétition by bankrupt 
to revise. Dismissed. 

David Stoneman, for petitioner. 
William C. Rogers, for respondent. 

Before COLT, PUTNAM, and LOWEIX, Circuit Judges. 

LOWELL, Circuit Judge. This petitioner filed his voluntary péti- 
tion in bankruptcy April 7, 1908, and on that day he viras adjudged a 
bankrupt. On August 28, 1908, he filed a pétition for discharge, and 
an order of notice was issued thereon, returnable September 14th. On 
the last-meritioned day the référée filed a request, addressed to the Dis- 
trict Judge in the form used for that purpose, as follows : 

"Not having as yet sufiScient information upon whlch to make report upon 
the bankrupt's application for discharge as requested, I hereby request that 
the hearlng upon the same be contlnued." 

On March 25, 1909, an attomey entered his appearance for a cred- 
itor of the bankrupt, apparently to object to the latter's discharge. On 
that day he moved for leave to file spécifications of objection. This 
seems to hâve been treated as a motion for an extension of time based 
upon gênerai order 32 (89 Fed. xiii, 32 C. C. A. xxxi). The motion 
was set down for hearing on March 29th, and on that day was denied 
by order of the court. On October 14, 1909, the same creditor moved 

•For other cases see same topic & § ntjmbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
176 F.— 12 
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again for leave to file spécifications of objection to discharge. This 
motion was set down for hearing on October 18th, when it was granted, 
and the time for filing spécifications was extended to October 25th. 
On October 23d the objection to the discharge, with spécifications, was 
filed by the créditer. Thereupon the bankrupt brought a pétition un- 
der section 24b of the bankruptcy act (Act July 1, 1898, c. 541, 30 
Stat. 553 [U. S. Comp. St. 1901, p. 3432]), to revise the action of the 
District Court in matter of law. The order and dates of the proceed- 
ings above mentioned are stated in a copy of the bankruptcy docket 
which is contained in the record. The précise forms employed in the 
various motions and orders hâve not been shown to us, and to some ex- 
tent we are obliged to conjecture them. 

The sole question hère presented concerns the authority of the Dis- 
trict Court to enlarge the time for entering a creditor's appearance in 
opposition to the bankrupt's discharge, ancl for filing spécifications to 
the same end. The motion for an extension of time was hère filed 
more than 10 days after the return day. General order 32 in bank- 
ruptcy reads as f ollows : 

"A ereditor opposlng the application of a bankrupt for hls dlacliarge, or for 
the confirmation of a composition, shall enter hls appearance In opposition 
thereto on the day when the creditors are requlred to show cause, and shall 
file a spécification In writlng of the grounds of hls opposition wlthln ten daj s 
thereafter, unless the time shall be enlarged by spécial order of the judge." 

The petitioner contends that this order limits the entry of the cred- 
itor's appearance in opposition to the discharge to the return day itself, 
without authority in the court to extend the time for any cause what- 
soever. The petitioner contends further, and in the alternative, that 
even if the time of entry may be extended somewhat, yet no extension 
can be granted unless the creditor's motion for an extension shall hâve 
been filed within 10 days after the return day. The respondent ered- 
itor, on the other hand, contends that to grant an extension of time, 
both for appearance and for filing spécifications, is within the discré- 
tion of the court, and that this discrétion may be exercised at any time 
before the discharge is granted. The petitioner contends that the 
phrase "unless the tmie shall be enlarged by spécial order of the judge" 
applies only to the clause immediately preceding it, "and shall file a 
spécification in writing," etc., and that the judge has no discrétion con- 
cerning the time of the creditor's "appearance in opposition thereto." 

General order 32 under the bankruptcy act of 1898 is substantially 
the same as gênerai order 24 under the bankruptcy act of 1867. Under 
the order last mentioned Judge John Lowell, sitting in the court of 
bankruptcy for the district of Massachusetts, admitted the appearance 
of a ereditor after the time for filing spécifications had expired, and 
said, in a carefully considered opinion: 

"ï hâve decided In one case that the discrétion of the court to enlarge the 
time extends to the time for appearance, as well as to that for flling the spécifi- 
cation, and may be exercised after the time has expired, as well as before. 
* • * But I do tlrink that the rule intends that the court should hâve power 
to enlarge the time whenever there is good cause shown for it. The distinctiou 
Is i)etween an absolute power imposing a coiTesponding'duty upon the court 
and a discretionary power to be exercised only upon cause shown.'' In re 
Houghton, 2 Low. 328, 330, Fed. Cas. No. 6,730. 
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In the United States Circuit Court, sitting in review of the action 
of the District Court for the Northern District of Illinois, Judge Drum- 
mond held to the same effect, and held expressly that the court of bank- 
ruptcy had authority to extend the time for entering objection and fil- 
ing spécifications, although the 10 days had already passed. In re 
Levin, Fed. Cas. No. 8,291, 14 N. B. r' 385. To the same effect is In 
re Filley, 3 Cent. Law J. 419, decided by Judge Dillon in the Circuit 
Court. Thèse cases, long acquiesced in, though decided only by Cir- 
cuit and District Courts, hâve a peculiar authority in the interprétation 
of a statute or of rules of court. Logan v. United States, 144 U. S. 
363, 304, n Sup. et. 617, 36 L, Ed. 429 ; Audubon v. Shufeldt, 181 U. 
S. 575, 578, 21 Sup. Ct. 735, 45 L. Ed. 1009. By the weight of the 
judges who decided them, as well as by their conformity to reason 
and convenience, they are persuasive upon us. The practice thus laid 
down has been approved by text-books. Bump on Bankruptcy (lOth 
Ed.) 276, 277 ; Loveland (3d Ed.) 794. That we are justified in inter- 
preting the présent bankruptcy act and gênerai orders by référence to 
like language in the act of 1867 and in the gênerai orders framed to 
carry it out appears plainly from opinions rendered by the Suprême 
Court. Audubon v. Shufeldt, ubi supra; Hiscock v. Mertens, 205 U. 
S. 202, 211, 27 Sup. Ct. 488, 51 L. Ed. 771 ; York Mfg. Co. v. Cassell. 
201 U. S. 344, 352, 26 Sup. Ct. 481, 50 L. Ed. 782 ; First National Bank 
V. Title & Trust Co., 198 U. S. 280, 289, 25 Sup. Ct. 693, 49 L. Ed. 1051. 
Of the cases decided under the présent act which were cited by the peti- 
tioner none dénies altogether to the court of bankruptcy a discrétion to 
extend the time for entering an appearance and filing spécifications in 
opposition to the bankrupt's discharge. Some of them expressly recog- 
nize it. Under the act of 1867 (Act March 2, 1867, c. 176, 14 Stat. 517) 
.some cases held that the creditor's right to appear in opposition to the 
discharge was extended automatically by a continuance of the hearing 
upon the discharge. In re Seabury, Fed. Cas. No. 12,573 ; In re Tall- 
man, Fed. Cas. No. 13,740. As we dismiss this pétition for revision up- 
on other grounds, we need not discuss the question thus suggested. 

It is true that the bànkriiptcy act of 1898 seeks a speedy procédure 
in ail matters, including discharge ; so did the act of 1867. Wiswall 
V. Campbell, 93 U. S. 347, 350, 23 L. Ed. 923. Section 14 of the prés- 
ent act is careful to prescribe a hearing upon the application for dis- 
charge wherein ail parties interested may hâve opportunity to be heard. 
"The judge shall bear the application for a discharge, and such proofs 
and pleas as may be made in opposition thereto by parties in interest, 
at such time as will give parties in interest a reasoiiable opportunity to 
be fully heard, and investigate the merits of the application, and dis- 
charge the applicant unless he has" done certain things. This is lan- 
guage somewhat unusual, in that it requires the judge to make investi- 
gation for himself, as well as to hear the parties in interest. To this 
end, the référée is required in the Massachusetts district to make in- 
vestigation and to report to the judge concerning discharge, whether 
objections are entered by a creditor or not. The language above 
quoted does not precisely cover the point hère raised, but it suggests 
that the independent investigation by the judge may be assisted in his 
discrétion by the admission of creditors to state their objections. 
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Again, the act contemplâtes a speedy examination of the bankrupt, 
within 30 days at the longest; but expérience bas shown that this 
examination, whenever begun, may occupy months, and may continue 
after the application for discharge bas been filed. Objection to the 
bankrupt's discharge by a créditer is commonly founded upon the 
bankrupt's examination, and upon that of ' accompanying witnesses, 
Until that examination is concluded, spécifications of objection cannot 
ordinarily be framed, and until then the creditor is often unable to 
state whether he bas cause or wish to oppose the bankrupt's discharge. 
If the petitioner's contention be adopted, every creditor who would pré- 
serve his rights must, on the return day, file his appearance in opposi- 
tion to the bankrupt's discharge as a measure purely precautionary, 
not knowing at the time of filing whether he really bas any objection 
or not, and what, if any, his objections may be. This requirement 
might well be prejudicial to an bonest debtor. For months the rec- 
ords of the court of bankruptcy might thus contain objections to his 
discharge which were not based upon any real intention to oppose it, 
or upon knowledge of any ground for opposition, but were entered 
only as a necessary précaution to préserve the rights of a creditor. 
Suspicion would thus be excited which might seriously damage the 
bankrupt's prospects. Considering that the grammatical construction 
of gênerai order 32 leans no more to the petitioner's contention than to 
that of the respondent, considering the gênerai convenience of the par- 
ties which rules are made to guard and to serve, considering the con- 
struction put upon the language by eminent judges, a construction ac- 
quiesced in by suitors, and accepted by treatises on Bankruptcy, we are 
of opinion that the authority of the District Court was sufficient, and 
that the pétition to revise should be dismissed, with costs. 

Let there be a decree that the pétition be dismissed, with costs for the 
respondent 



CLARK V. ROSARIO MINING & MIIiLING OO.t 

(Circuit Court of Appeals, Nlnth Circuit. February 21, 1910.) 
No. 1,770. 

1. SpECIFIC PEEFOItMANCE (§§ 58, 128*)— CONTBACTS ENFOROEABLE. 

A court of equity is without jurisdiction of a suij for tlie spécifie per- 
formance of a con tract wtiich shows on its face that in case of its breaeh 
by défendant coniplainant is not entitled to a spécifie performance, but is 
llmited to the retovery of a stlpulated sum as llquidated damages ; nor 
can the court in such case retain the suit for the purpose of awardlng 
damages. 

[Ed. Note. — For other cases, see Spécifie Performance, Cent. Dig. §§ 180, 
412^19 ; Dec. Dig. §§ 58, 128.*] 

2. Specific Pebfobmance (§ 95*) — Contbacts Eniobceable — Conibact fob 

Sale of Rbalît— Mistake as to Title. 

A court of equity wlll not deeree the spécifie perfonnance of a contract 
tor the sale of property against the purchaser, when It appears that the 
vendor's title is in fact defective and unmerchantable, notwithstanding a 

»For other cases see same toplc & i numeee in Dec. & Am. Digs. 1907 to date, & Eep'r Indexe» 
t Kehearlng denled May i, 1910. 
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récital in the eori tract that the tltle bas been examiued by tbe purcbaser 
and found satisfactory. 

[Ed. Note. — For other cases, see Spécifie Performance, Cent. Dig. §§ 257- 
277 ; Dec. Dig. § 9.5.*] 

3. Specific Performance (§ 51*) — Contracts Enforceable — Faieness and 
Rba.sonableness. 

By a contract between complainant, whicb was tbe owner of a mine, and 
défendant and bis associâtes, wbo had been developing and operating tbe 
mine under prior contracts, défendant made an offer of $400,000 for the 
mine, to remain open and subject to aeceptance by complainant at any 
time during one year. Défendant was to oj»rate the mine for one year, 
unless possession was sooner demanded by complainant, and was to make 
extensive improvements within 90 days, retaining 80 per cent, of the out- 
put during that time to apply on the cost, after which during the re- 
mainder of the year any profit above operating expenses was to be paid 
to complainant. Défendant was given an option to purchase the mine at 
the end of the year for $600,000, provided complainant had not jjreviously 
sold it, which it reserved the right to do, stipulating only that défendant 
should bave a preferred rlght to purchase at the price offered, and that. 
if it was sold for more than $600,000, défendant should receive the excess 
up to $50,000, to reimburse hlm for improvements made. It was also pro- 
vided that, in case complainant took possession at the end of the year or 
before, it should pay défendant for certain supplies on band. At tbe 
end of the year complainant accepted defendant's offer, but be refused 
to complète the purchase. Held, that the contract was one-sided and un- 
conscionable, and that a court of equity would not decree its specific per- 
formance against défendant. 

[Ed. Note. — For other cases, see Specific Performance, Cent. Dig. §§ 153- 
154 ; Dec. Dig. § 51.*] 

Appeal from the Circuit Court of the United States for the North- 
ern District of California. 

Suit in equity by the Rosario Mining & Milling Company against 
C. W. Clark and others. Decree for complainant, and défendant 
Clark appeals. Reversed. 

Tbe appellee was the complainant in this suit, the défendants being the ap- 
pellant, Clark, who was the principal défendant, Frank L. Sizer, the thereto- 
fore confldential mining expert of Clark, and William Palconer, as the admin- 
istrator of the estate of Edward L. Whitmore, deceased, who, during the 
times in quesition, was Clark's private secretary and confldential agent. The 
suit was for the spécifie performance of a written contract made May 1, 1902, 
ibetween the appellee, named therein as the party of the flrst part, and Clark, 
Whitmore, and Sizer, named therein as parties of tbe second part, concernlng 
certain mining property known as tbe "Rosario Mine," situated in the state 
of Chihuahua, Mexico, specifically descrlbed in the bill. The respective parties 
had previously ehtered into two other contracts respecting the same property, 
which are referred to In the contract of May 1, 1902, as follows: 

"Wbereas, on December 12, 1900, the parties hereto entered into a contract 
whereby the second parties were given an option to purchase said properties 
for $800,000, and bound themselves to do certain development work upon said 
property, and the treatment of the ores thereof, including stipulations blnding 
the second parties to repalr and improve said property and appurtenances, in 
the way of building and machinery thereof, and, in case of the failure of the 
second party to exercise their option and buy the property, then ail such im- 
provements and machinery and appliances as the second party should put upon 
the property should become the property of the first party without cost or ex- 
pense; and, whereas, on the 12th day of August, 1901, said contract was ex- 
tended so as to continue said option until May 1, 1902, and tbe second parties 
again bound themselves to continue the possession and development of said 

•For other cases see same topic & i nombbb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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mine, and a proper treatment of the ores thereof untll. May 1, 1902; and, 
wliereas, in eaeh of said contraets sald second parties bouud themselves to ex- 
amine the titles to sald mining property and other property above descrlbed : 
and, whereas, said second parties by sald coutracts bound tliemselves to make 
reports and maps of sald property, to be furnished to the first party, and 
showlng the extent of the working upon and value of the said proiierty and 
its ores, treatment, and tests thereof; and, whereas, the sald second parties 
Uave, after examlnatlon of sald property and the titles thereto, notlfied the 
first party that the second party Is satlsfled that the titles to sald property are 
In the flrst party ; and, whereas, the second party bas notlfied sald first party 
that they will not exercise thelr sald options to buy said property at the priée 
of $800,000 but hâve offered to the flrst party to buy the sald property at the 
prlce of ($400,000) four hundred thousand dollars cash (American gold) ; and, 
whereas, the flrst part(y) bas refused to accept sald offer; and. whereas, sald 
option of the second parties to purchase sald properties has explred, and the 
flrst party has beoome and Is entltled to the possession of sald property, to- 
gether with ail of the Improvements, repairs, machinery, materials, tools, 
equlpments, and betterments placed thereon by the second party, excepting 
current supplies of wood, groceries, Chemicals, and unused hardware supplies, 
and entltled to the maps and complète report upon sald property provlded for 
in sald contraets, whlch map and reports hâve not been furnished to the first 
party ; and, whereas, it is the désire of eaeh of the parties to further develop 
said property by the development work hereinafter stipulated, to the end of 
more certalnly determinlng the value of sald property, so that the flrst party 
may be able to sell the same to the best advantage to any purchaser which it 
may flnd, arid, in the event of a sale at a figure above $600,000 to other parties, 
that the flrst party will out of such proceeds compensate the second parties In 
jiart for the expenditures they liave made in development of sald property as 
hereln provided ; and, whereas, in order to carry out thls arrangement and pur- 
pose, and to afford the second parties an opportunity to buy sald property at 
the priée of $600,000 in the event of a failure of the flrst parties to make a sale 
of sald property during the life of thls contract at more than $600,000, and to 
afford, the second parties a préférence right to buy said property at the priée 
of $600:000 as hereln stipulated ; and, whereas, it is necessary to keep said 
property open and the operajtlng plant in opération ; and, whereas, the second 
parties, as a considération In part for this option contract, are deslrous of 
keeping open said offer to buy said property at tlie priée of $400,0(K), sub.lect 
to the right of the first party to accept the offer at any tlme during the life 
of this contract: 

"Now, therefore, it is hereby mutually agreed between the parties hereto as 
foUows: 

"(1) The second parties offer to the flrst party to buy from the flrst party 
sald property, and to pay to the first party therefor the sum of ($400,000) four 
hundred thousand dollars, American gold, at Ft. Worth, Tex., and to malie 
said payment wlthin thlrty days after beiug notlfied of an acceptance by the 
flrst part(y) of sald offer ; provlded, however, that if the said offer is accepted 
wlthin the next four months the second party shall bave untll September 1. 
1902, to make such payment, the flrst party concurrently or as near as may be 
with such payment to cause to be transferred to the second parties the titles 
whlch the flrst party through its dlrectors or otherwlse has In and to said 
property; and the second parties agrée toleave said offer open for oue year 
from thls date, subject to the acceptance of the first party at any time during 
said year. Sald titles havlng been examlned by the second parties, it is agreed 
that the same are good and suflielent. 

"(2) The flrst party, reserving the right to sell said property and contract 
with référence thereto to other parties, glves and grants to the second parties 
an option to buy said property at the end of the sald year, to wlt, on May 1, 
1903 (said option to be then exerclsed or forfelted), at the priée of $f«X),000 
cash or Its équivalent, American gold, provlded the flrst party shall not bave 
sooner sold sald property, or made a bona fide contract to do so ; and provlded, 
further, that before making any offer to sell said property at $600,000 or less 
to other parties the flrst party shall glve to the second parties a préférence 
right to buy the same at sald price so offered to others, and to that end shall 
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notify tîie second parties of sudi oontemplated sale or offer. and the second 
party sliall promptly exercise its performance (préférence) right ui)on being so 
notified and afCorded an opixtrtimlty to do so, and shall hâve f>0 days after 
electing to take the property in which to make the payment for the property, 
whereTiiKin eoncnrrently or as near as may he tUe flrst party shall cause said 
property to he conveyed to the second parties. If the second parties, upon be- 
ing so afforded an opportunlty to exercise sueh performance right to purchase. 
shall fail to do so, then such right sshall cease. 

"(3) The flrst party, reservlng full rlghts to make any sale it may choose of 
said property during the year, agrées that if during the year up to May 1, 
1S)03, the first party shall sell sald proijerty or make a valid contract of sale 
thereof to other parties, resulting In a sale of the same at a price greater than 
.1600,000. it shall pay to the second parties $50,000 out of the excess of the 
purchase pri-ce above $000,000, except that if such excess does not aniount to 
$50,000, then such amount as the purchase price upon such sale shall exceed 
$600,01)0; provided that, if the purchase price upon such sale shall not ex- 
ceed $6,50,000, the second parties shall hâve the préférence right to take the 
property at the price of $600,000; provided, also, that in the event of a sale to 
other parties, partly on a crédit, the payment of the $30,000, or the excess over 
$600,000, if less than $50,000, if under this contract the second parties shall 
liecome entitled to it, shall be apportioned among the time payments of the 
purchase money upon such sale, in proportion as it shall bear to the whole ; 
provided, however, that not less than one-half of the amount to which the sec- 
ond parties shall be entitled shall be paid out of the Jirst cash payment." 

The contract in suit then provided for the right of free access to the mine 
by the first party thereto, and its appurtenances, includlng ail books and rec- 
ords of its opération, and required the parties of the second part thereto to re- 
main in possession of the property, and at their own expense to operate it un- 
til May 1, 1903, unless sooner sold, and, during the flrst 90 days from the date 
of the contract in suit, to perform certain specifled work in and about the 
mine, and during that period of 90 days to pay to the flrst party 20 per cent, 
of the gross bullion output from the mine, mill and cyanide, or other réduction 
plant, and to oiierate the mill to its full capacity, and then provided that: 

"After the end of the 90 days or the completion of sald work, if sooner com- 
pleted. the second parties shall, at the option of the flrst party, continue the 
opérations of the mill and cyanide plant and to keep the mine unwatered and 
for the purpose of paying expenses shall hâve the bullion output of the said 
mill and cyanide plant, and if the output shall exceed such exr)enses then the 
excess shall be paid to the first party as royalty, but no other royalty shall be 
paid out of such output, but the ore so worked during that time shall not be 
sorted or picked, nor the rich streaks taken out ; provided that after said work 
so specifled shall hâve been completed, and in any event after 90 days, the 
first party shall hâve the right at any time to take possession of said property, 
and ail of the improvements, betterments, macliinery, and appliances, tools, 
apparatus, buildings, and supplies of every kind useful in the opération of 
the property, and as to ail such supplies as under either of sald preceding con- 
tracts the flrst party is to pay for, upon said property being turued over to it, 
an inventory shall be made and the same to be paid for at their reasonable 
value, it being understocd that in determining what supplies and materials 
are to be turned over to the flrst party without being paid for, and what of 
such supplies are to be paid for, said original contracts are to be looked to and 
to govern." 

The contract in suit next made certain provisions concerning the expenses 
of the work, and for certain settlements and proceedings. Its eighth, ninth, 
and tenth clauses are as follows: 

"(8) In the event of an acceirtance by the flrst party of the offer of the sec- 
ond parties to buy said property at the price of $400,000, and a failure or re- 
fusai of the second parties to make good the uSEer to buy said property. then 
the second parties shall be liable to the flrst party in damages in the stipulated 
sum of $100,000. The object of tlils clause of this contract is to make the 
measure of damages certain, whereas, without such stipulation, by reason of 
the peculiar character of the proijerty and situation and surroundiugs of the 
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parties, ft would be impossible to arrive at any just and correct measure of 
damages by proof In a court of law ; and in tlie event the first party sliall not 
sell sald property to other parties or coutract to do so according to tlie terms 
of tbis contract, and the second parties sball under tlie provisions of thls cou- 
tract become entitled to exercise tlieir option to buy tlie sald property at $600,- 
000, and shall elect to exercise sald option and sliall tbereupon oft'er to pur- 
chase said property at sald price, and tlie first party shall fall or refuse to 
comply with this contract to sell their sald property at that price, theu the 
first party shall be liable to the second parties in llquidated damages to tlie 
amount of $100,000. ïhis shall not deprive the second parties of the right to 
waive damages and hâve spécifie performance of this contract. 

"(9) Upon the ternilnation of this contract, or at any tinie at whleli the first 
party shall elect to take possession of said property, the same shall be turned 
over to the first party, together with (1) ail of the bettermeuts, niachinery, re- 
pairs, apparatus, supplies for ail appliances and niachinery and ail parts 
thereof, tools, assay appliances, and ail other appliances upon the property, free 
of any cost to the first party, and (2) also shall be turned over to the first party 
ail of the supplies on hand in the way of wood, eharcoal, lime, luerchaudise, 
groceries, feed, powder, caps and fuse, cyanide, Chemicals, and ail other sup- 
plies, the first party to pay for such supplies as are mentioned under this para- 
graph (3) their reasonable value. In determining what of said niaterials shall 
be pald for and what of the same shall be turned over wlthout compensation, 
the original eoutracts shall govern. 

"(10) It is further agreed by and between the parties liereto that this con- 
tract takes the place of and is a substitute for each of said original contracts, 
except in so far as they are referred to for the purpose of furnishlng a basis of 
settlement and no matter of supplies, materials, maps and reports, etc. ; but 
in the event the second parties fail to perform the obligations of this contract, 
then the obligations of the second parties and liability thereunder for ail dam- 
ages under the said original- extension contracts shall exist in the same man- 
ner and to the same estent as if this contract had not been made, the full 
performance of this contract being a condition précèdent to the second parties 
belng relieved of any liability under said contracts." 

In its bill the eomplainant alleged the death of Whitmore, the appointmeut 
of Falconer as administrator of his estate, and that both Falconer and Sizer 
were résidents of the state of Montana, and not amenable to the proeess of 
the court below, and that after the expiration of one year froni the date of the 
contract in suit it had tendered Its deeds to Clark and Sizer, and to Falconer 
as the administrator of the estate of Whitmore, and that they had failed and 
refused to accept them, or to pay the $400,000 which It claimed to be due. The 
prayer of the bill was for spécifie performance and gênerai relief. 

Neither Sizer nor Falconer ever made any appearance, but Clark denuirred 
to the bill generally and specifically ; his gênerai demurrer belng on the ground 
that the complaint did not state a case entitling It to any équitable relief, and 
also upon the ground that "It appears by complalnant's own showing that it 
is not entitled to the relief prayed for in and by said bill." ïbe demurrer 
being overruled, Clark answered, in which answer he set up varions facts 
which he alleged showed a conspiracy entered into by and between the officers 
and agents of the eomplainant and his confidential employés and co-coutraet- 
ors, Sizer and Whitmore, and that his assent to the contract was obtained by 
false représentations made to him lii pursuance of such conspiracy, that the 
title of the eomplainant to the property is so defective as to be uninerchanta- 
ble, and that the provisions in the contract were unconscionable, in that they 
purported to hold him bound, while the eomplainant reserved the right to 
nullify the same at any time. The évidence In the case was taken wholly by 
déposition out of the hearing of the court. 

On final hearing the appellant objected to the power of the court to make 
any decree in the absence of his codef endants. The court below held that the 
contract by its terms excluded the appellee from the right to its spécifie per- 
formance, notwlthstanding which the court proceeded to award the eomplain- 
ant judgment for the $100,000 stipulated damages for breach of the coutract. 
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Tobin & Tobin and F. S. Brittain, for appellant. 
Drew Pruitt, for appellee. 

Before GILBERT and ROSS, Circuit Judges, and DE HAVEN, 
District Judge. 

ROSS, Circuit Judge (after stating the facts as above). The first 
and an insuperable obstacle to the affirmance of the decree appealed 
f rom is that the aggrieved party brought its suit in a court of equity to 
enforce the spécifie performance of a written contract, which contract 
showed upon its face, as the court below expressly held, that for its 
breach by the appellant and his associâtes the appellee should not be en- 
titled to a spécifie performance of it, but should be limited to a stipu- 
lated sum as damages of $100,000. Under such circumstances, the only 
appropriate tribunal for the recovery of that money demand was a 
court of law. It did not corne within the jurisdiction of a court of 
equity. San Francisco National Bank v. Dodge, 197 U. S. 70, 25 Sup. 
Ct. 384, 49 L. Ed. 669 ; Whitehead v. Shattuck. 138 U. S. 146, 11 Sup. 
et. 276, 34" L. Ed. 873; Thompson v. Central Railroad Co., 6 Wall. 
134, 18 L. Ed. 765 ; Phœnix L. L Co. v. Bailey, 13 Wall. 616, 20 L. 
Ed. 501. But, even if it could be held that the case made by the bill 
came within the jurisdiction of a court of equity, was the case, in view 
of the issues and of the évidence, such as justified the court below in 
retaining it for the purpose of awarding money compensation for the 
breach of the contract by the appellant and his co-contractors ? 

The contract recited that the appellee was the owner of the property 
it contracted to sell and which the appellant and his associâtes agreed 
to buy. It is true that the contract (which it was shown was drawn 
by the appellee's attorneys) also recited that the appellant and his asso- 
ciâtes had examined the appellee's title to the property and were satis- 
fied therewith. In the same connection, however, it will be observed 
that although the contract recited that the appellee was the owner of 
the property, when it came to provide for the conveyance of it to the 
appellant and his associâtes upon the performance of their agreements, 
the contract provided for the transfer of "the titles which the first 
party [the appellee] through its directors or otherwise bas in and to 
said property." 

By his answer to the bill the appellant set up, among other things, 
that the appellee's title was defective, and in support of that issue 
introduced évidence tending to sustain it. That évidence the trial 
court failed to consider, deeming the appellant concluded by the pro- 
visions of the contract above referred to. If there was a mistake in 
regard to the title, and if, in truth, the appellee's title to the property 
was not good, we do not understand that, under the principles govern- 
ing courts of equity, spécifie performance of such a contract would be 
enforced. Moreover, there are other provisions of the contract in 
question which we think would preclude a court of equity from en- 
forcing spécifie performance of it. As will be seen from its récitals, 
two previous contracts had been made between the parties concerning 
the property, under which the appellant and his associâtes had, at their 
own expense, performed certain development work thereon, under 



186 176 FEDERAL REPORTER. 

options to purchase the property, which options they declined to exer- 
cise, and, the same having expired, the appellee became entitled to the 
possession of the property, "together with ail of the improvements, 
repairs, machinery, materials, tools, equipments and betterments placed 
thereon" by the appellant and his associâtes, together with other speci- 
fied things, "excepting current supplies of wood, groceries, chemicals, 
and unused hardware supplies" ; and proceeds the contra'ct in ques- 
tion : 

"Wliereas, It Is tlie désire of eacli of the parties to furtlier develop said 
property by the development work hereinafter stlpnlated, to the end of more 
œrtalnly deteruiining the value of said property, so that the first party lap- 
pellee] may be able to sell the same to the best advautage to any purehaser 
whieh It may find, and in the event of a sale at a figure above $O00.(XX) to 
other parties that the first party [appellee] will out of such proceeds conipen- 
sate the second parties [appellant and his associâtes] in part for the expendl- 
tures they hâve made in developinent of said property as herein provided ; and. 
whereas, in order to carry out this arrangement and puriwse, and to afford the 
second parties [appellant and his associâtes] an opportuuity to buy said prop- 
erty at the priée of $600,0(X>, in the event of a failure of the flrst party [appel- 
lee] to make a sale of said property durlng the llfe of this contract at more 
than $600,000, and to afford the second parties [appellant and his associâtes] 
a préférence right to buy said property at the price of $()00,000, as herein stipn- 
lated ; and, whereas, it is necessary to keep said property opeu and the opera- 
ting plant in opération ; and whereas, the second parties [appellant and his 
associâtes], as a considération in part for this option contract, is désirons of 
keeping open said offer to buy said property at the price of $400,000, subjeet 
to the right of the first party [appellee] to accept the offer at any time durlng 
the life of this contract," 

— the respective parties stipulated and agreed in effect: (1) That the 
appellant and his associâtes should keep open for one year from the 
date of the contract in question an ofïer therein made of $400,000 for 
the property, and to make such payment therefor within 30 days after 
being notified by the appellee of its acceptance; provided, that, if the 
ofïer should be accepted within the then next four months, the appel- 
lant and his associâtes should hâve until September 1, 1902, within 
which to make such payment. (3) The appellee reserved the right to 
sell the property to or contract with référence thereto with other parties 
at any time ; provided that, before selling it for $600,000, or less, to 
other parties, "the first party [appellee] shall give to the second parties 
[appellant and his associâtes] a préférence right to buy the same at 
said price so offered to others, and to that end shall notify the second 
parties [appellant and his associâtes] of such contemplated sale or 
ofifer, and the second party shall promptly exercise its performance 
(préférence) right upon being so notified and afforded an opportunity 
to do so, and shall hâve thirty days after electing to take the property 
in which to make the payment for the property" — with the further 
option to the appellant and his associâtes to buy the property at the end 
of one year for $600,000, American gold, or its équivalent. (3) The 
appellee further agreeing that : 

"If during the year up to May 1, 1903, the flrst party [ap))ellee] shall sell 
said property or make a valid contract of sale thereof to other parties, result- 
ing in a sale of the same at a price greater than $630,000, it shall pay to the 
second parties $50,000 out of the excess of the purchase price above ,$000,000, 
except that. If such excess does not amount to $50,000, then such amount as 
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the purc-hasc priée upon such sale shall exceed ,$S0O,000 ; provlded that, if the 
purchase priée upon sucli sale shall not exceed $550,000, the second parties 
[appellant and his associâtes] shall hâve the préférence right to take the prop- 
erty at the i)rice of $600,000 ; provided, also, that In the event of a sale to other 
parties, partly on a crédit, the paymeut of the $50,000 or the excess over $600.- 
000, if less than $50,000. if under this contract the second parties [appellant 
and his associâtes] shall heconie entitled to It, shall be apportioned anioug the 
time payments of the purcluise nioney upon such sale in proportion as it sli-all 
hear to the whole ; provided, however, that not less than one-half of the 
aniount to which the second parties shall be entitled shall be pald ont of the 
first cash paymeut." 

The contract then provided for the right of free access to the mine 
by the appellee, and to ail books and records of its opération, and re- 
quired the appellant and his associâtes to remain in possession of the 
property, and at their own expense to operate it for one year, unless it 
should be sooner sold, and during the first 90 days to perform certain 
specified work in and about the mine, and during that period of 90 
days to pay to the appellee 20 per cent, of the gross bullion output from 
the mine, or mill and cyanide or other réduction plant, and to operate 
the mill to its full capacity, and then provided that after the expira- 
tion of the 90 days, or the completion of the specified work, if sooner 
completed, the appellant and his associâtes should at the option of the 
appellee continue the opération of the mill and cyanide plant, and keep 
the mine unwatered, and, for the purpose of paying expenses, should 
hâve the bullion output of the mill and cyanide plant ; provided, how- 
ever, that if the output therefrom should exceed such expenses the ex- 
cess should be paid to the appellee as royalty, with the further provi- 
sion that after the completion of the specified work, if completed be- 
fore the expiration of the 90 days, and in any event after the 90 days 
expired, the appellee should hâve the right to take possession of the 
property at any time, together with — 

"ail of the improvements, bettennents, machinery, and appliauces, tools, ap- 
paratus, buildings, and supplies of every kind useful in the opération of the 
property, and as to ail such supplies as under either of said preceding cou- 
tracts the flrst party is to pay for, upon said property being turned over to it, 
an inventory shall be made, and the same to be paid for at their reasonable 
value, it being understood that in determining what supplies and niaterials are 
to be turned over to tlie ilrst party [appellee"] with ont being paid for, aud vi'hat 
of such supplies are to be paid for, said original coutracts are to be looked 
to a7id to govern." 

Then come, after certain provisions concerning the expenses of the 
work and certain settlements, the provision defining the appellee's right 
to accept the offer of the appellant and his associâtes to buy the prop- 
erty for the sum of $400,000, and their obligation to pay the appellee 
$100,000 in the event of their failure to make good such ofïer, and pro- 
viding that upon the termination of the contract, "or at any time at 
which the first party shall elect to take possession of said property, the 
same shall be turned over to the first party, together with (1) ail of 
the betterments, machinery, repairs, apparatus. supplies for ail apph- 
ances, and machinery and ail parts thereof , tools, assay ajDpliances, and 
ail other appliances upon the property, free of any cost to the first 
party, and (2) also shall be turned over to the first party ail of the 
supplies on hand in the way of wood, charcoal, lime, merchandise, gro- 
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ceries, feed, pôwder, caps and fuse, cyanide, cliemicals and ail other 
supplies, the first party to pay for such supplies as are mentioned under 
this paragraph (3) their reasonable value," with certain minor provi- 
sions shown in the statement. 

The efïect of the contract was to require the appellant and his asso- 
ciâtes to do very extensive development work upon the property at 
their own expense for one year (save the right to apply 80 per cent, of 
the gross bullion output to expansés during the first 90 days) ; to- op- 
erate the réduction works to their full capacity for one year, and pay 
the appellee 20 per cent, of the gross output during the first 90 days, 
regardle^s of the expense of getting it out, and ail of the profits there- 
af ter ; to keep open their offer to buy the property for $400,000 at any 
time within the year, even though the development work should prove 
the mine valueless, with the conséquent liability in the sum of $100,000 
in the event of their failure to comply with the terms of the offer, 
should it be accepted ; and with the reserved right on the part of the 
appellee to sell the property to any other party at any price it might fix, 
in the event the development work performed by the appellant and his 
associâtes should prove the mine to be of great value, with the condi- 
tion that, in the event such sale to a third party should equal or exceed 
$050,000, the appellee would pay $50,000 thereof to the appellant and 
his associâtes, or any less excess over $600,000, with the preferred 
right already mentioned to the appellant and his associâtes to become 
the purchaser at the price of $600,000. The only real obligation the 
contract seems to bave imposed upon the appellee was to pay for the 
stores and supplies the appellant and his associâtes might hâve on hand 
in the event it should résume possession of the property, which it re- 
served the right to take at any time after 90 days (thereby depriving 
the appellant and his associâtes of the right to further explore it), and 
to sell the property to the appellant and his associâtes at the end of the 
year for $600,000, provided it had not already sold or contracted it to 
somebody else. 

It is difficult to conceive of a much more one-sided contract. It is 
one that we do not think any court of equity should decree the spécifie 
performance of. "To stay the arm of a court of equity from en- 
forcing a contract," said the Suprême Court in Pope Manufacturing 
Co. V. Gormully, 144 U. S. 324, 236, 12 Sup. Ct. 632, 637, 36 L. Ed. 
414, "it is by no means necessary to prove that it is invalid. From 
time immémorial it has been the recognized duty of such courts to ex- 
ercise a discrétion, to refuse their aid in the enforcement of uncon- 
scionable, oppressive, or iniquitous contracts, and to turn the party 
claiming the benefit of such contract over to a court of law." In Wil- 
lard V. Tayloe, 8 Wall. 567, 19 L. Ed. 501, the same court said: 

"In gênerai It may be said that the spécifie l'elief will be granted when it is 
apparent from a view of ail the clreumstances of the particular case that it 
will subserve the ends of justice, and that it will be withheld when from a like 
vlew it appears that It will produce hardshlp or injustice to either of the par- 
ties. It Is not sufficient, as shown by the cases cited, to call forth the équitable 
interposition of the court, that the légal obligation under the contract to do 
the sijecific thing desired may be perfect. It musC also appear that the spécifie 
euforcement will worls no hardshlp or injustice, for if that resuit would fol- 
low the court wlU leave the parties to their remédies at law." 
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In King v. Hamilton, 4 Pet. 311, 337, 7 L. Ed. 869, the Suprême 
Court, in speaking- of the power of a court of equity to decree spécifie 
performance, sàid : 

"But this power is to be exercised under the sound judicial discrétion of the 
court, wlth an eye to the substantial justice of the case. When a party cornes 
into a court of chancery seeking equity, he is bound to do justice, and not ask 
the court to become the instrument of Iniquity. Where a contract is hard and 
destitute of ail equity, the court will leave parties to their remedy at law ; 
and if that has been lost by négligence, they must abide by it Lt is a settled 
rule, therefore, to allow a défendant in a bill for spécifie performance of a 
contract to show that it is unreasonable or unconscientious." 

In Marks v. Gates. 154 Fed. 481, 484, 83 C. C. A. 321, 324, 14 L. R. 
A. (N. S.)3ir, we said: 

"A court of equity will not grant pecuniary compensation In Heu of spécifie 
performance unless the case presented is one for équitable interposition such 
as would entitle plaintiff to performance but for iutervening facts, such as a 
destruction of the property, the conveyance of the same to an innocent third 
person, or the refusai of the vendor's wife to join in the conveyance" — citing 
Cooley V. Lobdell, 153 N. Y. 596, 47 N. E. 783 ; Matthews v. Matthews, 133 N. 
Y. 679, 31 N. E. 519 ; Bourget v. Monroe, 58 Mich. 563, 25 N. W. 514 ; Eastman 
V. Reid, 101 Ala. 320, 13 South. 46; Milkman v. Ordway, 106 Mass. 232. 

In other words, the ancillary power to award compensatory damages 
can only be exercised in a case where the équitable rehef prayed for 
might hâve been given. See McQueen v. Chouteau's Heirs, 20 Mo. 
222, 64 Am. Dec. 178. 

The case of Cathcart v. Robinson, 5 Pet. 264, 8 L,. Ed. 120, rehed 
on by the court below in support of its décision, is quite différent from 
the présent one. There Robinson properly brought his suit in the 
court of equity to enforce a contract of sale, as is expressly stated by 
the court in its opinion, while hère the appellee never had any right to 
go into a court of equity, for the reason that the contract upon which 
the suit is based expressly showed upon its face, as the court below 
held, that the appellee was not entitled to spécifie performance of it, 
but only to damages in the event of its breach. 

The judgment is reversed, and the case remanded, with directions 
to the court below to dismiss the suit, at tlae complainant's cost. 



COONEÏ V. OOLLINS et al. 

(Circuit Court of Appeals, Ninth Circuit, February 21, 1910.) 

No. 1,726. 

BANKBUPTCT (I 288*)— SUMMAET PROCEEDINGS by TETJSTEE— JUEISDICnON OF 

BANKEtJPTCT Court— Adverse Claim. 

A court of bankruptcy is without jurisdlction of a proceeding by a trus- 
tée to reeover property from an adverse claimant, who holds the légal 
title and possession and asserts his sole ownership, and who does not con- 
sent to the jurissdiction. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dlg. § 288.*] 
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Pétition for Revision of Proceedings of the District Court of the 
United States for the District of Montana, in Bankruptcy. 

In the matter of Frank Henry Cooney, bankrupt. Pétition by Wal- 
ter E. Collins, trustée, against John W. Cooney. Order requiring- re- 
spondent to turn over property, and he brings a pétition for review. 
Reversed. 

Louis P. Donovan, for petitioner. 
Robert McBride, for respondents. 

Eefore GILBERT, ROSS, and MORROW, Circuit Judges. 

ROSS, Circuit Judge. This is a pétition for revision, under section 
24b of the bankruptcy act (Act July 1, 1898, c. 541, 30 Stai. 553 [U. 
S. Comp. St. 1901, p. 3432]), of the proceedings of the United States 
District Court for the District of Montana. The question presented is 
vi^hether the bankruptcy court had power, by summary proceedings, to 
order the petitioner to surrender and turn over certain real and Per- 
sonal property, standing in his own name, to the trustée of the bank- 
rupt. 

The amended pétition of the trustée for the order alleged, in efïect, 
that certain real estate therein specifically described, situated in the 
State of Montana, stood upon the records of the several counties of 
the state in which the various pièces of property were respectively sit- 
uate in the name of John W. Cooney, the petitioner hère, and also al- 
leged that certain personal property, specifically described in the péti- 
tion of the trustée, also stood in thé name of John W. Cooney, but 
averred, upon information and belief, that ail of the property so men- 
tioned and described was purchased by the bankrupt, Frank Henry 
Cooney, with his own money, and that no part of the considération 
therefor was paid by the said John W. Cooney, and that the said Frank 
Henry Cooney bas at ail times been in possession of ail of the property, 
having absolute control and management thereof, and that the taking 
of the title tp the described property in the name of the said John W. 
Cooney "was and is colorable only and for the purpose of evading the 
creditors of the said Frank Henry Cooney." 

The answer of John W. Cooney to the trustee's amended pétition 
put in issue the averments in respect to f raud and the interest of Frank 
Henry Cooney, and alleged, among other things, that the real prop- 
erty described in the trustee's pétition as lot 5 in block 2, West Ex- 
celsior addition to the city of Butte, "does stand in the name of this 
défendant and respondent, and bas stood in his name for approximate- 
ly four years, and that this défendant and respondent is the owner 
thereof by virtue of a deed, and thât he built a bouse on said property 
himself, and that the said bankrupt, Frank H. Cooney, bas not any in- 
terest in or possession of the said property, that the said property was 
not taken in the name of this défendant and respondent for the pur- 
pose of evading the creditors of the said Frank H. Cooney, but allèges 
that the said property was purchased by John W. Cooney, this défend- 
ant and respondent, and the whole of said considération therefor was 
paid by said John W. Cooney with his own money, and that he now 
has, and at ail times herein mentioned bas had, possession of said prop- 
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erty" ; that certain other of the real property described by the trustée 
"bas been conveyed to one P. Vadney by deed executed by this défend- 
ant and respondent to the said P. Vadney approximately ten months 
ago ; that there is a contract between this défendant and said Vadney, 
whereby said Vadney shall reconvey said property to this défendant 
and respondent on the payment of $1,000 and interest by this défendant 
and respondent, John W. Cooney, to the said Vadney, and that the 
said Frank H. Cooney, the bankrupt, bas not at this time and never 
had any interest in or possession of the said property, but allèges that 
the said property was purchased by John W. Cooney, this défendant 
and respondent, and the whole of the considération therefor was paid 
by said John W. Cooney with bis own money, and that he now has, 
and at ail times herein mentioned has had, possession of said proper- 
ty" ; that in respect to certain of the other specifically described real 
property mentioned in the trustee's pétition the said John W. Cooney 
has an undivided one-sixth interest, and has had the said undivided one- 
sixth interest therein for approximately eighteen (18) months, "and has 
been the owner thereof by virtue of a deed executed and delivered by 

to this défendant and respondent, and that the said Frank H. 

Cooney has no right, title, or interest therein, and never did hâve any 
right, title, interest, or possession therein, but allèges that the said 
property was purchased by John W. Cooney, this défendant and re- 
spondent, and the whole of the considération therefor was paid by 
said John W. Cooney with his own money, and that he now has, and 
at ail times herein mentioned has had, possession of said property" ; 
that of another pièce of the real property described in the trustee's pé- 
tition the défendant John W. Cooney has been the owner for two 
years, by virtue of a conveyance thereof to him, the whole of the con- 
sidération for which was paid by him with his own money, and the 
possession of which he has ever since had, and in which property the 
bankrupt, Frank H. Cooney, never had any right, title, or interest, nor 
any possession thereof ; that that portion of the real estate described 
in the trustee's pétition which had been conveyed hy the défendant 
John W. Cooney to P. Vadney was granted to him, John W. Cooney, 
"by deed executed by Peter R. Dolman September 2, 1904, and filed 
for record September 30, 1904, and that said property was purchased 
by John W. Cooney, défendant and respondent, and the whole of the 
considération therefor was paid by said John W. Cooney with his own 
money, and that he now has, and at ail times mentioned herein has 
had, possession of said property" ; that in the property described in 
the trustee's pétition as lot 5 in block 16 of the Leggat & Foster addi- 
tion to the city of Butte the défendant John W. Cooney has no interest, 
the same being for the two years then last past the property of the East 
Butte Extension Copper Mining Company, and that in the property de- 
scribed in the trustee's pétition as lot 9 in block 6 of the Rice addition 
to the city of Butte the défendant John W. Cooney has no interest, 
the same having been deeded to the East Butte Extension Copper Min- 
ing Company about three years previous to the order to show cause 
issued against the défendant ; that certain of the other real estate de- 
scribed in the trustee's pétition was conveyed to the défendant John W. 
Cooney about a year and a half prior to thèse proceedings, and that 
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tlie bankrupt, Frank H. Cooney, never had any interest therein ijnor 
possession thereof, and that the whole of the considération therefor 
was paid by the said John W. Cooney with his own money ; that cer- 
tain other of the real property described in the trustee's pétition was 
acquired by the défendant John W. Cooney by virtue of a deed duly 
executed by Georgia Butler and Samuel M. Butler on the Ist of June, 
1906, and duly recorded in the office of the county recorder of Mis- 
soula county. Mont., on the 2d of June, 1906, the whole of the considér- 
ation for which conveyance was paid by the said John W. Cooney with 
his own money, since which conveyance the property has been in his 
possession, and that the bankrupt, Frank H. Cooney, has not and nev- 
er had any interest therein; that the shares of stock described in the 
trustee's pétition were purchased by the défendant John W. Cooney 
with his own money, were issued to him in his own name, and since 
their issuance hâve been in his possession, and that the bankrupt Frank 
H. Cooney «ever had any interest therein nor any possession thereof. 
Ail of the above-mentioned allégations of the défendant John W. Coon- 
ey were verified by him of his own knowledge. 

His objections to the détermination, in such summary proceedings, 
of the right to the properties in question, were overruled by the référée 
in bankruptcy, which officer found, in effect, upon the conflicting évi- 
dence introduced before him, that ail of the property in question really 
belonged to the bankrupt, Frank Henry Cooney, was paid for with his 
money, and put in the name of John W. Cooney for the ptirpose of de- 
frauding the creditors of Frank Henry Cooney. The matter being 
brought before the court upon pétition for revision of the action of the 
référée, like objections were there made by John W. Cooney to the ju- 
risdiction of the référée, and of the power of the bankruptcy court to 
thus détermine the property rights in question, resulting m the af- 
firmance by the court of the referee's order. Hence the présent péti- 
tion for revision. 

In so ruling we are of the opinion that the learned judge of the 
court below was in error. That court, as well as the counsel for the re- 
spondents hère, largely rely in support of their position upon the case 
of Mueller v. Nugent, 184 U. S- 1, 23 Sup. Ct. 269, 46 L. Ed. 405, 
which case was subsequently reviewed in the case of Jaquith v. Row- 
ley, 188 U. S. 620, 624, 625, 23 Sup. Ct. 369, 371, 372, 47 L. Ed. 620, 
where the Suprême Court thus concluded its review of it: 

'•In other words, Nugent's Case simply holds that where the agent held 
money belonging to the bankrupt to which he had no claim, but simply re- 
fused to glve up the property, which he aekuowledged belonged to the bank- 
rujit, the bankruptcy court had power, by summary proceedings, to order him 
to deliver such property to the trustée In bankruptcy" 

— which was not only a "wholly différent" case from that of Jaquith 
V. Rowley, but also from that now before us. Like the surety in the 
case of Jaquith v. Rowley, the petitioner hère, John W. Cooney, by his 
verified answer not only claims the absolute right to hold ail of the 
}M-operty in question as against everybody, but specifically allèges the 
rcasons for his claim of ownership of it. Of course, his allégations 
in that behalf may not be true ; still they make a case of adverse claim 
t o the property on his part, to overcome which it was essential for the 
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trustée to proceed in accordance with the provisions of section 23 of 
the bankruptcy act and not by summary proceeding in bankruptcy. 
We think the case of Jaquith v. Rowley, 188 U. S. G20, 33 Sup. Ct. 
369, 47 L. Ed. 620, is directly in point, on the authority of which the 
judgment of the District Court should be reversed, with directions to 
order the dismissal of the trustee's pétition. 

We do not think there is anything in the cases of In re McMahan, 
147 Fed. 684, 77 C. C. A. 668, In re Noël (D. C.) 137 Fed. 694, or In re 
Michie (D. C.) 116 Fed. 749, in conflict with what we hère hold. In 
the MçMahan Case it was an undisputed fact that the actual possession 
of the land upon which McMahan asserted an adverse Uen was in the 
trustée of the bankrupt, and it was, as we think, very properly held 
that, as tlie bankruptcy court had through its trustée the actual pos- 
session of the land, it was not only vvithin its power, but it was its 
duty, to détermine ail questions in référence to the validity of liens 
upon the property. In the case at bar, however, one of the main ques- 
tions raised by the adverse claimant was as to the possession of the 
property by the trustée ; he setting f orth under oath, not only that the 
bankrupt never had any title to or interest in the property in question, 
but never had any possession of it. 

The cases of In re Noël and In re Michie seem to us to be in direct 
line with our conclusion. In the Noël Case (D. C.) 137 Fed. 698, 
Judge Morris said: 

"I think the distinction between the coutroversles arising in bankruptcy 
which must be determlned by plenary independent sults and those which may 
be heard on summary pétition dépends upon who bas possession of the subject- 
matter of the eontroversy. If the bankruptcy court has possession, then, as 
a rule, tBe matter may be heard upon pétition and answer. If a stranger has 
possession, and is holding by adverse claim, then an independent plenary suit 
Is In most cases proper. In thls case the property was' In the possession of the 
bankrupt, and upon his adjudication bis title and possession passed to the 
trustées. The possession of the trustée could not be disturbed by any form of 
adverse légal proeeedings wlthout the concurrent sanction of the court of 
bankruptcy. That court, having possession of the property, had iurisdictlon, 
upon notice to those claiming to hâve liens and Incumbranœs upon it, to or- 
der the property to be sold by the trustées free of ail Incumbrances, if the 
court, in its discrétion, should détermine that such a sale was for the beneflt 
of the unsecured credltors; and after such a sale, having in its control the 
fund arising from the sale, It would hâve jurlsdiction to détermine the con- 
fllctlng claims of the parties whose liens had been displaced as to the prop- 
erty sold, and transferred to the fund in the court. Eay v. Norseworthy, 23 
Wall. 128, 23 L. Ed. 116." 

And in the Michie Case Judge Lowell held that a court of bankrupt- 
cy has no jurisdiction over a eontroversy between the trustée and one 
to whom the bankrupt conveyed property, as to such property, where 
such person has possession, and makes a real, though fraudulent and 
voidable, adverse claim, and does not consent to the jurisdiction. 

The judgment of the District Court is reversed, with costs, and with 
directions to order the dismissal of the trustee's pétition. 
176 F.— 13 
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CORNUE V. INGERSOIii et al. 

OUMMINGS V. SAME. 

(Carcnlt Court of Appeals, First Circuit. February 16, 1910.) 

Nos. 850, 851. 

1. JUDGMENT (§ 828*)— ►COILATEBAL ATTACK— JUDQMENT IN REM. ... 

A decree of a fédéral court, establisliing a lien on a f und, cannot be coi- 
laterally attacked by a suit In a state court, in whieh the complamant asks 
to be adjudged owner of the fund. 

[Ed. Note. — For other cases, see Judgment, Cent. DIg. |§ 1510-1515; 
Dec. Dig. i 829.»] 

2. CotJBTS (§ 493*)— Suit in Contempt of Fédéral Court— Dismissal. 

A decree was entered by a Circuit Court of the United States, on a 
mandate from the Suprême Court, adjudging a lien on a fnnd in the 
hands of an ancillary adminlstrator. Complainants, claiming an interest 
in Buch fund, during the same term at which the decree was entered, and 
while it was still under control of the court, instituted suits in a state 
court, asking that they be adjudged owners of the fund to the exclusion of 
the conlplainant in the decree, who as a défendant removed such suits 
Into the Circuit Court neld, that such court properly took jurisdiction 
and dismissed the suits, as in contempt of its decree and an attempt to in- 
terfère with its exécution. 

[Ed. Note. — For other cases, see Courts, Dec. Dig. § 493.*] 

Appeals from the Circuit Court of the United States for the District 
of Massachusetts. 

Suits in equity by Ellen S. Cornue and Herbert P. Cummings, ex- 
écuter, respectively, against Eva A. Ingersoli, administratrix, and oth- 
ers. Decrees of dismissal (174 Eed. 666), and complainants appeal. 
Affirmed. 

The two bills of complaint at issue were Instituted in the state court, and 
were dlrected against a fund in one of the probate courts of Massachusetts 
upon wlilch a lien had toeen establlslied under direction of the Suprême Court 
of the United States, in favor of Eva A. Ingersoli, administratrix of the estate 
of Robert G. Ingersoli. 

Identlty of subject-matter, and the complainants' knowledge of the pendency 
and progress of the lien proceeding in the fédéral courts, and of the "judg- 
ments and decrees therein," are showii by the allégations of the bills. 

Among the allégations which appear in each bill are the foUowing: 

"Fourth. * * * And thereupon said contestant party duly executed an 
assignment agreement and power of attorney, a copy whereof is hereunto an- 
nexed, marked 'Exhibit 1,' and made a part hereof, by the ternis of which 
said Cummings, Ladd, Dunbar, and Cornue asslgned to said Root and one 
Gldeon Wells, now deceasëd, one-third (Vs) of their several interests In said 
estate out of which to reimburse said Root for ail sums expended or to be ex- 
pended on account of the settlenient of sa.ld estate and opposing the probate of 
said will, the said Root to hâve the femâinder of said one-thIrd (%) as compen- 
sation for his time and services. * • »" (Exhibit 1 Is dated September 25, 
1890.) . , . 

"Forty-flfth. Said cause proceeded In said Circuit Court of the Unltéd 
States ànd'in the Circuit Court of Appeals thereof, and on certiorari in the Su- 
prême Court of the United States; and said Suprême Court remanded said 
cause with directions for the entry of a decree establishing said debt and sub- 
Jecting three hundred sixty-eight and three-fourteenths eleven-hundredths 
(368S/14/IIOO) of such fund as might be dlstributed in Jlassacbusetts under 
the order of the probate court of the county of Suftolk in said estate of An- 
drew J. Davis, deceasëd. 

•For other cases see same topic & i numbbb in Dec. & Am. Digs, 1907 to date, & Rep'r Indexai 
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"Forty-sixth. In said cause no évidence was presented to said courts, or aiiy 
of them, to show tlie fact aforesald tbat said Root and said Coram had already, 
from the prior distributions of said estate. witlidrawn tlieir entire portion ot" 
said flve huiidred lifteeu and one-half eleven-iiundredths (SlâVa/llOO) of said 
estate, and said courts did not pass upou, or liave jurisdictiou to puss upon, 
the rights of said Cunimings and said Cornue in the premises, and said suit 
and the proeeedlngs therein, and the judgments and decrees therein. are wholly 
without efCect upon the rights of said Cummiugs and said Cornue." 

"Forty-ninth. As against the complainant there is no debt due to tlie ad- 
ministrator of the estate of Robert G. lugersoU from any person by reason of 
anything done by said Ingersoll in connection with the estate of said Andrew 
J. Davis, deceased." 

Exhibit 1, referred to in paragraph 4, contains the following: 

"And we, the said Sarah Maria Cummings, Mizabeth S. Ladd, Ellen Cornue, 
and M. H/Ouise Dunbar, do hereby severally constitute and appoint the said 
Henry A. Root and Gideon Wells our attorneys in fact, irrévocable, for us, 
and each of us, and in our and each of our names, place, and stead, jointly to 
demand, sue for, coUect, receive, compound, receipt for, and full acqulttance 
give for our and each of our Interests in said estate." 

The prayers of the bills were as follows: 

"First. That it be deteraiined by this court to what extent the complainant 
is entitled to hâve and retaln the funds aforesaid upon and after the distribu- 
tion of them under the order of the probate court, and that the complainant 
hâve a decree awarding said funds to complainant, as claimed in the bill of 
complalnt. 

"Second. That It be determined by the decree of this court In what manner 
any deticlency In said funds shall fall upon said Ellen S. Cornue and said Her- 
bert P. Cummings as executor as aforesaid. 

"Third. That the conflictlng clalms of the respondents upon the funds to 
which the complainant Is entitled as aforesald be denied. 

"Fourth. That a receiver be appolnted by this court to take, on behalf of 
the distributees designated by the probate court or said District Court, from 
said John H. Leyson the funds as aforesald to the extent of five hundfed 
fifteen and one-haif eleven-hundredths (515%/11(X>) thereof, and that said re- 
ceiver hold said portion of said funds and distribute the same in accordance 
with the decree of tlils court. 

"Fifth. That said five hundred fifteen and one-half eleven-hundredths 
(515%/1100) of said fund be charged by decree of this court with a trust In 
favor of the complainant to the extent of the portion in equity due the com- 
plainant as set forth in the bill of complalnt, and that any of the respondents 
to whom said five hundred fifteen and one-half eleven-hundredths (515%/1100) 
or any part thereof may come shall hold the same In trust for the complain- 
ant to the extent of the sum In equity due the complainant as aforesald, and 
shall pay the same over to the complainant to such extent. 

"Sixth. That the respondent Leyson be enjoined from removing said funds 
or any part thereof from this commonwealth, or otherwlse dealing with the 
same, except as he may be so ordered by the probate court for SufColk county. 

"Seventh. That the remaining respondents, and each of them, be forthwith 
enjoined from reeeivlng flve hundred fifteen and one-half eleven-hundredths 
(513%/1100) of said fund or any i)art thereof except through a receiver or 
other ofllcer of this court. 

"Eighth. That this cause proceed to hearing and final decree in the absence 
of those respondents who are not résidents of this commonwealth and who do 
not appear in this suit. 

"Ninth. That the complainant hâve such other and further relief and such 
process as this court deems meet and proper." 

Thèse cases were removed from the state courts upou the ground of diverse 
citizenship, together with allégations as to the nature of the prior proeeedings 
in the United States courts and the présent proeeedings in the state courts 
with référence to the same supposed subject-matter, which, It is claimed, raised 
a fédéral question. On the 25th of May, 1909, they were under hearlug upou 
motion to remand, and were dismissed, and a final decree was entered as fol- 
lows; 
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"Putnam, Circuit Judge. On hearing before the court, ordered, motion to re- 
mand bill denied, and bill dlsmlssed, with costs, but witliout préjudice to any 
proceedings arising between persons Interested in tbe esta te of Andrew J. 
Davis, deeeased, after tbe final deeree in Ingersoll v. Ooram entered by thls 
court bas been fully performed." 

Subsequently tbe following rescript was flled as of May 25tli, whicli shows 
the ground upon whieh tbe cases were dismissed: 

"Putnam, Circuit Judge. The above c^ses came before us on motions to re- 
mand to tlie state court. On hearing the motions we denied them. We also 
entered summary decrees dismissing each bill, with costs, but without préj- 
udice to any questions arislng between tbe parties interested In the estate of 
Andrew J. Davis, deeeased, after the deeree in Ingersoll v. Coram, entered by 
this court, has been fully performed. Thèse orders and decrees were entered 
with an oral expression of our views in référence to them; but, inasmuch as 
the complainants in eaCh of those cases have signifled to us an intention to 
take an appeal to the Circuit Court of Appeals, we uow deem it proper to flle 
this brief statement of the oral views thus expressed. 

"We sufflclently identifled the proceedings in Ingersoll v. Coram by a réf- 
érence to tbe mandate from the Suprême 0<3urt lu that case, which was filed 
In this court on January 25, 1909, pursuant to which mandate final disposition 
of Ingersoll v. Ooram was made by this court. That mandate estaWished the 
judgment of this court in favor of Ingersoll, administratrix, with a modifica- 
tion which appears therein, and which need not be stated particularly In this 
rescript. 

"The blU in equity In the foregoing cases described quite fully the proceed- 
ings in Ingersoll v. Coram and the resuit In this court as we have stated It. 
The vlew we took of each of those bills was that on their face they not only 
set out the proceedings in Ingersoll v. Coram and the final judgment therein, 
but also on thelr face operated to delay, embarrass, and, perhaps, to some es- 
tent defeat, the appropriate exécution of our judgment in accordance with 
the mandaté "to whieh we have referred ; and we were of the opinion that it 
àppeared on the face of each of those bllls that such was the purpose of each 
of them. At any rate, we were of the opinion that they did so operate as a 
matter of fact, and that on their face they set out sufficient to establlsh that 
they operated in the manner we have sald, and that, therefore, on their face 
each raises such a fédéral question as justifled removal to this court. We were 
also of the opinion that, as tliey were at least by implication of law contemptu- 
ous in their nature, we were justifled In taking and maintaining jurisdiction 
over the same even in a summary manner. Therefore we refused each motion 
to remand. 

"Also we were of the opinion, by reason of the opération of each with réf- 
érence to the judgment of this court, especially with référence to the mandate 
from the Suprême Court, and from their contemptuous nature in implication 
of law, that the court in which the bill was orlglnally flled had no jurisdiction 
over the subject-matter of either of them, and that, therefore, each bill should 
be dismissed. Moreover, in order to prevent their practical oiwration In delay- 
ing and embarrassing the exécution of the judgment and mandate aforesaid, 
which would resuit if we perpaitted the litigatlon to be continued even in thls 
court, we were of the opinion that the only remedy suitable under the circum- 
stances was summary dismissal. 

"We were strengthened In our conclusions by the expressions found in the 
opinion of Judge Aldrich, passed down in behalf of the Circuit Court of Aj)- 
peals in O'Connell v. Mason, on August 25, 1904, reported in 132 Fed. 245, 247, 
65 C. Cl A. 541, 543, where the following is found: 

" 'We have no doubt of the inhérent and necessary power of courts of gên- 
erai jurisdiction to protect members of the public from vexations suits through 
an exercise of the right to dismiss f rivolous proceedings which, upon the face 
of the pleadlngs, présent no causé of action recognized by the law. Unques- 
tionably the power to dismiss exists quite independent of express statutory 
authority, and may be exercised In a proper case by the court of its own mo- 
tion.' 
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"The clerk is directed to file this rescript in each of the above cases tlie day 
It is dated, addiug, also, 'nunc pro tune as of the day when the motion to ro- 
mand was denied and the Mil was dismissed.' " 

From the final decree the complaiuants elalmed an appeal to the United 
States Circuit Court of Appeals for the First Circuit. 

Edward F. McClennen (Brandeis, Dunbar & Nutter, on the brief), 
for appellants. 

E. N. Harwood (Hollis R. Bailey, on the brief), for appellees In- 
gersoll and others. 

William T. Read, for appellee Holton. 

Horace G. Allen, for appellee Leyson. 

Before COLT and LOWELL, Circuit Judges, and ALDRICH, Dis- 
trict Judge. 

ALDRICH, District Judge (after stating the facts as above). Thèse 
two cases were summarily dismissed by the Circuit Court, upon its own 
motion, upon the ground that they were in contempt and évasion of 
law and in défiance of a final decree entered under the order of the Su- 
prême Court. Ingersoll v. Coram, 211 U. S. 335, 29 Sup. Ct. 92, 53 
L. Ed. 208; opinion of Circuit Court November 17, 1909, 174 Fed. 
666. See, also, 148 Fed. 169, 78 C. C. A. 303 ; 136 Fed. 689. 

They were originally commenced in the state courts of Massachu- 
setts, and were removed to the Circuit Court of the United States up- 
on the ground of diverse citizenship, and upon allégations which it is 
claimed raise a fédéral question upon the face of the bills. They are 
based upon an alleged out of court arrangement in Montana between 
five heirs of Davis, after a part of the estate had been passed over to 
the group en masse and without division, whereby Root and Coram 
retained more than the distributive shares of Mrs. Cornue and Mrs. 
Cummings to meet the expenses of litigation and other expenses, under 
an arrangement and under circumstances which, it is said, contem- 
plated that the complainants' interests should be made good in the end 
out of the funds in Massachusetts. Thus they in effect say that their 
claim is one which should eut under the lien, upon the ground that 
they acquired title to the property from Root and Coram earlier than 
its création; and it is conceded that, if this claim is established, it 
will absorb the entire fund against which the lien decree of the féd- 
éral court is directed. In other words, in effect and substance, the 
complainants say that they individually own the entire property now 
in the probate court of Massachusetts against which the decree of 
the fédéral court is directed, and that they own it by virtue of a ségré- 
gation and private adjustment of the community interests made be- 
tween the heirs before the lien, and consequently that there is no prop- 
erty upon which the lien can operate. Such being their claim, the com- 
plainants could not hâve expected or even hoped to prevail in an inde- 
pendent proceeding in the state courts, except upon the hypothesis of a 
judgment based upon findings and holdings that the express terms of 
the decree of the Circuit Court, entered in accordance wîth the opinion 
of the Suprême Court, are invalid and inoperative in respect to the 
property in question. 
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It was plainly the purpose to secure a resuit in another court which 
would wholly prevent the exécution of the decree of the Circuit Court 
of the United States. With that purpose, the complainants invoke in- 
dependent collatéral proceedings in another court, through which it is 
intended to drive a fatal blow at the right established by the decree of 
the Circuit Court. Indeed, the purpose is made quite plain by the al- 
légations and prayers, which plainly mean, if they prevail, a complète 
and effective overthrow and nullification of the operative efïect of the 
decree of the Circuit Court in respect to the property right which it 
assumed, in clear and unmistakable terms, to déclare and establish. If 
such process is possible by way of collatéral attack, the inévitable re- 
suit would be a direct conflict between the two courts, and direct con- 
flict between their final decrees directed against the same spécifie prop- 
erty, because the decree of the Circuit Court assumes to define the sta- 
tus of the property right, and the decree sought in the state court is 
one which would completely nullify, not only the opéra tiveness, but 
the express terms, of the decree of the Circuit Court, which was a 
court of compétent jurisdiction, and one which had first assumed con- 
trol over the subject-matter in controversy. 

To the proposition that the subject-matter of the controversy in 
question yvas something which might be dealt with finally and effective- 
ly in the fédéral courts, it is only necessary to refer to the récent déci- 
sion of the Suprême Court in Waterman v. Canal-Louisiana Bank, 31.5 

U. S. 33, 30 Sup. Ct. 10, 54 L- Ed. (December, 1909), and to the 

familiar gênerai rule that, as between two courts of compétent juris- 
diction, the one which first assumes jurisdiction over a controversy 
will hold it for the purpose of ascertaining and establishing the contro- 
verted rights. 

Thèse proceedings, notwithstanding the proper jurisdiction of the 
fédéral courts, seek in the end to seize and hold a property now in the 
custody of the probate court of Massachusetts, notwithstanding, and 
in violation of , a final decree entered against it in accordance with the 
décision of the Suprême Court of the United States, in which that 
court declared a right in respect to the same property which it specif- 
ically described and named. Thus, at their inception, they seek a re- 
suit in a collatéral proceeding which would utterly set at naught the 
authority of the Suprême Court sought to be enforced, with respect to 
subject-matter over which it had assumed jurisdiction, and in respect 
to a right which it had assumed to establish, through a final decree en- 
tered under its direction at the end of litigation. An independent pro- 
ceeding to such an end would be subversive of judicial authority; and 
a rule which would permit it would put at unrest and in disorder rights 
supposed to bave been settled and established by courts of compétent 
jurisdiction and of last resort. 

Previous to thp will contest, thé IngersoU service, and the lien litiga- 
tion, a one-third interest of Mrs. Cornue and of Mrs. Cummings in 
the Davis estate was assigned .to Root and another, "to be expended on 
account of the settlement of said estate and opposing the probate of 
said will." The fact of such assignments was before the Suprême 
Court (211^ U. S. 335, 337, 29 Sup. Ç,t 9:3, 5,3 L. Ed. 208), and is es- 
tablished for purposes of this case, because it is set out on the face of 
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the présent Cornue and Cummings bills, at paragraph 4, and the es- 
tablished fact of the assignments is something important to be con- 
sidered upon the question of estoppel and adjudication. The decree 
in the Circuit Court, so far as the Cornue and Cummings interests 
were concerned, took jurisdiction over that one-third only, and it is 
not understood that the decree opérâtes upon any interests other than 
those of Root and Coram as enlarged, of course, by the assignments of 
the one-third interests of Mrs. Cornue and Mrs. Cummings and oth- 
ers. If thèse complainants had any possible interest in the one-third 
which they had conveyed, the only part of their interests upon which 
the decree operated, that interest, as was doubtless assumed by the Su- 
prême Court, was represented in the original lien proceedings by their 
assignées and by the administrator, who had the custody of the prop- 
erty, who answered, and who rightfuUy represented whatever com- 
munity interest there was centering in the estate over which he had 
control. 

It must be remembered that the lien proceeding was quasi in rem 
(Black on Judgments, §§ 792-795), and in no sensé was the decree in 
personam as to thèse complainants. The decree operated in rem only 
as to the Cornue and Cummings interests in the hands of Root and 
Coram, who were the assignées, and held, in addition to their own orig- 
inal interests, the légal title to the Cornue and Cummings interests to 
which the lien attached. It must also be remembered that the inde- 
pendent proceedings in the state courts were in no sensé proceedings 
to correct or modify a décision which the court having custody of the 
ras had assumed to make; but they are proceedings which entirely ig- 
nore and set at défiance ail that has been donc in respect to the res, 
over which at least the court had rightful and unquestionable jurisdic- 
tion. The subject-matter, in the lien sensé, so far as concerns the 
shares of thèse complainants, with which they had parted title, was the 
one-third interest upon which the lien is asserted, and over this the 
United States court had properly assumed jurisdiction, and had es- 
tablished a right by its décision. 

Among the higher duties of courts is that of seeing that their final 
process is effective to secure and establish the rights which, at the end 
of litigation, are found to exist. The Suprême Court charged the lien 
upon spécifie property interests which were described in apt words. 
The effect of the décision was to attach the lien to the property and 
create a right therein in behalf of the Ingersoll estate. 

The décision of the Suprême Court is to be accepted as it is ex- 
pressed, and we deem it neither necessary nor proper to attempt any dé- 
fense or explanation of the resuit reached, f urther than to say that the 
fact of the assignments was before the Suprême Court (211 U. S. 335, 
370, 29 Sup. Ct. 92, 53 L. Ed. 208) ; that upon such status of légal title 
to the one-third, with such parties as the Suprême Court had before it, 
and upon such représentative conditions as existed in respect to the res 
through the appearance of the assignées of the one-third Cornue and 
Cummings interest and the Cummings answer (211 U. S. 335, 342, 29 
Sup. Ct. 92, 53 L. Ed. 208), and upon such représentative capacity as 
was involved in the appearance and answer (311 U. S. 335, 342, 29 
Sup. Ct. 92, 53 I^. Ed. 208) of the administrator of the estate, who had 
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custody of the community interests, and who joined in the common 
purpose to defeat the lien, that court assumed to establish the right. 

Upon argument the complainants put their case upon the ground 
that the decree of the fédéral court amounts to a judicial invasion of 
their rights without notice. The complainants, at least, had knowledge 
of the lien proceeding and the Suprême Court décision at the time they 
started thèse suits in the state courts, and, having that knowledge, and 
feeling aggrieved, they might well hâve acted with the regard ordi- 
narily held for a final décision by a court of compétent jurisdiction. 
An orderly and appropriate remedy would hâve been some one of the 
usual and well-known proceedings in the nature of intervention to cor- 
rect the decree, like a bill in the nature of a bill in review, like an aux- 
iliary bill in equity joining ail the parties, or any one of the simple in- 
tervening pétitions for that purpose, which addresses itself to the court 
charged with the duty of enforcing its final decree, to the end that it 
may be corrected if wrong is being donc. Such a proceeding would 
become a part of the case before the court which had assumed tn es- 
tablish a right, and one, of course which would naturally involve ail 
necessary and proper considérations of notice and estoppel. Such 
proceedings were invented to avoid circuity of action, multiphcity of 
suits, and the menace to rights involved in threatened judicial conflict, 
and to meet situations like the one in question, and to afïord a full, 
proper, and adéquate remedy. Such remédies are based upon the char- 
itable assumption, usually indulged, that a court of compétent jurisdic- 
tion can do justice and right wrongs, if, through inadvertence, its de- 
crees are operating too broadly. 

We take judicial notice of the scope of the lien proceeding and of 
what had been decided in the Circuit Court, the Court of Appeals, and 
the Suprême Court, as well as judicial notice of the important fact 
that the term of the Circuit Court, in which the decree was entered, 
was still open. The February term of the Circuit Court begins on the 
last Tuesday of February and ends on the third Tuesday of October. 
The decree was entered April 15, 1909, and thus the lien decree di- 
rected by the Suprême Court was within the control of the Circuit 
Court at the time the complainants instituted their proceeding in the 
state court. 

The term being open, the cases which hold that fédéral courts lose 
control of their decrees at the end of the term hâve no application 
whatever, and the power of the Circuit Court, upon apt proceedings, to 
correct its decree, if an inadvertent wrong was being donc, was at that 
time something beyond question. Ex parte Lange, 18 Wall. 163, 21 L. 
Ed. 872; Goddard v. Ordway, 101 U. S. 745, 752, 2,5 L. Ed. 1040; 
Mtna. v. County Commissioners, 79 Fed. 575, 25 C. C. A. 94; Phillips 
v. Negley, 117 U. S. 665, 675, 6 Sup. Ct. 901, 29 L. Ed. 1013 ; Free- 
man on Judgments, § 100; Black on Judgments, §§ 301, 305; Seton 
on Decrees, c. 787; 2 Daniell, Ch. PI. & Pr. (6th Ed.) §§ 1026, 1027; 
17 Am. & Eng. Enc. Law (2d Ed.) 837. 

If there was a grievance, it was not necessary and justice did not 
require resort to independent process in another court — process which 
in substance and efïect, if maintained, must entirely ignore the in- 
tended operative efïect of the décision of the Suprême Court. Thus 
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the conclusion is inévitable that the purpose was to get away from tbe 
court exercising jurisdiction in respect to the subject-matter of the 
property in question, and which had assumed to establish a right, and 
to seize and hold through the instrumentalities of state process proper- 
ty which the Suprême Court had assumed to décide belonged to anoth- 
er party. 

The complainants urge their supposed grievance wifh surprising and 
unusual warmth and vigor, upon the erroneous supposition that the 
failure of the Circuit Court to loosely abandon and recède from its 
own final mandate under subversive collatéral attack left them without 
redress, and that important and sacred property rights hâve tbus heen 
wrested from them, and great wrong donc, through judicial interven- 
tion without notice, and in violation of fundamental law. The argument 
which involves the claim of judicial invasion is an unfortunate bne. 
We are reluctant to accept such an argument seriously, because we do 
not think the premises in this case warrant it. Moreover, the history 
of American courts is not one of judicial invasion. Courts are usually 
content if they succeed fairly well in the direction of orderly procé- 
dure, in the avoidance of unseemly conflict of judicial authority, and 
in making their decrees effective to establish rights which it is found 
that parties are entitled to. 

Aside from the idea of having intervening and ancillary remédies, 
with scope and function suffîcient to avoid circuity of action and mul- 
tiplicity of suits, and of afïording direct remédies and opportunities for 
redress in the same court, to the end that useless conflict shall not oc- 
cur between différent courts, is the other idea that judgments and final 
decrees shall not be subject to collatéral attack. If adverse independ- 
ent collatéral proceedings like thèse were recognized and encouraged, 
property rights would be in confusion, and ail sorts of conflict of ju- 
risdiction and décision would resuit, and in the end, logically and nec- 
essarily, force ; because with two adverse decrees in rem, and neither 
party yielding, how, in the last analysis, could the property right be at 
rest, except through force? Surely each of two adverse independent 
final decrees in rem could not effectively operate to take the whole of a 
spécifie property. 

Speaking with modération by way of characterization of the par- 
ticular proceedings in question, they are in their nature insidiously and 
alarmingly well calculated to bring courts, which aim to exercise their 
respective rightful jurisdictions under motives and principles of use- 
ful comity, into direct, open, and unseemly conflict upon final process. 
It was to avoid deprecated conflict of judicial authority that rules 
against collatéral attack upon judgments and final decrees, as well as 
ample remédies in the nature of direct attack, were invented and en- 
larged, to the end that parties claiming to be aggrieved by the opér- 
ation of a decree without notice may hâve their day in court and full 
redress. 

The rule which requires direct attack and forbids collatéral attack 
upon final judgments and decrees is a rule of public and judicial ne- 
cessity, and is founded upon considérations which wholly exclude the 
idea of a laxity which shall tolerate an independent collatéral proceed- 
ing to disestablish in another trial that which has been expressly es- 
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tablished upon a former trial upon the merits. As argued, it is true, 
a plea in bar may furnish a remedy against this; but that is not the 
only remedy, and where the identity of the property is unmistakable, 
and the piirpose to disestabHsh the resuit of a former adjudication is 
clear, courts may not ahvays subject parties to another trial upon a 
plea in bar, and to the expense and delay incident to such a défense. 

In its considenation of the question of contempt and évasion of lavv, 
and what had theretofore been decided in respect to the property in 
question, the Circuit Court was not dealing with the question whether 
the state court had in fact assumed jurisdiction, whether a plea in bar 
would be effective in that court or any other, or at ail with the question 
as to what the state court would probably do or not do. It was only 
dealing with the purposes of the complainants, in view of its own 
.knowledge as to identity of parties and property, and as shown upon 
the face of their bills. 

Thèse proceedings, instituted in one court to disestablish or render 
inoperative what had been established in another, were removed to the 
court which established the right sought to be overthrown ; and that 
court, having before it the cases upon motion to remand,- without de- 
ciding or considering the question of diverse citizenship, or other par- 
ticular grounds upon which they were removed, finding them to be in 
contempt of law and of what it had done under the direction of the 
Suprême Court, denied the motion to remand and summarily dismissed 
them. 

Having found the proceedings to be in contempt and in évasion of 
the décision already made, we are not aware of any imperative rule of 
law which required the Circuit Court to lend potency to their exùstence 
by considering the question of diverse citizenship, or, on motion of the 
complainants, who held its decrees in contempt, to lend force to their 
offending pvirpose by remanding their cases to the state court. If the 
requisite diverse citizenship did not exist, as the complainants claimed, 
surely the order of dismissal violated no .substantive right. 

Thèse cases having been removed to the Circuit Court, that court 
treated the proceedings as not ancillary, but in contempt of what the 
fédéral court had decided and was doing, and dismissed them, and the 
order or decrees should be affirmed. In each case the decree is as fol- 
lows : 

The decree of the Circuit Court is affirmed, and the appellees recover 
their costs of appeal. 



RENXIK V. MUTUAL LIFE INS. CO. OF NEW YOIiK. 
(Circuit Court of Appeiils. First Circuit. Fehruary 11, liilO.) 

No. 847. 
1. Insurance (§ 5&*) — Muïual Co.«panies— ArxiiouiTY of Président to Make 

OONTRACT— CONSTKUCÏION OF BY-LAWS. 

ïlie liy-laws of n llfe insurauce , conipiiiiy re(iulrecl the président to re- 
port quarterly to the trustées a summary of the business of the preceding 
quarter. statiug the contracts that had lieeu made, etc. They also pro- 
vided lliat tlie président sluaild bave "the général direction and. superin^ 



'For other cases see same toplc & § numbisr in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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tendance of the affaire and of the ofHcers of the company," and should 
estaWish rules and régulations for the conduct of the business of the 
Company. Held, that such provisions did not vest the président with 
power to make an oral contract with a gênerai agent, hinding the Compa- 
ny after the terminatlon of his agency, in a certain contingency to pay 
him a sum annually during the remainder of his life sufficlent for his 
sujriwrt, and that in the absence of ratification by the company, or a 
course of dealing from whlch the authorlty of the président niight be iu- 
ferred, such a contract was not binding. 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. § 70 ; Dec. Dig.^ 

I m.*] 

2. Corporations (| 432*) — TJnauthokized Contracts by Officek— Hatifica- 

TION. 

Evidence considered, and held not to establlsh a ratification by a cor- 
poration of an unauthorized contract clainied to hâve been made by Its 
président. 

|Ed. Note. — For other cases, see Corporations, Cent. Dig. § 1717 ; Dec. 
Dig. § 482.*] 

In Error to the Circuit Court of the United States for the District 
of Mas,sachusetts. 

Action by Zenas Crâne Rennie against the Mutual Life Insurance 
Company of New York. Judgment for défendant, and plaintifF brings 
error. Affirmed. 

Samuel H. Pillsbury (Currier, Rollins, Young & Pillsbury and Philip 
C. Stanwood, on the brief), for plaintiff in error. 

William D. Turner (Reginald Poster and George Hoague, on the 
brief), for défendant in error. 

Before PUTXAM and LOWELL, Circuit Judges, and HALE, 
District Judge. 

HALE, District Judge. This is an action upon an oral contract, 
alleged to hâve been made in September, 1886, whereby, in considéra- 
tion that the plaintifï would accept the position of gênerai manager for 
the défendant in Australia and go to Australia in order to be gênerai 
manager, the défendant corporation agreed that if, on the termination 
of his employment as said gênerai manager, the plaintifï had not suc- 
ceeded in building up a satisfactory renewal commission account, the 
défendant would pay to him annually for the remainder of his life 
an amount sufficient to support him. At the close of the évidence in 
the court below, a verdict was directed for the défendant, on the 
ground that the évidence did not show authority of the président to 
make the contract ; nor did it prove any subséquent ratification of the 
contract by the corporation. To this ruling the plaintiff— the plaintiff 
in error in this courte — excepted, and now assigns the ruling as error. 

The testimonv shows that the alleged oral contract was made by 
the président. I^'he défendant says that the président had no authority 
to make the contract, and that it was never ratified aftervvards by the 
corporation or by its trustées. 

1. Did the président hâve authority to make the contract ? 

The following by-laws relating to this issue are brought to the atten- 
tion of the court : 

•For other cases see s»me toplc & i numbeh in Dec. & Am. DigS. 1907 to date, £ RepT Inaexe» 
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"(4) Quarterly meetings of the trustées shall be held ou tlje flrst Wediies- 
days of January, April, July, and October, and a report shall be niade to tlieni 
by the président of the concerna and business of the company during the pre- 
vious quarter, stating particularly the contracta that liave been made, the 
sums of nioney that hâve been reeeived and on what accounts, the niaiiner 
in which the sanie shall bave been invested or pald and the amounts on liand 
and the amounts that should hâve been reeeived during said quarter, and a 
gênerai balance sheet exhibiting a full statemeut of the funds, investnients, 
payments, and liabilities." 

"(11) The président shall, if présent, préside at ail meetings of the trustées. 
He shall be ex officio member and cliairman of ail standing connuittees ex- 
cept the auditing conimittee and committee on expenditures, which latter coin- 
mittee shall choose their own chairman. He shall also attend the meeting 
of any si>ecial committee when requested by the chairman. The président 
shall also hâve the gênerai direction and superlntendence of the alïairs and 
of the ofticers of the company, and shall estaWish rules and régulations for 
the conduct of the business of the company and for the direction of its offl- 
cers ; and in ail cases in which the duties of the subordinate offlcers, employés 
and the agents of the company are not specially prescribed by its by-laws or 
by a resolution of the board, they shall obey the orders and Instructions of 
the président." 

"(17) There shall be a secretary, vcho shall hold office during the pleasure 
of the board, who shall hâve power with the président to make contracts for 
Insurance on life and for annulties and ail other contracts necessary for the 
company in the management of its affairs in conformity with the rules and 
régulations of the board for the tinie being; but no policy or policles shall 
be issued on any single life for a sum in tlie aggregate greater than $.")0,000. 
He shall hâve the gênerai management of the ofHce business and of the elerlcs 
employed in the Insurance department of the company, and of the gênerai 
correspondence of the company except such as relates to business expressly in 
charge of the several departments herein provided for. In the absence of the 
secretary the assistant secretary shall discharge such of the duties of the 
secretary as may be assigned hlm by the président, and the président may also, 
in his discrétion, détail any oflicer or head of a department to act as secretary 
pro tem." 

"(25) No commissions or compensation, direct or Indirect, for procnring or 
facilitating loans from the company shall be reeeived by any trustée or by any 
of its offlcers or other person in its employment ; and neither the solieitor 
nor any person in his office, nor any person whatsoever receiving a flxed salary. 
shall recelve pay from or hâve any daim against the company, exceijting his 
salary ; and such salary attached to the office or employment shall be full 
compensa.tlon for ail services rendered to the company or performed on its 
behalf." 

"(35) The finance committee shall consist of six trustées, who shall meet at 
least once every week. Ail inyestments of the company shall be made under 
Its direction, and it shall bave the supervision of the securities held by the 
company and sélect the depositories of its funds. It shall détermine ail ques- 
tions of salary and compensation for services when not flxed by the board or 
other appropriate committee." 

"(40) The committee on agencies shall consist of flve trustées. It shall hâve 
the gênerai supervision of the agency department of the company's business,^ 
and recommend to the board what amount shall be paid by way of compensa- 
tion, settlement, or commutation to any agent or his représentatives." 

Touching this question, the plaintiff rests his case upon section 11, 
by which the président is empowered to hâve the gênerai direction and 
supervision of the affairs and officers of the company, and to establish 
rules for the conduct of its business; also upon section 40, which 
gives the président power to fix the salary or compensation of agents ; 
and, still further, upon section 4, which provides that at each quarterly 
meeting of the trustées a report shall be made by the président of the 
business of the company for the previous quarter, stating particularly 
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the contracts made during the quarter. The plaintiff insists that by 
thèse provisions of the by-laws the practical control of the company, 
in the gênerai course of its business, is given to the président ; that he 
is empowered to fix the compensation of agents, and that this power is 
not given to the committee on agencies, but that the power of this 
committee is only to recommend what shall be paid as compensation ; 
and that such authority does not négative the power of the président 
to make a contract hke this. The plaintifï urges, too, that the duty of 
the président to report to the trustées ail contracts made during the 
past quarter implies that the président had power to make the contracts 
which he reports, and that such power of the président tends strongly 
to show that the président had authority to make the contract. The 
learned counsel for the plaintifï further urge that the plaintifï is not 
confined to the by-laws alone for proof of the president's authority, 
but that such authority is shown also by the gênerai and uniform 
course of dealing of the corporation in the conduct of its business; 
that Président McCurdy conducted the negotiations and wrote the let- 
ters touching ail matters between the company and the plaintifï; that 
he made the contract, having full apparent authority; and that the 
whole testimony tends to show that his authority was recognized and 
afifirmed by the course of dealing of the corporation and its trustées. 
The plaintifï insists that he was justifîed in relying upon the apparent 
authority of the président, and that the corporation cannot now rest 
solely upon its by-laws, of which the plaintifï was ignorant, and plead 
the lack of explicit authority given by them, but that the whole ques- 
tion of authority should hâve been left to the jury. 

Upon an examination of the by-laws, we are persuaded that they 
were not intended to give the président power to make such a contract 
as is now before the court. It seems clear that the contracts mentioned 
in the fourth by-law are the ordinary business contracts of the com- 
pany referred to in section 17, which it is the duty of the président 
to report, as a statement of the business and assets of the compa- 
ny, at the end of the quarter. It seems clear that if it had been in- 
tended to give to the président the power to make so vital a contract 
for an undefîned period, imposing upon the corporation obligations 
which could not be measured at the time of the making, such power 
would hâve been expressly conferred upon him, and would not hâve 
been allowed to rest upon mère imphcation. The daily conduct of the 
corporation business demanded that the président should hâve the 
power, with the secretary, and without calling the trustées together, 
to make contracts for insurances, for annuities, for other daily matters 
of routine, and at seasonable times to make report of such contracts ; 
but we can hardly believe that the formai rule and law of the corpora- 
tion intended to give the président power to bind the company for an 
indefinite number of years by an oral contract to do an extraordinary 
thing. The évidence shows how dangerous it would be to invest a 
président with such power as is hère claimed. For whenever a prési- 
dent had ceased to hold his office, either by death or résignation, every 
employé, and every one who dealt with the company, might daim that 
he had a binding verbal agreement; and thus it may readily be seen 
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that, if such authority existed, it might embarrass and wreck the cor- 
poration. It is clear to us that there is nothing in the by-laws author- 
îzing the président to make this contract. See Carney v. New York 
Life Insurance Company, 19 App. Div. 160, 45 N. Y. Supp. 1103, af- 
firmed by the Court of Appeals in 162 N. Y. 453, 57 N. E. 78, 49 
L. R. A. 471, 76 Am. St. Rep. 347, where the reasoning of the court is 
helpful upon the issue which we hâve just discussed, although upon 
somewhat différent facts. 

It is true, however that the plaintifï is not confined to the letter of 
the by-laws in his endeavor to show the authority of the président. 
Parties are not held to any particular mode of proving authority of an 
agent of a corporation. His authority may be proved by circumstan- 
tial évidence — by testimony drawn from the whole course of dealings 
of the parties. A contract may be implied from corporate acts with- 
out either a vote or deed or writing. 2 Kent's Comm. 291 ; Morawetz 
on Private Corporations, § 618 ; Peterson v. Mayor, 17 N. Y. 449 ; 01- 
cott V. Railroad Co., 27 N. Y. 546, 84 Am. Dec. 298. 

In Bankof U. S. v. Dandridge, 12 Wheat. 64, 70, 6 L. Ed. 552, Mr. 
Justice Story said: 

"If ofBcers of a corporation openly exercise a power which présupposes a 
delegated authority for the purpose, and other corporate acts show that the 
corporation uiust hâve contemplated the légal existence of such authority, the 
acts of such offlcers shall be deemed rlghtful, and the delegated authority will 
he presumed." 

But, upon examining the évidence before us, it can hardly be said 
that, in making the conversation which is alleged to constitute a con- 
tract, the président was acting in the open exercise of any power, with- 
in the meaning of the language of Mr. Justice Story; and it clearly 
cannot be said that any corporate acts of the corporation hâve been 
shown which contemplated the légal existence of any authority on the 
part of the président. The whole course of business négatives the 
authority of the président to make such contract, and leads to the irré- 
sistible conclusion that he had the authority, which we hâve just men- 
tioned, to make only the ordinary routine contracts from day to day, 
but not to make other contracts, and that he clearly had no power to 
make an indefinite agreement for a long number of years. On the 
question of the president's authority we are, then, compelled to con- 
clude that there was no évidence, either direct or circumstantial, which 
ought to hâve been submitted to the jury. 

3. Was the contract ratified by the corporation? 

Ratification may undoubtedly be proved by a course of conduct con- 
sistent only with the supposition that the party ratifying intended to 
adopt the act as his own. Story on Agency, §§ 239, 252. 

The évidence proves beyond a doubt that the act of the président in 
making the alleged oral contract was never reported to the corporation 
or to its trustées. It is not now necessary to enter into a discussion 
of the varions letters and other writings put in évidence upon this ques- 
tion. It is enough to say that, instead of showing knowledge on the 
part of the corporation, they distinctly disprove such knowledge. The 
whole conduct of the plaintifï is inconsistent with his having asserted 
any contract such as he allèges. The testimony négatives the infer- 
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ence that the corporation had knovvledge of such contract. After a 
long, but not altogether successful, administration of the company's 
business as gênerai manager in Australia, under a large salary, the 
plaintiff was taken from his position and sent back to America upon a 
pension of $3,500 a year. When removed from the management of 
the Australian business, and afterwards when deprived of his pension, 
he does not undertake to assert any contract with the corporation, but 
urges considération on the ground of his long service, his dependence 
upon the company's bounty, and the policy of the company to reward 
faithful employés. In an elaborate address to the committee of the 
Company, after his pension had been stopped, he takes great pains to 
recite everything that can help his case; but he nowhere recites that 
he relies upon any contract with the company. There is no évidence 
whatever to show that the company had knowledge of a contract, or 
in any way ratified the contract which is now asserted. 

In considering whether the direction of a verdict for défendant is 
justifiable, it is clearly the duty of the court to take the view most 
favorable for the plaintifï. But the case présents facts about which 
but one inference can fairly and reasonably be drawn from the évi- 
dence, either as to the authority of the président to contract or as to the 
subséquent ratification by the corporation. The learned judge who 
presided at the trial in the court below was clearly justified in taking 
the case from the jury and directing a verdict for the défendant. 

3. ït is unnecessary hère to consider whether an agreement was 
ever, in fact, entered into between the président of the company and 
the plaintifï. The plaintiff ofifered certain testimony, in the court be- 
low, as to his conversation with the président in September, 1886, from 
which, he claims, a contract resulted. On the other hand, the de- 
fendant says that no contract was ever made, and relies upon infer- 
ences to be drawn from ail the circumstantial évidence. It urges that 
the conduct of the plaintiff, in never asserting a contract, and in acting 
inconsistently with its existence, tends strongly t'o négative the fact 
that the contract was ever made, and that the whole course of business 
of the corporation tends to the same resuit. If this had been the only 
point at issue, it might hâve been the duty of the court to submit the 
case to the jury upon the direct évidence upon the one side and the cir- 
cumstantial évidence on the other. VVe do not pass on this question. 
It is enough to say that, upon the c|uestion of the authority of the 
président and of the ratification by the corporation, there was nothing 
which ought fairly to hâve gone to the jury, and it was clearly the 
duty of the presiding judge to direct a verdict for the défendant. 

4. The plaintiff also assigns as error that the trial court excluded évi- 
dence that the plaintiff, in 1889, sold his Springfield office to the de- 
fendant company, and put the money into the Australian business, by 
arrangement with Président McCurdy. The court finds that this évi- 
dence was properly excluded. It was not material upon any issue in 
the case. It did not tend to show that the contract of 1886 had been 
made, or that the président had any power to make it. The only pos- 
sible question could be whether it was a part of the course of business, 
and had some bearing upon the question of ratification. We are of 
the opinion that it was not material on the question of ratification. 
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Upon this point, however, it is proper to say that, on examînation of 
the record, it appears that substantially the same fact •wa3 brought to 
the attention of the court in the mémorial or address made by the 
plaintiff to the committee of the corporation, to which we hâve pre- 
viously adverted. It appears, further, on examination of the record, 
that in cross-examinatiOn the plaintiflf was asked touching this matter ; 
so that, if it can possibly be held that the évidence had any bearing on 
ratification, we fînd that it was substantially presented in another f orm 
in the court below. The évidence was properly excluded. 

The judgment of the Circuit Court is affirmed, and the défendant in 
error recovers its costs of appeal. 



GREAT FALLS NAT. BANK et al. v. McCLURB.t 
(Circuit Court of Appeals, Nlnth Circuit. February 7, 1910.) 
No. 1,717. 

1. EsTOPPEL (§ 8*) — Matteb of Record— Allégations in Pleadings. 

An allégation In a Mil In equlty that défendant had attached and levled 
upon "ail the property of every klnd and character" owned by a corpora- 
tion estops the complainant to elaim in subséquent litigation between the 
same parties that certain property of the corporation was not covered by 
Buch lévy and a sale made thereuuder. 

[Ed. Note.— For other cases, see Estoppel, Cent. Dlg. §§ 2-5, 7; Dec. 
Dig. i 3.*] 

2. Attachment (§ 183*)— Lien— Meegeb in Judgment. 

Under Rev. Codes Mont. § 6807, which provides that Judgments of the 
district courts shall be liens on ail of the real property of the judgment 
debtor for six years after their rendition, the lien of an attachment is 
merged In that of the judgment recovered in the action, which continues 
and raay be enforced by exécution and levy agalast any of the realty of 
the défendant, whether covered by the attachment or not, at any time 
withln six years, but not afterward ; and such statute also applies to judg- 
ments of fédéral courts wlthin the state, by virtue of Act Aug. 1, 1888, c. 
729, § 1, 25 Stat. 357 (U. S. Comp. St. 1901, p. 701), which provides that 
such judgments shall be liens throughout the state in the same manner 
and to the same extent as those of the state courts of gênerai Jurisdiction. 

[Ed. Note. — For other cases, see Attachment, Dec. Dig. § 183.*] 

Appeal from the Circuit Court of the United States for the District 
of Montana. 

Suit in equity by Charles D. McClure against the Great Falls Na- 
tional Bank, the American Engineering Works, and Ed Hogan, Sher- 
iff of Cascade County, Mont. Decree for complainant, and défendants 
appeal. AiBrmed. 

Clayberg & Horsky and A. C. Gormley, for appellants. 
Ira T. Wight and C. E. Pew, for appellee. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

ROSS, Circuit Judge. This cause was heard and disposed of in the 
court below upon the pleadings of the parties, resulting in the sus- 
taining of the complainant's demurrer to the défendants' cross-bill and 
the awarding to the complainant of the injunction sought by his bill. 

•For other cases see same topic & § number In Dec. & Am. Bigs. 1907 to date, & Rep'): Indexes 
t Rehearlng denled Marcb 11, 1910. 
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The bill of the complainant, who is tlie appellee hère, alleged in effect, 
among other things, that on December 14, 1901, he commenced an ac- 
tion in the court below against the Diamond R Mining Company to re- 
cover judgment for certain moneys advanced by him to that company, 
in which action he procured a writ of attachment, under which the 
marshal duly levied upon ail of the personal and real property of the 
Diamond R Mining Company, the same being situate in Cascade coun- 
ty, Mont., in which action he recovered judgment on the 16th day of 
January, 1902, for $86,180 and costs in the sum of $53.30; that in 
February, 1902, the défendant Great Falls National Bank recovered a 
money judgment in the district court of the Eighth judicial district of 
the State of Montana, in and for the county of Cascade, in an action 
therein pending in which that bank was plaintiff and the Diamond R 
Mining Company was défendant, and that on the 17th of December, 
1904, the défendant American Engineering Works recovered in the 
same court a similar judgment against the same mining company ; 
that on the lOth day of January, 1907, the complainant caused to be 
issued out of the court below a writ of exécution upon the judgment 
so recovered by him, which writ directed the marshal of the court to 
levy upon and sell ail of the property of the Diamond R Mining Com- 
pany found in the district of Montana, and to apply the proceeds 
thereof, or so much as might be necessary, to the satisfaction of the 
complainant's judgment, with interest and costs, in pursuance of which 
writ of exécution the marshal duly levied upon ail of the property, 
both real and personal, of the mining company, ail of which was sit- 
uated in Cascade county, and that, after giving due and légal notice 
of the sale of the personal property, the same was sold to the com- 
plainant, he being the highest and best bidder therefor, and that on the 
36th day of February, 1907, the marshal, having theretofore given due 
and légal notice of sale in the manner required by the laws of Mon- 
tana and by the rules'of the court below, sold ail of the real property 
of the mining company so levied upon to the complainant, he being the 
highest and best bidder therefor, on which day the marshal duly exe- 
cuted to the complainant bis certificate of sale of the said real property 
so sold to the complainant, a copy of which is annexed to the bill ; 
that, no rédemption of the property so sold having been made within 
one year, the marshal on the 27th day of February, 1908, duly executed 
to the complainant his deed of the said real property in due form. and 
that the complainant remains the owner and in possession thereof ; 
that on the 25th day of February, 1907, the défendant Great Falls Na- 
tional Bank filed in the court below its bill of complaint against the 
complainant in the présent action, Charles D. McClure, the Diamond 
R Mining Company, and A. W. Merrifield, United States marshal for 
the district of Montana, a copy of which bill is annexed to and made a 
part of the bill in the présent suit, upon which bill the bank sought to 
obtain a decree adjudging that McClure "waived, abandoned, and 
lost" whatever lien he may bave had or claimed upon the property of 
the mining company, by reason of his lâches and unreasonable delay in 
en forcing his judgment, and also, in view of certain alleged frauds up- 
on McClure's part, prayed that his aforesaid judgment be decreed to be 
void as to the bank, that the writ of exécution issued thereon be recalled, 
176 F.— 14 
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and that the défendants to the bill be enjoined from selling or dispos- 
ing of any of the property of the mining company under that writ of 
exécution. The trial court sustained McCkire's demurrer to that bill 
filed by the Great Falls National Bank, and dismissed it, and, the case 
being brought hère, we affirmed that judgment. Great Falls National 
Bank V. McClure et al., 161 Fed. 56, 88 C. C A. 330. A similar bill 
to that brought by the bank was brought in the court below at the 
same time by the American Engineering Works against the same de- 
fendants, with a like resuit. 

The bill in the présent suit allèges that on or about the 7th of No- 
vember, 1908, the Great Falls National Bank caused a writ of exécu- 
tion to be issued upon the aforesaid judgment recovered by it in the 
State court, and delivered to the sheriff of Cascade county, directing 
him to levy upon and sell any property of the Diamond R Mining Com- 
pany found in that county to satisfy its judgment, and that at the same 
time the American Engineering Works caused a similar exécution to 
be issued upon its aforesaid judgment recovered in the state court, with 
like directions to the sheriff. The bill in the présent suit then allèges : 

"ïliat sald défendants American Engineering WorlvS and Great Falls Na- 
tional Bank, conspirlng together to harass your orator and to defraud and de- 
prive him of his said property, and ignorlng and dlsregarding tlie decrees and 
orders and process of this lionorai)le court, and well l<nowing tliat said prop- 
erty was then and there and still is the property of your orator, directed and 
procured said sherliï to levy or maive a pretended levy upon and sell certain of 
said mining property described in said Exhibit A, and so belonging to your 
orator, Including said ore bins, tramway, blaeksmith shop, and iwrtlon of said 
power house described in sald Exhibit A, and certain other of the flxtures and 
appurtenances of said mining T)roperty so transferred to and owned by your 
orator as hereinbefore fully set forth ; that on the 20th day of Noveiuber, 1908, 
said sheriff made a pretended sale of said property under said wrlts of exécu- 
tion to one R. S. Ford, for and on behalf of said Great Falls National Bank ; 
that said défendant Ed Hogan. as sucli sheriff as aforesaid, has given notice, 
by posting and by publication, that he wlll sell the Equator quartz Iode mining 
claim at public auctlon on the Ith day of December, >908, at the eity of Great 
Falls, Mont., under and by virtue of said writ of exécution aforesaid; that said 
défendants will, unless restrained by your honors, sell sald Equator quartz 
Iode mining claim (said mining daim being a part of the real property de- 
scribed in Exhibit A hereto attached). and will seixe and remove said flxtures 
aud appurtenances so pretended to be sold on November 20, 1908, as aforesaid, 
thereby greatly injuring the said property of your orator and casting a cloud 
upon the title of your orator to said mining property. ail to the great and irrép- 
arable loss and ln.lury of your orator." 

The contention on the part of the appellants is that the Equator 
quartz Iode mining claim, which they admit was owned by the Diamond 
R Mining Company, was not levied upon under the writ of attachment 
issued in the suit of McClure against the mining company, and was 
never sold by the marshal under the exécution issued in that action, 
and was never conveyed by his deed to McClure. The marshal's cer- 
tificate of sale expressly states that it was so sold, and his deed to Mc- 
Clure, made in pursuance of the certificate and sale, purports to con- 
vey among other properties sold, the Equator quartz Iode mining claim. 
This is not questioned by the amended answer or the cross-bill. It is 
true that in those pleadings it is alleged that the sherifï's certificate of 
sale and deed are void as to the Equator claim for the reason that it was 
not covercd by the writ of attachment issued in the action of McClure 



MONTANA COAL & COKK CO. V. KOVEC. 211 

against the mining company, and was not in fact sold by the marshal 
under the exécution issued in that action. But the bill in the présent 
case shows that the bank expressly alleged in its former bill that the 
Diamond R Mining Company had no other property than that covered 
by the attachment issued and levied in the action of McClure against 
the mining company, and also alleged, in express terms, that McClure, 
in his aforesaid action, levied upon and attached "ail the property, of 
every kind and character, belonging to the said défendant Diamond R. 
Mining Company," and, further, that in the aforesaid action of the 
bank against the mining company, the sherifï of Cascade county, 
Mont., levied upon "ail and singular the same and identical real estate 
and appurtenances aforesaid, including the concentrator building, pow- 
er house, and ail other buildings situated upon and appertaining to 
said real estate." 

Those allégations, being at the time verified and remaining unex- 
plained, preclude the bank from now relying upon contrary allégations. 
"Any confession or admission made in pleading in a court of record, 
whether it be express, or implied from pleading over without a trav- 
erse, will forever preclude the party from afterwards contesting the 
same fact in any subséquent suit with his adversary." Bouvier, Law 
Dictionary (llth Ed.) "Estoppel by Matter of Record." 

Section 6807 of the Revised Codes of Montana, in force at the times 
hère in question, provides that judgments of the district court of the 
state become a lien upon ail of the real property of the judgment debt- 
or within the county from the date of its docketing, and that such lien 
continues for six years. Whatever lien the Great Falls National Bank 
may hâve acquired on the Equator quartz Iode mining claim by vir- 
tue of the writ of attachment issued in its action against the Dia- 
mond R Mining Company became merged in its judgment entered 
February 12, 1903, and, by virtue of the Montana statute cited, expired 
February 12, 1908. Regardless of any attachment lien in McClure's 
favor, his judgment became a lien on ail of the real property of the 
mining company by virtue of the United States statute (Act Aug. 1, 
1888, c. 729, § 1, 35 Stat. 357, 4 Fed. St. Ann. 5 [U. S. Comp. St. 1901, 
p. 701]), and the sale under that judgment passed the title of the judg- 
ment debtor to the purchaser. 

The judgment is affirmed. 



MONTANA CX)AL & COKE CO. v. KOVEC. 

(Circuit Court of Appeals, Ninth Circuit. February 7, 1910.) 

No. 1,705. 

1. Master and Servant (§ 288*)— Masteb's I.jabii.ity for In.iury to Servant 

— ASSUMPTION OF RiSK. 

A eoal miner, direeted by liis employer to operate an eugine about wlilcli 
he had no knowledge or expérience and was given no instruction, cannot be 
iield as matter of law to hâve assumed the risk. 

[Ed. Note. — For other cases, see Jlaster and Servant, Cent. Dig. §§ 10(iS- 
1088 ; Dec. Dig. § 288.* 

Assumption of risk incident to eniployment, see note to Chesapeake & 
O. R, CO. V. îlennessey, 38 C. C. A. 314.] 

•For other case» eee same toplc & § numbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 
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2. Masteh and Servant (§§ 153, 288, 289*)— Masteb's Liability foe Injurt to 
Servant— Action— Questions eor Jury. 

Plaintiff, who was a coal miner employed by défendant In Its mine, was 
dlrected by lils superlor to go and operate an electrlcal engine used to draw 
cars up an incline. Tliere was gearing on either side of the place wbere be 
stood in operating the engine, within one or two feet, wliolly unguarded, 
and lie was required to keep bis foot on a brake whlch vibrated with tbe 
action of the engine. His foot slipped from tlie brake, and he fell agaiust 
the gearing and was injured. He had no expérience in running the engine, 
and was given no instruction. Held, that défendant was chargeaWe with 
breach of duty in setting him at such work without instruction, and that, 
while the gearing could be seen and the danger therefrom was apparent 
if a person fell into it, the questions of assnniption of risk and contribu- 
tory négligence were properly submitted to the jury. 

[Ed. Note.^For other cases, see Master and Servant, Cent. Dig. §§ 314- 
317, 1068-1132; Dec. Dig. §§ 153, 288, 289.*] 

In Error to the Circuit Court of the United States for the District 
of Montana. 

Action by Andrew Kovec against the Montana Coal & Coke Com- 
pany. Judgment for plaintifï, and défendant brings error. Afifîrmed. 

Carpenter, Day & Carpenter, for plaintifï in error. 

Thomas J, Walsh and Cornélius B. Nolan, for défendant in error. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

ROSS, Circuit Judge. The défendant in error sued and recovered a 
verdict and judgment for damages in the court below against the plain- 
tiff in error for injuries sustained by him under circumstances herein- 
after indicated. The case shows that he was in the employ of the 
Company for several years as an ordinary coal miner, and was so work- 
ing on the day of the accident to him. There was testimony going to 
show that the mine was a deep and extensive one, and that in the work- 
ing of it cars of coal were drawn up various slants to the main track 
by means of engines operated by electricity. At other places they were 
drawn by mules. 

William England testified, on behalf of the plaintiff, that he was 
employed by the company at the time the plaintiff was injured; that 
as the opérations were carried on it was necessary that somebody 
should always be with the cars while they were moving, and also some 
one to operate the engines ; that the engine by which the plaintiff was 
injured was at the second slant, as it was then called, some distance be- 
low the surface of the ground. Being asked whether there is a "driver 
for every engine there is in the mine," the witness answered: 

"A. Well, there is a regular engineer for some of them, and in some places 
where there Is not so much to do the driver does it. Q. ÏTiat is, there is an 
engineer in some places where there is a lot of work to be done with the en- 
gine? A. Yes, sir. Q. And in places where there is not so much work. you say, 
it is done by a driver? A. Yes, sir ; if there Is one there. Q. Did you ever know 
of the work being done there by anybody else other than the driver or an engi- 
neer? A. I don't know, I think they did on night shifts. Sometimes there was 
a driver and sometimes there wasn't. Q. Of course, if there was not a driver 
there, and if there was not an engineer there, and it became necessary to oper- 
ate the engine, it would hâve to be operated by vvhom? A. By the fellows who 
were working there. Q. Do you know whether they were englneers or not? A. 

•For other cases see same toplc & § numbbh in Dec. & Am, Digs. 1907 to date, & Eep'r Indeze» 
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No, sir; I don't. Q. Yon were not an engineer, were you? A. I wasii't alto- 
gether one. I hâve had some expérience witli them. Q. You hâve had some ex- 
])erience? A. I hâve run them lots of tinies. Q. Do you tliinlî that It requires 
any exi^erienee to opéra te one of those englnes? A. You hâve got to be shovi-n 
how to run it ail right. Q. What doyou say? A. You hâve got to be Hhown how 
to run it. I know I did. Q. Now, were you the driver in this particular slant, 
where tlîis particular engine was operated? A. There was two drivers tliere. 
There was one driver off that day ; but I was supposed to be there that day, I 
guess. The other driver was eut hunting. Q. Theother driver was outhunting? 
A. Yes, sir. Q. Did you yourself bave occasion to use that engine that day be- 
fore the accident? A. Yes, sir. Q. About how many times? A. Either four or 
five times. I don't retnember exactly. About four times, I guess. * * * Q. 
When you were operating the engine there, to what matters did you liave to 
give attention? A. Well, you flxed the engine flrst, and then you had to give 
attention to the cars when they were coming up. Q. Did you hâve to use your 
hands at ail? A. Yes, sir; you had to use one on the clutch, and one on the 
lever. Q. Did you hâve to use your feet? A. Yes, sir ; one foot for the brake. 
Q. Did you hâve to use your eyes? A. Yes, sir. Q. What would you be using 
your eyes upon? A. Watching the cars. Q. Now, going to the brake itself, as 
it was there that mbming, will you tell us its location? A. It was underneath. 
You had your foot down on it like that (illustrating). It was underneath. Q. 
Underneath? A. Yes, sir. Q. Do you know whether there were any timbers 
near it? A. Yes, sir; I do. Q. What character of timbers were they? A. I 
don't know what you would call them. They were big 2x4's like. About that 
wide (indicatlng), I guess; about 12 inches, I guess. Q. In operating the en- 
gine, where were you standing with référence to where the brake was, and 
with référence to the space caused by those timbers? A. Standing right in 
them. There was one across there, and one in back there, and one along the 
sides like that (illustrating). Q. So that you were in a klnd of a box, were 
you? A. I was standing right hère (illustrating). Q. As to the brake Itself, 
what klnd of a pièce of meehanism was it? A. It was a pièce about that wide 
(indicatlng). I guess ; and it ran out that way (indicatlng). I never looked at It 
much. Q. Was it wider than the sole of a man's shoe? A. Not much wider, if it 
was any. Just about the size, I guess, of a man's shoe ; about the size of your 
shoe. Q. Do you linow whether or not it was perfectly still there that morn- 
ing? A. No; it kept shaking when the trip was coming up — when it was 
pulling on the engine. Q. It kept shaking? A. Yes, sir. Q. Did .you see any 
gearing there? A. Yes, sir. Q. Where was the gearing, with référence to 
where you were standing? A. Right on the side ; on the lefthand side. Q. 
Oould you tell us whether that treadle or that brake was so constructed there, 
or was of such a character, that you miss it or slip on it? A. Well, I guess if 
you would slip on it, you would be liable to fall. Q. If you did fall, where 
would you fall with référence to the gearing? A. You would fall Into them, I 
guess. There is two of them there — either on the right side or left side. Q. 
What would you say as to whether or not, in your judgment, that gearing, as 
it was there, was reasonably safe? A. It was not, if you would fall. It was 
safe, if you were standing up. Q. There is no doubt about that. But, In the 
light of the fact that you mlght fall, what would you say as to whether or 
not, in its exposed condition there, it was reasonably safe? A. No, sir ; it was 
uot. Q. About how far away was the gearing from the man who stood there 
operating the machine? A. It would be about like this (illustrating). Q. 
About a foot or two away from him ? A. Yes, sir." 

There was testimony tending to show that on the day of the plain- 
tiff's injury he was working in the mine at his regular employment as 
a common miner, when he was told by the boss having supervision of 
him to run the engine concerning which England was questioned ; 
that the plaintifif knew nothing about machiriery, and was not given any 
instructions in respect to the opération of the engine, nor told of the 
dangers attending the running of it ; that shortly af ter he undertook 
its opération his foot shpped from the brake, thereby throwing him on 
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to the cogwheels, which were unguarded, and which resulted in the 
loss of one of his hands. 

The sole point made on behalf of the plaintiff in error is that the 
court below erred in refusing to grant a motion made by it for a non- 
suit, and Hkewise erred in refusing, upon the conclusion of ail the 
testimony, to grant a motion made on its behalf for an instruction to 
the jury to render a verdict for the défendant. In submitting the case 
to the jury, the trial court did so in instructions so fair and char that 
no exception thereto was taken by either party to the action. We there- 
fore hâve to deal only with the refusai of the court to take the case 
from the jury, to which action the défendant reserved an exception,, 
and, in support of its assignment of error in that behalf, contends that 
it appeared from the évidence, first, that the plaintiff was not com- 
pelled to operate the engine; second, that the danger from operating 
it with an exposed cogwheel was obvious to the plaintiff, and that he 
therefore assumed the risk of operating the engine with that danger 
in view; and, third, that putting his foot on the brake as he did was 
contributory négligence on his part. 

The contention that the plaintiff was a volunteer in the work which 
resulted in his injury, in view of his testimony that he was afraid to 
disobey the order of the boss lest he niight lose his job, is wholly with- 
out merit. So, too, is the contention that the plaintiff assumed the risk 
that resulted in his injury. The plaintiff undoubtedly assumed the risk : 
incident to the work for which he was employed, namely, that of a com- 
mon miner; but when he was, by the defendant's direction, taken from 
that work and ordered to operate machinery, about which he knew 
nothing and was told nothing, surely a trial court should not be held to< 
hâve erred in submitting to the jury, under correct instructions, the 
question of the assumption of risk upon ail the facts and circumstances 
of the case, especially where, as in the instant case, there was testimony 
tending to show that the brake from which the plaintiff's foot slipped, 
thereby causing his fall and injury, vibrated more or less violently 
when the engine was put in motion, which danger could not be obvious 
to one not f amiliar with such machinery when it was not in opération^ 

In the case of Mountain Copper Company v. Pierce, 136 Fed. 150, 
69 C- C A. 148, where an inexperieiiced servant was directed by the de- 
fendant smelting company to adjust a belt on a pulley shaft, without 
instructing him with référence to a collar and set screws projecting 
from a shaft, by which he was caught and seriously injured while en- 
deavoring to adjust the pulley, we said: 

"He [the plalutiff] testlfled that he knew nothing about the collar or set 
screws, and that neither the foreman, nor Ryan, nor any one else, told him of 
thelr existence, nor the danger attending the opération, or how to iierforni It. 
While It is contended on the part of the plalntifl! in error that both the collar 
and set screws could hâve been seen by the défendant in error if he had prop- 
erly looked, It is not contended that he was told of tlleir existence, or of the 
danger attending the opération or how to jjerform it. True it is that the de- 
fendant in error knew that it is dangerous to approaeh shafting, belting, or 
other machinery in motion. That fact not o;i^ly appeared from his own testi- 
mony, but is a matter of such common knowledge that every one in his sensés 
must be held to know It. Xevertheless it is the duty of the niaster, before- 
sending or perniitting an inexperienced employa to perform such dangerous 
work, to Instruct hiiu how to perform It', and especially to Inform him of auy. 
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hiddeii, rourpaled, or oliscure danger. * * * The law in oui- opinion made 
it the dnty of tlie plaintiff In error to inform tlie défendant in error o( tiie col- 
lar and set screws, and how to perform the dangerous taslî, l>efore sending 
or permitting him, in the course of his employaient, to undertalie It." 

The défense of contributory négligence, interposée! by the défendant 
to the action, was also properly sulsmitted to the jury vinder proper in- 
structions. 

The judgment is ajffirmed. 



JANOSKI T. NORTHWESTERN IMPROVEMENT CO. 

(Circuit Court of Appeals, Ninth Circuit. B'ebrnary 7, 1910.) 

No. 1,768. 

1. Trial (§ 178*)— Dieection of Verdict— Gbounds. 

In passing on a motion to talce a case from the jury, It is the duty of 
the court to talie that vlew of the évidence most favorable to the party 
against whom the motion Is made, and from that évidence, and the in- 
ferences reasonably and justiflably to be drawn therefrom, détermine 
whether or not, under the law, a verdict for snch party could be found. 

[Ed. N'été. — For other cases, see Trial, Cent. Dig. § 402; Dec. Dig. § 
178.*] 

2. Master and Servant (§ 289*)— Action for Injury to Servant— Contribu- 

tory Négligence— Question for Jury. 

Evidence considered, in an action against a coal mining conipany to re- 
cover for the death of an employé, who was killed by the sudden starting 
of machinery about which he was working, making repairs, and held such 
as to require the question of his contributory négligence to be submitted to 
the jury. 

[Ed. Note.— For other cases, see Master and Servant, Dec. Dig. § 289.*] 

In Error to the Circuit Court of the United States for the Western 
Division of the Western District of Washington. 

Action by Joséphine Janoski, in her own behalf and as guardian ad 
litem of Agnes Janoski, a minor, against the Northwestern Improve- 
ment Company. Judgment for défendant, and plaintiff brings error. 
Reversed. 

Bâtes, Peer & Peterson, for plaintiff in error. 

George T. Reid and J. W. Quick (Charles S. Gleason, of counsel), 
for défendant in error. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

ROSS, Circuit Judge. The plaintiffs in error were plaintiffs in the 
court below ; the défendant in error being the défendant there. We 
are of the opinion that the trial court erred in directing, as it did, a 
verdict for the défendant. The action was for damages for the death 
of one John Janoski, alleged to hâve been caused by the négligence of 
the défendant. The complaint alleged, among other things, that the 
deceased was employed by the défendant as carpenter, electrician, and 
machinist in and about its coal mines in Pierce county, Wash., where 
the défendant maintained a large transmission wheel, about 12 feet in 

•For otber cases see same topic & l nuuber in Dec. & Am. Digs. 1907 to date, & Rep'r rtadexea 
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diameter, over which a rope ran, furnishing the power to certain of its 
machinery; that on October 5, 1907, Janoski was directed by the de- 
fendant's superintendent to go upon an elevated platform surrounding 
the wheel, which platform was, according to the évidence, about 4 feet 
wide, and to remove certain twists and kinks from the rope, and also 
to remove a pièce of 2-inch pipe which had been stuck through the 
spokes of the wheel, and that while Janoski was engaged in that work 
the superintendent caused the wheel to be suddenly started without 
warning to the deceased, resulting in his fall and subséquent death. 
The answer of the défendant, besides denying the allégations of nég- 
ligence on its part, pleaded, among other things, contributory négli- 
gence on the part of Janoski, which affirmative défense constituted 
the ground of the court's ruling, as will be seen from its opinion which 
is as follows: 

"I tiiink the défense of contributory négligence on the part of tlie deceased 
has been fully made out, in ail views that may be taken of the case, by the 
uncontradicted évidence and by the testlmony of wituesses wlio were there and 
hâve been called as witnesses for the plaintifC. He was in a situation whicli re- 
quired care on his part, as well as every man there, for Lis own safety aud 
that of those who were working with hlm. If he knew that the wheel was 
about to be started in opération with the gas pipe bloek in, that it was liable to 
cause injury to the machinery, or inflict an injury to himself or any person 
there, he was under obligation to check it. Ail he had to do was to say, 
'Wait.' One word would bave been sufficient to delay the starting of the ma- 
chine until he eould bave removed the pipe. He must be assumed to know that 
the gas pipe was there; for, according to the testlmony, he put it there, and 
was in the best position for any one to see it. He was the one who would bave 
removed it, if It had been removed, and in disregard of the warnings which 
others had, and which he could bave heard if he had been paying attention, it 
must be assumed that he was for the time being inattentive, to permit the ma- 
chine to be started without tirst remdving the gas pipe ; that not doing so was 
négligence, and at least a eontributing cause of the injury, if that pièce of pipe 
caused the injury. I grant the motion." 

As a matter of course the court cannot, in such cases, undertake to 
weigh conflicting évidence, and the law is well settled that in passing 
upon a motion to take a case from the jury, it is the duty of the court 
to take "that view of the évidence most favorable to the party against 
whom it is moved to direct a verdict, and from that évidence, and the 
inferences reasonably and justifiably to be drawn therefrom, détermine 
whether or not, under the law, a verdict might be found for the party 
having the onus." Mt. Adams & E. P. Inclined Railway Company v. 
Ivowery, 74 Fed. 463, 30 C. C. A. 596 ; Jenkins & Reynolds Company v. 
Alpena Pordand Cernent Company, 147 Fed. 641, 77 C. C. A. 025, 
and numerous cases there cited. 

It appears from the record that there was testlmony going to show 
that one McDowell was the superintendent and one Hosko was the 
machinery foreman of the mine, and that about 25 or 30 feet out from 
and to one side of a point underneath the wheel was what was called 
a picking table, at which workmen picked out slate. John Urick, a 
witness on behalf of the plaintiffs, testified, among other things. as 
follows : 

"I was blacksmithing, helping around the machinery in ail kinds of work. 
John Janoski was a carpenter, electriclan, looked after machinery, and certain 
parts of the work we helped eaeh other in. He got hurt on Saturday betweeu 
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2 aud 3 o'clock iu the afternoon. John and I were out in the blacksniUti sliop 
tliat day eating our diimer — we were late to dinner— when Hosko, the bunker 
boss and machin ery foreman for the mine, came over to the blaeksmith shop 
and wanted us to splice the rope on the blg transmission wheel. We went over 
to the bunker to do thls. ïhere was there at the tlnie a fellow who was plck- 
ing slate, a couple of Itallans, George Dorke, Hosko, aud I, and John Janoski 
and Mr. McDowell came wlth us. When Janoski and I first came there, we 
took the tighteuer up with the block and tackle. Jlr. McDowell was there at 
the tlme. This tlghtener was taken up with a block and tackle to give slack to 
the rope, and bring it down on the floor, so we could splice it. We raised that 
up, and the rope was not exactly on that side. We had to turn the wheel be- 
fore we raised that up, so that the rope came on the side so we could splice it. 
The part of the rope that needed splicing was not on the left side of the wheel, 
but was further over, and you had to turn the wheel to get it where you could 
splice it. We then raised the tightener up, took the rope off there to go ahead 
with our splicing. While we were doiiig tliis the transmlsslou wheel was mov- 
Ing a little. It pulled the rope out of our hands while we were splicing. We 
decided to put something in the wheel to keep it from turning around. Hosko, 
Mr. McDowell, Janoski, and I were ail there, and we ail said, 'We got to block 
that wheel.' We put a pièce of pipe under the spoke in the blg wheel on the 
upper platform. To loosen the rope we raised the tlghtener up. When the 
rope would come off hère, it would eome down on the floor, and we spliced it 
right there on the floor. We were putting the pipe in there (Indicating the 
spoke of the wheel). John Janoski put the pipe in, and put the pipe right in 
this spolie hère (referring to the spoke in the big wheel). He put the pipe 
right across hère, maybe eight feet long. The pipe was lying on the platform 
ail the time. We were trying to put the groove in that side. Janoski i)ut this 
pipe that was lying there through the wheel. At this time Mr. McDovi-ell and 
Hosko were standing down below where Janoski was. There was nothiug to 
prevent us from seeing what Janoski was doing. I saw Janoski put the pipe 
in. After Janoski had done that he came down on the floor, and we com- 
menced to splice the rope. It probably took half or three-quarters of au hour 
to splice the rope. McDowell was there ail the time, from start to finish. 
After the splicing was done, Janoski went on top, loosened the tightener, and 
let it down. I was undernéath, holding the rope. I was standing right there 
(indicating platform on model dlrectly under wheel), on the right side of the 
wheel. We put the rope hère (indicating), after Janoski let the tightener 
down. We hâve to turn the wheel once or twice on the shaft before it tightens 
the rope up. Little kinks form in the rope, made by the splicing. After Jan- 
oski let the tightener down, he went up to straighten the kinks, put the rope 
iu the groove. He could not reach from below, had to go up. He straightened 
the kinks out, so that when the wheel started the rope would run in the 
proper groove. If we did not do this, it would tangle and tear everything. 
When Janoski was taking the kinks out above, I was taking the kinks out 
down below, so the rope would follow in the groove. While we were doing thls, 
Hosko was walklng over toward the picking table, and he said, 'Watch your- 
selves!' to George and the others at the picking table and down below in that 
part of the washer hou.se. After he had said that, he stepped back toward the 
wheel, and said to Mr. McDowell, 'Are you ready to start up?' Mr. McDowell 
said he was, and to ring the bell. When this signal was given, Janoski was 
straightening up the kinks, had not got his work done, and was not ready for 
the thing to start. When Hosko rang the bell, the engineer happened to be 
right near the clutch iu the engine room, and threw It on quick, and the ma- 
chiuery started up, ail at once. The pipe bent, went around, and hit Janoski 
on the head, and knocked him down on the floor where I was standing. Be- 
fore McDowell told Hosko to start the machinery, no one asked Janoski If he 
wns ready to hâve it started. At the time he was still working taking out the 
lànks, and I was holding the rope from below. Janoski did not say that he 
was ready for the machinery to start. He did not say anything." 

Certainly this was testimony tending to show that the superintendent 
knew of Janoski's position, what he was doing, and without any notice 
to him, and without making any inquiry as to whether Janoski had 
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finished the work he was sent to do, that he directed Hosko to ring the 
bell and start the machinery. And there was more testimony tending 
in the same direction. George Dorke, a witness for the plaintifïs, tes- 
tified, among other things, as f ollows : 

"I remember wlieu the splieiug ot the rope was doue the day tluit .Talui 
Janoski was hurt. There were présent during the thue the splieiug was bein^ 
done John Urielt, John Janoski, Jolm Jacobson, Jlr. iXcDowell, the su])eriureu(l- 
ent, and Hosko, the bunker boss. They were about hait an hour at the worlv. 
I was working shovellng out rock at niy workiiig place while they were s]>licing 
the rope, flnishiug niy work about teu minutes bet'ore the splieiug was coni- 
pleted. There were two Itallans, named Frank and Mlke, who were at work 
down below me ou the ground ; oue pushhig out to a rock pile the rock I had 
shoveled out» and the other shoveled out slack. There were wheels and eliains 
that drive the pulley and holsting chalns located uear thelr working places. 
This machinery was standing still whlle the splieiug was beiug done, the same 
as the pi eking table and other machinery about whlch I was working. Wlien 
I got through with niy work, I sat down on the edge of the table and waited for 
them to start. I did uot go up where they were working. Shortly before the 
machinery started, Hosko stepped over to the edge that is oi)en, where he could 
see down below lu the bunker, toward where I was, and toward where the 
other boys were, below me. He sald, 'Watch yourselves!' aud I said, 'AU 
right.' He was walklng arouud dolng soniethlng for a few minutes, I don't 
know what, and not walklng toward the south end of the coal bunker. He 
said, 'Watch yourselves!' again. He came lu there to see down below, aud 
asked me for the other fellows, and I told hlm Frank was on the rock pile 
dolng somethlng, and he hollered out to Frank to corne in, and Frank did so. 
After that he came down the third tlme, and did not see ail of us, as little 
Mlke was dowii below yet, and he was golng to ask for him, and I told him he 
was not up yet. He was golng to the south end again, and hollered out for 
Mike, who was working on the dumping plie, and he (Mike) was comlng up the 
ladder to the south end, and little FTank answered for hlm. Hosko started over 
toward the wheel, and asked McDowell whether everythlng was ready to start. 
McDowell sald, 'Yes,' he thought everythlng was ready to start. Hosko went 
and pulled the wire, stepped f rom the wheel up this direction to the southwest 
side to pull the wire, whlch gave the signal to the eugine rooni. Wheu he 
did that I turned myself to the table to do my work again wheu the rock came 
along, and I did not do any more tMn this wheu the engine started. Then I 
heard somethlng drop, make a heavy fall. I turned around, and saw Hosko 
run for the wire to stop the machinery. Tlie Itallans and I ran up, and Joliu 
Janoski was lying on the floor, uucousclous." 

John Urick, being recalled, testified among other things as follows: 

"This same rope had been spliced oh the previous Wednesday of tliat same 
week. John Janoski, Hosko, and I did the splicing. McDowell, the superin- 
tendent.'Was not there when we started splicing the rope on Wedne.sday, but 
came when we were aoout half through. The wheel was bloôked that day with 
the same' pipé that it was when Janoski was killed. I put the pliKi in myself, 
and put it in the same way that Janoski put it lu the tlme he got hurt. I 
took the pipe out of the wheel myself, and McDowell ' wàs there when the 
pipe was taken out aud when the machinery started up again. Flosko started 
up the machinery on the order of IMcDowell. The day.Tanoski was hùrtneither 
Ho&ko, nor McDowell, the engineer, nor any one said anything to him about 
not putting the pipe In the wheel. * * * When Hosko asked if everythlng 
was ready before he pulled the wire, McDowell sald it was ail right, aud I said 
it was ail right, because McDowell was there and sald so." 

Testimony was also given, apparently without objection, tending to 
show that McDowell said "that for the minute he had forgotten that 
Janoski was up on the platform, and that when he ordered the engine 
started he forgot ail about Janoski being up therç." Statements of 
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Hosko were also g-iven in évidence, also without objection so far as 
appears, to the effect that "when he said, 'Watch yourselves !' he vvas 
talking to the pickers, and not to Janoski," and that "he also said he 
did not think anything about Janoski being on the platform when he 
started the engine, and that McDowell was the one who said, 'AH right ; 
go ahead,' as he (Hosko) asked if they were ail ready." 

We think it clear that the case was one for the considération and 
détermination of the jury, under appropriate instructions, and accord- 
ingly must reverse the judgment and remand the case for a new trial. 

Ordered accordingly. 



GTirREI. BROS. v. GUDVERSVILLB SIT.K MILLS. 
(Circuit Court of Appeals, Second Circuit. February 8, 1910.) 

No. 122. 

1. Sales (| 53*)— Valioitt of Conteact— Waiveb or Condition— Question 

FOE JUBY. 

Défendant, whlcli eonducted a large department store, had a rule, 
known to plalntlfC, thst no order given by it for goods should be valld 
unless confirmed by Its registry bureau. Its glove buyer gave an order 
to plalntlff for gloves to be niade and shipped in the future, a certain por- 
tion each month. Such order was not registered; but a subséquent or- 
der was glven, covering dellverles to be made in part during the same 
months, and was registered. Deliveries were made during certain months 
in accordance wlth the terms of the first order, but not with the second, 
and the goods were recelved and paid for, but subséquent shipments were 
not paid for. There was also correspondence between the parties relat- 
Ing to the first order, which tended to show that défendant had Ijnowl- 
edge of and recognlzed such order. Held, that the question whether 
défendant had waived Its requirement of registry with respect to such 
order, and was bound thereby, was properly submltted to the jury, 

[Ed. Note. — For other cases, see Sales, Dec. Dlg. § 53.*] 

2. Appeal and Brbob (§ 1050*) — Review— Haemless Eeboe. 

Where défendant refused to receive and pay for goods which plalntiflf 
claimed it bad ordered, denying the validity of the order, because not 
registered as required by its rules, which were known to plalntifif, but 
plaintiff claimed that such rule had been waived, the réception of évi- 
dence that the niarket price of the goods had decliued before défendant 
refused to accept them, even if not relevant to the issue of waiver, was 
not prejudicial error. 

[Ed. Note. — For other cases, see Appeal and Error, Dec. Dig. § 1050.*] 

Ward, Circuit .Tudge, dissenting. 

In Error to the Circuit Court of the United States for the Northern 
District of New York. 

Action by the Gloversville Silk Mills against Gimbel Bros. Judg- 
ment for plaintiiï, and défendant brings error. Affirmed. 

ïhe défendant in error, which was plaIntifC in the court below and wlll here- 
Inafter be so designated, is a New Xorb corporation engaged In the raanufao- 
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ture of silk gloves and located at Gloversville, N. Y. The plaintifl in eiror, 
Which will hereinafter be called the défendant, Is a Pennsylvania corporation 
engaged in the opération of a large dei>artment store in Philadelphia. Tbis 
action vvas hrought to recover the price of a quaiitity of silk gloves alleged 
to bave beeu mauufactured by the plaintlfC upon the order of the defeiidiuit 
and duly shipped to, but not paid for by, the latter. The défendant deuied 
that the gloves in question had been ordei-ed by it, and set up, partlcularly, that 
there was a régulation of its business, of whicb the plaintifE had knowledge, 
that no order should be valld unless contirmed by its registration bureau and 
that any order accepted in disregard of such régulation should be at the sel- 
ler's' rlsk. The action was tried bef ore a jury, and a verdict rendered for tlie 
plaintiff. The défendant bas brought thls wrlt of error. Other material facts 
are stated in the opinion. 

Jellenik & Stern (B. N. Cardozo and Nathan D. Stern, of counsel), 
for plaintiff in error. 

H. D. Wright, for défendant in error. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

NOYES, Circuit Judge (after stating the facts as above). It is 
clear that, if the question of registry were out of the case, the verdict 
of the jury was not improper. There was évidence from which they 
might hâve found that the gloves were ordered, were manufactured as 
ordered, were delivered, and were not paid for. It is likewise certain 
that the régulation of the défendant that orders should not be binding 
unless registered was a valid requirement of which the plaintiff had 
notice. We shall also assume that the registry régulation applied to 
the order in question. As, then, it is admitted that it was not regis- 
tered, the défendant was entitled to a verdict, unless it waived the 
registry requirement. The case turned upon the question of waiver. 

The trial court submitted to the jury this question whether the de- 
fendant waived its registry régulation, and the primary inquiry hère is 
whether there was évidence to justify such submission. In consider- 
ing this question we are not to weigh the testimony upon the one, side 
and the other. The conclusion which we might reach is immaterial. 
We hâve only to détermine whether, considering ail the testimony and 
ail the circumstances, and the inferences most favorable to the plaintiff 
properly to be drawn therefrom, the jury were warranted in finding 
that the registry régulation was, with respect to this order, waived. 
To présent clearly the testimony bearing upon the question of waiver 
requires a brief preliminary statement of the évidence, showing the 
situation of the parties before that question arose. There was évi- 
dence from which the jury might hâve found thèse facts : 

The plaintiff manufactures silk gloves upon orders only, and for sev- 
eral years prior to 1907 had had dealings with the défendant. About 
April 1, 1907, the plaintiff's Philadelphia agent, one Minster, called 
upon one Montague, who was the buyer for, and manager of, the 
defendant's glove department. Montague gave Minster an order for 
gloves for delivery in 1908, and a detailed statement was prepared 
showing the styles, sizes, and colors required. A short time after- 
wards this order was modified at the request of the plaintiff through 
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Minster, and a considérable part of it canceled. In September, 1907, 
certain additional clianges and cancellations were made at tlie request 
of Montague and a new order was made out. Again in November, 
1907, Minster and Montague had another interview concerning further 
changes in the order, and as a resuit a final revised order was agreed to 
for gloves to the aîoiount of $9,816, to be delivered in February, March, 
April, May, June, and July of 1908. Neither this order nor the pre- 
liminary orders were registered. This revised order is the one upon 
which the plaintifif bases its demand. It says that, while a large part of 
the goods embraced in this order were delivered and paid for according 
to its terms, certain later dehveries were not pa'd for. The défendant 
on its part calls the alleged order a mère estimate, and were we weigh- 
ing the testimony there would be much to support its contention. But, 
as already stated, there was évidence to warrant the jury in finding that 
the order was given as such, and that is sufficient hère. 

Coming, then, to the question of waiver — as it is admitted that large 
shipments of gloves were made by the plaintifï to the défendant during 
the period covered by the unregistered order and were accepted and 
paid for by it — there would be little difficulty, if there were no other 
orders involved, in finding that there was an order which the parties 
treated as valid and subsisting, whether registered or not. But this 
was not the case. Montague did obtain in January, 1908, the confirma- 
tion by the defendant's registry bureau of an order to the plaintifï for 
$4,300 worth of goods. But, as pointed out in the defendant's brief, 
there was no similarity between the registered order and the revised 
and unregistered order to which we hâve, referred. The registered 
order calls for $300 in February; the unregistered, for $294. The 
registered order calls for $1,000 in March; the unregistered, for $1,- 
518.50. The registered order calls for $1,500 in April ; the unregis- 
tered, for $1,881.50. The registered order calls for $1,500 in May; 
the unregistered, for $3,350.50. The registered order does not call 
for anything for June or July; the unregistered calls for $3,182.50 
and $463, respectively. A second order was registered by the défend- 
ant in April, 1908, for goods to the value of $387.50 ; but this order 
seems to hâve no especial significance in the case. 

In determining, then, whether the défendant insisted upon following 
its registered order, or recognized the revised order as. in force al- 
though unregistered, we must look to see whether the goods actually 
.shipped to, and accepted and paid for by, the défendant correspond to 
the requirements of the one order rather than the other. If the ship- 
ments made and accepted were in accordance with the unregistered 
order, and not in accordance with the registered order, the inference 
could properly be drawn that the défendant recognized the former, not- 
withstanding the want of registry. The registry requirement was for 
its own benefit. It could disregard it if it chose. It could waive it by 
recognizing and living up to unregistered orders. Now the testimony 
shows that for three months shipments were made to, and accepted by, 
the défendant which corresponded to the unregistered order, and not to 
the registered order. Thus : 
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February: 

Groods called for by uiiregistered orcler $ 204 00 

Groods actually s'hipped and jmld for 294 00 

GrOods called for by registered order 300 00 

March : 

Goods called for by uuregistered order $1,644 50 

Goods actually shipped and paid for 1,644 50 

Goods called for by registered order. 1,000 OO 

Aprll: 

Goods called for by unregistered order $1,881 feO 

Goods actually paid for 2,007 50i 

Goods called for by registered order ; 1,000 00 

It also appears that $399 was paid for a shipment of May 1, 1908. 
but whether this included goods included in the second registered order 
for $387.50 does not appear. Indeed, the testimony covering the ship- 
ments and payments could not hâve been presented in more unsatis- 
factory form. The later shipments admittedly were not paid for. 
There was thiis testimony that several shipments which were accepted 
and pàid for by the défendant corresponded exactly with the unregis- 
tered order, and not at ail with the registered one. The défendant paid 
for many more gloves than its registered order called for. Further- 
more there was testimony that the registered order was wholly déficient 
in détails of styles and colors and that goods could not hâve been ship- 
ped under it alone. There was also testimony tending to show that the 
détails of the unregistered order were foUowed. 

Letters from the défendant were also introduced in évidence tending 
in some degree to show that it had knowledge of the existence of the 
unregistered order and recognized it. Thus in March, 1908, the plain- 
tif? wrote the défendant about the June and July deliveries of the un- 
registered order — the registered order called for nothing in either 
month-^and inquired whether the quantities ordered would be suffi- 
cient, and asked for additional orders. The défendant did not dis- 
claim orders for thèse deliveries, but said: 

"We bave gone over tbe later deliveries with Mr. Mlnster and made ail the 
changes we think wise. We wlll place no further orders now." 

So there are other items of correspoiidence tending to show a réc- 
ognition by the défendant of the unregistered order. 

Without further reviewing the testimony, it is sufficîent to say that, 
in our opinion, taken ail together it was of such a nature that the court 
was bound to submit to the jury the question whether the défendant 
waived the registry régulation with respect to the order. This dis- 
poses of the first question in the case. 

It is next contended by the défendant that the trial court erred in 
charging the jury that the acceptancè of, and payment for, part of an 
unregistered order might be a waiver of the requirement of registra- 
tion, because there was no évidence of the acceptancè of part of any 
unregistered order. As we hâve just seen, however, there was testi- 
mony tending to show such acceptancè. The charge of the trial court 
was right. 

1 Note. — The différence between the nmount paid and the auiount of the 
unregistered order — $126 — seenis to cover a spécial shipment o£ 12 dozen 
gloves. 
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It is also urged that the court erred in admitting in évidence the let- 
ters signed "Gimbel Bros., per Montague," and "Gimbel Bros., per 
Lloyd." Thèse letters tended in some degree to show a waiver of the 
registry régulation, appear to hâve been sent and received in regular 
course of correspondence, were upon the defendant's letter heads and 
were signed by the défendant through its apparently authorized agents. 
There was no error in admitting them. 

It is finally urged that the court erred in allowing the plaintiff to 
prove that the price of gloves had fallen in the spring of 1908. Of 
course, the défendant is right in the proposition that, if the défendant 
had not waived the registry régulation, it would not hâve been bound 
by the unregistered order, irrespective of motive. Equally true is it 
that, if it had waived the registry provision, it could not hâve escaped 
the order no matter how much it desired to. But still, for the purpose 
of throwing light upon the conduct and situation of the parties and as 
explanatory of any change in the position tàken by the défendant, we 
think there was no prejudicial error in receiving the testimony. And 
if, as the défendant says, the évidence did not, in reality, tend to im- 
peach its version of the transaction any more than it did the plaintifif's, 
there was certainly no such error in receiving it as requires a reversai 
of the judgment. 

No prejudicial error is disclosed in any of the remaining assign- 
ments of error. 

The judgment of the Circuit Court is affirmed. 

WARD, Circuit Judge (dissenting). The trial judge charged, and 
the opinion of the court assumes, that business was to be donc between 
the parties upon registered orders restricting the amount of the defend- 
ant's liability. The purpose of the system was to protect the défend- 
ant against contracts made by its buyers. In view of this the original 
calculation by the defendant's buyer of business for 1908 could not 
hâve been a contract binding on the défendant. But the court is of 
the opinion that there was évidence entitling the jury to find that this 
original estimate, as subsequently revised, became the contract between 
the parties, and that the system of registered orders was waived. Such 
a conclusion cannot be admitted, unless what was done by the défend- 
ant was inconsistent with the registered order system. The facts that 
the registered orders given by the défendant for 1908 did not equal the 
amount of business which its buyer estimated would be done, that those 
orders left the spécifications for the goods to be manufactured to be 
fixed either by the estimate or by the buyer, and that the buyer was per- 
mitted to change the dates of shipment mentionçd in the registered 
order, seem to me entirely consistent with the System of registered 
orders and no évidence of waiver of the condition that the amount of 
the defendant's liability was to be fixed by it. Testimony that the mar- 
ket price of gloves fell before the défendant refused to register further 
orders was entirely irrelevant upon the question whether the défendant 
had waived the agreed method of doing business. The purpose was to 
show a motive for the defendant's position, and, even jf the testimony 
might also show a motive for the plaintifif's position, the defendant's 
objection, if good, should hâve been sustained. 

I think the judgment should be reversed. 
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SCRUGGS & ECHOLS v. AMERICAN CE3NT. INS. 00. OF ST. LOUIS. 
(Circuit Court of Appeals, Fifth Circuit. February 22, 1910.) 

No. 1,906. 

1. INSUBAN-CE ( 608*)— Actions on Policies— Equity Jueisdiction. 

Where eaeh of several policies of insurauce on the same property con- 
tains a clause providing that "tliis company shall not be liable unâer 
this pollcy for a greater proportion of any loss on the described proper- 
ty * * * than the amount hereby insured shall bear to the whole 
insuranee, whether valid or not," they are iudepeudent contracts, the lia- 
bility of one company not being affected by that of any other, and afCord 
no ground for a resort to equity for an accouuting, or to enforce contri- 
bution, or for the granting of au injunction at the suit of one insurer re- 
straining the prosecution of actions at law against the others. 

[Ed. Note. — For other cases, see Insurance, Dec. Dig. § 608.*] 

2. Equity (§ 51*) — Actions on Policies— Equity Jueisdiction— PeeventIng 

MULTIPLICITY or SUITS. 

The fact that an owner of property which bas suffered a loss through 
fire is compelled to bring several actions at law against différent insur- 
ers does not entitle one of such insurers to appeal to equity on the ground 
of preventing a multiplicity of sults. 

[Ed. Note. — For other cases, see Equity, Cent. Dig. §§ 167-171; Dec. 
Dig. § 51.*] 

Appeal from the Circuit Court of the United States for the North- 
ern District of Alabama. 

Suit in equity by the American Central Insurance Company of St. 
Louis against Scruggs & Echols and others. Decree for complainant, 
and défendants Scruggs & Echols appeal. Reversed. 

This suit was brought in the court below by the appellee, a Missouri cor- 
poration, against the apjjellants, citizens of Alabama, and three lire insuranee 
companies. 

The foUowlng Is a brief statement of the facts alleged in the bill: 

The appellee, American Central Insurance Company of St. Louis, Issued its 
IK>licy of insuranee to appellants, Scruggs & Echols, in the sum of $2,500, cov- 
erlng a building as thereln described. Three other companies, which are made 
défendants, Issued separate policies to Scruggs & Echols covering the same 
building. It was provided in each of thèse four policies that "no company shall 
be liable under its policy for a greater projwrtion of any loss on the described 
property, or for the loss by and expense of removal from premlses endangered 
by fire, tiian the amount insured by such policy shall bear to the whole insur- 
anee, whether valid or not, or by solvent or insolvent insurers, covering such 
property." Each of said policies also provided: "This entire policy shall be 
Told if the interest of the insured in the property be not truly stated herein," 
and that "this entire policy, unless otherwise provided by the agreement in- 
dorsed hereon or added hereto, shall be void if the interest of the Insured be 
other than unconditional and sole ownership," or "if the subject of insuranee be 
a building on ground not owned by the insured in fee simple." 

While the policies were In effect, a fire oecurred, by which the building, the 
subject of insuranee, was partially destroyed; the total amount of damage 
thereto being less than the aggregate amount of insuranee stated in sald four 
policies. The interest of the insured in the property was not in said policies 
truly stated. The interest of the insured in the property, the subject of insur- 
. ance, was other than unconditional and sole ownership. The building, the 
subject of insuranee, was on ground not owned by the Insured in fee simple. 

The Insured brought suits on each of said policies in the circuit court of 
Morgan oounty, Ala., claiming in each suit the tull amount stated in the policy 

•For other cases see same topio & ! numbbb In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 
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as for a total loss. The suit against the American Central Insurance Company 
of St. Louis was removed by it to the United States Circuit Court for the 
Northern District of Alabama. In that court it filed its blll, making the insured 
and the other Insurance companies parties défendant, and praying, among other 
things, that said Scruggs & Echols be restrained from prosecuting any turther 
the said original suit» brought in the state court, or from undertalcing to en- 
force tbeir rights in any court, except in the United States Circuit Court for 
the Northern District of Alabama, and in that cause, and that they be enjoined 
from prosecuting the suit at law so removed to the United States Circuit Court, 
and that its said policy be set aside, and declared to be null and void ; but that 
if said insurance companies, or any of theni, should be held to be llable in any 
amount to said Scruggs & Echols, that the liability be decreed to be one calling 
for contribution and apportionment upon the part of each Company so liable. 
In the proportion which the Insurance it may hâve upon the property insured 
bears to the total insurance upon such property, whether valld or net ; and that 
an aceounting be had to ascertain the actual value of the property destroyed 
by fire, and the amount, if any, for which the several insurance companies are 
liable, and the amount of the insurance upon said property. 

On the filing of the bill an order was made restraining the défendants, 
Scruggs & Echols, from the further prosecution of the suits against the insur- 
ance companies, pending the hearing of a rule to show cause why an Injunction 
should not issue. Subsequently a motion to dissolve the temporary restraining 
order was overruled, and a temporary Injunction was granted, enjoining the 
appellant from the prosecution of the suits on the polieies until the further 
order of the court. 

The défendants Scruggs & Echols demurred to the bill, and assigned as 
grounds of demurrer the f ollowing: 

"(1) The bill does not state any sufficlent cause for équitable cognizanee or 
relief in favor of the plaintiff against this défendant. 

"(2) The bill shows that the plaintiff has a plain, adéquate and complète 
remedy at law, in this: It Is provided in the policy of insurance issued by the 
plaintiiï to this défendant, that the policy should be void if the Interest of the 
Insured in the property be not truly stated, or If the subject of insurance be a 
building on ground not owned by the insured in fee simple, and it appears 
from the bill that the interest of the Insured was not truly stated in said policy, 
and that the subject of the insurance was a buifding that was on ground not 
owned by the insured in fee simple. 

"(3) The bill shows that plaintiff had a plain, adéquate, and complète remedy 
at law. 

"(4) The bill shows that the polieies of insurance issued by the défendant in- 
surance companies to this défendant, upon which suit has been instituted in 
the circuit court of Morgan county, Alabama, are void, and that said défend- 
ants are under no liability to this défendant In respect thereto, in this: It is 
provided in each of said polieies that the entire policy shall be void if the in- 
terest of the insured in the property be not truly stated, and it appears from 
the bill that the interest of the insured in the property was not in said polieies 
truly stated. 

"(5) The bill is Inconsistent, in that it dénies any liability to this défendant 
on account of the Insurance polieies described therein, and seelcs an aceounting 
between this défendant and the plaintiff, and between this défendant and de- 
fendant insurance companies, and an apportionment of the liability from the 
plaintiff to the défendant and from the défendant insurance companies to this 
défendant, between the plaintiff and the défendant insurance companies. 

"(6) The bill does not disclose any privity between the plaintiff and the de- 
fendant insurance companies, and It affirmatlvely appears that there is no 
rlght of contribution among them." 

The court overruled the demurrer. The défendants Scruggs & Echols de- 
clinlng to answer further, final decree was entered making the Injunction per- 
pétuai as to ail the suits on the polieies, and annulling and declaring void the 
policy issued by the complainant. 

It Is assigned by appellants that the Circuit Court erred in overruling each 
ground of demurrer, and, with proper spécification, that the court erred in the 
final decree. 

176 F.— 15 
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E. W. Godbey and W. W. Callahan, for appellants. 
' Victor Lamar Smith, Théodore A. Hammond, and Richard W. 
Walker, for appellee. 

Before PARDEE, McCORMICK, and SHELBY, Circuit Judges. 

SHELBY, Circuit Judge (after stating the facts as above). The 
poHcy issued by the complainant, and each policy issued by the three 
insurance companies which are made défendants, contain this clause: 

"ïhis Company shall not be liable under tlils policy for a greater proportion 
of any loss ou the described property or for loss by and expeuse of remwval 
from premises endangered by flre than tiie amonnt hereby insured shall bear 
to the whole insurance, whether valid or not, or by solvent or insolvent In- 
surers, eôvering such property." 

It is alleged in the bill "that by virtue of said contracts of insur- 
ance. eaçh insurer is interested in the hability of the other." And it 
is urged in argument hère that "this clause makes the contracts inter- 
dependent." Whether the contracts are interdependent, or separate 
and indepeqdent, is an important, if not the controUing, question pre- 
sented. By the terms of the clause quoted, if one of the policies was 
held to be void, it would in no way afifect the Hability of the other in- 
surers. The complainant's liability would not be affected if ail three 
of the other policies issued by the défendant insurers should turn out 
to be void; nor would jt be afïected by one or ail of the three défend- 
ant companies becoming insolvent. The policy issued by complainant 
woûld be in no way afïected by the resuit of the enjoined suits on the 
other three policies. Whether the comjianies won or lost in thèse suits 
would not afïect the insurer or insured so far as the policy issued by 
the complainant is concerned. 

In Lucas V. Jefïerson Insurance Co., 6 Cow. (N. Y.) 635, the policies 
construed contained this clause : 

"In case of any other Insurance upon the property hereby insured, whether 
prior or subséquent to the date of this policy, the insured sliall not, in case of 
loss or damage, be entitled to demand or recover oh this policy any greater 
portion pf the loss or damage sustalned than the amount insured shall 'bear to 
the whole amount Insured on the said property." 

The court held that, where there are several policies containing this 
clause, they are ail, and each, liable to pay the ratable portion men- 
tioned in the clause, ' though it happen that somé bave voluntarily paid 
more than their share, and that there is no contribution between pol- 
icies, Containing this clause.. 

■In Hariover Pire Insurance Co.v. Brown, 77 Md. 64, 73, 25 Atl. 989, 
27 Àtl: 314, 39 Am. St. Rep. 386, the court was called on to construe 
a similar clause. The court said : 

"In this case the défendant contracts to pay the proportion of the loss which 
the amount insured by it bears to tlie whole sum insured ou the property in ail 
the policies; and it is çtated in ithe évidence that the other policies had sub- 
stahtially the sanie stipulation. Tbe contracts are entlrely separate and inde- 
pendent ôf each other." 

: In Liverpool, Lçindon & Globe Ins. Co. v. A^erdier, 36 Mich. 395, 398, 
Cooley, Chief Justice, speakîng of à similar clause in a policy, said that 
the plain purpose was "to protect the company against the necessity of 
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contesting with the insured any question of the validity or invalidity of 
other existing policies." Certainîy the effect of the clause is to individ- 
ualize the risks of the several insurers, making their respective liabil- 
ities dépend, not on the amount of insurance that may be recovered 
from another, nor on the validity or solvency of another policy, but 
solely on the aggregate amount of the policies ; the amount of the loss 
being ascertained. 

It seems to us to follow logically and clearly that neither policy in 
any way dépends on the other, but, to use the language of the Alary- 
land Suprême Court, that "the contracta are entirely separate and in- 
dependent of each other." 

It is true that the amount of the loss must be ascertained before the 
extent of complainant's liability is fixed. That being ascertained, no 
other factor is needed on which to base a judgment, except the aggre- 
gate amount of insurance shown by the several policies. It is urged 
that, in the four actions on the separate policies, the several juries try- 
ing the différent cases might find différent verdicts as to the value of 
the property lost by the fire, and that this fact affords ground for équi- 
table interférence. That contention must be looked at from the posi- 
tion of the complainant. 

If the policy issued by the complainant was the only one involved, no 
one would claim that it had the right to go into chancery to hâve the 
lost property valued. Ail would agrée that, as between the complain- 
ant and Scruggs & Echols, a jury could value it in the suit at law on 
the policy. Do the actions at law on the other policies against other 
companies make it différent? Certainîy not, if the appellee cannot be 
in any way affected by the suits on the other policies. 

The appellee is sued at law on a policy for $3,500 ; the other défend- 
ant companies being sued at law on other policies for différent and 
smaller sums. If the juries trying the cases against the other insur- 
ers should place too high a value on the property lost, it would in no 
way affect the liability of the complainant on the policy which it issued ; 
nor would it be affected it the value was fixed at too small a sum. The 
complainant has no interest whatever in the question of tbe value fixed 
in the suits against the other insurers. The verdict and judgment in 
the other suits will hâve no effect on the suit at law against the com- 
plainant. The complainant is only concerned about the amount of the 
other policies, whether valid or not, and in the value of the property 
destroyed by the fire as it may be fixed by the verdict in the suit on the 
policy it issued, and on that issue it can présent évidence and be fully 
heard in the suit at law. x\s it has no interest in the other suits pend- 
ing in the state court, we see no reason why the Circuit Court should 
perpetually enjoin the prosecution of those suits at the instance of the 
complainant. 

The fact that juries in the différent suits may value the property de- 
stroyed at différent sums is immaterial to the complainant. The clause 
was not intended to prevent this possibility. Such variations as to es- 
timated value are to be expected, for the administration of the law can- 
not be made perfect. The fact that such variations may occur does not 
seem to us a ground of equity jurisdiction at the instance of a party not 
affected by it. The complainant is only interested pecuniarily in the 
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value that may be placed on the property by the jury in the suit against 
it. That value is as apt to be correct and just as the value fixed by a 
master in chancery. 

The very question we are considering hère has been recently passed 
on by the Circuit Court of Appeals for the Eighth Circuit. That court 
said : 

"It is asked that a court of equity take .iurisdletion of tlie case for the pur- 
pose of aseertaining this value, for the reason that différent jurles In actions 
at law might return différent verdicts as to the value of this property, and thus 
the ainount to be paid by one Insurance company niight be greater or less than 
that of some other company. If the peculiar and spécial duty of juries to pass 
upon property values in matters at law may be taken away and glven to a chan- 
cellor, merely because différent juries may render différent verdicts upon like 
or slmilar faets, then trial by jury in civil actions no longer exists. The Idea 
of handllng thèse casés through a master In chancery, when the only question 
at issue is the value of the property destroyed, because there is no adéquate 
remedy at law, shocks the légal mind." Mecliauics' Insurance Co. v. C. A. 
Hoover Distilling Co., 173 Fed. 888, 891. 

Our attention is called to the case of Home Insurance Co. v. Vir- 
ginia-Carolina Chemical Co. (C. C.) 109 Fed. 681. It is true that that 
case, in some of its features, seems to sustain the contentions of the ap- 
pellee ; but there are expressions in the opinion which indicate that the 
learned Circuit Court might hâve construed the bill in that case as one 
to reform a policy. That case was affirmed by the Circuit Court of 
Appeals for the Fourth Circuit. 113 Fed. 1, 51 C. C. A. 31. The ap- 
pellate court seemed to find the chief equity of the bill by viewing it 
as one to prevent a multiplicity of suits. The court said : 

"The main object and purpose of this bill is to prevent a multiplicity of suits, 
ail involvlng the same légal questions, founded upon similar issues of fact." 
M., page 3 of 113 Fed., page 24 of 51 C. C. A. 

Without considering that opinion further, it seems to us clear that 
the bill under considération in the instant case cannot be sustained as 
one to prevent a multiplicity of suits. There, was only one suit at law 
pending against the complainant, and it was not threatened with any 
other. The fact that the insured, Scruggs & Echols, were required to 
bring several suits — one against each of the insurers — was no reason 
to authorize the complainant to appeal to equity to prevent a multi- 
plicity of suits. Scottish Union, etc., Ins. Co. v. J. H. Mohlman Co. 
(C. C.) 73 Fed. 66 ; Thomas v. Council BluflFs Canning Co., 93 Fed. 
433, 34 C. C. A. 438 ; Turner v. City of Mobile, 135 Ala. 73, 119, 130, 
33 South. 133. It does not rest with the complainant to urge as a 
foundation for its suit that the défendants may thereby be saved a mul- 
tiplicity of suits. Equitable Life Assurance Society v. Brown, 313 U. 
S. 85, 51, 39 Sup. et. 404, 53 L. Ed. 683. 

Our attention is also called to the case of Tisdale v. Insurance Com- 
pany, 84 Miss. 709, 36 South. 568, where the Suprême Court of Mis- 
sissippi affirmed the décision of the court below, which had taken juris- 
diction in equity on facts somewhat similar to the case at bar. The 
question was not there given elaborate considération by that learned 
court, probably because of a constitutional provision in that state that 
no decree in chancery shall be reversed on the ground of a want of 
jurisdiction to render the decree from an error or raistake as to wheth- 
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er the cause in which it was rendered was of equity or common-law 
jurisdiction. Const. Miss. 1890, § 147; Hancock v. Dodge, 85 Miss. 
228, 233, 37 South. 711. See, also, 1 High on Injunctions (4th Ed.) 
p. 80, § 63a. 

Several other grounds of demurrer to the bill are urged on our at- 
tention, but the views we hâve expressed as to those considered makes 
it unnecessary to décide others. 

The decree of the Circuit Court is reversed, and the cause remand- 
ed, with instructions to sustain the demurrer to the bill, and for fur- 
ther proceedings consistent with the opinion of this court. 



SCOTÏ V. FABACHER et al. 

(Circuit Court of Appeals, Fiftli Circuit. February 15, 1010.) 

No. 1,790. 

1. UsuET (§ 2*) — What Law Goveens— Place or Contract— Contract i-ok 

Contingent Benefit Beyond Légal Rate of Interekt. 

Défendant lent complainant $15,000 to be used in the purchase of a 
tract of land wbicti complainant expected to resell to a corporation at a 
profit. The transaction tooli place in Texas, and a note was there glven 
for the money, payable there, and at the saine time a contract was en- 
tered into slgned by both parties and recitlng that in considération of the 
loan complainant agreed to pay to défendant three-fifths of $10,000 profit 
realized from the sale of the land, and if such profit was not made to pay 
10 per cent, interest on the loan, and also to exécute a deed of trust on 
Texas property to secure performance of the entire contract, which deed 
was given. Complainant baving made the expected profit executed his 
note to défendant In New Orléans for $6,000. The original note was 
paid but the second note not baving been pald, défendant foreclosed the 
trust deed and bought in the property, whereupon complainant brought 
suit to hâve the foreclosure and sale adjudged void and his title quieted 
to the property sold. Held, that the giving of the $6,000 note was a 
part of the original transaction, as recognlzed by défendant by foreclos- 
Ing the mortgage for its nonpayment ; that it was a Texas contract, and 
under Rev. St. Tex. 1895, art. 3104 et seq., providing that contraets stip- 
ulating for a greater rate of Interest than 10 per cent should be void 
for the amount of the interest, the note was void and afïorded no founda- 
tion for the foreclosure proceedings, which were also void. 

[Ed. Note. — For other cases, see Usury, Cent. Dig. §§ 2-15; Dec. Dig. 
§2.*] 

2. USUKY (§ 18*) — USURIOUS CONTRACTS— SriPULATIO:N POR CONTINGENT BeNB- 

FIT Beyond Légal Rate of Interest. 

Where a lender bas the right to deniand the repayment of his loan with 
légal interest in any event, a stipulation for a contingent benetit beyond 
the légal rate renders the contract usurlous. 

[Ed. Note. — For other cases, see Usury, Cent. Dig. § 31 ; Dec. Dig. § 18.*] 

Appeal from the Circuit Court of the United States for the Eastern 
District of Texas. 

In Equity. Suit by S. M. Scott against Lawrence Fabacher and 
others. Decree for défendants, and complainant appeals. Reversed. 

*For other caees see Bame toplc & § numbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 
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Geo. C. Gréer, F. D. Minor, and W. E- Miller, for appellant. 
E. E. Townes, L. A. Carlton, and R. E. Milling, for appellees. 
Before PARDEE, McCORMICK, and SHELBY, Circuit Judges. 

McCORIVIIGK, Circuit Judge. The appellant, S: M. Scott, in the 
spring of 1901, was a citizen of the county of Lyons and state of Kan- 
sas, but was engaged at Beaumont in the state of Texas in dealing in 
oil lands and other oil properties, in which there was at that time phé- 
noménal activity in that locality. The appellee, Lawrence Fabacher, 
was then a citizen of New Orléans and state of Eouisiana. He testi- 
fies: 

"I became acquainted with Mr. Scott in Beaumont, Texas, in tlie year 1901. 
I first became acquainted witb liim before this deal was entered iuto wlien I 
went to Beaumont with a committee to organize the Beaumont Land Company. 
I met Mr. Scott as stated above in Beaumont, and on that occasion when I was 
up there with a committee to form a company by the name of the New Orléans 
& Beaumont Land Company. At that tIme Mr. Scott stated that he had a deal 
on hand in which he would need a certain amount of money, and that he would 
make a large sum thereby. He stated that if he eould get $15,000 he would be 
willing to give me $6,000 profit on the deal that was contemplated. I dldii't 
pay much attention to it, and later on he telegraphed me that the deal was be- 
ing consummated, and that I should corne up there and Investigate. I after- 
wards went up with Judge Sklnner, and also one T. P. Thompson, and after 
investigating the matter and finding that he wanted to give me security for the 
$15,000 as well as the amount that might be earned from the deal that he wa» 
then conteniplnting, I then entered into a contract In writing with him." 

This contract is evidenced by three papers signed and passed at the 
same instant, and, so far as necessary to recite at this time, are hère 
marked "I," "H," and "III," and given as follows i 

"I. 

"$15,000.00. , , ' , May 10, 1901. 

"Sixty days ^fter date, I promise to pay to the order of Lawrence Fabacher 
flfteen thoUsand dollars at Beaumont Natl. Bank, Beaumont, Texas. Value 
received. S.M.Scott." 

"IL 

"Beaumont, Texas, 5/10/1901. 
"State of Texas, County of JefCerson. 

"This agreepient between S. M. Scott, of Beaumont, Texas, and Lawrence 
Fabacher, of lÎTéw Orléans, La., witnesseth,: 

"That, whereàs, the said Lawrence Fabacher bas loaned to the party of the 
flrst part thè sum of $15,000.00 for a period of sixty (60) days, now the said 
Scott does hereby agrée to hypothecate unto the said Lawrence Fabacher lots, 
A, B, C and D of block No. 21 ; lots A, B, G and D of block No. 27. and lots A 
and B of block No. 28, as designated in the reeorded plat of the Heflebower and 
Scott subdivision of 205''/i„ acres in tbe south half of the J. W. Bullock league, 
■Teffeivson eountj', state of Texas. 

"In considération of which the said S. M. Scott agrées to pay to the said 
Lawrence Fabacher the sum of three-fifths (3/5) of $10.000 profit on a sale of 
150 acres of làrid in the J. S. Johnson survey contracted at this time and to be 
iransferred to an oil company which the said Su M. Scott is at this time organ- 
izing. The said '$10,000 profit is to be divided as stated above with the said 
Lawrence Fabacher in considération of his loan of $15,000 to tbe said S. M. 
Scott ; provide<l that in any case if the orgauization of said oil company should 
for any reason fail to take tbe land that is now contracted, then, in that case, 
the said S. M. Scott shall pay at tlie rate of 10 per cent. Interest to the said 
Lawrence Fabacher on tbe $15,000 in lieu of the profit and share mentioned 
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above, and the above and foregolng property to be mortgaged or hj-pothecated 
In order to secure the payment of the loan and the fulflllment of this entire 
agreement by deed of trust of gênerai form of State of Texas. Sald S15,000 is 
evidenced by a promissory note, whieh is to be paid according to Its tenns. 
"Wltnesses: S. M. Scott, 

"Lawrence Fabaeher." 

Of the third paper it is not necessary to recite hère more than the 
f ollowing provision : 

"III. 

"And, whereas, it is conteniplated tbat said S. M. Scott niay hereafter be- 
ooiiie Indebted unto said party of the third part in further snm or snnis, whieh 
said Indebtedness now accrued, or to accrue in future, it is agreed shall ail be 
I)ayable at Beaumont, Texas, and bear iuterest at the rate of 10 per cent, per 
annum from date of accrual until paid, i)y wliatever nieans the sanie shall ac- 
crue ; and this conveyance is made for the security and enforcement of the pay- 
ment of the said présent and future indebtedness." 

The $15,000, for whieh the note was given, was at the same time 
furnished to S. M. Scott, and the land referred to whieh he wanted to 
purchase, was purchased by him and sold to the corporation to whieh 
he expected to sell it, and at a profit acknowledged by him to hâve 
been of the value of $10,000. On July 2, 1901, the appellee, from 
New Orléans, wrote the appellant at Beaumont, Texas, as follows: 

"Dear Sir: I beg to iuform you that I bave this day placed with my bank 
for collection your note for $15,000.00 due July 8th, 1901, also a draft on you 
for $6,000.00. due July 5th, 1901. said draft is in aeeordance with our agree- 
ment dated May lOth, 1901." 

The appellant did not answer this demand by prompt payment. The 
next communication between the parties shown by the record is a 
telegram from the appellant dated at Philadelphia, Pa., July 22d, to 
the appellee at New Orléans, whieh says : 

"Negotiations hère practically completed, delayed by hot weather, under 
circumstances need extension on ten thousand of note thirty days, wire if satis- 
factory, wIU send flve thousand." 

And the next day, July 33d, appellant wired again from Philadel- 
phia : 

"Wire us name yonr New Orléans banlc, will hâve draft sent tUere direct 
from Beaumont." 

Whieh appellee answered by wire : 

"Must bave flve thousand before twelve tomorrow." 

This $5,000 was sent probably on the 24th of July, being the first 
payment made on the $15,000 loan. 

The appellees, défendants below, in their answer to complainant's 
bill, averred that after the consummation of the purchase and sale of 
the land contemplated, the said Scott did, on July 30, 1901, and at 
other times, confess and agrée with the défendant Fabaeher, that he 
(Scott) had bought the land and sold it to the corporation at a profit of 
$10,000, and thereupon executed to the said Fabaeher his certain prom- 
issory note to cover said $6,000, same being in the fqrm of a note pay- 
able to Scott himself and by him indorsed and delivered to Fabaeher, 
whieh note is in words and figures as follows: 
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"$6,000.00. New Orléans, July 30'th, 1901. 

"Ninety days after date I promise to pay to tbe order of myself six tliousand 
dollars. Value received. S. M. Scott." 

The appellee, in his testimony, says : 

"ïhis note was given to me to satlsfy me In the payment of six tliousand 
dollars that came out of a transaction of a certain tract of land tliat was sold 
by Scott to an oil company. Thls note was executed in the office of the Jackson 
Brewlng Company in New Orléans on the 30th day of July, 1901. This note 
was drawn in my présence in the handwriting of Judge Skinner, and was 
signed by Scott and endorsed by him." 

On November 5, 1901, the appellee's agent wrote from New Or- 
léans to the appellant at Beaumont, as f oUows : 

"Mr. Fabacher wlshes to notify you that his bank lias returned to him your 
$6,000 (note?) as unpald, and he also désires to call your attention to the fact 
that you hâve not remitted to Mm the $1,000 balance due on your first note." 

To which the appellant replied from Beaumont on the 12th, saying : 

"I bave just returned. Will remit as soon as draft arrives from home. Per- 
haps the last of the week." 

On the 30th appellee's agent again wrote appellant : 

"Mr. Fabacher begs to call your attention to tlie promise made him in your 
letter of the 12tU inst., wherein you stated that you would probably remit to 
him in the latter part of that week ending 16th Inst. So far you hâve faiied to 
keep your promise. * * * He asks an early settlement of the amounts due 
him by you. He expects to hear from you by December 2d, in référence to this 
settlement." 

And appellant ansvvered on December 9, 1901 : 

"-In reply to yours of the 30th ult., I désire to say that I hâve just received 
the same upon my returu from the north, and désire you to say to Mr. Fabacher 
that 30 days ago, when I sent you the communication that I dld at that time, 
that the parties who had represented me to hâve inalled the draft which was 
to be sent you faiied to do so, although thelr letter to me was positive and I so 
wrote you. That does not excuse delay in the matter which Mr. Fabacher is 
interested in. I désire to thanlc him for his disposition in this matter and will 
undoubtedly satlsfy him in the near future that this delay was not intentional 
upon my part, and that I will send him a draft in a short time now that I 
flud that he has not received it." 

On January 39th, appellant wrote : 

"Please flnd enclosed a draft for $500.00, which you will please apply on 
the note that is due Mr. Fabacher, which is secured by a trust deed. This is 
the last payment upon that note. You will please f orward to me the note and 
also the trust deed securing the note. I bave this day written to Mr. E. K. 
Skinner requestiug him to see Mr. Fabacher for me." 

In the letter to Skinner he said : 

"I hâve no disposition whatever to see Mr. Fabacher get any less than he 
claims, but as you know I uever looked at this matter in the same light that 
Mr. Fabacher has. I think he is entirely sincère, but I very readily see how he 
can differ in regard to the real meanlng of our contract. This payment that 
I make to-day fully pays the trust deed, and I am ready to dèllver to him an 
order on Eîxport Oil & Pipe Line Company for his amount of the stock that is 
due him, and I hope that he can see his way clear to accept it." 

On March 28, 1902, appellant wrote from Chicago to the appellee's 
attorneys: 
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"I cannot reacli New Orléans for a few days, and whcn I corne I expeet to be 
In position to settle witli Mr. Fabacher. I am very desirous of settling thls ac- 
cording to our agreement without any expense of a la w suit. Of course I hope 
you can defer any action until I arrive there. I will reacb Beaumont about 
Wednesday of next week, and will reacb New Orléans as soon as possible after 
that." 

There is in their correspondence no référence to usury. More cor- 
respondence followed, btjt resulted in no settlement; and on the 12th 
day of July, 1902, the trustée in the trust deed gave due notice of the 
sale of the mortgaged premises to take place on the 5th of August, 
1903, in front of the courthouse of Jeiïerson county, Tex., between the 
hours of 10 o'clock a. m. and 4 o'clock p. m., to the highest bidder for 
cash ; said property to be sold to satisfy said debt ($6,000 note), and 
the cost of sale as provided in said instrument. On that day (oth of 
August) and before the hour of sale, appellant brought suit in the 
proper state court, attacking the claimed debt and deed of trust for 
usury, seeking to hâve the same canceled, and to remove the cloud 
from his property therein described because of said deed of trust; of 
which due and timely notice was given before and at the sale. The 
sale proceeded and the property described in the deed of trust was 
adjudicated to Fabacher as the purchaser, and a formai conveyance 
was made to him by the trustée. The suit, which was begun in the 
state court, was duly removed to the Circuit Court of the United States 
for the Eastern District of Texas. The plaintiff amended his plead- 
ings, the défendants answered, and the défendant Fabacher (appellee) 
filed a cross-bill, stating at large his case on the $6,000 note, and pray- 
ing that upon a hearing he hâve judgment against the plaintiff fixing 
and establishing his title in and to the land so purchased by him under 
the deed of trust as described in plaintifif's bill as well as in the cross- 
bill ; that he bave a writ of possession for the land ; that he be given 
judgment for the balance due him, principal and interest, on the $6,- 
000 note hereinbefore described, etc. And such proceedings were 
thereafter had that on the 17th day of December, 1907, that court ren- 
dered judgment denying to the plaintiff any part of the relief prayed 
for by him, and rendered judgment in favor of the défendant Fabacher 
on his cross-bill for the amount of his debt, interest, and cost, and 
quieting his title to the land sold under the deed of trust as described 
in the amended bill. From that judgment this appeal is taken. 

The assignment of errors is substantially that the contract was 
usurious ; that the principal of the debt was fully paid before the ap- 
pellee undertook to f oreclose the deed of trust ; that the court erred, 
therefore, in denying to plaintiff the cancellation of the trustee's deed, 
and in refusing to remove the cloud thereby cast on the appellant's title 
to the land mortgaged, and in rendering judgment against plaintiff in 
favor of Fabacher for usurious interest on the sum loaned, and in not 
decreeing that the $6,000 note, which was wholly for usurious interest, 
be delivered up and canceled. The state of Texas, by an amendment 
to her Constitution adopted September 32, 1891 (Const. art. 16, § 11), 
which is still in force, provided that a rate of interest greater than 10 
per cent, per annum shall be deemed usurious, and required the Légis- 
lature to provide appropriate pains and penalties to prevent the offense 
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of usury ; and the Législature did promptly provide that ail written 
contracts stipulating for a greater rate of interest than 10 per cent, 
per annum shall be void and of no eflfect for the amount or value of the 
interest only; that the principal sum of the contract may be received 
and recovered ; and that where usurious interest is received or col- 
lected, the peijson paying the same may, by action of debt within two 
years after such payment, recover f rom the receiver double the amount 
of interest so received ahd collected. As a défense, usury must be set 
up by a verified plea. Articles 3104, 3106, 3107, Rev. St. Tex. 1895. 
The courts ôf Texas hâve exercised jealous vigilance in discovering 
and rebukiftg usury whenever and in whatever disguise it may hâve 
been shown tô exist. The learned counselor for the appellee in this 
case contends'that the real issue is not;whether the contract. made on 
the lOth dayi of May, 1901, was usurious, but whether or not the ^6,- 
000 note madç and delivered in New Orléans on the 30th day of July, 
1901, is valid as against a plea of usury. This suggestion treats the 
$G,000 note as a new and separate transaction made at a différent time 
and in' a différent state where the Texas law of usury has not force. 
But is it a dififerent transaction? We hâve attempted to recite fully 
the dealings of thèse parties with one another as represented by the 
writings that passed between them not bnly on May 10, 1901, but ail 
along the track of their dealings up to the attempt to exécute the deed 
of trust. From this récital of the évidence it seems clear to us that the 
$6,000 note does expressly relate to the provision of the deed of trust 
which we hâve recited. In addition to the language of the writing 
signed by both the parties on May 10, 1901, which we hâve copied in 
fuU and designated as "Part II" of the contract, the action of the ap- 
pellees in their attempt to exécute the deed of trust to enforce pay- 
ment of this note seems to unité thèse two papers so vitally that as to 
this litigation they can only stand or fall together. That paper, signed 
by both parties, to which we hâve just referred, shows that Fabacher 
has loaned Scott the sum of $15,000 for a period of 60 days ; that 
Scott agrées to secure the same by deed of trust on the property therein 
described, and agrées to pay to Fabacher the sum of three-fifths of 
$10,000 profit on the salé of 150 acres of land therein mentioned; and 
provides that in any ca.se, if he fails to make the profit which he ex- 
pects, Scott shall pay, at the rate of 10 per cent, per annum, interest to 
Fabacher on the $15,000 in lieu of the profit; and that the property to 
be hypothecated in order to secure the fulfillment of the loan is mort- 
gaged to secure the fulfillment of the entire agreement ; and the deed 
of trust shows that the parties contracted that the indebedness accru- 
ing on the lOth day of May, 1901, by the loan of the $15,000 and 
described as now accrued, and the indebtedness to accrue in the future 
under the contract between the parties, shall ail be payable at Beau- 
mont, Tex., and bear interest at the rate of 10 per cent, per annum 
from date of accrual until paid, by whatever means the same shall 
accrue. It would be difficult to shovi' more plainly than thèse provi- 
sions do that tlie parties were contracting with regard to the laws of the 
State of Texas because the conventional rate of interest in Texas is a 
rate not to exceed 10 per cent., both parties were in that .state when the 
contract was made, and contracted that it should be performed at Beau- 
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mont, Tex. It is said in Browne v. Vredenburgh, 4 Hand (N. Y.) 
197, that when a lender stipulâtes for a contingent benefit beyond the 
légal rate of interest, and bas the right to demand the repayment of 
the principal sum with the légal interest thereon, in any event the 
contract is in violation of the statute prohibiting usury, and void. 

We are referred to Scudder v. National Bank, 91 U. S. 40G, 23 L. 
Ed. 245, and to De Wolf v. Johnson, 10 Wheat. 367, 6 L. Ed. 343. 
The first of thèse cases is so différent f rom the one we are considering 
that the language of the opinion touching on matters bearing on the 
exécution, interprétation, and validity of a contract, which is relied 
on, can hâve no application hère. In the other case we find this lan- 
guage : 

"The contract of 1817, In wlilch this mortgage originated, was exetuted in 
Kentucky, and. had its ineeption In an intimation from Prentiss of a design to 
avail himself of the plea of usury. Upon this, De Wolf repalred to Kentucky, 
and there instituted a uevv negotiation with Prentiss personally, having for 
its oh.1ect to clear the contract from ail usurious incidents, and to take security 
for tl)e sum loaned, at the légal rate of Interest of Kentucky, which. as well as 
that of Khode Island, Is six per cent. Accordingly, ail the instruments of 
wriring wliich apiaertained to the old contract were surreiidered mutually, and 
a uew mortgage given to secnre the balance now sued for, the original sum hav- 
ing l)eeu reduced, by large actual payments, to the sum for which this mortgage 
was given, and which includes the same liremises conveyed under the prior 
contract." 

From this language of the opinion it appears clear to us that the 
language quoted by counsel, viz., "It is not very easy to discover how 
the taint of Rhode Island usury can infuse itself into the veins of a 
Kentucky contract," does not reach the contract we are considering. 

We are also referred to Sheldon v. Haxtun, 91 N. Y. 124. In the 
controlling opinion in that case we find this paragraph : 

"If this note for $1,000 had been given in this stfite (New York), even with 
the lawful rate of Interest mentloned therein, in renewal of or lu substitution 
for the prior usurious note, it would also hâve been talnted with usury and 
void. A substituted or renewal note thus given is held void for one or both oî 
thèse reasons: ïhe new note in such a case is given in renewal or continuance 
of the usurious contract, and is therefore void for the same reason that con- 
demns that contract ; or it Is a new security for a usurious debt or contract and 
void on that account. But a usurious contract can be purged of the taint ot 
usury and money loaned upon a usurious contract can furnish a valid consid- 
ération for a promise to pay the money actually loaned. If the usurious con- 
tract be mutually abandoned by the parties, and the securities be canceled or 
destroyed so that they can never be made the foundation of an action, and tlie 
borrower sulisequently makes a contract to pay the aniount actuall.v received 
by him this last contract will not be talnted by the original usury and can be 
enforced." 

Counsel, towards the close of bis printed brief, asks this question: 
"Now would this contract be usurious under the laws of the state of 
Texas?" and refers to the case of Huddleston v. Kempner, 1 Tex. Civ. 
App. 211, 21 S. W. 946. In this case it was shown by the evidefice 
that plaintiff used bis capital in connection with bis business in niaking 
advancements to cotton shippers, and to pay drafts drawn on cotton, 
in order to induce shipments of cotton, and not as a money lender ; that 
be gave his personal attention to his business as a cotton factor, and 
had an ofifice, sample room, several clerks, and had provided every 



'SàQ 176 FEDEKAL REPORTER. 

facility for carrying on his business. The évidence showed conclu- 
sively that the advancement was made in connection with Kempner's 
business for the purpose of promoting the consignments of cotton to 
him as a cotton factor and commission merchant, and Kempner was 
alîowed to recover on the authority of Mills v. Johnston, 33 Tex. 309- 
334. 

In Mills V. Johnston, we find the opinion opens with this paragraph : 

"Tàe commission business is the créature of agriculture and commerce, and 
lias grown up lu ail the great centers of trade throughout the United States. 
The commission merchant finds his proper and necessary place between the 
farmer or planter, who tills the soil and produces crops, and those by whom 
the productions of the earth are manafactured or consumed. ïo state that 
thls kind of business is necessary to agriculture and commerce, is at the same 
time to state that the laws of the counti-y extend their protection to it. The 
most enlightened courts of the Union hâve ad.iudged that the commission busi- 
ness is a lawful business, and that the commission merchant is as much entitled 
to a reasouable compensation for services that he may render to those with 
whom he transacts business, as any other person is entiUed to be paid for any 
other service. Embarrasslng questions, growing ont of the local usages of com- 
mission nierchants, bave sometimes been presented to the Courts. But thèse 
questions are ail .solved by the application of a few plaln and intelligible 
prinelples. The question whether or not a commission merchant is entitled to 
charge a certain commission in a given case, is answered toy ascertaining 
whether or not the commission charged is a fair and reasouable compensation 
for a service rendered. If it be fair and reasonable, then It may be charged 
and reeovered by law. If it be unreasonable or exorbitant, then, in the absence 
of such a spécial oontract as would preclude inquiry into its fairness and rea- 
sonableness, it cannot be reeovered by law. Again, if the name of commission 
be used as a disguise for some other thlug, which the law does not permit, the 
courts will hâve no regard for the mère name, but will strip the unlawful thing 
of Its borrowed name, and condemn it by its true name." 

It seems clear to us that Fabacher can get no help from either of 
thèse cases. 

We hâve examined to some extent ail of the cases cited in the very 
able brief of counsel, but decHne to review them further, because, in 
thevie\y we hâve taken of the facts of the case we are passing on, they 
do. not apply. 

We conclude that the original sum. loaned having been paid before 
any action was tàken under the deed of trust, and the other indebted- 
ness cïaimed by fhe appelleè bëing whoUy for usurious interest, the 
deed of trust was; satisfied, and the sale made by the trustée on the 5th 
of August, 1903, was void, and the deed executed by him to the pur- 
chaser was void, and the $6,000 note was void, and the Circuit Court 
erred in not so finding and decreeing. Therefore the decree of that 
court is hereby reversed in ail respects, and a proper decree will be hère 
and now rendered canceling the deed executed by Skinner, trustée, to 
Fabacher, and removing the cloud thereby cast on appellant's title to 
the land mortgaged, and canceling and declaring null and void the 
$6,000 note. 

And it is so ordered. 
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CHICAGO GREAT WESTERN RY. CO. v. MINNEAPOLIS, ST. P. & 
S. S. M. RX. 00. 

(Circuit Court of Appeals, Bighth Circuit. February 21, 1910.) 

No. 3,085. 

(Syllahus iv the Court.) 

1. Négligence (5 1*)— Natuke and Eléments— Test. ■ ' 

An act or omission may lie in Itself clearly négligent, or clearly free of 
négligence, so that no évidence can cliange its cliaracter. 

But if its character Is doubtful the best test of actionable négligence, 
where availaWe, is the degree of care which persons of ordlnary Intelli- 
gence and prudence commonly exercise in the same clrcumstances. If the 
care exercised In such a case rises to or above that standard, there Is no 
actionable négligence; if it falls below that standard, there is such nég- 
ligence. 

[Ed. Note. — For other cases, see Négligence, Cent. Dig. | 1; Dec. Dlg. 
11.» 

For other définitions, see Words and Phrases, vol. 5, pp. 4743-4763; 
vol. 8, pp. 7729-7731.] 

2. Négligence (§ 124*)— Evidence— Pbactice or Okdinabilt Peudent Peb- 

SONS. 

In the case of a doubtful act, the évidence of the ordlnary practice and 
of the usual custom, if any, of ordinarlly prudent and Intelligent persons 
in the performance under the same or llke circumstances of the same or 
llke acts, is ordinarlly compétent upon the Issue of négligence in the per- 
formance or omission of the act 

[Ed. Note. — For other cases, see Négligence, Dec. Dig. § 134.*] 

8. Raileoads (I 240*) — Statutory Régulations— "jTrNCTi0N"—OE0ssiN9. 

Section 2033, Rev. Ijaws Minn. 1905, whlch requlres railroad companies 
to stop their trains before reachlng junctions wlth or crosslngs by rall- 
roads. Imposes no duty upon them to stop such trains bef ôre reachlng 
connections of their own tracks wlth double tracks and connections of 
such tracks wlth side tracks which are ail parts of one Une of railroad, 
directed by the same management or controlled by the same operator. 
Such connections are not "junctions" wlthln the meanlng of this statute. 

[Ed. Note. — For other cases, see Rallroads, Dec. Dig. § 240.* 

For other définitions, see Words and Phrases, vol. 4, pp. 3872, 3873.] 

4. Railboads (S 287*) — Statutory Régulations— Obossings. 

This statute imposes no duty on a railroad company In favor of those 
Injured in a head-end collision between trains upon the same Une of rail- 
road who sufEered nelther danger nor Injury from crossing trains, and 
Buch parties can maintain no action against it on the ground that the 
trains which colllded did not stop at some crossing. 

[Ed. Note. — For other cases, see Rallroads, Dec. Dlg. § 287.*] 

5. Appeal and Ebbob (§ 1008*) — Review— Pindings by Couet. 

A trial and finding by a court wlthout a jury in an action at law Is 
reviewable to the same extent and by the same procédure and not other- 
wlse as a trial and verdict by a jury, wlth the single exception that when 
the findIng is spécial the question, whether or not the facts found sustaln 
the judgment, is open to considération In the appellate court 

[Ed. Note. — For other cases, see Appeal and Error, Cent Dig. §§ 3935- 
3969 ; Dec. Dig. § 1008.*] 

•For otber caseï see same topic & i iu7MBi:b In Dec. & Am. Dlga. 1907 to date, & Rep'r Indexe! 
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6. ApPEAL AND Eeror (§ 1010*)— Railboads (§ 297*)— Collision— Evidence— 

BUFPICIENCY OF EVIDENCE NOT REVIEWABLE. 

On a inotiou for judgment at the close of a trial of au action at law by 
the court, the only question reviewable is tlie question of law: Was tbere 
any substantial évidence to sustain the flnding pf tlie court? The ques- 
tion of fact whetlier or not the flnding is supported by the weight of tlie 
évidence, or by sufflcient évidence, is not opeu to considération in the ap- 
pellate court. 

There was substantial évidence in thls case that the i>laintifC was not 
guilty of négligence which directly eontrlbuted to cause the accident, and 
a motion to dlsiniss the action upon the ground that it was was properly 
denled. 

[Ed. Note. — For other cases, see Appeal and Brror, Cent. Dig. §§ ,3079- 
3982; Dec. Dlg. § 1010;* Railroads, Dec. Dig. § 297.*] 

In Error to the Circuit Court of the United States for the District of 
Mirtrtesota. 

Action between the Chicago Great Western Railway Company 
against the Minneapolis, St. Paul.& Sault Ste. Marie Railway Com- 
pany. From the judgment the Chicago Great Western Railway Com- 
pany brings error. Affirmed. 

H. Loomis (A. G. Briggs, on the brief), for plaintiff in error. 
Alfred H. Bright, for défendant in error. 

Before SANBORN, Circuit Judge, and RINER and WILLIAM 
H. MUNGER, District Judges. 

SANBORN, Circuit Judge. On October 1, 1905, in the railroad 
yards at St. Paul and on a single track of the Northern Pacific Railway 
Company about 450 feét long, which both parties were entitled to use, 
and over which the passenger train of the Minneapolis, St. Paul & 
Sault Ste. Mafie Railway Company going north to Minneapolis had 
the right pf way, there was à collision between that train and a stock 
train of the Chicago Great Western Railway Company which was com- 
ing south toward South St. Paul. Thereupon the companies entered 
into a written agreement that the question of liability for the collision 
and for ail losses and expenses growing out of it shôuld be settled by 
an action in the court below which .should be tried by Judge Charles F. 
Amidon without a jury. The action was brought, it was tried by Judge 
Amidon, who made a spécial finding of facts the légal effect of which 
was that the Great Western Company alone was guilty of négligence 
which causéd the collision, that the "Soo" Company was guilty of no 
négligence which contributed to cause it, and that the former Com- 
pany was liable for the losses and expenses which resulted from it. 
The judgnjent against the Great Western Company founded upon this 
finding is questioned by this writ of error. 

The, first spécification of error is that the court permitted the wit- 
ness McGuire to answer the following question: 

"Q. What was the fact as to how the Chicago Great Western pu.s.'^cu^er 
trains were handled out of the Union Depot for the perlod of your service 
prior to thls accident, as eonipared wlth thé way the 'Soo' trains were han- 
dled this niorning ? 

"(ïhat is ohjected to as Immaterial.) 

"A. The Great Western the same as the 'Soo' Une." 



•For otber cases see same, topic à § numbeb in Dec. & Am. Digs. 1607 to date, & Rep'r Indexes 
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Third Street in St. Paul runs east and west, and the Union Depot is 
some distance south of it. The "Soc" train was going from the Union 
Depot to MinneapoHs. It ran east on the southerly one of the double 
tracks of the Depot Company assigned to this service in a straight line 
about 1,000 feet and then along a curve to the north to a point about 
100 feet south of a viaduct over the railroad tracks where the double 
track of the Depot Company connected with a single track of the 
Northern Pacific Company which ran north about 450 feet upon an 
ascending grade of 1.6 per cent, under the viaduct, across a single 
track of the Burlington Railroad Company which lay just north of the 
viaduct to a connection with the double tracks of the Northern Pacific 
Company which extended to Minneapolis. The "Soo" train was a 
heavy passenger train which had the right of way up this grade over 
the single track of the Northern Pacific Company, and it proceeded 
north until its engine entered upon the easterly one of the double tracks 
of the Northern Pacific Company, when a stock train of the Great 
Western Company which was coming south on the westerly one of 
thèse double tracks, ran into the "Soo" train. The rule of opération 
was that north-bound trains should go up the hill upon the east and 
south-bound trains should come down the hill on the west one of the 
double tracks of the Northern Pacific Company, and that ail trains 
coming down on the west track should stop and wait until they re- 
ceived a signal from the switchman who was stationed at the north 
end of the single track before they entered upon that track. But the 
operators of the Great Western train, by their négligence, had lost 
control of it so that it did not stop until it ran upon the single track 
and into the side of the "Soo" train as it was passing to the double 
track. McGuire was the switchman stationed at the south end of 
the single track where it connected with the double track of the De- 
pot Company. He testified that during the two years he had been 
employed there the trains of the Wisconsin Central, Minneapolis & 
St. Louis, Great Western, the "Soo," and the Northern Pacific Com- 
panies were operated over the same track that this "Soo" train passed 
over on the occasion of the colHsion; that there was a uniform cus- 
tom of handling the passenger trains coming out of the Union De- 
pot over thèse tracks; that they were handled by hand signais; that 
there was another switchman stationed between him ancl the dépôt 
who, when a train was ready to pull out over this Northern Pacific 
track, gave him a signal to that effect ; that he then examined the 
Burlington track and crossing, the situation at Third street, and the 
switches at both ends of the single track to see that the crossing was 
free and the switches were properly set for the train to pass over the 
single track upon the easterly one of the double tracks of the Northern 
Pacific at its north end and then signaled back to the switchman be- 
tween him and the dépôt to let the train come, and that as the engineer 
pulled up past that switchman he gave him a signal to come on. He 
testified that on the occasion of the collision this course was pursued. 
and he gave to the engineer of that train the signal to come on through 
his fireman, that ordinarily or frequently the firemen on trains of this 
character started to make their fires in the engines after this last signal 
was given, and that the firemen on the heavy passenger trains of the 
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Great Western Company pursued that course. It was in thîs state of 
the case and after this testimony had been received that the court ad- 
mitted the answer to the question of which complaint is hère made. 

The question whether or not the "Soo" Company was guilty of nég- 
ligence which directly contributed to the injury was an important issue 
in this case. There are cases in which an act or omission is in itself 
so clearly négligent that the f act that other persons in the same or like 
circumstances hâve been guilty of a similar act or omission is insuffi- 
cient to modify its character or its eiffect. Dawson v. Chicago, Rock 
Island & iPacific Ry. Co., 53 C. C A. 286, 288, 114 Fed. 870, 872 ; Gil- 
bert V. Burlington, etc., Ry. Co., 128 Fed. 529, 534, 63 C. C. A. 27, 33. 
The act or omission of the "Soo" Company in this case, however, did 
not appear at the time this évidence was challenged to be of that char- 
acter, and, where the nature of the act or omission is doubtful, the beat 
test of actionable négligence, where available, is the degree of care 
which persons of ordinary intelligence and prudence commonly exer- 
cise under the same or like circumstances. If the care exercised in such 
a case rises to or above that standard, there is no such négligence, if 
it falls below it there is. The légal presumption was that the servants 
of the Great Western Company who had been operating its passenger 
trains upon the tracks leading out of St. Paul which were used by the 
"Soo" Company on thé day of the accident were men of ordinary in- 
telligence and prudence, and hence the fact that it had been their uni- 
form practice to handle their trains under like circumstances in the 
same way that the "Soo" Company operated this train on that occasion 
was both compétent arid material évidence that it conducted it with 
reasonable care. Lake v. Shenango Furnace Company, 160 Fed. 887, 
895, 88 ce. A. 69, 77. 

The second complaint is that the court permitted McGuire to testify 
that those operating the Great Western passenger trains and other 
passenger trains over this single Northern Pacific track had not been 
and were not in the habit of stopping for the crossing of the Burling- 
ton track Avhich lay just north of Third street as they ran up the grade 
unless there was something extraordinary, unless they were stopped. 
There was a statute of the state of Minnesota which required every 
Company operating a railroad to cause its trains to corne to a full stop 
not less than 10 nor more than 60 rods before they reached any rail- 
road junction or crossing at grade (Rev. Laws Minn. 1905, § 2033), 
and counSel contend that the admission of this évidence was erroneous 
because the violation of the statute was négligence per se, so that évi- 
dence of reasonable care in its violation was immaterial, and because 
testimony of the habit or custom of operating trains over thèse tracks' 
was generally inadmissible. 

But this statute was inapplicable to the case hère presented and im- 
posed no duty to the Great Western Company or to the operators of 
its stock train upon the "Soo" Company, or upon the crew upon its 
passenger train. The connection of the double track of the Great 
Northern Company with the north end of its single track was no "junc- 
tion" within the meaning of this law. The junction to which this stat- 
ute refers and to which it is Hmited is a junction of two or more rail- 
roads owned by différent prôprietors, or a junction of two or more 
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main lines, or of a main line and a b ranch line of the same company 
with each other. The Législature never intended to apply it to, and it 
has no appUcation to, every connection upon a continuons line of rail- 
road in a single direction of its single track with its double tracks, or 
of those tracks with its side tracks, when ail are directed by the same 
management and controlled by the same operator. United States v. 
Oregon & California Railway Co., 164 U. S. 526, 540, 17 Sup. Ct. 165, 
41 L. Ed. 541. 

It is neither decided nor admitted that this statute imposes any duty 
upon a railroad company to stop its engines or trains at every cross- 
ing of another railroad in the yards of railroad companies where 
switchmen or flagmen are stationed to notify enginemen of danger and 
of safety in making such crossings and where trains are handled by 
the signais of such switchmen or flagmen. But for the purposes of this 
case let it be conceded that this statute applied to the Burlington cross- 
ing, and that it was négligence per se for the "Soo" Company to cross 
the track of that company without stopping. "Négligence" is a breach 
of a duty. Those only to whom that duty is due and who hâve sus- 
tained injuries of the character its discharge was designed to prevent 
can maintain actions upon it. This statute imposed no duty to stop at 
this crossing in favor of ail the world upon the "Soo" Company, nor 
in favor of any party for whose protection it was not enacted. Now it 
was passed to protect those riding upon railroad trains from injuries 
resulting from collisions with crossing trains. To parties thus injured, 
and to those in danger of in jury so caused, and to them alone, the 
"Soo" Company owed the duty to stop before crossing the Burlington 
track. But it did not owe this duty to the Great Western Company, or 
to its operators on the stock train, or to any of the thousands of per- 
sons who were riding upon the Une of the Northern Pacific Railroad 
between St. Paul and the Pacific coast, but were not crossing nor in- 
tending to cross this Burlington railroad. It is said that it owed this 
duty to its own passengers. Let the proposition be conceded. It owed 
this duty to its passengers to prevent injuries to them by a collision 
with crossing trains. It did not owe any such duty to them to protect 
them from collisions with trains which were not crossing the Northern 
Pacific Railroad, and the in jury sustained in this case did not arise 
from such a crossing train. The incidental fact that the "Soo" train 
reached the north end of the Northern Pacific single track a few sec- 
onds earlier than it would hâve arrived if it had stopped for the Bur- 
lington crossing is too remote and inconsequential to make its failure 
to stop there a cause directly contributing to the actual collision with a 
train coming from the north. Every collision of a through train with 
persons, trains, and animais, on its way from St. Paul to the Pacific 
Coast over the connected rails of the Northern Pacific Company cer- 
tainly could not be attributed lawfully to the fact that it failed to stop 
at some crossing in St. Paul on the ground that, if it had donc so, it 
would not hâve arrived at the points of collision at the times when they 
occurred. And the failure of the "Soo" train to stop at the Burlington 
crossing in this case cannot be more reasonably held to be one of the 
direct causes of this accident. The statute invoked therefore was ir- 
relevant to the issues in this case, it did not render évidence of the rea- 
176 F.— 16 
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sonable care of tlie enginemen of the "Soo" Company inadmissible, and 
it must be laid aside. ^ 

Was the évidence of the habit or custom of the operators of similar 
Great Western trains oyer the same tracks under like circumstances 
compétent testimony upon the issue of the reasonable care of the oper- 
ators of the "Soo" train? The presumption was, as has already been 
said, that thèse operators were of ordinary intelligence and prudence. 
The best test of reasonable care in à given case is évidence of the de- 
gree qf care whieh such persons commonly exercise under similar cir- 
cumstances where such évidence is available. Hence, upon the question 
of négligence or none, évidence of the ordinary practice and of the uni- 
form custom, if any, of such persons in the performance under similar 
circumstances of acts like those which are alleged to hâve been donc 
negligently, is generally compétent évidence, because it présents to the 
jury a correct standard for the détermination of the issue. Lake v. 
Shenango Furnace Company, 160 Fed. 887, 895, 88 C. C. A. 69, 77; 
Grand Trunk Railway Co. v. Ives, 144 U. S. 408, 416, 417, 12 Sup. 
Ct. 679. 36 L. Ed. 485 ; Union Pacific Ry. Co. v. Daniels, 153 U. S. 
684, 691, 14 Sup. Ct. 756, 38 L. Ed. 597; Washington, etc., Ry. Co. v. 
McDade, 135 U. S. 554, 569, 10 Sup. Ct. 1044, 34 L. Ed. 235 ; Texas 
& Pacific R. Co. v. Barrett, 166 U. S. 617, 619, 630, 17 Sup. Ct. 707, 
41 L. Ed. 1136 ; Choctaw, etc., R. Co. v. McDade, 191 U. S. 64, 67, 
24 Sup. Ct. 34, 48 L. Ed. 96 ; Charnock v. Texas & Pacific R. Co., 194 
U. S. 433, 437, 34 Sup. Ct. 671, 48 E- Ed. 1057 ; Chicago Great West- 
ern Railway Co. v. Egan, 86 C. C. A. 230, 159 Fed. 40. There was no 
errer in the admission of the testimony relative to the habit, the prac- 
tice, or the custom of the Great Western operators while taking like 
trains under similar circumstances oyer the tracks hère used by the 
"Soo" Company. 

A single question remains. It is assigned as error that the court be- 
low denied; the motion of the défendant at the close of the trial to dis- 
miss the action on the ground that the évidence conclusively proved 
that the plaintifï was guilty of négligence which directly contributed to 
cause the collision and the losses. The question which this spécifica- 
tion présents is not the issue of fact whether or not thefinding of the 
court below that the "Soo" Company was not thus guilty was sustaiiied 
by a fair prépondérance of the évidence. It is this question of law: 
Was there conclusive proof that the "Soo" Company was guilty of 
causal négligence, and no substantial évidence that it was not so guilty, 
,so that no issue of fact regarding this matter remained for détermina- 
tion ? When an action at law bas been tried by the court without a 
jury, its findings mav not be reversed for any error of fact. Pev. St. 
U. S. §§ 649, 700, 1011 (U. S. Comp. St. 1901, pp. 535, 570, 715) ; Hall 
V. Houghton & Upp Mercantile Co., 60 Fed. 350, 8 C. C. A. 661. A 
finding of a Court without a jury in an action at law has the same effect 
and is reviewable to the same extent and by the same course of procé- 
dure as the verdict of a jury, with the single exception that when the 
finding is spécial the question whether or not the facts found sustain 
the judgment is open to détermination by the appellate court. United 
States Fidelity & G. Co. v. Board of Com'rs, 145 Fed. 144, 150, 151, 
76 C. C. A. 114, and cases there cited; Hall v. Western Union Tele- 
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graph Co., 1G2 Fed. 657, C60, 89 C. C. A. 449 ; Hill v. Walker, 167 Fed. 
241, 256, 92 C. C. A. 633. 

The évidence which conditions the issue thus presented consists of 
the testimony of more than a dozen witnesses, and no good purpose 
Avould be served by a récital of it iiere. There was, it is true, testi- 
mony which, if it stood alone, would hâve sustained a fînding of a 
failure of the fireman upon the "Soc" engine to exercise reasonable 
care to look ont for signais and obstructions as he passed up the single 
track of the Northern Pacific Company. But there was also substantial 
évidence of thèse facts: There was a single track of the Chicago, St. 
Paul, Minneapolis & Omaha Railroad Company which crossed the 
double tracks of the Union Depot Company south of Third street, and 
there was an Omaha stopboard by the side of this double track about 
700 feet southwest of the Third street viaduct at the point where the 
double tracks leading from the Union Depot began to curve from east 
to north. From that point to a point very near the passageway under 
the Third street viaduct the view of the engineer of the "Soo" train to 
the north was completely eut off by the embankment which supported 
Third street. There was a point just before his engine went under the 
viaduct where he could hâve seen to the north through that passage- 
way; but as the engine passed under the bridge the smoke from it 
circled down and obscured his vision, and thereafter his view of the 
approaching Great Western train and of other objects to the north- 
west was obstructed by the boiler and the front end of the engine so 
that his opportunity to see that train and the situation in front of him 
north of Third street was practically open to him for an instant only, 
just before he passed beneath the viaduct. It is clear from the évi- 
dence hère that no court could hold as a matter of law that the engineer 
was conclusively proved to hâve been guilty of causal négligence. The 
fireman could hâve seen the Great Western train as he approached it 
from a point near Third street and could hâve also seen the stop sig- 
nais which the évidence shows Maloney, the switchman at the north 
end of the single track, was giving, if he had been looking out of his 
side of the engine. But it was the custom to run thèse trains over this 
single track upon the signais of the stationary switchman. McGuire 
had examined and seen that the switches at both ends of the single 
track were lined up for the passage of this train onto the double track 
of the Northern Pacific Company, and his signal to come on which 
thèse enginemen had received was authoritative notice to them that 
thèse tracks were ready for them and free from obstruction so that 
their train could pass safely over the single track. The fireman had re- 
ceived this signal at the Omaha stopboard 700 feet from the Third 
street bridge, and had given it to his engineer who drove his engine 
around the curve and up the hill. It was necessary and customary for 
the fireman on an engine drawing a heavy passenger train like that of 
the "Soo" Company around this curve and up this grade to get down 
from his seat in the engine, and feed, tend, and promote his fire imme- 
diately after the train started from the Omaha stopboard, so that steam 
sufficient might be produced to enable the engine to take the train up 
the hill. While he was discharging this necessary duty, he could not 
look out in front of the engine. As soon as the train started around the 
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curve, this fîreman got down from his position in the cab, fed and tend- 
ed his fire imtil thé engine was about entering upon the double track at 
the north end of the single track, when his attention was fifst called 
by a visiting engineer, who was riding on the engine to learn the road, 
to the fact that the Great Western train was coming down the west one 
of the double tracks and was not likely to stop, and it was then too late 
for the engineer of the "Soo" Company to avoid the collision. There 
was évidence on the other hand that other firemen had completed their 
necessary firing and had been able to get up into the cab where they 
could look ahead by the time they arrivèd at Third street. But there 
was also évidence that the time and work required hère varied with the 
weight of the trains and the condition of the fires in the engines, and 
the fireman upon this engine testified that he was engaged in attending 
to his fire until it was too late to avoid the colHsion. 

It is only when the évidence upon the issue of négligence or of con- 
tributory négligence is s6 clear and çonclusive that a finding but one 
way can be sustained upon it, that the question in issue becomes one of 
law and the duty devolves upon the court to effectuate that conclusion 
without weighing the évidence upon the issue. This case was tried by 
the judge whom the parties selected and whom they agreed should try 
it before the action was commenced. He saw and heard the witnesses 
and decided, upon considération of thé weight of ail the évidence, that 
the enginemen of the "Soo" Company were not guilty of any négli- 
gence which directly contributed to the accident, and a review of the 
printed testimony bas failed to convince that there was no substantial 
évidence to sustain his finding, or that it was his duty to disregard the 
question of fact upon a considération of the sufficiency of the évi- 
dence and to direct a judgment for the défendant on the ground that 
there was no substantial conflict in the évidence upon this issue. There 
was, therefore, no error in the déniai of the motion of the défendant to 
that eflfect. 

Finally, counsel for the Great Western Company contend that the 
court below erred in including in its judgment against that company 
upon the facts found the amounts paid .out on account of injuries to the 
passengers of the "Soo" Company. They support this contention by 
the argument that the "Soo" Company was guilty of some causal nég- 
ligence, that if it was guilty of any négligence the passengers could 
hâve recovered their damages from it, and that after it had paid those 
damages it could pot hâve recovered them of the Great Western Com- 
pany, because theitwo companies werë joint tort-f easors. But the court 
below found that the négligence of the Great Western Company vvas 
the sole proximate cause of the collision and of the injuries and dam- 
ages which resulted from it, and that the "Soq" Company was not 
guilty of any négligence whatever which directly contributed to cause 
them. If those findings were right, and our review of the record has 
convinced that there was no error in the trial which can disturb them, 
the "Soo" Company was not hable to its passengers for the injuries 
and damages they sustained ,by this collision, and the contention of 
counsel hère is without foundation. 

The judgment below must be affirmed, and it is so ordered. 
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ILLINOIS CENT. R. CO. v. HAUT. 

(Circuit Court of Appeals, Sixth Circuit. February 8, 1910.) 

No. 1,987. 

1. Courts (§ 372*) — Feueeal Courts— A-cthoeity of State Décisions— Ques- 

tions OF General Law. 

In the absence of a state statute governing the subject. tlie question of 

tlie llability of an employer for an injury to au employé is oue of gênerai 

law, as to which the fédéral courts are not bound by the décisions of the 

State courts. 

[Ed. Note. — For other cases, see Courts. Dec. Dig. § 372.* 

State laws as rules of décisions in fédéral courts, see notes to Wilson 

V. Perrin, 11 C. C. A. 71 ; Hill v. Hlte, 29 C. C. A. 553.] 

2. Master and Servant (§ 191*) — Masteh's Liabiliiy for Injuky to Serv- 

ant-^Negligence or Fellow Servant. 

It is the settled rule in the fédéral courts that an employer is not liable 
for an injury to an employé occasioned by the négligence of another em- 
ployé engagea in the same gênerai undertaklng, and it is not necessary 
to the application of this rule that an employé should be engaged in the 
same opération or particular worlc; but it is sufficient if the two are in 
the employment of the same master and engaged In the same common 
enterprise, both performing duties tending to accomplish the same gên- 
erai purpose, although they may be in différent departments. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 475- 
479; Dec. Dig. § ,191.* 

Who are fellow servants, see notes to Northern Pac. R. Oo. v. Smith, 
8 0. C. A. 668; Flippln v. Kimball, 31 C. C. A. 286.] 

3. SIastee and Servant (§ 1&5*) — Mastek's Liabilitt for Injuby to Serv- 

ant— Custom OF DOING WOBK. 

In order that a custom of railroad employés to do work in a particular 
manner should be binding on tbe eompany, and render it liable for an 
injury resulting to another employé, tlie custom must hâve been known 
to it, or hâve been so gênerai that its knowledge must be presumed. 

[Ed. Note. — For other cases, see Master and Servant, Dec. Dig. § 185.*] 

4. Master and Servant (§ 185*) — Duty of Railroad Company— Opération 

OF Road. 

While a railroad company owes a positive and nondelegable duty to its 
employés wlth respect to the construction and maintenance in proper re- 
pair of its cars, tracks, and other appliances, yet with respect to the op- 
ération of its road its duty extends no further than to exercise ordinary 
care to provide a sufficient number of reasonably compétent employés, 
make proper rules for their government, and exercise proper supervision 
over them, and when that has been done It is not liable for an injur.y to 
an employé In the opération of the road through the négligence of other 
employés In the operating departraent or their fallure to observe the 
rules, notwithstanding such négligence makes the place unsafe to work in. 

[Ed. Note.^ — For other cases, see Master and Servant, Cent. Dig. §§ 385- 
421 ; Dec. Dig. § 185.*] 

5. Master and Servant (§ 198*)— Master' s Liability fob Injury to Serv- 

ant — Fellow Servants — Railroad Employés. 

Plaintiff was employed by défendant railroad company as signalman ; 
his duty being to keep the. boxes and appliances used in connection with 
Its block signal System in good condition and repair. While workiiig at 
such employment, at a place on the outside of one of the tracks of defend- 
ant's double-track road, the baggageman on a rapidly moving train on 
the opposite track kicked a block of ice from the car, and its momentum 
caused it to slide across the tracks and strike and Injure plaintiff. The 

*For othër cases see same topic £ § numbbr In Dec. & Am. Dlgs. 1907 ta date, & Rep'r Indexea 
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ice was furnished by défendant for the use of a section crew, and was put 
on the car by a station agent, who dlrecled that It be kicked off at the 
Crossing, as it was. HeUl, tliat plaintiff and the baggagemau were fellow 
servants, and that. In the absence of évidence that the station agent Iwd 
authority from défendant to give the directions he dld, or of a eustom to 
so dellver the lee from the movlng car so gênerai as to be presumed to 
hâve been known to défendant, it was not liable for the Injury. 

[Ed. Note. — For other cases, see Master and Servant, Dec. Dlg. § 198.*] 

In Error to the Circuit Court of the United States for the Western 
District of Tennessee. 

Action by Robert Lee Hart against the IlHnoi s Central Railroad 
Company. Judgment for plaintiff, and défendant brings error. Re- 
versed. 

The défendant In error (plaintiff below, and hereafter called the plaintiff) 
recovered verdict and judgraent against the plaintiff In error, as défendant 
below, on account of personal injuries suffered by the plaintiff. The case was 
heard upon the followlng stàtement of facts, agreed upon between eounsel at 
the trial: 

"Oïl the 17th of September, 1907, Robert Ijee Hart, the plaintiff. was eni- 
ployed by the Illinois Central Railroad Company as a slgnalman. Mis duties 
were to keep the boxes and appllances ûsed with the eleetric signal service 
of the Company in repalr, and he was at that time asslgned to a certain sec- 
tion of the railroad. At the place where he was asslgned. the IJock signal 
service was in opération on the Une of the défendant, Illinois Central Rail- 
road Company, and Its railroad at that place couslsted of a double traek. one 
traek for the use of its north-bound trains, and one track for the use of its 
sonth-bonnd trains. The trains operated by the défendant, Illinois Central 
Railroad Company, were operated by meàns of eleetric block signais. Thèse 
signais are In the form of a hlgh polé with a sémaphore, and work automat- 
Ically by means of eleetric batteries and wlres; the sémaphore being cou- 
ueeted with the rails of the track, so that a train, in i>assing over the rails 
by one of the signais wlU cause the same to work automatically, and to dls- 
play a signal whlch will indlcate to any other train approachlng on the same 
track that the block, whlch Is the ijortion of the track between signais, Is oc- 
cupied by another train, and. under the rules of the company, no train is per- 
mltted to enter a block whlch Is so occupled. When the train passes out of 
the block, the signal is automatically displayed so as to indlcate that the 
block is empty and not occupled by a train ; and ail of the trains upon the 
road are operated in this manner, and proeeed In accordanee with the signais 
from the sémaphores of the varions blocks. On the above date, to wlt, Sep- 
tember 17, 1907, Hart was engaged in the discharge of his duties as a slgnal- 
man, and in the act of répalring one of the batteries in connection with the 
block signal service, near the town of East Caire, and so engaged on the west 
side of the west or south-bound track, when a passenger train of the défend- 
ant Company approached, running on the east track, at the rate of some 50 
or 60 miles an liour, and just before the train reached the place v.'here Hart 
was at work, and at the crossing of a road, the baggage maSter of the train 
threw or kicked from the baggage car, a bag of ice, weighing about 100 
pounds, and whlch bag, owing to the momentum of the train, wheu it struck 
the ground, skldded across the south-bound traek, and out more than 20 feet 
from the north-bound traek, to the place where Hart was standing, and struck 
and broke his leg, and otherwlse Injured him. The bag of Ice was put upon 
the train south of East Calro, for the purpose of helng thrown or kicked oft" 
at tbls place. It was company Ice; that is, ice whlch tHe railroad company 
furnished to Its section meh In warm weather, and was thrown off at this 
place for the use oï thççè employés. That this was done without the knowl- 
edge of this man, and that he, at the time, was a strangèr on that part of the 
work, had siihply been put tbère a few days In Interehiinge. with another em- 
ployé of the company, who had been sick at tluit tlnie ; that this bag of ic^e 
was dlrected by the dépôt agent at the town of Wlckllffe to be so kicked off bf 

*For other cases aee same topic & § number in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 
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that fast ruiming train, and when It was placed ui)on the train by the agent, 
or by bis orders, It was knovvn that the train would nat stop at that place, and 
it was inrtieated that it should be Idelced offi froni the train when runnlng at 
this hlgli rate of speed." 

It was agreed tliat, if the défendant should be held liable, the amount of 
the verdict for plaintifC should be $:i,500. At the conclusion of the statemeut 
(no otlier évidence being introdnced) the défendant moved for the direction of 
a verdict in its favor, upon the ground that the nien engaged in the opération 
of tlie train, inc-luding the haggage master, were fellow servants of the plain- 
tifC. This motion was overruled, and the Jury instructed to return a verdict 
in favor of the plaintifC, for $3.500. The writ of error brings up for revlew 
the action of the court, not only in refusing to direct a verdict for the de- 
fendant, but also in directing a verdict for the plaintifC. 

C. N. Burch, for plaintiff in error. 

K. D. McKellar, for défendant in error. 

Before SEVERENS and WARRINGTON, Circuit Judges, and 
KNAPPEN, District Judge. 

KNAPPEN, District Judge (after stating the facts as above). It 
is contended on plaintiff's behalf that the court rightly directed a 
verdict for the plaintiff, upon the ground, first, that the baggageman, 
in so throwing or kicking the ice ofï the train, was acting, not in the 
performance of his duties as baggageman, but "merely doing what 
the master himself had planned and directed him to do," it being 
shown, as insisted, that it was the custom of the railroad company to 
hâve this ice so distributed by putting the same off rapidly moving 
trains, and that the act in question was thus "in accordance with a 
fixed purpose and plan" ; and, second, because the act of so throwing 
off the ice was a breach of the employer's duty to provide the em- 
ployé with a safe place to work. 

It is clear that unless this method of putting the ice off the moving 
train is shown to bave been either expressly or impliedly authorized 
by the railroad company, or permitted by it, with knowledge of the 
existence of the alleged cu-stom (or unless it shall be held that the 
act in question constituted a breach of the employer's duty to provide 
plaintiff a safe place to work), the act of the baggageman was the act 
of a fellow servant of the plaintiff. There being no Tennessee stat- 
ute governing the relations in question, it is unnecessary to look to 
the décisions of the Suprême Court of that state ; the question being 
one of common-law liability of the employer, and thus one of gên- 
erai law. B. & O. R. R. Co. v. Baugh, 149 U. S. 3G8, 13 Sup. Ct. 
914, 37 L. Ed. 772; Newport News & M. V. Co. v. Howe (C. C. A., 
6th Circuit) 52 Fed. 362, 3 C. C. A. 121 ; Kinnear Mfg. Co. v. Car- 
hsle (C. C. A., 6th Circuit) 152 Fed. 933, 936, 82 C. C. A. 81. 

The rule is well settled in the courts of the United States that an 
employer is not liable for an in jury to an employé occasioned by the 
négligence of another employé engaged in the same gênerai under- 
taking; that it is not necessary to the application of this rule that an 
employé should be engaged in the same opération or particular work; 
that it is enough to bring the case within the gênerai rule of exemp- 
tion if they are in the employment of the same master and engaged 
in the same common enterprise, both employed to perform duties 
tending to accomplish the same gênerai purpose; or, in other words, 
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if the services of each in his particular sphère or department are di- 
rected to the accompHshment of the same gênerai end. Among the 
cases which déclare this rule the following décisions of the Suprême 
Court and of this court may be cited : B. & O. R. R. Co. v. Baugh, 
149 U. S. 368, 13 Sup. Ct. 914, 37 L. Ed. 772 ; Oakes v. Mase, 165 
U. S. 365, 17 Sup. Ct. 345, 41 h. Ed. 746; No. Pacific R. R. Co. v. 
Poirier, 167 U. S. 48, 17 Sup. Ct. 741, 42 L. Ed. 73; New England 
R. R. Co. V. Conroy, 175 U. S. 333, 30 Sup. Ct. 85, 44 L. Ed. 181 ; 
Grady v. Southern Ry. Co., 93 Fed. 491, 494, 34 C. C. A. 494; Thomas 
V. C. N. O. & T. P. R. Co. (C. C.) 97 Fed. 345 ; Kinnear Manf 'g Co. 
V. Carlisle, 152 Fed. 933, 82 C. C. A. 81. 

The cases thus far referred to involve the relation betvireen em- 
ployés in the same department of labor, including engineer and fire- 
man and conductor and brakeman of the same train, engineer on one 
train and conductor on another, brakeman on regular train and con- 
ductor of wild train, foreman and employé in repair or manufacturing 
shops, and yardmaster and fireman of switchyard. The authorities 
are equally express that the relation of fellow servant is not taken 
away by the fact of their employment in différent departments of the 
same gênerai service. In Québec S. S. Co. v. Merchant, 133 U. S. 
375, 10 Sup. Ct. 397, 33 L. Ed. 656, a ship's carpenter in the deck 
department was held a fellow servant of the porter in the steward's 
department. In Northern Pacific R. R. Co. v. Hambly, 154 U. S. 349, 
14 Sup. Ct. 983, 38 L,. Ed. 1009, a common day laborer in the employ 
of thé railroad company, working under the direction of a foreman 
on a culvert on the line of the railroad was held a fellow servant with 
the engineer and conductor engagCd in operating a passenger train 
upon the same road; the court saying (page 357 of 154 U. S., page 
984 of 14 Sup. Ct. [38 h- Ed. 1009]): 

"As a laborer upon the railroad track, either In switching trains or repair- 
ing track, Is constantly exposed to the danger of passiug trains, and bound to 
look out for them, any négligence in the management of sueh train is a risk 
whleh may or shonld be contemplated by him In entering upon the service of 
the Company." 

In Texas & Pacific Ry. Co. v. Burman, 313 U. S- 536, 39 Sup. Ct. 
319, 53 E. Ed. 641, both the engineer of an express train and the sec- 
tion foreman were held fellow servants of a section hand. In Louis- 
ville & Nashville R. R. Co. v. Stuber, 108 Fed. 934, 48 C. C. A. 149, 
54 E. R. A. 696, this court, speaking through Judge (now Mr. Jus- 
tice) Lurton, held that a foreman of water supply, whose business 
was to supervise and repair tanks and pumping machinery at the water 
stations, is a fellow servant of the engineer of a passenger train with 
whom he was riding from station to station in the performance of 
his duties. In Morgan v. Vale of Neath Ry. Co., L. R. 1 Q. B. 149, 
the reason for the rule which treats those employed in operating the 
road as fellow employés with those engaged in keeping it in condition 
is thus tersely stated by Erle, C. J. : 

"Whenever the employment Is sueh as necessarUy to bring the person ac- 
cepting It into contact with the trafic of the Une of a ralhvay, risk of injury 
from the carelessness of those managing that traffic is one of the risks nec- 
essarUy and naturally incident to sueh an employment, and withln the rule." 
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It will be noted that in the Hambly, Burman, Stuber, and Morgan 
Cases the injured employé was not engaged in the work of operating 
trains, but in keeping in order the roadbed or structures used in such 
opération. They were held, however, to be engaged in the gênerai 
work of railroad opération, and so within the fellow servant rule. 
Their relations to the opération of the road are of the same class as 
those of the plaintifï hère. The cases we hâve cited are sufîîcient au- 
thority for the proposition that the plaintiiï and the baggageman in 
question were fellow servants, as being both engaged in the gênerai 
work of opération. 

The question thus arises whether the record shows without dispute 
either that the method used by the baggageman of kicking or throw- 
ing the ice off the rapidly moving train was in accordance with a fixed 
purpose and plan adopted by the company, or that there existed a cus- 
tom on the part of the railroad company to make deliveries of the 
ice in the manner statêd. It may be conceded, at least for the purposes 
of this opinion, that if the record does show beyond dispute that the 
défendant company, by the action of any one authorized to represent 
it in that regard, had adopted such practice, or if the gênerai custom 
lias been proven so long continued as that défendant would be pre- 
sumed to hâve known it, or to be négligent in not so knowing it, it 
would be liable. Plaintifï's counsel has contended, by brief and oral 
argument, that the adoption of such practice by the défendant is 
shown by the stipulation of facts. We do not so construe the stip- 
ulation. The language goes no farther in this regard than to state 
that: 

"The bag of ice was put upon the train for tbe purpose of belns: thrown or 
kicliecl ofl: at this place. It was company ice ; tbat is, ice whleh the railroad 
company furnished to Its section men in warm weatlier, and was thrown off 
at this place for the use of its employés." 

And that: 

"ïhis bag of ice was directed by the dépôt agent at the town of Wickliffe 
to be so kicked off of that fast-running train, and when it was placed upon 
the train by the agent, or by his orders, it was linown that the train would 
not stop at that place, and it was indicated that it should be kicked ofC from 
the train when running at this high rate of speed." 

Beyond the statement that the ice in question was "ice which the 
railroad company furnished to its section men in warm weather," 
there is nothing in the stipulation of facts necessarily Connecting the 
défendant company with the adoption of the method of delivery in 
question, viz., the kicking or throwing of the ice from the rapidly 
moving train, unless by the statement that the ice was so delivered 
with the knowledge, under the direction, and according to the intent 
of the station agent at Wickliflfe. Unless, therefore, it appears that 
the station agent at Wickliffe had authority to represent the défend- 
ant in adopting the method of delivery of the ice in question, and so 
was clothed with a superior or controlling duty to the plaintifï in that 
regard, it is clear no action to that efïect on the part of the défendant 
company appears. But the record is entirely silent as to the authority 
of the station agent, and, to say the least, such controlling or superior 
authority and duty on Ijis part cannot be presumed. As said by Judge 
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Taft in Grady V. Southern Railway Company, 92 Fed., at page 494, 

34 C. C. A., atpage497: 

"The Baugh Cnse has set such limits to tUe vice principal doctrine tliat It 
Is exceedinsly clifticult to siiggest a position, ontside of tlie superintendent or 
acting superintendent of tlie varlous great (le])artnients of the road, wliicli 
will not be fiUed b5' fellow servants of ail tlie otlier employés." 

And in Thomas v. Cincinnati, N. O. & T. P. Ry. Co., supra, the same 
eminent jurist, commenting upon the duties of the yardmaster, which 
were held not to be of such superior nature as that lie represented the 
railr.oad company, as between hiniself and the switchman, used this 
language : 

"The nature of his duties was uot at ail unlike that of a station agent, only 
that he fiad more nien under him. He was subject to tlie orders of the super- 
intendent." 

We are not to be understood as holding that the station agent could 
not, or in fact did not, hâve authority, express or implied, to represent 
the company to the extent of directing the method of the delivery of 
the ice in question, but only that we cannot présume that the powers of 
the station agent embraced the authority to promulgate, as a superior 
or superintendent, the order in question. ■ 

As to the alleged custom: If the stipulation can be construed as 
covering any custom to this effect, it falls short of stating a custom so 
gênerai that it will be presumed to hâve been known to the défendant. 
We need nOt gô outside the décisions of this court for authority that 
such notice is necessary in order to bind the défendant. B. & O. Ry. 
Co. V. Doty, 133 Fed. 866, 67 C. C. A. 38 ; Carnegie Steel Co. v. Byers, 
149 Fed. 667, 82 C. C. A. 115, 8 L. R. A. (N. S.) 677 ; Morgan Con- 
struction Co. v. Frank, 158 Fed. 964, ,86 C- C. A. 168. It is true that 
thèse décisions are in cases involving defects in machinery or appli- 
ances ; but the reason for the rule is no différent with respect to the 
existence of a custom. In Southern Ry. Co. v. Rhodes, 86 Fed. 422, 
30 C. C. A. 157, where it v^as sought to hold a railroad company liable 
for an injury to a passenger, through bèing hit by a mail pouch thrown 
by the post office employés f rom a moving train, it was held by this 
court, speaking through Judge Severens, that the duty to notify pas- 
sengers of siich danger and to také such steps as might be necessary 
to prevent a cohtinuancë of the practice did not arise until the railroad 
company had lïo.tice of such practice, ëither express or implied, from its 
long continuance. The f acts that in the Rhodes Case the négligent act 
of throwing the'pouéh was done by a post office erriployé rather than a 
fàilway employé, and that the person hit was a passenger rather than 
an employé, do not affec^the principle involved, as to the requirement 
of notice. ; : . 

Do the àgreed facts show a breach of duty on the part of the défend- 
ant in respect to providing the plaintifï a sa fe plate to work? In our 
opinion, sùch breach of , duty is not shown. TherC is no claim that 
at the place where thé injury bccurred thëre was any defect in the rail- 
road tràck, structures, or appliancés. ' Of itself it was a safe place to 
work. I,t was made unsafe only because of the négligent acts of thosë 
éngaged in' the opération of the road; for it is clear that the delivery 
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of ice to workmen engaged in the work of keeping the road and track 
in order is a part of the opération of the road. The rule is well settled 
that, while the railroad company owes a positive and nondelegable 
duty to its employés with respect to the construction and maintenance 
in proper repair of its cars, tracks, and other apphances, yet with re- 
spect to the opération of the road its duty extends no fqrther than to 
exercise ordinary care to provide a sufficient number of reasonably 
compétent employés, make proper rules for their government, and to 
exercise proper supervision over them. When that has been done, it 
is not liable for an injury to an employé in the opération of the road 
through the négligence of other employés in the operating department, 
or their failure to observe the rules, notwithstanding such négligence 
makes the place unsafe to v^^ork in. In Martin v. Atchison, T. & S. F. 
Ry. Co., 166 U. S. 399, 17 Sup. Ct. 603, 41 L. Ed. 1051, the plaintiff, 
a laborer in the employ of the railroad company, while on a hand car 
proceeding to his work was run into by a train. It was argued that the 
défendant violated its duty to see that the plaintifï had a reasonably 
saf e place in which to perform his work, through the negHgence of the 
f oreman in f ailing to warn the plaintiff of the danger, as he had agreed 
to do. It was held that the doctrine as to the duty of the master to 
furnish a safe place for the servant to work in had no application. In 
Pennsylvania Co. v. Fishack, 123 Fed. 465, 59 C. C. A. 269, the négli- 
gence of a switch yardmaster, in directing a train to take a certain 
track, with information that it was open when it was not, caused a colli- 
sion. It was held that the act of the switch yardmaster was not a 
breach of the duty to provide a safe place to work, but that the act 
çomplained of was one of opération. In that case Judge Cochran, 
who wrote the opinion of this court, reviewed a large number of casés 
sustaining the undoubted rule above stated. The following cases, in 
addition to those cited in Penn. Co. v. Fishack, support the rule there 
stated: American Bridge Co. v. Seeds (C. C. A., 8th Circuit), 144 Fed. 
605. 75 C. C. A. 407, 11 L. R. A. (N. S.) 1041 ; Kinnear Mfg. Co. v. 
Carlisle, supra; Portland Gold Min. Co. v. Duke (C. C. A., 8th Cir- 
cuit), 164 Fed. 180, 182, 90 C. C. A. 166. See, also, Neagle v. Syra- 
cuse, etc., Ry. Co., 185 N. Y. 270, 77 N. E. 1064. 

None of the cases cited on plaintiff's behalf, in our judgment, con- 
flict with the rule we hâve stated. Thus, in Choctaw. Okla. & Gulf 
Ry. Co. V. McDade, 191 U. S. 64, 24 Sup. Ct. 24, 48 L. Ed. 96, the 
négligence, which was held to be that of the railroad company, con- 
sistée! in so maintaining a water tank spout as to collide with a brake- 
man at his post of duty upon a freight train. This was clearly a breach 
of a nondelegable duty to provide the employé with a safe place to 
work. Such construction was no part of the opération of the railroad. 
In Kentucky Block Cannel Coal Co. v. Nance, 165 Fed. 44, 91 C. C. 
A. 82, decided by this court, the plaintiff, while doing mining work, 
was injured by the fall of a drain pipe in course of removal from a 
worked-out portion of the mine, through the négligence of those en- 
gaged in the removal of the pipe. It was held that the plaintiff and 
the workmen whose négligence caused the fall of the pipe and resulting 
injury were not fellow servants, for the reason that plaintiff was en- 
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gaged in the work of operating the mine, while the négligent servants 
were engaged in the dismantling ôf a place provided for the work of 
opération, and se represented the master in a duty to the servant 
equally nondelegable as the work of original construction. In North- 
western Fuel Co. V. Danielson (C. C. A., 8th Circuit), 57 Fed. 915, 6 
C. C. A. 636, plaintiff was employed by défendant to shovel and remove 
coal from a burning dock. While plaintiff was so at work under two 
bents which formed a part of the trestlework upon the dock, lie was 
injured by the falling of the bents, occasioned by the négligence of two 
foremen engaged in the work of tearing down the trestle, and that of 
the sûperintendent under whose direction the foremen were so engaged, 
in failing to notify the plaintiff that the trestle was being taken down. 
It was held (so far as material to this case), not only that the sûperin- 
tendent was the représentative of the master, but that the foremen 
engaged in the work of démolition were not the fellow servants of the 
plaintiff, because they represented the défendant in the nondelegable 
duty of keeping the place in which plaintiff was at work reasonably 
safe. In McCabe & Steen Const. Co. v. Wilson, 209 U. S. 275, 280, 
28 Sup. Ct. 558, 52 L- Ed. 788, it was held that the sûperintendent of 
construction and foremen of the bridge gang engaged in supervising 
and directing the work on a bridge represented the principal with re- 
spect to the duty to provide a safe and sviitable place and structures for 
its employés to work in, and so were not fellow servants as to a fire- 
man etigaged in the movement of a train over the bridge, viz., engaged 
in the opération of the road as expressly distinguished from the work 
of construction. In Sanfa Fé & Pacific R. R. Co. v. Holmes, 202 U. 
S. 438, 26 Sup. Ct. 676, 50 L,. Ed. 1094, it was held that a train dis- 
patcher represented the company in the promulgation of orders for the 
opération of the train, and was thus not a fellow servant of the train- 
men. The décision in thé Holmes Case is in accordance with the 
decided weight of authority previous thereto. This court has more 
than once asserted the same proposition (B. & O. Ry. Co. v. Camp, 65 
Fed. 952, 13 C. C. A. 233 ; Felton v. Harbeson, 104 Fed. 737, 44 C. C. 
A. 188), and this proposition was recognized in Pennsylvania Co. v. 
Fishack, supra. We see nothing in the cases of Fletcher v. Baltimore 
& Potomac R. R. Co., 168 U. S. 135, 18 Sup. Ct. 35, 42 L. Ed. 411, and 
Peters v. George, 154 Fed. 634, 83 C. C. A. 408, opposed to the views 
we hâve expressed. 

The conclusion reached is that the agreed facts did not justify a 
direction of verdict for the plaintiff. But while, under the facts on 
which the case was submitted, it would hâve been proper to direct a 
verdict for the défendant, yet such facts are not inconsistent with the 
existence of other facts, not embraced in the stipulation, upon which 
a liability might be established.; and, as the agreement was made upon 
the trial, it must be held made for the purposes of, and limited to, that 
trial, and so cannot, under the practice which contemplâtes the produc- 
tion of proofs in open court, be held to preclude further or différent 
proofs upon another trial. 

The judgment must accordingly be reversed, and a new trial or- 
dered. 
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In re RUSSELL. 

(Circuit Court of Appeals, Second Circuit. February 8, 1910.) 

No. 141. 

1. E.ELEASE (§ 25*) — Construction — Intention of Paeties. 

Releases are to be eonstrued according to the intent of tbe parties, as 
it may be gathered, if it can be gathered, from the instrument itself. 

[Ed. Note. — For other cases, see Release, Cent Dlg. § 48; Dec. Dig. § 
25.*] 

2. Bankbuptcy (§ 407*)— Grounds foe Refdsal of Discharge— False State- 

MENTS— Rl:i:,EASE. 

An agreement by a creditor based on a valuable considération, whicli 
recites that one of its purposes is to eancel and surrender certain wrltten 
statements made by a debtor on whicli lie obtained crédit, the truthful- 
uess of which was in controversy betvveen the parties and by whlch the 
creditor expressly cancels and "agrées to surrender up the same, and con- 
cèdes that any inaccuracies therein » * * were inadvertent and with- 
out wrongful intent," debars tlie creditor from using such statements as 
a ground of objection to the debtor's discharge in bankruptcy. 

[Ed. Note. — For other cases, see Banliruptcy, Dec. Dig. § 407.*] 

3. Bankbuptcy (§ 407*)— Grounus fob Refusal of DiscHABaE— False State- 

ments. 

A flnancial statement delivered to a commercial agency for gênerai cir- 
culation among its inquiring subscribers is not within Banlir. Act July 1, 
1898, c. .541, § 14b, 30 Stat. 550 (U. S. Comp. St. 1901, p. 3427), as amended 
by Act Feb. 5, 1903, c. 487, § 4, 32 Stat. 797 (U. S. Comp. St. Supp. 1909, p. 
1310), whiçh makes it a ground for refusing a discharge that the bank- 
rupt has "obtained property on crédit from any person upon a materially 
false statement in writing made to such person for the purpose of obtain- 
ing such property on crédit." 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 407.*] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

In the matter of Walter Russell, bankrupt. On appeal by the Com- 
mercial Trust Company of New York from an order granting a dis- 
charge. AfHrmed. 

The following is the opinion of the trial court: 

I think that the contract of March 2, 1906, between Mr. Russell, Mrs. Rus- 
sell, and the Commercial Trust Company bars the Trust Company from taking 
légal proceedlngs of any Idnd to the disadvantage of the bankrupt based on 
the flnancial statements made to the Trust Company and the Bradstreet Com- 
pany. There was ample considération in Mrs. RusseU's Indorsement for $17,- 
500 and her transfer of her collatéral. The Trust Company, by that contract, 
agreed to caneel and surrender the said statements, conceded the Inadvertency 
of any misstatements therein, and waived and released any claim In that re- 
gard. The efCect of that agreement, in my opinion, was to leave the parties to 
it subsequently In the same condition in which they would hâve been If no 
such flnancial statements had ever been made. This conclusion makes it un- 
necessary to eonsider the question elaborately argued by the bankrupt's coun- 
sel whether the statements were in fact untrue. 

My conclusion is that the referee's report should not be conflrmed, and that 
a discharge should be granted to the bankrupt. 

•For other cases see same toplc à § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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Campbell & Moore (William J. Wallace, of counsel), for appellant. 
Charles A. Boston, for appellee. 

Before LACOMBE and WARD, Circuit Judges, and HAND, Dis- 
trict Judge. 

LACOMBE, Circuit Judge. On April 14, 1908, Russell filed his 
pétition and was adjudged a bankrupt. On June 8, 1908, he applied 
for his discharge. The creditors werè dulycited to appear; the Com- 
mercial Trust Company, a creditor in the sum of $40,000, duly ap- 
peared and opposed the discharge, filing written spécifications of ob- 
jection. Thèse spécifications set out two statements in writing by the 
bankrupt, which the objecting creditor claimed were materially false 
and were made to the Trust Company for the purpose of obtaining 
property from it on crédit, such property being obtained from the 
creditor upon said statements. The bankrupt vigorously dénies the 
falsity of such statements, which are dated respectively January 26, 
1907, and April 26, 1907. The case was sent to a référée as spécial 
master for examination and report. Testimony was taken, and he 
reported (February 24, 1909) that both statements were false, that 
the bankrupt obtained property from the creditor on the strength of 
each of them, and recommended that discharge be denied. The Dis- 
trict Judge oyerruled the report and granted discharge, basing his dé- 
cision on a certain agreement between the bankrupt and the creditor 
(dated March 2, 1908) which will be hereinafter referred to. The or- 
der granting discharge is now hère on appeal. The opinion of the 
District Judge will be found above. The facts detailed in the record 
are as follows: 

Russell is an artist who engaged in varions business ventures con- 
nected with real estate and the érection of buildings thereon. In May, 
1905, he made a statement to a reporter of Bradstreet's Commercial 
Agency giving an estimate of his financial condition. This statement 
is not specified and was not considered by the spécial master. On 
January 13, 1907, Russell wrote a letter to the Trust Company in re- 
spect to opening acçounts for two corporations, and upon receiving a 
reply called (January 14th) and made himself known, had a conversa- 
tion with its président, and referred the latter to four individuals as 
to his honesty, integrity, and gênerai standing. The company wro^-e 
to thèse individuals the same day and received favorable replies. It 
also applied to the Bradstreet Company for a report, and on the same 
day— January 14th — received a copy of the statement of May, 1905. 
Thereupon on January 29, 1907, the Trust Company loaned Russell 
$20,000 on his demand npte with collatéral. On January 26, 1907, 
Russell made a statement in writing to the Bradstreet Company giving 
an estimate of his financial condition on a printed form furnished by 
the company signed by him. This is one of the statements enumerat- 
ed in the spécifications. Whether or not it is false has been hotly con- 
tested, but we do not find it necessary to décide that question. The 
Bradstreet Company kept this statement on its own files, but on Feb- 
ruary 2, 1907, it sent to the Trust Company a copy of its contents, 
adding". that, w^hile "well regarded personally and believed to possess 
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considérable means, no definite estimate of same is obtained." On 
February 13, 1907, the Trust Company made a further loan to Russell 
on his demand note for $5,000. Subsequently on April 15, 1907, the 
Trust Company called on Russell for a statement as to his financial 
condition; he sent them such written statement signed by himself 
on April 26th. This is the other statement set out in the spécifica- 
tions of objections, and it will not be necessary to décide whether or 
not the spécial master erred in finding that it was false. On May 4, 
1907, the Trust Company loaned to the Dayton Construction Company 
(in which Russell was interested) on its note due August 5th, with col- 
latéral, $12,500. The président of the Trust Company asserts that 
Russell indorsed this note, the latter asserts that he did not ; the ques- 
tion might readily hâve been determined by producing the note. This 
was not done, and upon examining ail the évidence bearing on this 
branch of the case we are inclined to the opinion that his indorsement 
was not on it. Inasmuch, however, as a note of one Dorrance ($15,- 
000), to the Dayton Company which was indorsed by Russell was sub- 
stituted for the Dayton Company note when it came due, the question 
becomes unirnportant ; Russell was of course liabk on this Dorrance 
note whether the proceeds of the prior note went to the Dayton Com- 
pany or to himself. 

Some months later, the panic of 1907 having intervened and in Jan- 
uary or February, 1908, différences having arisen, the matter of the 
truthfulness or falsity of thèse two statements was taken up in an in- 
terview or interviews between counsel for the Trust Company and Rus- 
sell. Counsel insisted that there were several false représentations in 
the written statements, that they could hâve Russell arrested and put in 
jail in a civil action on a charge of f raud, that his réputation would suf- 
fer, that Russell was up against a very grave proposition. Counsel 
asked if Russell's wife had property, and if she would not give up 
some of it to help him out of this fix. Thèse interviews resulted in 
the agreement, above referred to between Helen A. Russell, the wife, 
of the first part, Walter Russell of the second part and the Trust 
Company of the third part, which was executed March 2, 1908. It 
recites that "the party of the second part has heretofore borrowed 
certain moneys from the party of the third part aggregating $40,000 
and has delivered written statements to the party of the third part as 
to his assets and liabilities, and has transf erred to the party of the 
first part certain properties included in said statements." The in- 
debtedness stated is the $25,000 loaned to Russell and the $15,000 due 
on the Dorrance note indorsed by him, which was substitùted for the 
original Dayton Company note for $12,500. It further recites that 
"the party of the first part (the wife) desires to secure the withdrawal 
and cancellation of any such filed statements and to avoid any con- 
tention règarding the validity of any such transfer of property to her, 
and to obtain from the party of the third part forbearance of its claim 
against the party of the second part and to that end has agreed to as- 
sume responsibility for a portion of said indebtedness, to wit, the sum 
of $17,500, and to secure the payment thereof by the assignment as 
collatéral security" of certain property' and securities specifically enu- 
merated. . 
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It further recites that : 

"The party of the third part In considération of such assumptlon and glv- 
Ing of securlty by the party of the flrst part as aforesaid has agreed to f orbear 
as herein provided in respect to Its clalm agalnst the party of the second part 
and has àgrfeed to cancel and surrender any statements dellvered to it by hlm 
and to concède the Inadvertency of any misstateinents thereln, and to waive 
and release any clalm in that regard, and in respect to any transfer of prop- 
erties from sald party of the second part to sald party of the flrst part and to 
waive and release any clalm or rlght agalnst them or either of them or 
agalnst any such propertles on account of any such transfer." 

The parties mutually covenant and agrée that Mrs. Russell shall in- 
dorse and dehver a note of her husband for $17,500 securing the pay- 
ment thereof by certain specified collatéral, that Russell shall also 
sign and deliver two other notes for $11,250 each, and that the Dor- 
rance note and any and ail renewals thereof or securities, if any be ob- 
tained from Dorrance, shall be retained as security. Then follows the 
covenant of the Trust Company in the f ollowing language : 

"Fourth. The party of the third part agrées that any statements flled wlth 
it by Walter Russell in respect to his property or assets or, resources, be and 
the same are hereby in ail respects eançeled and agrées to surrender up the 
same, and concèdes that any inaccuracies fhereln, espeeially in a certain state- 
ment dated April 26th, 1907, were inadyertent and wlthout wrongful intent, 
and agrées to and does herein waive and release sald Walter Russell from any 
claim on account of such statement or statements, and further agrées to and 
does hereby release Mrs. Russell, Walter Russell and any properties men- 
tioned in sald statement or statements which hâve been transferred by him to 
her, from any claim or right it has or might hâve to attack or otherwise ques- 
tion any such transfer." 

The District Judge held that this contract bars the Trust Company 
from taking légal proceedings of any kind to the disadvantage of the 
bankrupt based on the financial statements made to the Trust Company 
and the Bradstreet Company, and the correctness of that décision is 
challenged by this appeal. 

The appellant relies on the well-settled rule of construction that re- 
leases, though containing the broadest and most gênerai terms, are to 
be limited to the particular claims which from the récitals appear to 
hâve been in the immédiate contemplation of the parties. This rule is 
well illustra ted in two of the cases cited on the brief. In Jackson v. 
Stackhouse, 1 Cow. (N. Y.) 132, 13 Am. Dec. 514, the document ac- 
knowledged receipt of a valuable considération, in fuU of a specified 
judgment alleged to be for two years' interest on a specified bond, and 
"also in full of ail debts, demands, judgments, exécutions and accounts 
of whatsoever nature to this date." It was held not to release the ob- 
ligee's rights under the mortgage given to secure the bond. In Union 
Pac. Ry. Co. v. Artist, 60 Fed. 365, 9 C. C. A. 14, 23 L. R. A. 581, 
the document acknowledged the receipt of $150 in full paymént for 
"injuries received at McCammon on Oregon Short Line while assist- 
ing in switching a burnirig baggage car from main track to side track" 
and ended with usual form of gênerai release of ail suits, debts, dues, 
claims and demands. It was held not to bar an action for personal in- 
juries resulting from malpractice of the surgeons in defendant's hos- 
pital in Denver who treated him for the injuries recited, but carelessly 
left a drainage tube in his leg as the wound healed and when he was 
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discharged. The construction of releases, however, is according to 
the intent of the parties as it may be gathered, if it can be gathered, 
from the instrument itself ; and, since the language to be construed 
varies in the différent cases, a décision in one is not always controlHng 
of the construction in another. 

Looking at the contract now before us we think it would be alto- 
gether too narrow a construction to hold that it was intended merely 
to save Mrs. Russell from litigation regarding the vaHdity of certain 
transfers to her and to release Mr. Russell from any right of action 
based upon his false statements. The récitals themselves show that 
the Trust Company was not only to "forbear" in respect to its claim 
against Russell for having borrowed money upon alleged false state- 
ments ; it was also to concède that any misstatements in the written 
statements were "inadvertent and without wrongful intent" to surren- 
der such statements, and to "cancel" the same. The language seems 
well chosen to express the intention that as between Russell and the 
Trust Company thèse alleged false statements were to be completely 
wiped out, and the situation be as if they had never been made. This 
comprehensive language is not found merely in a coVenant following 
récitals of less scope ; it is in the récitals themselves, in the particular 
récital which undertakes to express what the Trust Company is will- 
ing to do in order to obtain $17,500 of presumably good security. 
There is nothing inherently improbable about. such a transaction. Al- 
though it had a cause of action against Mrs. Russell to set aside a 
transfer and one against Russell for obtaining money on false repré- 
sentations, the value of thèse causes of action could be determined only 
by their trial. That there would be a vigorous défense which might 
make the resuit uncertain is manifest from the brief which the appel- 
lee has fîled hère. The évidence indicates that, except for the hold 
which it had on him by reason of the alleged false statements, the Com- 
pany did not expect to get much, if anything, from him in payment 
of his notes. How much property Mrs. Russell had does not appear, 
and we may fairly assume that the agreement was considered by the 
Trust Company to be bénéficiai to itself, or it would not hâve entered 
into it. It is fair also to assume that the Trust Company entered into 
it with full appréciation of the existing situation and of what it might 
become in the natural course of events with an insolvent debtor. The 
suggestion that it could not hâve been within the contemplation of the 
parties that Russell would go into bankruptcy is gratuitous. The 
counsel for the company in the interview with Russell which led up to 
the agreement expressly told him that they did not intend to let him go 
into bankruptcy until he had made good with them. 

We concur, therefore, with the District Judge in the conclusion that 
having for a valuable considération agreed with Russell to expunge 
the statements covered by the agreement the Trust Company cannot 
be allowed to présent such statements as an objection to his discharge. 
Other creditors might be free to make such use of them (In re A. B. 
Carton [D. C] 148 Fed. 63), but this creditor by canceling the state- 
ment has prevented itself from presenting it. 

By référence to the agreement it wiir appear that the récitals refer 
176 F.— 17 
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to "any statements delivered to (the Trust Company) by (Russell)" 
and . the covenant of the Trust Company is to cancel and surrender 
"any statements filed with it by Walter Russell." The signed state- 
ment of January 26, 1907, was made by Russell to the Bradstreet Com- 
pany, was filed with it, and was never delivered to the Trust Company 
or apparently seen by them before the trial. It is contended, therefore, 
that this statement is net within the language of the agreement. In 
considering this suggestion it will be useful to refer to the statute. 
Act July 1, 1898, c. 5àl, 30 Stat. 550 (U. S- Comp. St. 1901, p. 3437). 
Section 14b provides for the refusai of a discharge when the bank- 
rupt has "(3) obtained property on crédit from any person upon a ma- 
terially false statement in writing made to such person for the pur- 
pose of obtaining such property on crédit." This provision was in- 
corporated by amendment in 1903. Act Feb. 5, 1903, c. 487, § 4, 32 
Stat. 797 (U. S- Comp. St. Sùpp. 1909, p. 1310). Its language is pré- 
cise and evidently chosen to restrict the scope of the provision, so that 
no loose construction might extend it beyond what Congress intend- 
ed to enact when it added an objection, the like of which appears in no 
previous bankruptcy law. This is apparent not only from the choice 
of words, but also from the history of the amendment. As it left the 
house it contained the clause "or of being communicated to the trade" ; 
that clause was struck out in the Senate, and the House concurred in 
thus restricting it. Collier on Bankruptcy (7th Ed.) p. 287. It would 
seem from this that the ordiiiary statement of financial condition made 
to a mercantile agency for gênerai circulation among its inquiring sub- 
scribers would not be within the statute. Three cases are cited in ap- 
pellant's brief. In Re Dresser, 146 Fed. 393, 76 C. C. A. 655, this 
court held that when the bankrupt had prepared a written statement, 
false in material f acts, and delivered it to a broker whom he employ- 
ed to obtfiin property on crédit for the bankrupt, with the intent that 
the broker should exhibitit to the creditor, such transaction was in 
ail respects the same as if the bankrupt had himself exhibited the state- 
ment. In Re Rincus (D, C.) 147 Fed. 623, the manager of a mercan- 
tile agency, at the request of one of its subscribers, made an inquiry 
of the bankrupt as to a certain loan contained in a statement which he 
had fikd with the agency, and which the manager showed him. The 
bankrupt wrpte a false statement upon the document, and thereafter 
the manager "communicated the resuit of this visit" to the subscriber, 
who thereupon extended crédit to the bankrupt on the faith of the 
statement. Disçharge was refused,. In Re Carton & Co. (D. C.) 148 
Fed. 63, the same judge held thaï "the usual commercial agency re- 
port obtained by an agency, in order that it may give the new merchant 
a 'fating' amd for. gênerai distribution ampng its customers, cannot be 
made the bàsis of successful action by an objecting creditor." But 
that "when an agency applies to a rnerchant for a specially signed re- 
port on his condition he must knpw that such report is for the spécial 
purpose of enabling those who vend him goods to décide upon his finan- 
cial responsibility." The case went off on another, ground, but the 
court intimated that in its opinion such spécial reports vifhen false were 
to be treated as within the statute, whether or not it was disclosed to 
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the bankrupt that some particular person vvith whom he was about to 
deal had asked for the information. 

We do not express any opinion as to the correctness of thèse last 
two décisions ; it is not necessary to do so. If the statement of Jan- 
uary 26th which Russell gave to the reporter, sent to him by the Brad- 
street Company, is to be considered as merely the usual commercial 
agency report filed with such agency to secure a rating, then not hav- 
ing been made to the Trust Company for the purpose of obtaining the 
property or crédit, it is not within the language of the act. If, how- 
ever, it be held that the circumstances were such that it should be as- 
sumed that Russell knew the Trust Company was making inquiries 
about him at the agency, then, when he filed a false report with the 
agency he gave it authority, as his agent, to repeat his statement to 
the Trust Company, and, although the latter company never saw the 
original statement the copy which was sent to it by the agency was as 
effective to bind the bankrupt as if he had signed it with his own hand 
and delivered it personally to the président of the Trust Company. 
But, in such event, the "materially false statement in writing" would 
be the one which was delivered to that company, upon which alone it 
relied, which was placed in its files and which upon the exécution of 
the agreement it transferred to Mrs. Russell. Such statement, how- 
ever, is covered by the agreement and may not be availed of by the 
Trust Company as a bar to discharge. 

In the foregoing we do not mean to be understood as deciding 
whether or not the Commercial Trust Company had in any case any 
standing in court under a spécification alleging that its property had 
been obtained through fraudulent misrepresentations, which facts, if 
true, would hâve excepted its debt under section 17 (2) from the bar 
of a discharge. Hère we only détermine that, if it had such a stand- 
ing its case was not made out on the facts. 

The order is afïirmed. 



IIOBBS MFG. CO. v. GOODING et al. 
(Circuit Court of Appeals, First Circuit. Febiuary 3, 1910.) 

No. 83fj. 

1. EquiTY (§ 150*) — Pleading— MuLTiFAiîiousNESs— Ancillaky Bill. 

An ancillary bill in equity inteiuleU to serve tlie purpose of an équitable 
exécution may be broad in scope, and is flexible in character to meet ttie 
necessities of the case. Where, in a suit for iufringement of a patent 
against four défendants, joint and several judgnients were entered 
against ail of tlie défendants for profits during a i)ortion of the tinie. and 
against two of tlieni only for profits during auother portion, an ancillary 
bill filed by coniplainant to reach and subject property alleged to bave 
been fraudulently conveyed by one of the défendants against whom both 
judgments run is not niultifarious because it joins as défendants ail of 
the judgnient défendants, and also seek.s to niake available équitable as- 
sets of one or more of the others. 

[Ed. Note.— For other cases, see Equlty, Cent. Dig. §§ 342, 371-379; 
Dec. Dig. I 150.*] 

*FoT other cases see same topic & § numeeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 
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2. Equitt (§ 401*) — Pleading — Insufficienct of Allégations— Poweu to 
Refeb. 

Where a bill in cquity in a fédéral court fails to couform to the standard 
rnles of equlty pleading, and especially to equity rule 26, in not contain- 
ing spécifie allégations necessary to limit the scope of the inquiry withiii 
definite and proper bounds, it Is within the gênerai powers of the conrt, 
when it becomes necessary for Its own protection to do so, on its own mo- 
tion to send the bill to a master to be purged of everything found not to 
conform to the rules. 

[Ed. Note. — For other cases, see Equity, Dec. Dig. § 401.*] 

Appeal from the Circuit Court of the United States for the District 
of Massachusetts. 

Suit in equity by the Hobbs Manufacturing Company against 
George E. Gooding and others. Complainant appeals from a decree 
dismissing an ancillary bill. Reversed. 

For opinion below, see (G. C.) 166 Fed. 933. See, also (C. C.) 164 
Fed. 91. 

Edward S. Beach, for appellant. 

Raymond T. Parke, for appellees Gooding and another. 
William A. Copeland (William A. Macleod, on the brief), for appel- 
lee Dike. 

Charles Warren, for appellee John T. Robinson Co. 

Before COET andPUTNAM, Circuit Judges, and AEDRICH, Dis- 
trict Judge. 

PUTNAM, Circuit Judge. This is a bill in equity with référence to 
which there were motions to dismiss and demurrers. A careful ex- 
amination of the demurrers shows that, so far as this appeal is con- 
cerned, they are to be taken simply as gênerai demurrers. The motions 
to dismiss weré not accepted by the Circuit Court as efficient, and they 
do not appear to us to be so. Nevertheless, we hâve not carefully sifted 
out ail the questions which they raise, and, if we are mistaken about 
them, the judgment which we will enter will prevent any injurious 
results therefrom. The bill was dismissed on the demurrers substan- 
tially on the single question of multifariousness, and this question is 
the particular matter brought to our attention. The other difficulties 
which arise on the face of the bill are numerous ; and, while we may 
discuss some of them, we will ultimately décide only the question of 
multifariousness, reserving the rest for the primary considération of 
the Circuit Court. 

The history of the litigation, so far as it is necessary to state it, is 
as follows : A bill was filed alleging inf ringements of sundry patents 
by the respondents Glazier, Metcalf, Taylor, and Gooding. Two judg- 
ments were entered in a single decree for very considérable amounts in 
the way of profits, one against Glazier and Metcalf, jointly and sev- 
erally, alleging inf ringements from April, 1893, and one against ail 
four — that is, Glazier, Metcalf, Taylor, and Gooding — jointly and sev- 
erally, alleging infringements from December, 1894. The original bill 
was filed on December 2, 1896, and judgment was entered on January 
27, 1908. There is some minor confusion of dates which we hâve no 
occasion to reconcile. Execution issued in the original suit. While 

•For other cases see saine topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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the présent bîll allèges that tlie exécution was returned unsatisfied, the 
return on the exécution, which is in some way made an exhibit, states 
that the marshal made search for property in Lynn, Salem, and Hyde 
Park, and was unable to find any. It concludes : 
"Tiierefore I return this exécution Into court unsatisfied." 

The allégations of the bill override the form of return shown by the 
exhibit until it is properly offered in évidence. We observe on this 
because this perhaps is not a sufficient return, and the law on this 
point is technical. It goes so far that the analogy to the statute of 
limitations, as applied in equity, prevents the commencement of the 
running of the period of limitation until the formai return by the offi- 
cer that the exécution is unsatisfied has been made. Bowker v. Hill 
(C. C.) 115 Fed. 528 ; affirmed in Taylor v. Bowker, 111 U. S. 110, 4 
Sup. et. 397, 28 L. Ed. 368. Whether the return will be sufficient as 
it stands when offered in proof, or whether it can be amended so as to 
be sufficient, if not now sufficient, are matters which are left for pri- 
mary considération and action by the Circuit Court. 

The bill before us is in substance an équitable exécution, ordinarily 
known as an ancillary bill, intended to obtain satisfaction of the orig- 
inal judgment. It would be wearisome to attempt to point out in dé- 
tail how far the Suprême Court has gone with regard to ancillary bills ; 
btit we will make brief références thereto for the purpose of showing 
that the bill before us is strictly and properly of that nature, is amen- 
able as such, and is in no sensé subject to the strict rules as to parties 
or to jurisdictional questions applicable to original suits. We make 
our références without discrimination between equity and law, because 
the fundamental principles of ancillary proceedings apply equally to 
both. The most striking illustrations of the reaching out power of the 
fédéral courts through the use of ancillary proceedings are found in 
the scope given by the Suprême Court to suits by receivers, especially 
in winding up cases and in creditors' bills, and to writs of mandamus 
when availed of for the purpose of securing payment of judgments 
by the taxing officers of quasi corporations. The extent of the ancil- 
lary powers of the fédéral courts was never well understood until the 
leading case of Freeman v. Howe, 24 How. 450, 460, 16 L. Ed. 749, 
which is now so familiar that we need not develop it, and which is 
among those cited in White v. Ewing, 159 U. S. 36, 39, 15 Sup. Ct. 
1018, 40 L. Ed. 67, with référence to this gênerai topic. The extent 
and flexibility of thèse ancillary powers were pointed out in Pullman's 
Palace Car Co. v. Washburn, decided in this circuit on March 8, 1896, 
66 Fed. 790, affirmed by the Circuit Court of Appeals, 76 Fed. 1005, 
21 C. C. A. 598. The bill before us is clearly within the principles ap- 
plicable to ancillary proceedings, of a class to be regarded as flexible 
in accordance with the varying détails necessary to make them efficient 
under difïering circumstances. 

We hâve had at bar a very considérable discussion with référence to 
the citizenship of the parties to this bill. In a gênerai sensé this is a 
matter of no conséquence in an ancillary suit. This was strikingly 
exhibited in Root v. Woolworth, 160 U. S. 401, 14 Sup. Ct. 136, 37 
ly. Ed. 1123. While the question of citizenship is of no importance, the 
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question of résidence, or inhabitancy, may be ; but this bill for the most 
part undertakes to apply for the benefit of the complainant spécifie 
properties which it is claimed are located within the district of Massa- 
chusetts, where ail the proceedings hâve taken place. So far as this 
is justified, jurisdictioh is, of course, in some way maintainable under 
section 738 of the Revised Statutes, amended, or re-enacted, in section 
8 of the Act of March 3, 1875, c. 137, 18 Stat. 472, 473 (U. S. Comp. 
St. 1901, p. 513), as most lately pointed out in IngersoU v. Coram, 
311 U. S. 335, 39 Sup. Ct. 93, 53 L. Ed. 308. However, so far as such 
jurisdictional questions may arise, we reserve them also for the pri- 
mary considération and détermination of the Circuit Court. 

Corning, therefore, to the substantial question before us, we take up 
the relations of Glazier to thèse proceedings. Without going into dé- 
tails, and without référence to other allégations of insufficient charac- 
ter to which we will corne dater, the bill seeks to reach certain real 
estate located in the district of Massachusetts, fully described, which 
it allèges Glazier has fraudulently conveyed to persons who still 
hold it for his équitable benefit and who are made parties. In view 
of the f act that the demurrers we are dealing with are gênerai and 
to the whole bill, there may be enough hère to sustain the bill, so 
far as they are concerned, even if ail the allégations as to the other 
parties against whom the judgments run were insufficient. We can 
therefore test the question of mutifariousness by having for that pur- 
pose spécifie regard to Glazier, and to none other of the respondents in 
the original suit. 

As we hâve shown, Glazier is one of the four parties against whom 
decree was entered in part, jointly and severally, and also one of the 
two parties against whom alone decree was entered in part, jointly and 
severally; so that, so far as he is concerned, one portion of the judg- 
ment overlaps the other, and he and his interests, and the remédies 
against him, permeate eyefy aspect brought to our attention. We are 
therefore not called on to deal with a condition which might exist, 
where one part of a judgment might be against two of the original re- 
spondents only, and the othêr part against the other two only, in which 
event there would be no overlappirig. Under such supposed circum- 
stances, no advantage could apparently come from any attempt to en- 
force that part of the original decree which lay against two of the 
original respondents, in connection with an attempt to enforce the 
other part thereof which lay against the other two original respond- 
ents ; and the refusai of the Circuit Court to attempt the same might 
well fail of being reviewed by the appellate tribunal. Hère, however, 
so far as Glazier is concerned; Wè hâve riecessarily an apportioning of 
ail the property which he has fraudulently conveyed in accordance with 
the terms of the bill, or of the proceeds thereof. The whole of it could 
not in equity go to that jpiortidn of the judgment which ran against two 
respondents only, or to that portion which ran against ail four. There- 
fore, there must be an àpportibhrrient as between thèse two portions of 
the judgment. If the decree hère werfe in solido against ail four of the 
original respondents for Onèand the same amount, it would not be 
questioned, and could not be- quëstioned, that an ancillary bill of the 
character before us wtiuld riotbe multifarious although it joined ail 
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four, and although it sought to make available équitable assets of only 
one, two, or three of them, or several properties fraudulently conveyed 
by only one, two, or three. This is clear on gênerai équitable principles, 
because, whatever the form or purpose of an ancillary proceeding liav- 
ing in view securing payment of an original decree, marshaling be- 
tween ail the respondents is an essential élément in the view of the 
Chancellor. Therefore, ail the respondents would necessarily be 
joined in order that the equities of marshaling might be worked out. 
Story's Equity Pleadings, § 286. Pollard v. Bailey, 20 Wall. 520, 33 
L. Ed. 376, and other cases of that class, illustrate the broad necessity 
of bringing in ail respondents for the proper application of the equi- 
ties of apportionment and marshaHng. Hère we hâve, as we hâve 
shown, apportionment necessarily precedihg the same marshaling on 
the same principles as though there had been but one decree in solido 
against ail four respondents. Therefore, it follows that, on the mère 
question of multifariousness, there must be a reversai. 

But, as we hâve already said, the difficulties of this case do not stop 
there. We hâve said that the bill apparently states in proper form suf- 
ficient matter to establish a remedy so far as concerns Glazier ; and 
therefore, on account of the necessity of apportionment, it is sufficient 
to require ail other original respondents as parties. We hâve also sâid 
that there may be sufficient on thèse demurrers to sustain the bill ; but 
we must add that we are doubtful whether the bill contains sufficient, 
properly alleged, to reach any assets said to hâve been fraudulently con- 
veyed by any respondent other than Glazier. Many allégations are in 
the alternative without being in such form as to enable the complain- 
ant to assert a double aspect. Of course, such allégations are insuffi- 
cient, and, in some circumstances fatal on gênerai demurrer. More- 
over, the bill contains allégations substantially as follows : 

"Your orator further avers, oii information and belief, tliat said détendants, 
George W. Glazier, John C. Metcalf, Eugène H. Taylor, and Geoi-ffe E. Good- 
ing. eaeh has large property interests and riglits in said Consolidiited Box 
Jlachine Company, wliich neither of them intends to apply to the paymeut of 
your orator's clalm." 

Also as follows : 

"On information and belief your orator further avers that said John C. Met- 
calf has large property interests and rights. aud is a stockliolder. either in 
his own name or in the names of others for his use and beuefit, lu and of said 
John T. Robinson Company." 

With référence to thèse extracts, it niay be that the complex alléga- 
tions of this bill contain particulars which we hâve overlooked. But 
there are allégations of this character' where there are no particulars 
stated. Thèse are not only invalid in accordance with the rules of eq- 
uity pleading, but, if allowed to stand, might involve the court in an 
amount of investigation as to which no limits or boundaries hâve been 
put by the bill, accomplishing in the end no practical resuit. There- 
fore, in view of the insufficient allégations of the character to which we 
hâve referred, and others insufficient for other reasons, it is necessary 
that thé court should protect itself of its own motion if the parties fail 
to do so. Some of thèse matters are mère surplusage, and some are of 
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a character which are available only on spécial demurrer, but would 
unnecessarily open out a field without limits or bounds, as we bave 
said, if allowed to remain in the bill. Therefore, before proceeding 
with such a bill the Circuit Court should send it to a master to be 
purged of everything which is found not to conform to the standard 
ruies of equity pleading. Equity rule 37 may not be sufficiently broad 
to reach this case ; but, so long as any bill f ails to comply with the 
standard maxims of pleading to which we hâve referred, and especially 
fails to comply with equity rule 26, it is within the gênerai powers of 
the court, when it becoraes necessary for its own protection so to do, 
to proceed of its own motion in the way we hâve pointed dut. Dew- 
hurst's Rules of the United States Courts (1907) 350, 351 ; Kelley v. 
Boettcher, 85 Fed. 55-61, 29 C. C. A. 14, decided by the Circuit Court 
of Appeals for the Eighth Circuit on February 14, 1898. 

One of the respondent corporations,, the John T. Robinson Company, 
filed a motion to dismiss. Its brief does. not refer us to any demurrer, 
and we hâve not found any in the record. This corporation was or- 
ganized in Massachusetts, and therefore it is subject to service; and 
we find nothing in the motion to dismiss which requires our attention. 
The same corporation also answered, but the record does not bring that 
before us at the présent time. Therefore, we cannot také authoritative 
cognizance of anything peculiar to the John T. Robinson Company; 
but, in hne with what we bave said as to the gênerai f rame of the bill, 
and the duty of the Circuit Court in référence thereto, we call attention 
to certain allégations supposed to afïect this corporation. We may add 
that we believe there are like conditions of pleadings with référence to 
other corporations brought in as parties respondent. The bill allèges 
that Taylor owns one share of its capital stock which stands in bis own 
name. It proceeds f urther as f ollows : "That if only one share of the 
stock of said John T. Robinson Company stands in the name of said 
Eugène H. Taylor, then there are a large number of other shares of 
the stock of said company standing in the names of other persons for 
the use and benefit of said Taylor." The "other persons" are not 
named. 

It is part of the A B C of the law that in equity the title of corporate 
stocks, standing apparently in the name of an adverse party, cannot be 
litigated between the complainan't and the corporation in question with- 
out bringing in the adverse claimant, so that an issue may be properly 
made. Apparently this rule was disregarded with référence not only 
to shares of corporation stocks, but to other properties which the bill 
seeks to reach. From such examination as we bave been able to give, 
it is probable that it may be found that, with the allégations as they 
stand with référence to the John T. Robinson Company, the bill should 
be dismissed as to it, and that other parties may go out for the same 
reasort. However, we leave this also primarily for the Circuit Court. 

With référence to the real estate alleged to bave been fraudulently 
conveyed, one or more of the respondents rely on the first section of 
chapter 178 of the Revised Laws of Massachusetts, to the eiïect that 
creditors may bring an action at common law for the possession of the 
lands of debtors fraudulently conveyed, This, of course, does not 
affect proceedings in the fédéral courts, and does not drive their suitors 
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to actions at common law in lieu of bills in equity, which latter not 
only give a nominal recovery, but clear the title. Moreover, in this 
respect, the stattites are not différent at ail from the common law, 
regarding the Statutes of Elizabeth as a part thereof ; for at common 
law it has always been a rule that a writ of entry would lie under the 
circumstances stated. Nevertheless, the equity courts, especially the 
fédéral courts, hâve given a more efficient concurrent remedy of the 
character attempted in the bill now before us. 

Under ail the circumstances, the decree appealed against must be 
reversed, with the understanding that we bave ruled conclusively only 
against the defence of multifariousness, as the record now stands. 
The Circuit Court is left to initiate and primarily conclude ail investi- 
gations as to ail other topics, the duty resting upon it to purge in some 
way the pleadings as we bave pointed out, or, if the complainant re- 
fuses to assist in so doing, to dismiss the bill. 

This record is a striking illustration of the necessity of adhering to 
the standard rules of pleading, and especially to the directions of the 
twenty-sixth equity rule, that every bill should be expressed in as brief 
and succinct terms as it reasonably can be ; and it is an especially strik- 
ing illustration of the fact that loose pleadings may involve the court 
in an unlimited mass of investigations which may in the end prove 
entirely worthless. Not only do we look to the proponent of this bill, 
but we look also to the respondents for seasonable objections by excep- 
tions and otherwise with référence to the state of its allégations. The 
failure of each in thèse particulars has already thrown so much unnec- 
essary labor on the court that neither is entitled to any costs at the 
présent time. 

The decree of the Circuit Court is reversed ; the case is remanded 
to that court for proceedings in accordance with the opinion of this 
court passed down on the 3d day of February, 1910 ; and neither party 
will recover any costs accruing before the filing in the Circuit Court 
of the mandate conforming to this judgment, either in that court or on 
this appeal. 



LOESER V. ALEXANDER. 
(Circuit Court of Appeals, Sixth Circuit. February 8, 1910.) 

No. 1,95.5. 

1. COUNTIES (§ ]01*) — COTJNTY TrEASURER— BoNDS TaKEN FKOM DEPUTIES— 

Ohio Statutes. 

Rev. St. Ohio, § lOSO, requlres a county treasurer to give bond condi- 
tioned tliat lie sliiiU pay over according to law ail public money whleh 
shall corne into his hauds. Section ]089 autliorizes him to appoint one or 
more deputles, and provides tliat he "sliall in ail cases be liable and ac- 
countable for tlie iiroceedings and misconduct in office of hls deputies." 
There is no provision reciuiring bonds. from deputies. Held, that a bond 
required by a county ti'easurer from a "deputy collecter of taxes" ap- 
pointed by blm, who was In légal effect a deputy treasurer, was not a 
public bond, but that the treasurer was personally the obligée, although 
the bond in terms ran to him as treasurer, and was entitled to sue or oth- 

•For other cases seo same topic & | numbek in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 



2^6 176 FEDERAL REPORTER. 

erwlse prooeed thereon in hls o-wn name, elther before or after the ex- 
piration of ils term of office, and wlthout regard to whetlier or uot lie 
had niade good to the eouuty the défalcation of the deputy for wlilch he 
sued for which he and his suretles on hls own bond \Vere llable. 
[Ed. Note. — Ifor other cases, see Counties, Dec. Dig. § 101.*] 

2. Bankrtjptcy (§ .510*)— Provable Debts— Fixed Liability. 

Banknipt was surety ou the bond given by a deputy collecter of taxes 
in Ohio to the county treasurer for hls individual protection, he belng ac- 
countable and liable on his own bond for the taxes coUected by his dep- 
uty. Prior to the bankriiptcy, the deputy had beeome a defaulter by rea- 
son of the fallure of a bauk In which he deposited his collections. Hcld, 
that the liability of the baiikrupt. on the bond was not contingent, but 
was a flxed liability, provable agaiust his estate,, haviug l>een liquida ted; 
that the right of the treasurer as obligée in the bond to prove the claim 
wâs not alïected by tb î peudency of an action at law on the bond, iior the 
fact that tlie puljlic autborities had reoovered a portion of the shortage 
from the recelver of the bauk in which the fund was deposited, which 
weut ouly in réduction of the claim. 

[Ed. Note. — B'or other cases, see Baukruptcy, Dec. Dig. § Slti.*] 

3. CoUi\Tii;s (§ !J8*) — CouNïY ïueasuber— I5ond ïakbn erom Deputy — 

Breach of Condition. 

A county treasurer wbo was responslble on hls bond for ail taxes col- 
lected by hiinself or deputies and required by law to keep ail public juon- 
ey in his oflice, apiwinted the cashier of a bank in a towri at souie dis- 
tance from the county seat deputy colleetor of taxes for snch town and 
the surrounding township, taklng a bond from him condltioned that he 
should faithfully pay over to the treasurer ail money collected by hini, 
according to law. As collected, the tax money was deposited by the deiv 
uty in his bank in an account standing in the name of the treasurer, but 
with which he had nothing to do, having no passbook and making no 
checks thereon. In his own books he kept an account with the deputy, 
and on each settlement received payment from the deputy in cash aiid 
treasurer's warrants taken up by the deputy or the bank. The appoint- 
ment of such deputy collecter was in accordance with a custom in exist- 
ence before he became treasurer, and was apparently for the accommo- 
dation of taxpayers. . HeXd, that the deposit of tbe money in the bauk by 
the deputy was not a payment of the same to the treasurer within the 
meaning of the bond, but that ît remained in the custody of the deputy, 
and he continued liable therefor on his bond until it was actually paid 
over. 
j , [Ed. Note. — For other cases, see Counties, Dec. Dig. § 98.*] 

Appeal from the District Court of the United States for the North- 
ern District of Ohio. 

In the matter of Otho L. Hays, bankritpt. Appeal by Nathan Loeser, 
trustée, from an order allovving the claim of William L,. Alexander. 
Affirmed. 

W. J. Geer and J. N. Van Deman, for appellant. 
H. M. Roberts, for appellee. 

Before SEVERENS and WARRINGTOX, Circuit Judges, and 
KNAPPEN, District Judge. 

KNAPPEN, District Judge. . This appeal brings up for review the 
order of the District Court, which affirmed the order of the référée 
allowing the claim of appellee, former treasurer of Crawford county, 
Ohio, against the estate of the bankrupt Hays, by reason of the lat- 

*For other cases see same topic & § ncmbbk ia Dec. & Am. Digs. 1907 to date, & Rep'r Indexca 
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ter's suretyship upon a bond given appellee by L. W. Blyth, as deputf 
collector of taxes. The facts necessary to an understanding of the 
case are thèse : 

Appellee was elected treasurer of Crawford county in the year 1900,. 
and re-elected in 1902. Bucyrus is the county seat. Galion is 12 miles 
distant therefrom, and in Polk township. For several years previous 
to appellee's élection as county treasurer, it had been the practice of 
the treasurers of Crawford county to collect the taxes, which were 
payable semiannually on or before December 20th and June 20th of 
each year, against the résidents of the city of Galion and Polk town- 
ship through the Galion National Bank, by sending, semiannually, to 
the bank a tax duplicate for that city and township, for the guidance 
of the person collecting the taxes and the information of the taxpay- 
ers, together with blank tax receipts to be delivered upon payment of 
the taxes, and to appoint L. W. Blyth, who was cashier of the Galion 
National Bank, as deputy for the purposes of such collection, and ac- 
cordingly styling him "deputy tax collector." The county treasurers 
were in the habit of making settlements on February 15th and (as 
stated in the record) August 15th of each year for the taxes collected 
by the bank, the latter paying over to the treasurer the amount col- 
lected, less warrants or vouchers on the treasurer which had been taken 
up by the bank, the same being in such settlement treated as cash. The 
date above given as August 15th is doubtless meant for August lOth. 
This arrangement was convenient for the taxpayers, and was attrac- 
tive to the bank because it was thought to draw customers to the bank. 
In fact, a small percentage was charged by Blyth against the taxpayers 
after the expiration of the tax-paying period. Upon appellee's élec- 
tion as treasurer, the Galion National Bank, as well as another bank at 
that place, desired to make the tax collections. The Galion National 
Bank was preferred by appellee by reason of its familiarity with the 
work, and at the commencement of appellee's first term Blyth was 
made deputy collector ; appellee exacting an indemnity bond to be ex- 
ecuted by Blyth and ail the ôfficers of the bank. At the commence- 
ment of appellee's second term the former arrangement was continued, 
and the bond in question, dated December 17, 1908, given. This bond 
is in the penalty of $50,000, runs to "William L. Alexander, as treasur- 
er of the county of Crawford, state of Ohio, his executors or adminis- 
trators" ; recites Blyth's appointment by Alexander as deputy tax col- 
lector for Polk township. Galion school district, and the city of Galion, 
for the collection of taxes charged upon the tax duplicates for 1902 
and 1903, and delinquent personal taxes for the year 1900, etc., and is 
upon condition that Blyth shall "faithfully, honestly, and impartially 
discharge ail and singular the duties enjoined on him by law, as such 
deputy collector, and honestly and faithfully pay over to the said Wil- 
liam L,. Alexander, treasurer as af oresaid, ail moneys by him collected 
as such deputy collector in the manner directed by law." The sureties 
(other than the bankrupt Hays, who was président of the bank) were 
three directors thereof. After the giving of the bond in question, the 
taxes were collected and paid in the same way as for several years be- 
fore appellee's élection as treasurer. During appellee's incumbency, 
at least, the county commissioners knew that the taxes in question were 
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being collected at the Galion National Bank. During the entire time 
pf appellee's treasûrership, the taxes collected at the bànk were cred- 
ited on its books to the county treasurer, whether merely in his name 
of office or by the addition of his individual name does not appear. 
Appellee knew that such collections were deposited in the bank, and 
doubtless expected and. intended that such deposits should be made. 
He did not, however, utiderstahd that the account was a regular open 
or check account. He had no passbook and no checkbook. He kept 
a book account with Blyth personally, charging himwith the amounts 
collected. Previous to the collections on account of which the claim in 
question is presented, two checks had been drawn by appellee upon the 
bank, but they were drawn under spécial arrangement theref or. Dur- 
ing appellee's incumbency the only settlements made between him and 
Blyth were the semiannual settlements in February and August of 
each year, at which time whatever remained of the taxes collected, aft- 
er deducting the amount of auditor's warrants issued to city and town- 
ship treasurers which had been taken up by Blyth, was turned over to 
the appellee in cash, either by Blyth or Hays. The collections up to 
October 5, 1903, were duly accounted for to appellee. From the last- 
named date to February 2, 1904, the, taxes collected. amounted to $48,- 
389.17, ail of which had been deposited in the bank to the crédit of 
the county treasurer, against which amount no checks or warrants had 
been drawn. No part of this amount has ever been paid to appellee, 
either individually or as treasurer, unless such deposit in the bank 
shall be held tq be a payment to him. The bank closed its doors on 
February 15, 1904, nothing having been collected since February 2d. 
In Board of Commissioners v. Strawn, 157 Fed. 49, 84 C. C. A. 553, 
15 L,. R. A. (N. S.) 1100, this court sustained a lien in favor of the 
county against the funds in the hands of the bank's receiver to the 
amount of $11,697.61 on account of the taxes so collected and deposit- 
ed from October 5, 1903, to. February 2, 1904, upon the ground that 
the county treasurer had no authority to deposit taxes collected as a 
genei-al deposit in the bank;,. that the ordinary relation of debtor and 
creditor, theref ore, did not exist between the bank and the county 
treasurer; and that the public funds so deposited were accordingly 
trust funds recoverable by the beneficiary to the extent to which they 
were identified in the hands of the receiver. For the balance of $36,- 
591.56, the commissioners hâve proy.ed a claim against the bank's re- 
ceivership estate, on which claim dividends amounting to 47 per cent, 
hâve been or are to be paid, leaving a balance of $19,393.54 unprovid- 
ed for. For this amount Alexander presented his individual claim 
against the estate of the bankrupt Hays, which was allowed at the 
amount stated, Before the claim was presented, appellee's successor 
as county treasurer had been .elected and had qualified, and since that 
time appellee has held no office in Crawford county. 

The meritorious.. question prçsented hère is whether the deposit in 
the Galion National Bank of the taxes collected was in and of itself 
a payment of the same to Alexander, and thus a compliance with the 
condition of the bond- Before proceeding, however, to the considéra- 
tion of this question, it is necessary to notice certain preliminary ob- 
jections which are raised against the provability of the claim. 
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The first of thèse objections is that the bond in question is a pubHc 
bond; that it runs to the county treasurer as such, and is for the 
benefit of the county; and that Alexander individually had thus no 
interest as obhgee in the bond, and so could not recover upon it. In 
our judgment, Alexander is the party in interest as obHgee in the 
bond. By section 1080 of the Revised Statutes of Ohio, the county 
treasurer is required to give a bond approved by the county com- 
missioners, payable to the state, and conditioned for "paying over, 
according to law, ail moneys which come into bis hands for state, 
county, township or other purposes." This bond is suable only in the 
name of the state. Hunter v. Commissioners, 10 Ohio St. 515. The 
Ohio statutes contain no express authority for appointing deputy col- 
lectors under that name; but, as was held by this court in Board of 
Commissioners v. Strawn, supra, the treasurer had the undoubted 
power to appoint Blyth a deputy for the purposes of making the col- 
lections in question. By section 1089 of the Revised Statutes of Ohio, 
express authority is given the county treasurer to appoint "one or 
more deputies," and it is expressly provided that the treasurer himself 
"shall, in ail cases, be liable and accountable for the proceedings and 
misconduct in office of his deputies." The position of Blyth was, in 
a very proper sensé, that of a deputy of the county treasurer, at least 
for the purposes of the collections in question. Section 1090 makes 
express provision for the receiving of and receipting for taxes by the 
deputy treasurer. The statute providing for the appointment by the 
treasurer of deputies makes no provision for the giving of a bond; 
and in State v. Meyers, 56 Ohio St., at page 348, 47 N. E. 139, référ- 
ence is made to the relation between a county treasurer and his dep- 
uties in this language : 

"The law goes no further than to authorize the treasurer, at his pleasure, 
to appoint one or more deputies, who hold their appointment only during the 
l>leasure of the principal, who is answerable for the proceedings and miscon- 
duct of the deputy, and may, for his own protection, take a bond with sure- 
ties for the faithful performance of the services required of the deputy ; but 
the latter takes no oath of office, nor gives bond to any public authority, and 
is in no sensé a public offlcer, but a mère agent of the treasurer." 

In our opinion, the view above expressed of the relations between 
the county treasurer and his deputy is the correct one ; and, in our 
judgment, those considérations pertain equally to Blyth's relation to- 
ward his principal. We hâve no hésitation in holding that the bond 
in question was a valid common-law bond ; that it was not a public 
bond, but was given for the sole benefit of claimant, and that he is the 
real obligée in interest therein. The fact that it runs to claimant "as 
county treasurer" is not inconsistent with such construction. 

The objection is also urged that it does not appear that appellee bas 
paid into the treasury the amount of Blyth's défalcation. This objec- 
tion is not tenable. It overlooks the actual relations between appellee 
and the public authorities, as well as the personal nature of the col- 
lector's bond in question. By section 1115 of the Revised Statutes of 
■Ohio, the county treasurer is required to make settlement with the 
county auditor on or before the 15th day of February and the lOth 
day of August in each year. By section 1130, the county treasurer is 
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required, immediately upon such semiannual settlement with the coun- 
ty auditor, to pay into the state treasury ail amounts f ound due by the 
Auditor of State to belong to the state; and, by section 1122, to im- 
mediately pay to local treasurers ail moneys belonging to local treas- 
uries. By sections 1132 and 1125 penalties are imposed for failiire to 
make such payments to the local treasurers and to the State Treasurer 
respectively ; and by section 1126, in case of f ailure to make any set- 
tlement or payment required by law, at the time and in the manner 
prescribed thereby, suit is required to be instituted against the treasur- 
er and the sureties upon his officiai bond, for the amount due f rom him, 
with 10 per cent, penalty thereoh, under a provision that such suit 
"shall haye precedence of ail other civil business, and be prosecuted 
with ail convenient speed." Under the law of Ohio, the county treas- 
urer is an insurer of the safe-keeping of the public moneys, and his 
bond is security therefor. Even the fact that public moneys hâve been 
stolen from him is no défense to an action upon his bond for f ailure to 
account for and pay over such moneys. State v. Harper, 6 Ohio St. 
608, 67 Am. Dec. 363. By the very failure, therefore, of the county 
treasurer to account for and pay over the amount of the défalcation 
in question, he and the sureties upon his officiai bond became, by op- 
ération of law, directly liable therefor. Under the facts above stated, 
liability upon the treasurer's officiai bond is presumed. If such 
liability has been in any wày avoided or relieved against, the burden 
was upon the trustée to show it. The collector's bond being taken for 
the sole and direct benefit of the county treasurer, there is no reason 
why he sliould not be permitted to recover thereon for the very pur- 
pose of enabling him to meet his' own and his sureties' direct liability 
by reason of the collector's défalcation, which, so far as pecuniary li- 
ability is concerned, is that of the county treasurer. 

The objection that appellee has not been subrogated to the rights of 
the county, through payment of the amount of Blyth's défalcation, 
rests upon the erroneous conception that the bond in question is a pub- 
lic bond, and for the benefit of the county, and is answered by the 
conclusion we hâve reached that the bond is a private obligation for 
the direct and personal benefit of appellee. 

The further objection is made against the provability of appellee's 
claim that the liability upon the bond is merely contingent, and that it 
is, moreover, unliquidated. Section 63a of the bankrupt act (Act July 
1, 1898, c. 541, 30 Stat. 562 [U. S. Comp. St. 1901, p. 3447]) provides 
that "debts of the bankrupt may be proved and allowed against his 
estate which are ( 1) a fixed liability as evidenced by * * * an in- 
strument in writing, absolutely owing at the time of the filing of the 
pétition against him, whether then payable or not," with provision for 
allowance or rebate of interest. Under the view we hâve taken of the 
bond in question, the liability of the obligors thereon became fixed upon 
the failure of Blyth to make payment to appellee of the moneys col- 
lected. The claim is thus not contingent, nor is the amount thereof un- 
liquidated. The record expressly détermines the amount which Blyth 
has collected and failed to pay over, the amount recovered or recover- 
able through sources other than the bond, and contains the express con- 
cession that "should the court find that this is a valid, provable and al- 
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lowable daim against the estate of the bankrupt, O. L- Hays, the 
amount to be allowed would be nineteen thousand three hundred nine- 
ty-three and "Vi"» ($19,393.54) dollars." The fact that the suit at 
law brought by appellee upon the bond has not been determined is 
thus not material. Nor did the action of the county authorities in en- 
forcing the lien against the assets of the bank for the public funds 
identified as in the hands of the receiver, or in procuring the allowance 
of the remainder of its claim against the bank's receivership, and the 
collection of dividends thereon, relieve the obligors upon the collector's 
bond in question from liability to the appellee. The latter was not a 
party to such proceedings on the part of the county authorities; and 
unless the public authorities hâve, by novation or otherwise (of which 
there is no claim), released appellee from liability for his officiai omis- 
sions, the obligors upon the deputy's bond in question are not con- 
cerned in such action. 

This brings us to the substantial question whether the condition of 
the bond has been performed by the payment to appellee of the mon- 
eys collected by Blyth. The record is express that such payment has 
not been made in whole or in part, unless by the mère deposit of col- 
lections in the Galion National Bank. It is the contention of the trus- 
tée, that such deposit, in view of the circumstances in which it was 
made, constituted payment to the appellee. This proposition is one of 
fact, and thus turns upon the question of the intention of the parties 
— that is to say, what they intended the bond to secure, whether the se- 
curity afforded by it should be confîned to the mère collection of the 
taxes and their deposit in the bank, or whether it should extend to 
an assurance that the money should eventually find its way into the 
Personal hands of the treasurer. In considering this question of in- 
tent, the actual relations between Blyth, the bank and the county treas- 
urer are naturally important. 

The contention on the part ôf the trustée seems, in its effect, to be 
this : that Blyth's personal relation to the subject-matter extended 
only to the collection of the taxes and their deposit in the bank ; that 
beyond this the arrangement was between the bank and the county 
treasurer ; that by this arrangement it was intended that the relation 
of debtor and créditer should, from the time of the deposit, exist be- 
tween the bank and the county treasurer ; and that this arrangement 
was made in violation of and with the intent to évade the statute 
which requires the county treasurer to keep public moneys in his of- 
fice at the county seat, "which shall constitute the county treasury" ; 
and in support of this contention it is argued that appellee was moved 
to make the arrangement in question through considérations of his 
ovvn personal benefit, either in payment of a political obligation or 
otherwise. In our opinion the trustee's contention is not justified by 
the record, the conclusion reached being that the parties intended that 
the money should be regarded as in the custody of Blyth, as between 
the latter and the county treasurer, until the funds should be actual- 
ly paid over to the county treasurer upon the semiannual settlements 
provided by law. Among the considérations which bave induced this 
conclusion are thèse: The record does not justify the inference that 
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the deposit of the tax moneys in the Galion National Bank was made 
or maintained for the personal benefit of appellee. There is nothing 
s'atisfactorily indicâting that he received or expected to receive any 
benefit therefrom, either in the way of interest or other compensation, 
or that the arrangement was made through any motive other than the 
accommodation of the taxpayers in the city of Galion and in Polk 
township. The fact that appellee expected or intended or even stip- 
ulated that thç collector should keep the moneys on deposit in the 
bank of which he was the cashier is not inconsistent with the concep- 
tion of the collector's continued custody of the funds as between him 
and the county treasurer. Such requirement would be a natural saf e- 
guard. It was certainly to the interest of the county treasurer to pre- 
clude, so far as possible, the dîmger of loss of the moneys, and to pre- 
vent, so far as possible, the necessity of reliance upon the personal 
responsibility of the collector or his bondsmen. The method followed 
by appellee with respect to collections and settlements was identically 
the same as was practiced for several years before his treasurership. 
There was nothing secret about it. Nor is the fact that the bank cred- 
ited the taxes upon its books to the county treasurer by any means 
décisive that the relation of debtor and creditor, as between the bank 
and the treasurer, was thereby created or intended to be created. Such 
method of designating the account does not necessarily amount to 
more than identification. While it is true that the failure to furnish 
appellee with a passbook and checkbook is not conclusive of the treas- 
urer's relation to the deposit, the facts that settlements were not, even 
as between Blyth and the county treasurer, accomplished by such de- 
posits ; that, on settlements being made, the amount payable thereun- 
der was paid directly to the appellee in cash, and not upon his draft 
or check; that appellee kept no book account with the bank, but did 
keep one with Blyth individually previous to the making of settle- 
ments ; and that after such settlements the money was entirely drawn 
out, even including that belonging to the county treasury — are, es- 
pecially when considered in connection with the lack of évidence that 
the transaction was attended with actual fraud or wrong intention of 
any kind on the part of appellee, strongly persuasive against the trus- 
tee's contention. The circumstances disclosed by the record justify 
the conclusion that the object of the bond was not merely to insure 
the deposit of the taxes in the bank, but that its object was (as shown 
by its condition that Blyth should "honestly and faithfully pay over to 
the said William L- Alexander, treasurer as aforesaid, ail moneys by 
him collected, as such deputy collector, in the manner directed by law") 
to bind ail parties involved to see that the money got eventuaîly into 
the hands of the treasurer ; thus indemnifying not only against Blyth's 
direct défalcation either before or after the deposit, but also against 
the insolvency of the bank in which the deposit was expected to be 
made. 

It follows from thèse views that the judgment of the District Court 
is right, and should be affirmed. 
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WOOD V. BROWNING et aL 

(Circuit Court of Appeals, Fourth Circuit. November 4, 1909.) 

No. 879. 

JuDiciAi, Sales (§ 47*) — Collatebal Attack. 

"In a creditors' suit in a state court of compétent jurlsdiction to subject 
certain lands to judgments, plaintlft was jolned as a défendant on an al- 
légation that the judgment debtor had previously granted to hixn coal 
rlghts In certain of the lands, and appeared by counsel. On the report of 
a eommissioner to whom the matter was referred, the court found that 
the lands were subject to the judgments sued on, and by Its decree they 
were sold wlthout any réservation. The sale was confirmed and deeds 
executed purporting to convey the lands In fee simple. Held, that the 
decree, unappealed from, was conclusive on plaintiff, and the sale eut ofl 
any right he may hâve had in the lands or the coal thereunder, and that 
he could net attack the same collaterally by an action against the pur- 
ehasers. 

[Ed. Note. — For other cases, see Judiclal Sales, Dec. Dig. § 47.*] 

In Error to the Circuit Court of the United States for the Southern 
District of West Virginia, at Charleston. 

Action by Stuart Wood and others against Ballard Preston Brown- 
ing and others. Judgment for défendants, and plaintifï Wood brings 
error. Affirmed. 

This action was Instltuted In the Circuit Court of the United States for the 
Southern District of West Virginia. The déclaration contains three counts, 
in which Stuart Wood was the sole plaintiff in the first count, and George L. 
Harrison, Jr., and Martin Luther Kohler, trustées, and the sald Stuart Wood 
were the plaintiffs in the other two counts. The said trustées suffiered a non- 
suit, and the case was tried on the flrst count only. Of the original 12 de- 
fendants, the case was dismissed as to David Thomas Browning, Ballard 
Preston Browning, Jesse Van Buren Browning, John Lee Browning, Phœbe 
Browning. La Fayette Marshall Browning, and Sarah B. Browning; John L. 
Stafford flled a diselaimer as to any lands described in the déclaration, except 
as to four tracts containlng, respectively, 251 acres, 288 acres, 335% acres, 
and 1271/2 acres ; and Edgar P. Huclier, W. W. Hughes, and L. C. Anderson 
filed dlsclaimers as to any lands described In the déclaration, except as to 5 
tracts containlng, respectively, 153 acres, 127% acres, 288 acres. 251 acres, 
and 100 acres. Edgar P. Rucker died, and the case was revlved In the 
name of his sole devisee, Maude A. Rucker. 

The case was tried at the June term, 1908, of the court, and the Jury 
tound a verdict for the plaintiff (Stuart Wood) on the flxst count of the 
déclaration against the défendant Mary F. ciafln, and found a verdict 
in favor of the other 10 défendants, to wit: Ballard Preston Brovming, Jesse 
Van Buren Browning, John L. Browning, Phœbe Browning, L. M. Browning, 
Sarah B. Browning, Maude A. Buclcer, J. L. Stafford, W. W. Hughes, and 
L. C. Anderson. To this judgment In favor of said défendants the plaintiff 
(Stuart Wood) sued out a wrlt of error. The verdict of the jury in favor 
of the above-named 10 défendants Involved the 4 tracts of land above men- 
tioned, containlng, respectively, 251 acres, 288 acres, 335% acres, and 127% 
acres, which were conveyed by two deeds from J. Cary Alderson, spécial eom- 
missioner, one dated July 21, 1900, to the défendant Ballard Preston Brown- 
ing, and the other dated July 23, 1900, to the défendant John Lee Browning. 
The plaintiff In the lower court took the position that both he and the 
défendants clalm title to thèse four tracts of land under a common source, 
and in support of this contention offered in évidence a deed dated Octobei 
27, 1887, trom John K. Browning and wlfe to John F. Keator, which deed 

*Far ofher casea see same toi>lc A { huubsb in Dec. A Am. Disa. 1907 to date, & Rep'r Indexa* 
176 F.— 18 
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wns recordea In the coimty elerU's office of I^gan cotmty, W. Va., on Oetober 
29. 1887, a deed dated March 23, 1888, from the sald Keator and wlfe to 
the sald Wood, and recorded in the sald clerk's office on April 2, 1888, a deed 
dated July 7, 18S8, from the sald John R. Browning and wlfe to Stuart 
Wood, recorded In said clerk's office in Deed Book K, p. 173, and to furttier 
support thls contention the plaintlff Introduced part of a record in a 
chancery cause in the name of U. B. Busklrk y. John R, Browning et al., 
which was instltuted in the circuit court of Liogan county, W. Va., In 1S'J3. 
The défendants also Introduced certain portions of the record In sald. chan- 
cery cause in addition to those Introduced by the plaintlff. From an in- 
spection of those portions of the record in said chancery cause which were 
Introduced by both the plaintlff and défendants and made a part of the 
record in thls case it appears that it was a suit instltuted by U. B. Busklrk, 
a judgment créditer of the said John R. Browning, and was conducted )is a 
gênerai credltors' suit for the purpose of subjectlng ail the lands own<Kl by 
the said John R. Browning to the payment of varions liens thereon set iip 
lu sald suit. The record in thls case shows that tJie second aniended bill 
In the sald chancery cause, -was flled In 189ti, and in this second amended blll 
it vas alleged that John R. Browning was tlie owner of 2,240 acres of land 
and attempted to convey to John F. Keator the coal and minerais under a 
part of thls land by deed dated the 27th of October,- 1887, and that the said 
John F. Keator attempted to convey the same to Stuart Wood, and that the 
sald Browning and wlfe attempted t» convey it to Stuart Wood by deed 
dated July 7, 1888. To this second amended blll John F. Keator and Stuart 
Wood wçre made défendants, and It Is Inslsted by défendants that Keator 
and Wood were made défendants to this suit because of thelr claim to an 
Interest in the lands of the said John R, Browning, which were sought to be 
sold to satisfy the liens against the said John R. Browning. It appears tliat 
both John F. Keator and Stuart Wood were represented in said suit by eounsel 
who accepted service of process for them. 

It appearlng that the object and ocope of thls suit was to ascertaln the real 
eetate then or formerly belonging to the said John R. Browning upon which 
the judgments against hlm were liens, and to subject the same to the pay- 
ment of sald liens, and it appearlng from the pleadlngs that John R. Browning 
then pwned and had formerly owned a large amount of real estate, uiwii 
which the judgments set up in the pleadlngs were liens, to the payment of 
which the lien credltors were entltled to subject the sald lands, and it 
further appearlng that the défendant, Stuart Wood, and John F. Keator, as 
well as other défendants, mlght assert daims to part of sald lands or Inter- 
ests therein, in conflict with the contention of thé lien credltors, It was 
necessary to refer the cause to a commlssioner to enable the court to pass 
upon thèse varions questicma; and aceordingly by decree entered in sald cause 
on the 6th day of May, 19(Ï6, said cause was referred to J. M. Chafin. one of 
the commlssioners in chancery in sald court, and he was dlreeted to ascertaln 
and report: 

"First. The amount of real estate owned by the said John R. Browning, 
its location, and hls tlUe thereto, and also the amount of real estate formerly 
owned by hlm, subject to the lien in the blll set forth. 

"Second. Ail the liens on said real estate, or any part thereof, the holders 
of snch liens, the amount due each, and the prlorltles thereof. 

"Third. 8uch other matters and things as may be requlred by any party 
In interest and deemed pei-tinent by sald commlssioner." 

In accordance with the requirements of thls decree, the commlssioner re- 
ported as follows; "That, after a careful examinatlon of tbe papers in said 
cause, and other évidence before hlm, he flnds the following farts which he 
now represents to your houor. In the order required by said decree." 

The commlssioner then reported that John R. Browning "is the owner In 
fee simple of a tract of 251 acres, » » * and also a tract of 288 acn's." 
and that the sald J. R, Browning on the lOth day of December, 1890, conveyed 
the 335'^-aci-e tract to hls dàughter, Ellza Browning, and the 12~%-acre tract 
to his son, John Lee Browning, and that the commlssioner is uuadvised ma 
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to whetlier or not the last two mentioned tracts of laud are subject to the 
liens in the bill set forth." 

On this report is the following indorsemeut: "Retaiued in my office for 
ten days for exceptions and none taken. .1. JI. Chafln, Commlsslouer." 

Thèse are the four tracts in controversy in this action. 

ïhe commissioner's report was flled in the clerlc's office on July 21, 1896, 
and on May 3, 1897, the report was confirmed as to the first two mentioned 
tracts and the court held that the last two said mentioned tracts were also 
subject to said liens, and directed ail four of thèse tracts, together with cer- 
tain other lands, to be sold by a eommissioner of the court to be appointed 
for the purpose. ïhe report of J. Cary Alderson, the eommissioner wbo was 
appointed to malie such sale, shows that the said lands were sold In ac- 
cordance wlth the directions of said decree, and that B. P. Browning, being 
the highest bidder, became the purchaser of the 251 acres, 288 acres, and 335V2 
acres, and that John Lee Browning, being the highest bidder, became the 
purchaser of the 127% acres. B. P. Browning was not a party to said chan- 
cery suit. By a decree entered Oetober 29, 1897, the said report of sale was 
confirmed, and the said J. Cary Alderson, who was appointed eommissioner 
of the court for the purpose, Was directed to exécute and dellver proper deeds 
conveying the said lands to the said purclmsers ; and, in acoordance witli 
said decree, the 251 acres, the 288 acres, and the 335% acres were conveyed 
by said eommissioner to B. P. Browning by deed dated .Tuly 21, 1900, and 
the 127% acres to John Lee Browning by deed dated July 23, 1900. 

Malcolm Jackson and C. W. Campbell (Brown, Jackson & Knight 
and Campbell, Heffly & Davis, on the brief), for plaintiff in error. 

L. C. Andersen and Barnes Gillespie (W. W. Hughes, M. O. Litz, 
and Greever & Gillespie, on the brief), for défendants in error. 

Before GOFF and PRITCHARD, Circuit Judges, and BOYD, Dis- 
trict Judge. 

PRITCHARD, Circuit Judge (after stating the facts as above). 
The real controversy in this case centers around the action of the court 
below in instructing the jury as follows : 

"The court instructs the jury that as it appears from the évidence that 
Stuart Wood, the sole plaintiff herein, was made a party to the chancery suit 
of U. B. Buskirli v. John R. Browning et al., in the circuit court of Logan 
county, W. Va., and that service of process in said suit was duly accepted by 
bis attorney, the decree of sale made in said suit, the sales made thereunder, 
the decree of confirmation of such sales and the deeds made pursuant thereto 
eannot be attacljed collaterally in this proceeding, and as it further appears 
from the évidence introduced in the case that no exception or réservation as 
to title to any part of the lands decreed to be sold was made either in the de- 
cree of the court directing such sale or in the deeds made In pursuance of the 
gales made thereupon, you are instructed that said deeds. In so far as they 
purport to convey lands embraced in this suit, présent a légal défense to the 
same, and the plaintiff is not entltled In this action to recover the possession 
of the minerais thereupon from any défendant claiming tltle to any portion of 
the lands in suit under the deeds so made in said chancery suit." 

The submission of this issue sharply defines the question involved 
herein. That the plaintiff may hâve a remedy in another forum, or in 
another proceeding is not for this court to détermine at this time, and 
the only question which we can consider is as to whether the court be- 
low, under the -pleadings in this case, and in view of the évidence pre- 
sented, was justifîed in submitting the instruction in question. 

It is sought by the plaintiff in error to attack collaterally the pro- 
ceedings of a court of gênerai jurisdiction, to which cause plaintiff 
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in erroT was a party. That the circuit coyrt of Logan county, W. Va., 
had jurisdiction of the parties and subject-matter in controversy in 
the case of U. B. Buskirk v. John R. Browning et al., does not seem 
to be seriously controverted. An inspection of the record shows that 
plaintiff in error was made a party to the suit instituted in the state 
court, and was represented by counsel. 

In the case of Lee v. Smith, 54 W. Va. 98* 46 S. E. 353, the court 
quoted with approval Black on Judgments, § 245, which reads as fol- 
lows: 

"Where the court has Jurisdiction of tlie parties and tlie subject-matter 4u 
the particular case, its judgment, unless rèversed or annuUed in some proper 
proceeding, is not open to attack or impeacliment by parties or privies in any 
collatéral action or proceeding' whatever. 'The doctrine of this court, and of 
ail the courts of this country, Is firmly establlshed that, if the court in which 
the proceedings took place had jurisdiction to render the judgment which it 
did, no error in its proceedings which dld not affect the jurisdiction will ren- 
der tbe proceedings void, nor can such errors be considered, when the judg- 
ment is brought collaterally into question.' This principle is not merely an 
arbitrary rule of law establlshed by the courts, but it is a doctrine which is 
founded upon reàsbn and the soundest principles of public pollcy." 

Also in the case of Lemmon v. Herbert, 93 Va. 653, 24 S. E. 249, 
the court said : 

"The court hère had the power to décide whether the case made by the 
bill was within the jurisdiction of a court of equity ; and, having proeeeded in 
the case to a final decree, must necessârily bave determined that question In 
favor of its jurisdiction. It may hâve erred in its décision, but such error 
would not avoid Its decree. The decree woiild merely be erroneous, but con- 
clusive until rèversed or vacated. This court could not détermine whether the. 
case was one of équitable jurisdiction or not without an inquiry into the facts, 
and, wliere Inquiry Is necessary, the decree, however erroneous, is not void. 
Fisher v. Bassett, 9 Leigh (Va.) 119, 131, 33 Am. Dec. 227; Cox v. Thomas, 9 
Grat. (Va.) 323, 328; Gibson v. Beckham, 10 Grat. (Va.) 321, 326; and Cordoza, 
SherifC, v. Eï)ps, Sergeant, etc. (decided at last terni) 23 S. É. 296." 

In the case of Quesenberry v. Barbour, 31 Grat. (Va.) 499, 500, the 
court said : 

. "The subject was undoubtedly within the jurisdiction of the court which ren- 
dered the decree. It was the sale of a trust estate, and one, too. In which in- 
fants were Interested, in each of vyhich cases the statute law exlsting at the 
time of the rendltion of the decree authorized the court to make the same. 
The judginent or decree of a court of compétent jurisdïetion over the subject- 
matter therebf ' Is conclùsive against the parties thereto until it is set aside or 
rèversed by some, proceeding in the case in the same or an appellate court. It 
cahnot be set àslde or annulled in any collatéral proceedings." 

The case oî Zollman v. Moore et al., 21 Grat. (Va.) 313, is very 
much in point. There Mrs. Moore and her adult children filed a bill 
in chancery against her infant children, in which it is stated that the 
father of Mrs. Moore conveyed to her and herdiusband, the father of 
her children, jointly a tract of land; that thèy were désirons of parti- 
tioning the land, but that the same was not susceptible to partition in 
kind, and asked that the land be sold for the purpose of partition. 
Pursuant to the decree obtained in the case, the land was sold and 
conveyed to Zollman (who paid the purchase money), and the proceeds 
from the sale divided among the parties to the suit. Mrs. Moore, how- 
ever, took only a dower interest of the proceeds, and the children the 
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balance. Afterward it was discovered that Mrs. Moore was the sole 
■owner of the tract of land at the time the sale was made, and there- 
upon she filed a bill in equity, setting up the facts, claiming that a mis- 
take was made, and asked that the sale be set aside. The court said : 

"It is true that In Virginia the maxlm caveat emptor strongly applies In 
judicial sales ; but It only applies as between the purchaser and thlrd persons 
who are not parties to the suit. Their Interests are not affected by any pro- 
ceedlngs that may be had, and the purchaser must always Incur the risk of 
losing the estate by some superlor title. But the court does undertake to 
sell the title of the parties to the suit. Whatever that may be, the purchaser 
acquires It. • * * It was argued, however, that, as the suit proceeded on 
the assumption of a rlght of property In the children, the effect of the decree 
and sale Is simply to vest in the purchaser such title as they had, leavlng the 
rights of Mrs. Moore unaffected. This view is based on an entlre misconcep- 
tion of the efCeet of the sale, Its confirmation, and the opération of the deed 
made under the order of the court. The prayer of the bill was for the sale of 
the tract of land. The decree dlrected a sale accordingly. The commissioner 
reported that he had sold the tract ; and thls sale was conflrmed, and the com- 
missioner dlrected to convey the tract to the purchaser, and this was done by 
the deed executed January 4, 1864. It Is therefore too clear for argument that 
the effect of thèse proceedings was to convey the land to the purchaser, and to 
clothe him with the title of ail the parties to the suit. If this were not so, It 
Is obvions that Mrs. Moore would not encounter the slightest dlfflculty in maln- 
talning her action of ejectment agalnst the purchaser, and consequently she 
could bave no claim to relief in equity." 

In Van Fleet's Collatéral Attack, § 749, it is said : 

"A bill in equity for partition against husband and wife alleged that the 
wife owned the undivlded one-thlrd. On thèse allégations, wlthout any cross- 
bill between the défendants, a decree was entered that the husband and wife 
owned the undivlded one-third, and It was set off to them. Afterwards the 
wife alone brought an action to recover the lands so set off, on the theory that 
the decree, so far as the husband was concerned, was outside of the issues and 
void, but the court held that it was not voîd and was bindlng on her collat- 
erally ; clting Allie v. Schmltz, 17 Wls. 169, 173." 

This proposition does not seem to be controverted by the plaintiff 
in error, but it insists that : 

"It is not enough for a court to hâve Jurisdiction of the parties and gênerai 
subjeet-matter of the suit. Its Jurisdiction must also rest upon the pleadings 
and the issues." 

Unfortunately the entire record in the suit of Buskirk v. Browning, 
supra, is not before us ; but on inspection of the portion of the record 
of that suit, which is made a part of the record in this case, it is ap- 
parent that the title of Browning to the lands sought to be subjected 
to the liens in that proceeding was put in issue, inasmuch as it was 
necessary for the court to ascertain and détermine what real estate or 
interests in real estate» then owned or formerîy owned by Browning, 
could be subjected to the liens of the judgments upon which the suit 
in that instance was instituted. The fact that plaintiff in error (Wood) 
was made a party to that proceeding can only be accounted for upon 
the theory that the plaintiff in that proceeding was of opinion that the 
said Wood was asserting, or might assert, an interest in à part of the 
real estate which was sought to be subjected to the liens of said judg- 
ments. 
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In the second amended bill filed in the cause of Bnskirk v. Browning- 
et al., among other things, it is alleged: 

"That on the 27th day of October, 1887, by deed of that date, and recorded 
in Logan county court clerk's office. In Deed Book J', p. 302, the sald John 
R. Browning and wlfe attempted to convey to the défendant John F. Keator 
the minerais, etc., In, upon, and under 470% acres of land, part of the atx)ve 
tracts of land, as well as the minerais, etc., In, upon and under certain other 
tracts of land, and other lands in fee, and that on the 7th day of July, 1888, 
by a supplemental deed of that date, and recorded in sald clerk's office in 
Deed Book K, p. 175, the said John R. Browning and wlfe llkewise attempt- 
ed to convey the minerais, etc., In, upon, and under said 470% acres of 
land, as well as certain other minerais, to the défendant, Stuart Wood, trans- 
férée of the said Keator. 

"PlalntlfE charges that at sald times the said John R. Browning had only 
an équitable interest, and that a small one, in the said 470y2 acres of land 
and in 300 acres attempted to be conveyed in fee, that the payments made 
by said Browning to Nighbert and Lawson on thelr sald judgment were ail 
ai'ter the date of said deed to Keator, that sald pretended deeds to Keator 
and Wood passed no légal title as to the 7701/2 acres of land above mentloned, 
and that the sald Wood is only entitled to a conveyance of the légal tltle there- 
to subject to the liens, stlU unpaid, which hâve In the meanwhile attached 
to the real estate of the sald John R. Browning. 

"PlaintifC, further complalning, says that on the Ist day of December, 1890. 
the said défendant John R. Browning, In addition to the équitable interest 
in the lands above mentioned, was tlie owner in fee simple of the surface 
of ,50 acres of land surveyed for him June 17, 1875, part of a 600-acre tract 
surveyed October 28; 1875, part of a 50Ô-acre tract surveyed September 3, 
1874, 418 acres and 165 acres conveyed to him from Hugh Toney by deed 
dated October 29, 1887, and recorded in Logan county court clerk's office in 
Deed Book J, p. 300, and part of a 489-acre tract conveyed to him from L. 
D. Chambers, commissioner of school lands, by deed dated October 2, 1887, 
and recorded in sald clerk's office in Deed Book J, p. 312, ail on Islaud creek, 
in Logan county, whlch sald tracts and parcels of land, together with the 
470% acres of land above mentioned, aggregated by survey 2,240 acres of land. 
A copy of the attempted deed from John R. Browning and wife to Stuart 
Wood, eontaining the ealls of said survey, Is filed herewith as part of this 
bill, marked 'Exhiblt No. 39.' " 

While the bill in this respect is somewhat indefinite, yet it contains 
an allégation to the eflfect that the pretended deeds from Browning 
and wife to Keator and Wood passed no légal title to the 7701/2 acres 
of land mentioned. It is also stated that the said Browning and wife 
attempted to convey to the défendant; John F. Keator, the minerais in. 
upon, and under the said 4701/3 acres of land, etc., and we think thèse 
allégations sufficiently explicit to put défendant (Wood) on notice that 
any title he might hâve had to said lands was being then and there 
assailed ; and this, taken in connection with the référence to the com- 
missioner, which will be referred to later, unquestionably was suf- 
ficient to require Wood, if he desired so to do, to assert in that suit 
any right or title that he might hâve had to the premises in question. 
The court in that proceeding was evidently unable to détermine, upon 
the reading of the bill and amended bill, as to what particular reai 
estate was subject to said liens; hence it was that the court referred 
the case to the commissioner for the purpose of obtaining information 
on that subject. The decree of référence clearly and distinctly put in 
issue the title of Browning to ail the tracts involved in this contro- 
versy. At that time Stuart Wood was a party to the proceeding, and 



WOOD V. BROWNING. 279 

could (if lie had so desired) by proper pleading and offer of proof, haye 
informed the commissioner as to any claim he may hâve had in the 
minerai interests in any of the tracts in question. That the court had 
jurisdiction to make this order of référence cannot be seriously con- 
troverted ; and, it appearing as it does that Wood was a party to the 
suit at the time the référence was made, it necessarily follows that 
he was bound by any findings that may hâve been made by the com- 
missioner with respect to any interest which it was alleged that Brown- 
ing had in the lands that were sought to be subjected to the liens as 
hereinbefore stated. Therefore, when the report of the commissioner 
(in which it was found that Browning was the owner of the lands 
therein described, and specifying the lands which were subject to the 
liens) was confirmed by the court, the decree of confirmation thus ob- 
tained was undoubtedly binding upon ail the parties to the suit until 
modified or set aside by a proper proceeding in that case and in that 
court, or in an appellate court having jurisdiction to hear and déter- 
mine on appeal the questions involved therein. 

In the case of Kirk v. Hamilton, 102 U. S. 79, 2G L. Ed. 79, in 
referring to the conduct of Kirk, who sought to avoid the proceedings 
in the case of Moore & Co. v. Kirk & Co., by which the property in 
controversy was conveyed to the défendant, the court said : 

"* * * He knew, as we hâve seen, that the defeucliiiits claimed the 
liroperty under a sale luade in an eqult,v suit to vvhicli he was an original party. 
l'iie sale may bave been a imllity, and it may be that he could hâve repudlated 
it iis a valid trausfer of his right of property. Instead of pursuing that 
course, he, with a knowledge of ail the faets, appeared before the auditor 
iuid disputed the right of certain creditors to be paid out of the fund which 
liad been raised by the sale of his property. He forebore to raise any ques- 
tion whatever as to the validity of the sale, and by his conduct indicated 
his purpose not to make any issue in référence to the proceedings in the 
equity suit. Knowing that tlie défendants' daim to the premises rested upon 
tlmt sale, he reniained silent vvhile the latter expended large sums in their 
imiirovement, and, in effect, disclaimed title in himself. He was silent when 
good faith required hini to put the purchaser on guard. He should not now 
be lieard to say that that is not true which his conduct unmistakably de- 
clared was true and uiwn the faith of which others aeted." 

While this suit was instituted in the first instance by a single créd- 
iter, it appears from an inspection of the record that other creditors 
came into the suit at a later date, and it thereby became a gênerai 
creditors' suit, upon the same being referred to a commissioner with 
instructions to report liens, etc. There was not only a proper référ- 
ence to ascertain what real estate at that time belonging to Browning 
was subject to the liens of the judgments, upon which the suit was 
based, but it appears that a pétition was filed by R. W. Peck, a crcd- 
itor, who adopted the allégations of the bill ; that John R. Browning 
was the owner of 3,000 acres of land on Island creek, which, it a])- 
pears, included the 2,240 acres of minerais which are claimed to br' 
owned by Wood. There is notliing in the record to show that plain- 
tiff in error (Wood) was denied an oiJportunity of appearing before 
the commissioner and offering in évidence any papers or documents 
^\■l^ich he may bave had and upon which he relied to establish his 
claim ; nor is it contended that he did not bave the right to object and 
cxccpt to the commissionei's report. Suppose Wood had appeared bc- 
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fore the commissioner and offered évidence as to liis title, and the 
commissioner had made the report that he did, could it be reasonably 
contended that such report, when confirmed by the court, would not be 
res adjudicata in so far as Wood's title might be affected thereby? 
He certainly had the opportunity, as well as the ri'ght, to make any 
exception to such report; but, having failed to do so, he cannot now 
come into this court and by collatéral attack accomplish that which 
he might hâve accomplished had he availed himself of the rights to 
which he was entitled by virtue of being a party to that proceeding. 

We do not think that the facts and circumstances under which the 
sale of the property was made in pursuance of the decree of the 
chancery court in the suit of Buskirk v. Browning are such as to 
render said sale void. 

_ In the case of Jones v. Cofïey, 97 N. C. 347, 2 S. E. 1G5, Judge Mer- 
rimon, in speaking for the court, said: 

"ïhe plaiutiffs are the heirs at law of John T. Jones and Walter L. Joues, 
whû (lied intestate long before this action began, and, as the plaintiffs allège, 
seised of the land described in the complaint, which in that case deseended 
to them as such heirs. Tlie défendants allège in their answer that the land 
in question belonged to Edmund P. Jones, who was the ancestor of the plain- 
tiffs, and who died in 1878, leaving a will, which was duly proven ; that 
afterwards the First National Bank of Charlotte and others brought action 
to the fall term 1897 of tlie superior court of Caldwell county against the 
exécuter of the will mentioned and the présent défendants; that in the 
course of that action a receiver was appointed, and the land in question was 
sold under a proper decree made therein ; that at that sale the défendants 
became the purchasers of the land, paid the purcliase mouey therefor, the 
sale was duly confirmed, and the receiver, under the direction of the court, 
made a proper deed to them, under which they claim title to the land. On 
the trial In this action, a question arose as to whether the land in contre versy 
was a part of the land sold as above stated and embraced by the decree and 
deed under which the défendants claim. It was identifled as a part of the 
land so sold; but the plaintiffs contended that, if it was, it was so em- 
braced by inadvertenee, mistake, and misapprehension ; that, in fact, it be- 
longed to them as heirs at law of thelr brothers as first above stated, who 
died in 1863, the others in 1864. 

"The défendants contended that the plaintiffs are estopped by the record in 
the action mentioned, which was put in évidence on the trial ; but the court 
gave judgment for the plaintiffs. Whereupon the défendants, having excepted 
and assigned errors, appealed to this court. It appears that in the case 
of the First National Bank of Charlotte and others against the exécuter 
of the will of Edmund P. Jones, deceased, and the présent plaintiffs, mentioned 
in the pleadings, the court had complète jurisdictlon of the parties tliereto. 
including the présent plaintiffs, and as well of the subject-matter, the land 
embraced by it. The land now In controversy was embraced by it, al- 
thongh this was controvertçd, and sold under a valid decree so far as ap- 
pears ; the défendants being the purchasers. They paid the purchase money, 
the sale was confirmed by the court, and, under its direction, the receiver 
executed a proper deed of conveyance to the défendants. In that action 
the rights of the plaintiffs hère contended for canu directly in question, and 
they ought then to hâve set up their title to the land they now seek to 
recover. As they dld not, they are concluded by the record made against them. 
They are bound by it so long as the judgments therein remain unreversed, 
and they cannot attack it collaterally in the présent action. Burke v. Elliott, 
26 N. C. 335, 42 Am. Dec. 142; Armfleld v. Moore, 44 N. C. 157; Gay v. 
Stancell, 76 N. O. 369 ; Morris v. Gentry, 89 N. C. 248. 

"The plaintiffs contend that, if the land they seek to recover by this action 
was embraced by and sold under the decree in the action mentioned, it was 
sold by mistake and misapprehension. It appears that that action Is not 
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yet determined. If so, the plaIntiEfs ought to seek their remedy, if they 
liave any, In it. If it is determined, tlien by an independent action. Long v. 
Jarrett, 94 N. C. 443, and tlie cases there cited. 

"ïhere is error. The judgment must be reversed, and judgment entered 
below for the défendants. ïo that end, let this opinion be certified to the 
superior court according to law. It is so ordered." 

It is a fundamental principle of the law that one shall hâve his day 
in court, and it cannot be denied that the plaintiff in error in this case 
had his day in court, inasmuch as he was a party to the suit of Bus- 
kirk V. Browning. Once he became a party to that suit, it was incum- 
bent upon him to examine every paper filed in the case and keep him- 
self f ully advised as to the procédure therein ; and this he f ailed to do, 
it appearing from the record that no answer was filed by his counsel, 
nor was anything donc in his behalf which indicated a purpose on his 
part to assert title to any interest in the lands that were sought to be 
sold in that proceeding. 

It is insisted by counsel for plaintiff in error that this court should 
find from the record that the proceedings in the state court were void. 
As we hâve said, only a portion of the record in that cause is before 
us. There is nothing contained therein to show that ail the pleadings 
ôr only a part of the pleadings, or ail the évidence or only a part of 
the évidence, is included in the transcript ; but it does affirmatively 
appear in that part of the record which we hâve that the land in con- 
troversy in this action was sold pursuant to the decree of a court of 
gênerai jurisdiction ; and, as such, having jurisdiction of the gênerai 
subject-matter, in a suit wherein plaintiff in error was a party. In an 
action like the one at bar, the burden is on the plaintiff to show, by 
the whole record, that the proceedings sought to be attacked are void, 
and this cannot be accomplished by only offering a portion of the 
record. 

In the second amended bill it is alleged that John R. Browning con- 
veyed certain tracts of land to his daughter, without any réservation 
whatsoever contained in the deed, and this must be construed to mean 
that he conveyed to his children a fee-simple title, and cannot, by any 
rule of construction, be construed to mean that he only conveyed the 
surface. 

The commissioner's report shows that John R. Browning was the 
owner of thèse tracts of land, and the decree entered in pursuance 
thereof provided that thèse tracts should be sold as the property of 
John R. Browning. The purchaser at the sale thereof had every 
reason to believe that the decree contemplated the sale of the whole 
tract, and that a fee-simple title for the same was to be made in pur- 
suance thereof, 

The commissioner's report, among other things, says : 

".T. R. Browning Is the owner in fee simple of a tract of 251 acres of land 
on Island creek, * * * also a tract of 288 acres of land on Island Creek." 

In the report of sale the spécial commissioner says : 

"ïhe undersigned spécial commissioner would report that * * • he sold 
at public auction the foUowlng real estate in the bill and proceedings in 
said cause mentioned, to wit: 251 and 288 acres of land on Island creek, 
* * * and 335% and 12714 acres on Island creek. That B. P. Browning, 
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belng the hlghest blSder therefor, became the purchaser of th« 251, 288, and 
835% acre tracts of land for the sum of $955.00. * • * That John Lee 
Browning, belng the highest bldder therefor; became the purchaser of the 
•aW 127% acres of land for the sum of $75.00." 

The decree confirming said sales says : 

"This day, Spécial Commlssloner J. Cary Alderson rendered and flled his 
rept»^ of sale hereln, and It appearlng • • * that sald commlssloner 
• * * sold the following real estate In the blll and proceedings hereln men- 
tloned, to wlt: 251 and 280 acres of land on Island creek * * • and 
335% and 127% acres of land on Island creek, • * * that B. P. Browning, 
belng the highest bidder therefor, became the purchase- of the sald 251, 288 
and 335% acre tracts of land for the sum of $955.00 * * * and that John 
Lee Browning, belng the highest bldder therefor, became the purchaser 
of the sald 127% acre tract of land for the sum of $75.00. • * • And, 
there belng no exceptions or objections to the sald report, the same, together 
wlth sald sales, Is In ail thlngs approved and conflrmed." 

By the last-mentioned decree J. Cary Alderson was appointed a spé- 
cial commissioner to convey said lands to the purchasers, and in his 
deed to B. P. Browning he conveys: 

"First. 251 acres of land on Island creek (description by courses and dis- 
tances foUowlng). 

"Second. 288 acres of land on Island Creek (description by courses and 
distances followlng). 

"Third. 335% acres of land on Island Creek (description by courses and 
distances foUowlng). 

"To hâve and to hold sald real estate and premlses wlth ail the rights, tltle, 
and interest of the sald J. R; Browning and the other parties to said suit, unto 
the said B. P. Browning, his heirs and assigns forever." 

In his deed to John Lee Browning, Spécial Commissioner Alderson 
conveys: 

"The followlng real estate, sltuated In the county of Logan, state of West 
Virginia, on Island creek (description by courses and distances foUowing), 
contalnlhg 127% . acres • • ' * to hâve and to hold said real estate and 
premlses, wlth ail the rlght, tltle, and Interest of the said John R. Browning 
and the other parties to sald suit, unto the sald John Lee Browning, his heirs 
and assigns forever." 

In the considération of this case it is important that we should bear 
in mind the distinction between an erroneous judgment and one that 
is void. In the first ' instance a judgment is held to be valid until it 
is set aside or reversed, if it appeàrs that it is a judgment rendered by 
a court of compétent jurîsdiction, while, on the other hand, a void 
judgment is a nuUity and may be assailed in any court whenever it is 
sought to assert a right or make a claim under it. Where one is 
aparty to a suit and feels that his fjghts are prejudiced by any judg-^ 
ment or decree thereof, he may move in the court wherein such judg- 
ment or decree is obtained to vacate or set aside such decree or judg- 
ment, and has the right to file exceptions to any ruling that may be 
made by such court, and hâve the same considered on.appeal and de- 
termined in the controversy then pending; and, under such circum- 
stances, where cme fails tô avail himself of the opportunity thus af- 
forded him to assert his rights, such failure on his part (unless it be an 
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exceptJonal case) must necessarily be attributed to a failure on his part 
to exercise that diligence which is required of a litigant. This is a 
vvise rule, and without the enforcement of it there would be no end to 
litigation. It is the policy of the law to avoid multiplicity of suits and 
to secure a speedy and final détermination of controversies, and this 
can on!y be acconiplished by a strict observance of the well settled rulc 
in this respect. Of course, wher.e a judgment is rendered by a court 
without jurisdiction of the subject-matter, the parties affected there- 
by are, as we bave said, permitted to attack such proceedings at any 
time upon the theory that such judgments are not binding in their 
character and may be disregarded. 

In the case of Lancaster v. Wilson, 27 Grat. (Va.) 624, the court 
clearly defines the rule to be as follows : 

"This is the settled doctrine of the courts. It Is not merely an arbitrary 
rule of law, established by the courts, but it is a doctrine founded uiKin reason 
and the soundest principles of publie policy. It is one which bas been adopted 
in the interest of the peaee of society, and the permanent security of titles. 
If iifter the rendition of a judgment by a court of compétent jurisdiction, and 
after the pcriod bas elapsed when it becomes irréversible for error, another 
court may in another suit inquire into the irregularities or errors in such 
judfrments, there would be no end to litigation and no fixed established rights. 
A judgment, though unreversed and irréversible, would no longer be a final 
adjudication of the rights of litlgants, but the starting point from which 
a new litigation M-ould sprlng up, acts of limitation would become useless and 
nugatory, pnrchaf-ers upon the faith of judicial process would find no pro- 
tection, every right established by a judgment would be insecure and uncertain, 
and a eloud would rest upon every title." 

The foregoing is a clear and concise statement of the rule, as well 
as the reasons therefor. The plaintiff in error cannot be heard to say 
that he was not atïorded an opportunity to assert his claim in the pro- 
ceeding which he now seeks to avoid by a collatéral attack. When he 
should bave spoken, he remained silent, and thus, by his conduct, ac- 
quiesced in the sale of the property, which sale, in pursuance of légal 
proceedings, was unconditional, and the deeds made in pursuance 
thereof had the efïect of vesting the purchaser with a fee-simple title 
to the premises in question. 

In addition to the instructions given by the court, which we bave 
quoted, the court refused to give certain instructions tendered by the 
plaintifï. We hâve carefully considered the various cases relied upon 
by the plaintiff in error, and are of opinion that they do not apply to 
the case at bar ; and, in view of the facts, as well as the law pertaining 
to this controversy, we feel that the court committed no error in refus- 
ing to give the instructions asked for by the plaintifï below and that 
the instructions submitted by the court to the jury were eminently 
proper. 

For the reasons herein stated, the judgment of the lower court is 
affirmed. 

Affirmed. 
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WEST VIRGINIA PULP & PAPEK CO. et al. r MILLER, 

(Circuit Court of Appeals, Fourth Circuit. November 5, 1909.) 

No. 894. 

1. Conversion (§ 15») — Reliqiotjs gooiETiEa (§ 16*) — Dieections in Wili>- 
Devise in Trust fob Sale and Disposition of Proceeds. 

A testator devised certain lands in West Virginia to a trustée "to hâve 
and to hold * * * in fee simple, upon trust nevertheless to sell and 
dispose of said lands at public or prlvate sale * * * and pay over the 
proeeeds of such sale * • * to the First Spirltuallst Ohurch of Balti- 
more City, a corporation created under the laws of Maryland." Held, 
that the will worked an équitable conversion of the land Into money, and 
that the constltutlonal and statutory provisions of West Virginia, limit- 
Ing the amount of land whlch a religlous dénomination could own or hold, 
did not affect Its yalidity. 

[Ed. Note. — For other cases, see Conversion, Cent. Dig. § 30 ; Dec. Dlg. 
t 15 ;* Eeligious Societles, Cent Dig. § 104 ; Dec. Dig. § 16.*] 

2- Religious Societies (§ 16*) — ^Tbust fob Benefit op Religiotjs Corpora- 
tion— Scope OF State Laws. 

The constitutional and statutory provisions of West Virginia prohiblt- 
Ing the holding of land by any chureh or religious dénomination were 
not intended to, and could not if they were so Intended, affect the right 
of an owner of land in that state to convey or devise it in trust for sale 
for the benefit of a foreign religious corporation. 

[Ed. Note. — For other cases, see Eeligious Societles, Cent Dig. § 104; 
Dec. Dlg. i 16.*] 

8. WiLLS (§ 70*) — Validitt of Bequests— What Law Governs. 

The validity of a bequest of money or personal property, where the tes- 
tator and the legatee are both citlzens of the same state, Is to be deter- 
mined entirely by the laws of such state. 

[Ed. Note.— For other cases, see Wills, Cent Dig. §§ 184, 185 ; Dec. Dig. 
S 70.*] 
4. Conversion (§ 21*) — ^Estâtes in Trust with Power of Sale— Effect of 
Execution of Power. 

Where a testator devised lands to a trustée with directions to sell the 
same, af ter the trustée has exercised such power in good f aith, a sub- 
séquent contestant of such devise cannot attack the validity of the sale, 
but can only pursue the proceeds. 

[Ed. Note. — For other cases, see Conversion, Cent Dig. § 56; Dec. Dig. 
{ 21.*] 

Appeal from the Circuit Court of the United States for the North- 
ern I)istrict of West Virginia, at Parkersburg. 

Suit in equity by Mary Virginia Miller against the West Virginia 
Pulp & Paper Company and the West Virginia Spruce I<umber Com- 
pany. Decree for complainant, and défendants appeal. Reversed. 

Thls is an appeal from a decree of the Circuit Court of the United States 
for the Northern District of West Virginia. The subject-matter of thls suit 
Is an undivided '/n interest In 8,405 acres of timber land in Randolph coun- 
ty, W. Va. The appellants hold with ont dispute an undivided '/n Interest 
thereln or in the timber thereon and claim the fee-simplé title to the undi- 
vided «/i7 hère In controversy. The appellee flled her blU to cancel and an- 
nul the title of the appellants, to enjoin them from cutting timber upon any 
portion of the premlses, and to compel an accounting for the timber already 
eut. 

*For other case» «es lame toplc t i humbxb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe* 
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The court entered a decree granting the relief prayed for in the blU. 

The material facts are as follows: 

On the 21st day of February, 1899, Frederick Fickey, Jr., died In Baltimore 
City, the place of his résidence, seised and possessed of the property In suit 
His will was probated on the slxth day after hls death, and clauses 4 and 6, 
which are material to the présent controversy, are as follows: 

"(4) I bequeath and will to my frlend, Frank Woods of Baltimore City, 
trustée, upon the trust hereinafter set forth, the following three parcels of 
real esta te, sltuate in the state of West Virginia, viz.: (a) A tract of 130 
acres on Elm Run in Ritehie county, being part of a larger tract conveyed to 
me by Cyrus Hall and wife, by deed dated the 4th day of March, 1872, and 
duly recorded In the office of the clerk of the county court of Ritehie county, 
on 12 April, 1872, in Deed Book No. 15, pages 429 and 430, the residue of said 
larger tract having been conveyed by me to John R. Kelly, by deed dated 19th 
April, 1872, which was duly recorded in said office on the day of its date, in 
Deed Book No. 15, pages 502 and 503. 

"(b) Also my one undivided half of a tract of 2,000 acres on Red ereek. In 
Randolph county, the whole of which was granted to me and Edward L. 
Thomas, by patent bearing date 31st October, 1883. 

"(c) Also my undivided eight-seventeenths Interest (s/it) in a tract of 8,405 
acres of land on Shafer's fork of Cheat river, In Randolph county, which was 
granted to me and the said Thomas as a tract of 8,000 acres by the state of 
West Virginia, by patent dated 22nd April, 1872, both of which patents are 
duly recorded in the said office, one undivided seventeenth of said land having 
been sold and conveyed to the said Walcott by me and said Thomas by deed 
dated 20 October, 1893. 

"To bave and to hold said three tracts of land situate in West Virginia un- 
to Frank Woods, trustée, in fee simple, upon trust nevertheless to sell and 
dispose of said lands at public or private sale, upon the best possible terms, 
and for the best possible priées and pay over the proceeds of such sale, less 
taxes paîd by him, and the expenses incident to such sale including a reason- 
able commission thereon to himself, to th« First Spirituallst Church of Balti- 
more City, a corporation created under the laws of Maryland, and existlng In 
Baltimore City, and I hereby authorize and empower my said trustée to eon- 
vey said lands to the purchasers thereof by good and sufficient deeds by him 
duly acknowledged for record, such conveyances to hâve the same effect In ail 
respects as if executed by me In person. 

"(6) I glve, devise and bequeath ail the rest, residue and remalnder of my 
estate, real and personal and wherever sltuate to my slster, Mrs. Anna R, Mil- 
ler." 

Woods, as trustée named In the fourth clause of the will, proceeded to sell 
the realty therein mentloned, and on the 26th day of September, 1899, nego- 
tlated a sale to John G. Luke of the undivided s/,^ of the tract of 8,405 acres 
of land on Shafer's fork of Cheat river, in Randolph county, at the price, of 
$9 per acre. He filed hls report of sale in the circuit court of Baltimore City, 
which had taken jurisdiction of the administration of hls trust. The sale was 
confirmed and on the lOth day of November, 1899, by formai deed he conveyed 
this undivided «/it to John G. Luke, who was actlng as trustée for the West 
Virginia Pulp & Paper Company, and who conveyed to It the tltle so acqulred 
and held In trust, by deed bearing date the Ist day of April, 1904. The ag- 
gregate purchase money was $35,597.52 ; $10,000 being pald to Woods, trustée, 
on the lOth day of November, 1899, and the residue evidenced by a note for 
$25,597.52, due and payable one year from date, with interest, which note 
was promptly paid at maturity. Ail of this purchase money was pald by the 
West Virginia Pulp & Paper Company, passed Into the hands of the trustée 
for the uses and purposes set ont In the will, and was administered by the 
trustée under the direction of the circuit court of Balthnore City, Md. 

It also appears that, prlor to the above-mentioned sale, Woods had sold and 
disposed of the land in Rltchle county for the sum of $7,000. The Ritehie 
county land was the property Involved in the suit of Mary Virginia Miller v- 
George H. Ahrens (O. C.) 150 Fed. 644, and Id. (C. C.) 163 Fed. 870, référence 
to which Is made in the decree notr appealed f rora. 
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Frederick Flekey, Jr., Igft surviving hlm, as his next of kin and heirs at 
law, his sister, Arm Reberca Miller, the niothér of the présent plalntlff, and 
appellee, and another sister, Sarali Elizabeth Hopklns, the former of whoin 
was made residuary legatee under the sixth clause of the will, the latter of 
whom was entlrely ignored. 

On or about the 27th day of December, 1899, after the sales above mentloned 
had been made, Sarah Elizabeth Hopklnls filed her caveat and pétition in the 
orphan's court of Baltimore City, praylng for the annulment of the probate of 
the will of the said Flekey upou the grounds of testamentary Incapacity, 
fraud, undue infltfence, and iniproper exécution. Frank Woods, the executor, 
answered this pétition and caveat, and Issues were framed thereon and sent 
for trial to the superior court of Baltimore City to be tried by a jury. 

Pending a trial of thèse issuec, Frank Woods, the executor, dled, and Ann 
Rebecea Miller, the residuary legatee, Amos Musselman, her confideutial friend 
aud adviser, and Charles B. Schlrm, then président of the First Spiritual ist 
Church of Baltimore City, were, on the 13th day of March, 1901, appoiuted 
administrators d. b. n., c. t. a. 

On the 20th day of May, 1901, the Issues on the caveat came on to be tried ; 
the case havlng been revived in the name of the administrators c. t. a. as 
défendants. While the trial was in progress a compromise was negotiated, 
and it was agreed that the trustée for the First Spiritualist Church should 
pay the caveator, Sarah Elizabeth Hopklns, $17,500 ont of the proceeds of the 
sale of the land in suit, and that thereupon the varions issues upon the caveat 
should be determined by a verdict In favor of the défendants. The proceeds 
arising from the sale of this real estate were on deposlt in the registry of the 
circuit court of Baltimore City, which had taken jurisdictlon of the administra- 
tion of the trust estate created by clause 4 of the will ; and, in order that the 
$17,500 might be wlthdrawn from thèse funds for the purpose of carrying ont 
the compromise agreement, a pétition was drawn and signed by the caveator, 
Sarah Elizabeth Hopklns, Louise Hopklns Hall, her daughter, Ànn R. Miller, 
the residuary legatee, and Mary Virginia Miller, her daughter, the présent ap- 
pellee, and Charles R. Schlrm, président of the First Spiritualist Church. 

In this pétition the devise to the First Spiritualist Church of Baltimore, a 
corporation, is recited, the fillng of the caveat and the Issues thereon, the 
relatlonshlp of Sarah IBlizabeth Hopklns and Ann Rebecea Miller to the tes- 
tator, and their désire that the will in its entlrety and the devise to this 
church should be sustalned, and the wllllngness of the church to pay to Sarah 
Elizabeth Hopkins the agreed sum of $17^500. The prayer of the pétition was 
that the clerk of the circuit court of Baltimore City might be directed to draw 
his check to Charles B. Schlrm, attorney for the First Spiritualist Church of 
Baltimore City, for the sum of $17,500. . 

Such an order was made, check was drawn, and the money dellvered to 
Sarah Elizabeth Hopkins, the caveator, and the suit in that case was dismissed- 

This attackupon the will involved the pay ment of counsel fées and other 
expenses in its défense, the efCect of whlch was to dimlnlsh the residuary estate 
to Ann Rebecea Miller. It appears that, more than a year after the compro- 
mise, counsel for Ann Rebecea Miller approached the counsel for the First 
Spiritualist Church, and suggested, in vlew of the extent to which the church 
had proflted under the wlU, It might see fit to reimburse Ann Rebecea Miller 
for the moneys paid out in its défense. This was agreed to, and on the Ist 
day of July, 1902, Charles R. Schlrm, counsel for the church, drew his check to 
the order of Ann R. Miller for $3,200, the same being part and parcel of the 
fund reallised by the church from the sale of the lands in controversy, which 
was accepted and receipted for by her attorney in the foUowing language: 

"Baltimore, July 1, 1902. 
"Received of Charles R. Schlrm the sum of $3,200.00, being the amount 
agreed to be paid to Mrs. Ann B. Miller on account of the expenses of defend- 
ing the will of Frederick Flekey, Jr., and being in f ull settlement of ail clalms 
of every nature, character or description growlng out of said estate." 

In January, 1903, Ann Rebecea Miller departed this life leaving to survive 
her as her sole helr at law and likewlse her sole legatee and devlsee under 
her will this présent plalntlff, her adult daughter, Jlary Virginia Miller. 
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In April and May of tbat year she writes to the président of the cliurch 
two letters, suggestlng tliat: 

"As the Spiritualist Churcli was so greatly beneflted by my uncle's vvill, 
w'ould it not be showing a higli appréciation of the gift for the Spiritualist 
Church to erect a suitable marie to designate the last resting place of its bene- 
factor?" 

"My mother and I understood that the bequest to the churcb was to be a 
mémorial." 

Ou the 23d day of August, 1907, she brings the présent suit, seekiiig, as 
above stated, to hâve the devise to the ehureh, and the conveyance uiade in 
pursuance of the same, declared null and void, and the title to the land in 
question to be vested in her as the sole devisee of Ann Rebecca Miller. This 
was eight years and six months after the probate of the ilcliey wlll; more 
than six years since the compi'omise agreemeut and tbe payment to Sarah 
Elizabeth Hopkins of $17,500; more than flve years since the payment to her 
mother by the church of the sum of $3,200, ail ont of the proceeds of the sale 
of this real estate. 

W. Calvin Chestnut, H. P. Camden, and John W. Davis (Gans & 
Haman, Davis & Davis, C. F. Moore, Talbott & Hoover, and George 
E. Nelson, on the brief), for appellants. 

Maynard F. Stiles and J. Kemp Bartlett, for appellee. 

Before PRITCHARD, Circuit Jiidge, and KELLER and McDOW- 
EEL, District Judges. 

PRITCHARD, Circuit Judge. In disposing of the questions in- 
volved in this suit, it becomes necessary to détermine as to whether the 
fourth clause of the will constitutes a devise of land. The court be- 
low held that it was a devise of land, that as such it was invalid, and, 
in passing upon the demurrer in the case of Miller v. Ahrens (C. C.) 
150 Fed. 644, which raised the identical questions involved in this con- 
troversy, clearly states the contention of the plaintifï below as follows : 

"On behalf of the plaintlff It is c-ontended tbat this devise is void: First, 
because the beneficiary cannot be recoguized as liaving a légal corporate exist- 
ence by the laws of this state ; second, because, aside from its corporate exist- 
ence, the beneficiary Is uncertain ; third, because the tract of land sougbt 
to be devised exceeds the quantity that may be acquired for a church or 
rellglous dénomination or body; fourth, because land cannot be taken for 
a church by trustées by devise; fifth, because the devise is contrary to the 
public pollcy of tiie state." 

Notwithstanding the court belovv held that this was a devise of 
land to the church, and therefore invalid under the laws of West 
Virginia, as being against the public policy of that state, it is con- 
tended by counsel for appellants that, under the law, ail that passed 
to the First Spiritualist Church by the will was personal property and 
not real estate; it being in sisted that by the tertns of the will there 
was an équitable conversion of the real estate whereby the original 
form of the property was changed from realty into personalty. 

The fourth clause of the will is in the following language : 

"I bequeath and devise to my frieud Fraulc Woods, of Baltimore City, trus- 
tée, upon the trusts herein set forth, tUe following three parcels of real es- 
tate: * * *^ To hâve and to hold said three, tracts of land, situate in West 
Virginia, unto Frank Woods, trustée, in fee simple ; upon trust nevertheless 
to sell and dispose of said lands. at public or private sale, upon the best pos- 
sible terms and for the best possible priées, and pay over the proceeds of sale, 
less taxes paid by hlm and expenses incident to such sale, Includlng a reasou- 
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able commission tliereou to liimself, to the First Spiritualist Church of Balti- 
more City, a corporation created under ttie laws of Maryland." 

The ruie invoked by the appellants is thus clearly stated in 3 Pom- 
eroy's Equity Jurisprudence, § 1160: 

"Tlie rule Is therefore flrmly settled tliat, in order to work a conversion 
wliile the property is yet unciianged in form, tliere must be a clear, imperative 
direction in the will, deed, or settlement, or a clear imperative agreement in 
the contract, to eonvert the property ; that is, to sell the land for money or, 
to lay ont the money In the purchase of land. If the act of convertlng— 
that is, the act of selllng the land, or laylng ont the money in land — is left 
to tlie option, discrétion, or choice of the trustées or other parties, then no 
équitable conversion vfiM take place, because no duty to make the change 
rests upon them. * * * if^ by express language or by a reasonable con- 
struction of ail of its terms, the Instrument shows an intention that the 
original form of the property shall be changed, then a conversion necessarily 
takes place." 

There was an express direction in this instance that the land should 
be sold in order that the proceeds of such sale might be applied to the 
purposes designated therein. 

The case of Brown et ux. v. Miller's Ex'rs et al. (decided by the 
Court of Appeals of West Virginia) 45 W. Va. 211, 31 S. E. 966, is 
very much in point. In that case the husband, by his will, devised a 
tract of land to his wife for life, and directed that at her death it 
should be sold and the proceeds divided among the children. A daugh- 
ter, Mary J. Brown, owning her tenth, and a share which she had pur- 
chased from another child, and her husband, who had purchased in- 
terests, so that they owned one-half, filed a bill asking that the tract 
be partitioned in kind, and not sold as directed in the will, and stated 
that two sons of the testator, who were executors, refused to allow 
a partition, and were going to sell the land, and prayed that they be 
enjoined from selling. The executors demurred to the bill, and upon 
considération of the same the court held that the plaintiffs had no 
right to partition, refused the injunction, and dismissed the bill. The 
plaintiffs appealed. The Suprême Court, in disposing of the mat- 
ter, said: 

"Thls is a blU to enforce what Is called an 'élection.' Hâve the plaintiffs a 
right to an élection? It is well known that where a will or deed directs land 
to be sold and converted into money, or money to be Invested in land, it 
opérâtes as a conversion, the land assuming the eharacter of personalty, and 
the money that of land, before actual conversion, and it passes to those taking 
imder the will or deed as personalty or realty, according as the conversion 
is from the one to the other. Pratt v. Taliaferro, 3 Leigh, 419. But the 
party entitled to the bénéficiai interest may frustrate actual conversion by 
the exercise of the right of élection, under clrcumstançes. Being entitled 
to the subject, he may take the land or money in its origjinal shape. That 
excellent late work, American & English Décisions in Equity, In volume 2, in 
r!ie case of IngersoU's Bstate, at page 76, and elaborate note, fuUy discusses 
the subject. * * * The will having thus directed a sale and conversion 
iiil<j money, every child had a right to hâve a sale, and no one could exercise 
tlîis right of élection wlthout the aflirmative consent of ail the others. Har- 
ciuiis Adni'rs v. Hudnall, point 2, 14 Grat. 369, 376 ; 2 Am. & Eng. Dec. Eq. 
!).j: 2 Lom. Ex'rs, 294. So, wlthout saying whether or not other provisions 
of this will as to pecuniary legacies would demand a sale, and deny a right 
<if élection and partition in klnd, the want of consent of ail, which must, but 
l'.ots uot, appear, will deny partition in kind." 
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Also, in the cases of Board of Trustées v. Blair, 45 W. Va. 823, 
32 S. E. 303, and Lynch v. Spicer, 53 W. Va. 437, 44 S. E. 255, the 
same doctrine is announced. 

In the case of Harcum v. Hudnall, 14 Grat. (Va.) 369, this ques- 
tion was before the Court of Appeals of Virginia, and, in referring to 
the rule relied upon by appellant's counsel, the court said : 

"It Is a familiar doctrine that land artleled or devised to be sold and 
eonverted into money, or money articled or bequeathed to be invested in 
land, shall assume the very character of the property into which it was to 
be eonverted ; and. If the new form thus impressed upon it remain unchanged, 
it will pass to sueh of the représentatives of tliose who take under the 
will as would be entitled to It as property of the character into which it was 
to be eonverted. And land thus direc-ted to be eonverted into money wlU pass 
as money, although the actual conversion by a sale may not yet hâve been 
effected ; and, if the will directlng the conversion also dispose of the proceeds, 
the gift of the proceeds is to be considered as a gift of personal estate." 

The rule is thus stated in 3 Story's Equity Jurisprudence, where it 
is said: 

"Another class of cases illustratlng the doctrine of implied trusts is that 
which embraces what is commonly called the équitable conversion of property. 
By this is meant an implied or équitable change of property from real to 
Personal or from personal to real, so that each is considered transférable, 
transmissible and descendible, accordlng to its new character, as it arises out 
of the contraets or other acts or intentions of the parties. This change is 
the mère conséquence of the common doctrine of courts of equity that where 
things are agreed to be done they are to be treated for many purposes as 
if they were actually done, * * * Land articled to be sold, and turned 
into money, is reputed money, and money articled or bequeathed to be in- 
vested in land Is ordinarily deemed to be land." 

In the case of McClanachan v. Siter, Price & Ce, 3 Grat. (Va.) 280, 
the court said: 

"The subject of the deed was thus eonverted from realty into personalty, 
and in its new character the équitable right to It was conferred upon the 
liusband and wife jointly. The husband thereby acquired the power to allen 
or Incumber it without the concurrence of the wife, and, in the event (which 
bas happened) of bis surviving her, the whole interest, so far as undisposed 
of by him, became his absolute property." 

There are numerous other cases passed upon by the courts of Vir- 
ginia and West Virginia, which could be cited in support of this doc- 
trine; but we think we hâve shown that the principle is well estab- 
lished as a rule of property in those states. This is also the doctrine 
announced by the courts of Maryland. 

The case of Paisley v. Holzshu, 83 Md. 325, 34 Atl. 832, is in har- 
mony with the doctrine announced by tbe courts of Virginia and West 
Virginia. In that case, the father executed to his sons a deed for ail 
of his real estate and personal property, in trust for the benefit of 
the grantor for life, with the provision that he still held a légal es- 
tate in the land, and empowered them, after his death, to sell and con- 
vey ail things. conveyed to them by the deed, and then directed the 
payment of certain gifts therein made by him, and the division into 
176 F.— 19 
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seven equal parts of the balance remaining; the trustées to share in 
such parts. The syllabus in that case is as f ollows : 

"Held, that there was a conversion of the realty at the grantor's death, and 
that the grantees took no such interest in the land as could be reached by 
levy of exécution thereon." 

In the case of Boyce v. Kelsoe Home for Orphans of the M. E. 
Church, 107 Md. 190, 68 Atl. 550, the Maryland court agam passed 
upon this question. There a bill was filed by the executors of James 
Boyce, dlecëased, against the Kelsoe Home for Orphans of the M. E. 
Church et al., legatees under the will of the said Boyce, deceased, for 
a construction of the will. Later the case was carried to the Court 
of Appeals, and the court, in the opinion filed, held that there was an 
équitable conversion under the will; the third syllabus being as f ol- 
lows : 

■ "A tçstator In hls will used: the expression 'inasmuch as I shall hereafter 
give my executors power to sell or lease my real estate and Personal estate,' 
etc., and In the last clause, after appolntlng hls executors, said: 'I confer 
upon my executors power * * * to make sale * * * of my real es- 
tate, ♦ * * not only for the purpose of paying my debts, but to euable 
them to make the division ♦ * • as hereinbefore provlded, It belng con- 
templated by-me that they will sell my real estate, though not vrith undue 
baste.' Held, that it was bis Intent that bis whole estate, real and personal, 
should be converted into money." 

In the case of Craig v. Leslie et al., 3 Wheat. 563, 4 L. Ed. 460, 
this question was passed upon by the Suprême Court of the United 
States. That case grew out of the will of Robert Craig, a citizen of 
the State of Virginia, and arose in a suit brought on the equity side 
of the Circuit Court for the District of Virginia, by Thomas Craig, 
against the trustées named in the will of Robert Craig, to compel 
them to exécute the trusts, by selling the trust estate and paying over 
the proceeds of the same to the complainant. The clause in the will 
of Robert Craig upon which the question arose is expressed in the 
following terms: 

"In the flrst place I give, devise, and b?Queàth unto John Leslie" and four 
others, "ail my estate, real and Personal, ' of which I may die seized or pos- 
sessed, in any part of America, in spécial trust, that the aforemeutioued per- 
sons, or such of them as may be living at my death, will sell my personal 
estate to the highest bidder, on two years crédit, and my real estate on one, 
two and three years crédit, provided satisfactory security be given, by bond 
and deed of trust. In the second place I give and bequeath to my brother, 
Tbos. Oralg, bf Beith Parish, Ayrshire, ' Scotlànd, ail the proceeds of my 
estate, both real and personal, which I bave herein directed to be sold, to 
be remitted to him accordingly as the pa,yments are made, and I hereby dé- 
clare the afoiresaid John Leslie," anfl four others, "to be my trustées and 
executors for the purposes àf oremeiitioned." 

In that case the Attorney General of the state of Virginia filed a 
cross-bitl against the plaintiiï in the ' original suit, :and the trustée, the 
prayer of which was to coinpel the trustée to sell the trust estate, so 
far as it consisted of real estate, and to appropriate the proceeds to the 
use of the said commonwealth, by paying the same into its public 
treasury. 



WEST VIRGINIA PULP 4 PAPEB CO. V. MILLER. 291 

It was contended that Robert Craig, being an alien, was incapaci- 
tated to hold property within the territory of the nation. The court, 
in discussing the point at issue, among other things, said : 

"The incapacity of au alien to taUe, and to hold beiieficiully, a légal or 
équitable estate in real property, Is not disputed by the counsel for tlie 
plaintlff ; and it is admitted by the counsel for the state of Virginia that this 
incapacity does not exteud to personal estate. The only inquiry, then, which 
this court has to make, is vvhether the above clause in the will of Robert 
Craig is to be construed, under ail the circumstances of this case, as a 
bequest to Thomas Craig of personal property, or as a devise of the land 
itself. » * * 

"The settled doctrine of the courts of equlty correspond with this obvious 
construction of wills, as well as of other instruments, whereby land is di- 
rected to be turned into money, or money into land, for the benefit of those 
for whose use the conversion is intended to be made. In the case of Fletcher 
V. Ashburner, 1 Bro. Cas. 497, the master of the rolls says that 'nothing is 
better establlshed than this principle that money direeted to be employed in 
the purchase of land, and land direeted to be sold and turned into money, 
are to be considered as that specles of property into which they are direeted 
to be converted, and this, in whatever manuer the direction is given.' He adds: 
'The owner of the fund, or the contracting parties, may make land money, 
or money land. The cases establlsh this rule universally.' This déclaration 
is well warranted by the cases to which the master of the rolls refers, as 
well as by many others. See Dougherty v. Bull. 2 P. Wms. 320 ; Yeates v. 
Compton, Id. 358 ; Trelawney v. Booth, 2 Atk. 307. 

"The principle upon which the whole of this doctrine is founded Is that a 
court of equlty, regarding the substance and not the mère fornis and circum- 
stances of agreements and other instruments, considered things direeted or 
agreed to be done as having been actually performed, where nothing has In- 
tervened which ought to prevent a performance. This qualification of the 
more concise and gênerai rule, that equity considers that to be done which 
is àgreed to be done, wlU comprehend the cases which come under this head 
of equity. 

"Thus, where the whole bénéficiai interest in the money in the one case, or 
in the land in the other, belongs to the person for whose use It is to be given, 
a court of equity will not compel the trustée to exécute the trust against 
the wlshes of the cestui que trust, but will permit him to take the money or 
the land, if he elect to do so before the conversion has actually been made ; 
and this élection he may make, as well by acts or déclarations, clearly in- 
dicating a détermination to that effect, as by application to a court of equity. 
It is this élection, and not the mère right to make it, which changes the 
character of the estate so as to make it real or personal, at the vt'ill of the 
party entitled to the bénéficiai Interest. 

"If this élection be not made In time to stamp the property with a char- 
acter différent from that which the will or other instrument glves it, the latter 
accompanies it, with ail its légal conséquences, into the hands of those entitled 
to it in that character. So that in the case of the death of the cestui que 
trust, without having detennined his élection, the property will pass to his 
heirs or jjersonal représentatives, in the same manner as it would hâve done 
had the trust been executed, and the conversion actually made in his lifetlme. 
• * * 

"Equity would surely proceed contrary to its regular course, and the prin- 
eiples which universally govern it, to allow the right of élection where it is 
desired, and ean be lawtully made, and yet refuse to decree the money upon 
the application of the alien, upon no other reason, but because, by law, he 
is incapable to hold the land. In short, to consider him in the same situa- 
tion as if he had made an élection which would hâve been refused had he 
asked for a conveyance. The more just and correct rule would seem to be 
that, where the cestui que trust is incapable to take or to hold the land bene- 
flcially, the right of élection does not exist, and, consequently, that the 
property is to be considered as being of that specles Into which it is direeted 
to be converted," 
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_ The learned judge who heard this t;ause in the court below, in addi- 
tion to holding that this was a devise Of land, and therefore void under 
the laws of West Virginia, likewise held that, under the laws of that 
State, the donee could not take it as personalty, and that, by the provi- 
sions of the will, a conversion did not occur. This décision was based 
upon the theory that the clause of the will in question was void as 
being against the public policy of that state. This raises the question 
as to whether there is any law in West Virginia by which the testator 
was prohibited from disposing of his real property in that state so as 
to couvert the same into personalty to be donated to this church, a 
résident of the state of Maryland. 

The public policy of West Virginia, as evidenced by its constitu- 
tional provisions and législative enactments, is intended to prevent the 
accumulation of real estate within its domain by chujrches and re- 
ligions societies, and is not intended to apply to donations of money 
or other personal property to churches in other states realized from 
the sale of real estate situated in that state. The wisdom of législa- 
tion of this character, as it affects property within a state, is recog- 
nized by ail the courts ; that it serves a good purpose is admitted by 
ail who had given the question any considération. We fully appreciate 
the existence of the evils sought to be remedied by législation of this 
character. However, if the state should undertake to legislate so as 
to control the disposition of personal property in another state realized 
from the sale of real estate, as in this case, such législation would be 
held to be extraterritorial and of no force. To hold that the deed by 
which this property was conveyed is void because the proceeds result- 
ing from the sale were to be donated to a religious dénomination in 
Maryland would be to establish the rule that the Législature of West 
Virginia has the power to direct how the proceeds resulting from the 
sale of real property situate in that state should be disposed of in an- 
other state. That the courts of West Virginia hâve the power, under 
her Constitution and laws, to déclare donations of real estate to 
churches in or out of that state void, cannot be controverted ; but that 
question is not before us now. Suppose that during the lifetime of 
the testator he had conveyed this property in trust, with full power 
and authority to sell and transfer the property in question for the 
purpose of raising funds to be donated for the use and benefit of the 
First Spiritualist Church of the City of Baltimore, Md., and that, in 
pursuance of such conveyance, the trustée had, during the lifetime 
of the testator, conveyed the property thus held by him in trust, and 
paid to the legatee the amount thus realized from such sale, could 
the state, or any one else, bave had the conveyance thus made by the 
trustée declared void as being against the public policy of West Vir- 
ginia? We think not. Even if the testator, at the time he made the 
conveyance, had lived in the state of West Virginia, neither the state, 
nor any one else, could hâve had the conveyance declared void as being 
against the public policy of that state. Such conveyance would not 
bave been in violation of the public pohcy of that state inasmuch as 
there would hâve been no effort to convey real estate in the state of 
West Virginia to a religious dénomination. The exécution of the 
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conveyance to the trustée would simply hâve been the adoption of a 
method for converting his real estate into personal property in order 
to donate the proceeds of such sale to a religions dénomination in an- 
other State. The evil songht to be remedied by the Législature of 
West Virginia was to prevent the holding of real estate in excess of 
the amount prescribed by lavv, within its borders by religions dénom- 
inations. This is the only extent to which it could possibly go. The 
Législature of a state can only legislate so as to prevent religious 
dénominations and societies from holding real estate within its terri- 
tory; and, West Virginia having, in this instance, by constitutional 
provision and législative enactment, provided to that effect, such action 
on the part of the Législature necessarily applies only to the taking and 
holding of real estate situate in that state. Hère the real estate in 
question is still held and occupied by citizens of that state, and, as 
such, is subject to taxation as other property of like character; and 
the proceeds arising from such sale hâve been paid into the orphans' 
court of the state where the testator and the donee resided at the time 
of the exécution of the will, and hâve been by that court applied ac- 
cording to the directions contained in the clause which authorized the 
bequest. Of course, if the land in question had been conveyed to the 
First Spiritualist Church of Baltimore, then we would hâve an entirely 
différent proposition before us. But such is not the case, and there- 
fore that question does not arise in this controversy, inasmuch as the 
donee résides in another state, and we know of no law in West Vir- 
ginia which goes to the extent of preventing a church from accepting 
Personal property as a gift, even if the donee resided in the state of 
West Virginia. Under thèse ci rcums tances, we are at a loss to under- 
stand upon what theory it can be reasonably contended that the public 
policy of that state has been violated in any respect in the transfer of 
this property. 

Even if this were a devise of land to a foreign church, the state 
alone could complain. In the case of Church v. Arkle, 49 W. Va. 93, 
38 S. E. 486, the court said : 

"Where one leases a lot from the trustées of a church in an action of un- 
lawful détailler agaiust him by such trustées (or the recovery of possession, 
lie caunot set up that the church liolds the lot in violation of section 1, c. 
.57, of the Code, limiting the ovvnership of real estate by a church to such 
as niay be neeessary as a place of public worship or burial place, or the rési- 
dence of a miuister. None but the state can attack such ownership as violating 
that statute." Banks v. Poiteaux, 3 Rand. (Va.) 13G, 15 Am. Dec. 706; Ilanson 
V. Little Sisters of the Poor, 79 Md. 434, 32 Atl. 1052, 32 L. E. A. 293. 

Also in the case of Jones v. Habersham, 107 U. S. 174, 2 Sup. Ct. 
336, 27 L. Ed. 401, the court, in referring to this question, said : 

"But there are two eouclusive answers to this argument: (1) Kestrietions 
iniposed by the charter of a corporation upon the amount of property that 
It may hold cannot be taken advantage of collaterally by prlvate persons, 
but only in a direct proceeding by the state which created it. Runvan v. 
Coster, 14 Pet. 122, 131 [10 L. Ed. 382] ; Smith v. Sheeley, 12 Wall, ms, .361 
[20 L. Ed. 430] ; Bogardus v. Trinity Church, 4 Sandf. Ch. (N. Y.) 633, 758 ; 
De Camp v. Dobbins, 29 N. J. Eq. 36; Davis v. Old Colony R. R. Co., 131 
Mass. 258, 273 [41 Am. Kep. 221]." 
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In the case of Julian v. Central Trust Co., 115 Fed. 956, 53 C. C. A. 
438, it was insisted that the Southern Railway Company, being a cor- 
poration of the State of Virginia, could not hold railroad property in 
North Carolina, and, in referring to this phase of the question, the 
court, among other things, said : 

"If the Southern Railway Company holds this property contrary to the 
will of the sovereign power of the state, it is for the state to interfère. No 
prlvate individual can usurp its prérogative. Banlc v. Matthews, 98 U. S. 628, 
25 L,. Ed. 188; Leazure v. Hillegas, 7 Serg. & R. [Pa.] 313." 

In the case of Hickory Farm Oil Co. v. Buflfalo, N. Y. & P. R. Co. 
(C. C.) 32 Fed. 22, the court said : 

"The leading case in Pennsylvania on the subject ot the effect of a convey- 
ance of real estate to a corporation forbidden by law to 'purchase and hold" 
the same is that of Leazure v. Hillegas, 7 Serg. & R. [Pa.] 313, in which it was 
held that such corporation inight purchase and take title to the real estate ; 
its title, however, like that of an alien, being defeasible at the pleasiire of the 
commonwealth. That case and the later case of Goundie v. Water Co., 7 
Pa. 233, settle the principle that the commonwealth alone can object to a 
want of capacity in a corporation to hold land." 

It is unnecessary, however, to pursue this matter further, inasmuch 
as we hâve reached the conclusion that this is not a devise of land 
but a bequest of personalty. 

In the case of Commonwealth v. Martin's Ex'rs, 5 Munf. (Va.) 118, 
there was a devise of land to the executors with directions that the 
same be sold and the proceeds paid to aliens. The conveyance in that 
instance was attackedi on behalf of the state upon the ground that 
aliens were debarred from holding lands in the state of Virginia. The 
court held that a conversion of the realty into personalty was worked 
by the will immediately upon the death of the testator, and that the 
alien legatees were entitled to take as upon a bequest oi personalty. 
In referring to the pubhc policy of that state, the court, among other 
things, said: 

"The question thus presented to us, in which the rights and Interests of 
fhe commonwealth on the one slde, and of alien claimants (under the will of 
a brother) on the other, come in collision, is one of peculiar interest, delicacy, 
and importance; and is one in wliieh the court will hâve no inclination to 
interfère, to the préjudice of the aliens, unless impelled thereto by the réqui- 
sitions of the law, bottomed on that principle of self-preservatlon, inhérent 
as well in society as individuals; that principle which prohibits an alien 
from holding the soil and territory of our country, to which he holds no 
reciprocal allegiance. 

"The importance to society of that power which is given to individuals 
of appointing the future heir of their earthly possessions seems to be uni- 
versally admitted. Those affections which are so necessary to unité and 
préserve the human family in a state of civilizatlon, and those exertions, 
vvhether bodily or mentally,, which tend to the convenience, oomfort, and 
ornament ot society, dépend much on the power of appointing who shall enjoy 
the fruits of those exertions after the death of the présent possessor. To 
impair this power, therefore, is to lessen the motives to industry, frugality, 
and every social virtue, and in fact to diminish those endearlng affections 
which so vitally interest as well the happiness as the existence of the social 
state. 

"Hence it happens that ail wise governments hâve carefxdly preserved to 
individuals the right oif perpetuating tç: their friends those enjoyments which 
tltey hâve toiled to acqulre for themselves ; and are solicitons, by law, to 
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cast the Inheritance, vvhere the proprietor dies intestate, on tliose supposed 
to be most dear to hirn. No government has gone farther thau ours, in hiiut- 
iiig out thèse objeets, being desirous to sueceed only where none such ean 
be (ound, and not to step In before any, wherever they may réside, except 
to prevent the acquisition, by aliens, of the soil of our country." 

Thus we hâve the public policy of the state of Virginia as applied 
to cases like the one at bar clearly and forcefully stated by the highest 
court of that state. In that case the court aiso said : 

"The Society then imposes no restreint on her citizens as to tlie final 
disposition of their acquisitions, provided it is done in a way not to en- 
danger the community ; the next of liin, whether alien or citizen, will sueceed, 
as distributee, to the Personal estate, or will talce it as legatee : and the 
question in this case is whether, under the will above recited, the real estate, 
the soil of the country, passed to aliens, or merely a personal bequest. 

•'The Mil admits tliat the testator kuew that they eould not take it as real 
estate, and that he took advice how he niight safely gratify liis friendship 
for them wlthout depriving himself of a home during his life, or violating the 
above prinelple of our policy and laws. He mlght hâve sold his real estate 
to a citizen, mlght hâve taken a mortgage on It to secure the purchase money, 
which he might hâve bequeathed to his sisters. This would hâve oceasioned 
no injury to the estate. He wishes, though, to enjoy it during his life, and 
that the same thlng should be done, by his executors, after his death, which 
he might thus hâve done in his llfetime; and therefore he devises the fee 
to his executors, who were citizens, with power and directions to make 
such sale, and to pay over the money." 

We think the case of Craig v. L^slie, supra, clearly settles this 
question. There the court, as we hâve shown, held that the legacy 
given to the ahen was to be treated as a bequest of personal estate, 
which he was, although an alien, capable of taking for his own benefit. 
In ref erring to this point the court said : 

"* * * As in the case of a corporation, so in that of an alien, a be- 
(piest of land thus converted Into money is valid althougli a devise of land 
is or may be void." 3 Pomeroy's Equity Jurisprudence, § 1164, notes 3 and 5. 

Also, in the following cases, it is held that the doctrine of équitable 
conversion is applicable to corporations incapable of taking land by 
devise: Dodge v. Williams, 46 Wis. 70. 1 N. W. 92, 50 N. W. 1103; 
Gould V. Asylum, 46 Wis. 106, 50 N. W. 422 ; American Bible Soci- 
ety V. Noble, 11 Rich. Eq. (S. C.) 201; Draper v. Harvard Collège, 57 
How. Prac. (N. Y.) 273 ; Downing v. Marshall, 23 N. Y. 366, 80 Am. 
Dec. 311. 

In the case of Downing v. Marshall, supra, the court, among other 
things, said: 

"The Home Missionary Society, being an unincorporated association, is in- 
compétent to take either real or personal estate, and the residuary clauses of 
the vt'ill are so far wholly void. 

"ïhe American Tract Society, and the American Bible Society, being cor- 
porations without power to talce real estate by will, the residuary devise is 
void as to them, so far as it relates to the rents and profits of the land, or 
net annual income to arise from carrying on the Ida Mills, as the testator 
directed. 

"But those societies will be entitled to share in the proceeds of the sale 
and conversion of the said mills and real estate, to be ultimately made, as 
the will directs. The trusts In their favor are also valld, as to any personal 
estate embraced therein. * * * 

"The distinction betvieen a devise of land and a power to sell for the 
beneflt oi; another. In respect to the capaeity of the donee to take it, is well 
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settled by authority. The case of Craig v. Leslie, 3 Wlieat. 563 [4 L. Ed. 
4tJ0], and Anstice v. Brown, 6 Paige [N. Y.] 448, liold that where land is 
devised or conveyed to be sold, and the proceeds paid to an alien, the trust 
is perfectly valid. It Is true that, when thèse cases arose, a devise or 
conveyanee to an alien was not absolutely void, as devises are now. But I 
tiiinli this rialies no difCerenee; the reasouing of the judges in the cases 
proceediug Upon the efdect of an équitable conversion, and upon the considéra- 
tion that the policy of the law which forbids aliens from holding was not 
infringed upon by bequeathing money to them to be raised by the sale of 
the land pursuant to a power. So in the présent case. The policy and lan- 
guage of the statute forbids corporations from holding land by the title of 
devise ; but they are free to talce money or personal property by a testa- 
mentary gift. To me it seems perfectly consistent, as it certainly is vyith 
the language of the statute, to hold that a testator may, by will, create a 
power to dispose of his lands and pay the proceeds to a legatee." 

In the case of Church Extension Society v. Smith, 56 Md. 362, 
which was a case where there was a devise of land to a foreign re- 
ligions Society, the court, in passing upon this question, said: 

"While it may be conceded that a devise of land in Maryland to a foreign 
religions corporation would be held Invalid as against the policy of the law, 
and contrary to the spirit of the thirty-eighth article of the Déclaration of 
Kights, which is analogous to the Brltish Mortmain acts, yet it by no means 
follows that where, as in this case, the will directs that the whole estate, 
real and personal, shall be converted into money, and constitute a blended 
fund for the purpose of paying debts and legaeies, and the whole surpris is 
disposed of as money ; and a pecuniary legacy is given to a foreign religions 
corporation, any objection can be made to the validity of the legacy because 
a portion of the fund out of which it is dlrected to be paid is derived from 
the sale of real estate. 

"In this case there is a clear and manifest intent to dlsinherit the heir. 
The whole fund must be considered and treated as money, and the bequest 
to the foreign religions corporation, not being afCected by the provisions of 
the Déclaration of Rights, was rightly held by the circuit court to be a 
valid bequest." 

Notwithstanding the fact that under the Déclaration of Rights of 
the state of Maryland, as will hereafter appear, a religious dénomina- 
tion, in the absence of législative sanction, would be incapable of tak- 
ing such a bequest, yet, where real property is disposed of so as to 
work an équitable conversion, it will be treated as a valid transac- 
tion, even though the proceeds realized from such sale are to be given 
to a foreign religious corporation. 

We will now consider briefly the question as to whether this gift 
to the church was validl as a bequest of money ; and this must be de- 
termined by the laws of Maryland, the place where the testator, as 
well as the legatee, were domiciled at the time the will was made. In 
the case of Jones v. Habersham, 107 U. S. 174, 2 Sup. Ct. 336, 27 
L. Ed. 401, the court said: 

"According to the uniform course of the décisions of this court, the validity 
of this devise as against the heirs at law, dépend upon the law in the state 
in which the lands lie, and the validity of the bequest as against the next 
of km, upon the law- of the state in which the testatrix had her domicile. 
Vidal V. Girard, 2 How. 127 [11 h. Ed. 205] ; Wheeler v. Smith, 9 How. 55 
[13 L. Ed. 44] ; McDonough v. Murdock, 15 How. 3G7 [14 D. Ed. 732] ; Fontain 
V. Bavenel, 17 How. 3l>9 [15 L. Ed. 80] ; Perin v. Carey, 24 How. 465 [16 T^. 
Ed. 701] ; Lorings v. Marsh^ 6 Wall. 337 [18 L. Ed. 802] ; U. S. v. Fox, 94 
U. S. 362 [24 L. Ed. 192] ; Russell v. Allen, 107 U. S. 103 [2 Sup. Ct. 327, 27 
lu Ed. 397] ; Kain v. Gibboney, 101 U. S. 362 [25 L. Ed. 813]." 
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In the case of BiUe Society v. Pendleton, 7 W. Va. 79, the testa- 
trix, Mary Cooper, who was a résident of the state of Virginia, cgn- 
yeyed certain land in Pennsylvania in trust, to be sold, with direc- 
tions that the proceeds be disposed of "as she may direct." After lier 
death the question arose as to the validity of the bequest, and it was 
insistedi that such question should be decided in the state of Penn- 
syîvania, in which state the lands were situated. The Suprême Court 
of Virginia held that this money was personal estate, and that the 
validity of the bequest must be determined according to the laws of 
the domicile of the testàtrix. The court, in passing upon this phase 
of the question, said: • 

"The wlll directs the payment of certain legacles, and slinpiy désignâtes the 
proceeds of this land as a fund or portion of the personal estate ont of whlch 
they sbould be paid. Most manifestly, therefore, the laws of Pennsylvanla 
can hâve no opération and can hâve no Influence in construlng the languaga 
of this wlll, or determinlng the validity of any of Its dispositions touchlng 
this fund. They can no more control or détermine the direction of this fund 
than they can control and direct the movements of a stream whose source, 
indeed, may lie wlthln the limits of that state, whw it cornes to flow ex- 
clusively wlthin the limits of Virginia." 

In the case of Handley et al. v. Palmer et al., 103 Fed. 39, 43 C. C. 
A. 100, the Circuit Court of Appeals for the Third Circuit passed up- 
on this question. There, the testator directed that his real estate in 
Virginia and West Virginia be sold and the proceeds given to the 
city of Winchester, Va. The court held that there was, or had been, 
a conversion of the property devised, and that the validity of the 
bequest should be determined by the courts of the state of Pennsyl- 
vania, where the testator was domiciled. Among other things, the 
court said: 

"• ♦ * At the threshold of the discussion ot thèse contentions, It is neees- 
sary to toqulre what law is applicable to their détermination — the law of 
Pennsylvania or the law of Virginia? As to this we cannot do better than to 
qaote the language of the learned judge below: 

" 'It ta clear that, as re^)ects ail the testator's personal estate and hls 
real estate situated in the state of Pennsylvania, the validity of the resld- 
uary clause ts to be determined by the law of Pennsylvania; the testator's 
domicile havlng been there at the date of his wiU and at the tlme of his 
death. Desesbats v. Ber<iHler, 1 Bln. [Pa.] 336 [2 Am. Dec 448]; Freeman's 
Appeal, «58 Pa. 151; MaglU t. Brown. Ped. Cas. No. a952, Brljlitly, N. P. 
347; ioam v. Haijeraham, 107 U. S. 174-179, 2 Sup. Ct 336, 27 U Ed. 401. 
In Magill V. Brown, snpra, a case relating to bequests to charitable uses under 
the WiU of Sarah Zane, Mr. Justice Baldwln, sitting at circuit In this state, 
held that, the domicile of the testàtrix belng hère, the law of this state gov- 
emed her real estate situated hère, and (curiously enough) sustained a be- 
quest "to the dtizens ot Winchester," Va., to purehase a fire engine and hose, 
and a bequest "to the selcet members belonging to the montlily meeting of 
women friends, held at Hopewetl, Frederick County, Virginia," the inteï<est 
to be apiâied "towards the relief of the poor belonging tbereto." In Jones v. 
Hafoersham, i^pra, which Involved charitable devises and bequests, the Su- 
pr«m« OotH-t of. tbe United States said that the validity of the devisee, "as 
agalnst the heirs at law, dépends upon the law of the state in which the 
land lies, and the validity of the bequests, as agalnst the next of kin, upon 
the law of the state lu whlch the testàtrix had her domicile." It Is to be 
obswrved that under tbe wUl of John Handley no real estate anywhere Is 
devised to tfee dty of Winchester. By the express directkm and order of 
ths testatec, contalned in his wlll, his entire real estate, wherever lylng, la 
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to be sold by his executors. This direction, by the settled law of Peimsylvaïim, 
worked a conversion of tlie testator's real estate, wherever situated, into Per- 
sonal ty, as of the date of his death. Dundàs' Appeal, 64 Pà. S25; Roland v. 
Miller, 100 Pa. 47; Miller v. Com., 111 Pa. 321, 2 Atl. 492; In re Wllllam- 
son's Estate, 153 Pa. 508,, 26 Atl. 246. The plalntlff's counsel, as I under- 
stand them, concède that the power of sale given to the executors is man- 
datory, and worked an équitable conversion of the testator's real estate 
everywhere, if the residuary clause is valid. In their brlef they say: "The 
property whieh is stibject to the residuary clause or gift (item 28 of will) 
Is to be regarded as Personal property, Iti order to détermine the validlty of 
the residuary bequest. * * ',* If the bequest be held valld, : the f und is to 
be decreed Personal property,: aijd passes to the city of Wiifchester as such. 
If Invalid or void. then. thfe purpose of the conversion having failed, the cou- 
version of the real estate does not tate efCect, and the real estate retains 
its original charaetér for the benefit of the helrs." The plaintiffs' counsel 
further contends that the question of the validity of the residuary legacy is 
to be determined niainly by the laws of Virginia.' " 

The ca.se of Jones v. Habersham, 107 U. S. 174, S Sup. Ct. 336, 
27 L. Ed. 401, is very rtitiCh in point. 

The city of Winchester beîiig a résident of the state of Virginia, it 
became necessary to inquire whether, under the law of that state, it 
had the power to take the bequest which had been declared vahd 
under the law of the state where the testator resided ; and the court, in 
passing upon that question, held that it had such power. 

We now corne to consider the question as to whether this bequest 
is good under the laws of the state of Maryland. Article 38 of the 
Déclaration of Rights, which is a part of the Constitution of the state 
of Maryland, prohibits devises of bequests to religîous societies, or- 
ders, or dénominations without the prior or subséquent sanction of 
the Législature. The Législature of that state for the year 1900 
passed an act giving its sanction and consent to this bequest and de- 
vise. Acts 1900, pp. 995, 1005, c. 637. ■ We deem it necessary, how- 
ever, to only quote sections 1 and 47, which read as foUows : 

"Sec'tion 1. Be it enacted by the General Assembly of the State of Mary- 
land, that tlie sanction and consent of tlie said General Assembly be and the 
same is hpreby declared, given and granted to the foUowhig glfts, bequests, 
devises, grauts, sales, leasès, conveyances and deeds to and from certain 
persons and bodies corporpte to and for the use of certain mluîsterial per- 
sons, religious and educational corporations, orders, dénominations or sects, 
aud to certain charitable institutions as herein set forth." 

"Sec. 47. To the bequest and devise contalned in the last will and tes- 
tament of Frederick Fickey, Jr., of certain lands in West Virginia to Frank 
^V'oods. in trust for thè First Spiritual Church of Baltimore City, which will 
Is duly recorded in the office of the reglster of wills of Baltimore City, in 
VVills Liber S. E. M., No. 81, folio 467," etc. 

The rule in the state of Maryland is very clearly stated in the 
case of Halsey v. Convention of the Protestant Episcopal Church, 75 
Md. 281, 23 Atl. 781. The court, in that case, among other things, 
said : 

'ïhe stafute of 43 Ellzàbeth In regard to charities is not in force In Mary- 
land, but a court of chançery has jurisdlction independent altogether of the 
stahite, to enforce a trust'for charitable ^nd religious purposes, provided the 
devise or bequest be niadç to a person or body corporate capable of taking 
aud holding the property so devlsed and hequeathed; and provided, further, 
the objet.'t and character of the trust be deflnUe aud certain. When thèse 
i'xist— ^and the gift is niade to oue capable of tuking it, and when the trust 
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is deelared in deflnite terms — a court of chancery has the sanie power to en- 
force sueh a trust for charitable and religious ptirposes as it lias to enforee 
a trust for any other purpose." Erhardt v. Baltimore Friends, 93 Md. C09, 
49 Atl. 561 ; Baptist Church v. Slilvely, 67 Md. 493, 10 Atl. 244, 1 Am. St. 
Kep. 412; Crisp v. Crisp, 65 Md. 422, 5 Atl. 421; Barnum v. Baltlmoi-e, 62- 
Md. 292, 50 Ani. Rep. 219. 

Thus it will be seen that under the laws of Maryland bequests of 
this character are valid when the consent of the Législature is obtained 
— either before or subséquent to the making of the same — and the act 
of the Législature authorizing this bequest is plain in its terms, and 
leaves no doubt that it was the intent of the Législature that thi.s. 
church should accept the property bequeathed. 

This suit was brought solely upon the theory that the will devised 
lands, and its purpose was to set aside the deeds of purchase as a 
cloud upon the title of the plaintiffs. It has been legally established 
that Frederick Fickey, Jr., the testator, had légal capacity to make a 
will. Therefore he had légal capacity to détermine, under the doctrine 
of équitable conversion, whether he would leave the property in the 
shape of lands or in the shape of money. By the fourth clause of his 
will he leaves certain lands to Frank Woods, as trustée, with absolute 
directions to sell and dispose of the same and to pay the proceeds of 
such sale to the First Spiritualist Church of Baltimore City. Under 
the well-established rule, it seems to us that this, in eiïect, made thèse 
lands money ; and, whether the ultimate disposition of this bequest 
could be attacked, a conversion of thèse lands into personalty was 
accomplished ; for, by reason of the undoubted capacity of the tes- 
tator, the trustée had a right to make sale of the lands and to convey 
légal title. However, this is not ail. The trustée had, in pursuance 
of the directions contained in the fourth clause of the will, sold and 
conveyed thèse lands long before any question was made, either of 
his right to do so, or of the entire validity of the bequest of the pro- 
ceeds of the sale. 

The sale of the real estate by the trustée was to a citizen of the 
State of West Virginia who had a perfect right to purchase and hold 
the same under the laws of that state, and the proceeds arising there- 
from were disposed of by the trustée in the state of Maryland in ac- 
cordance with the laws of that state. 

From what we hâve said, it necessarily follows that the plaintif! has 
no equity against the purchasers of the land, but is remitted to any 
rights she might hâve against the First Spiritualist Church of Balti- 
more City for the money received by them. 

In Hill on Trustées, 359, it is said that, where there was a devise 
of real estate to trustées simply (without adding any words of limita- 
tion), in trust to sell, the trustée would take the fee by construction. 
Hère, the devise was: 

"To hâve and to hold said three tracts of land situate In West Virginia 
unto Frank Woods, trustée, in fee simple, upon trust, nevertheless to sell and 
di&pose of said lands at publie or private sale, upon the best possible terms 
and for the best possible priées and pay over the jjroceeds of such sale, less 
taxes paid by him, and the expenses Incident to sueh sale including a rea- 
sonable commission thereon to hiniself, to the First Spiritualist Church of 
Baltimore City, a corporation," et& 
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Could any language be more appropriate, both to create a power of 
sale, and to vest an interest in the trustée ? We can conceive of none. 
Therefore it necessarily follows that, after the exécution of this 
power, no equity would hâve existed in Ann R. Miller, even in her 
lifetime, to attack such sale, but only to pursue the proceeds of the 
sale, inasmuch as the rigbts of a beneficiary under a will to the right 
of an équitable élection, in any event, détermines with her death, that 
the plaintifï below would haVe no right to the equity she seeks, even if 
the lands were as yet unsold; -and that, they having been sold long 
before the death of her niother,'she had no semblance of an equity 
in her bill. 

The discussion of the various questions presented in the briefs 
fîled herein bas taken a wide range ; but, owing to our view of the law 
of the case, we hâve not deemed it necessary to discuss many of the 
points thus presented. However, we bave considered with great care 
the cases relied upoii by the appellee to sustain its contention with re- 
spect to the points which we bave discilssed, but are of opinion that 
they are not controlling in the case at bar. While we bave not dis- 
cussed the other matters that hâve been so ably presented by counsel, 
nevertheless we hâve given thétti due considération and are of opin- 
ion that in no view of this case would the complaihant be entitled 
to recover. 

We think the court below erred in the folio wing particulars: 

(a) In decreeing to be illégal, hull, and void the devise made by 
Frederick FicUey, Jr,, of the lands in controversy herein to Frank 
Woods, trustée, for the benefit of the First Spiritualist Church of 
Baltimore City, and in dec;reeing that notwithstanding said devise the 
title of the said land passed by said will to, and vested in, Ann R. 
Miller, the residuary legatee thèrein, 

(b) In canceling the several conveyances from Frank Woods, trus- 
tée, to John G. Luke, and from John G. Luke, trustée, to the défend- 
ant West Virginia Pulp & Paper Company ; and in perpetually en- 
joining the défendants from asserting title thereunder to the undivided 
'/i^ of the land in cùntroversy, and from disputing the plaintifif's right 
tbereto. , 

(c) That the court erfed in holding that the matters and things pre- 
sented by the plaintiff's original and amehdéd bills to be proper sub- 
jects for équitable jurisdiction. ' 

For the reâsons hereinbefore stâted, the decree of the court helovf 
is reversédi, and the cause" Virillbe rem'anded, with instructions to dis- 
miss the bill herein at the cost of the complainant, withôut préjudice. 

Reversed. ' 
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THE KATHRYN B. GUINAN. 

(Circuit Court of Appeals. Second Circuit. January 7, 1910.) 

No. 123. 

1. Collision (§ 70*) — A'essel at Pier— Necessity op Watchman. 

It is not négligence to leave a scow in a slip in New York Harbor, tied 
up to a pier, without a wateliman ; there being no custom to keep one in 
sucli case. 

[Ed. Note. — For otlier cases, see Collision, Dec. Dig. § 70.*] 

2. Collision (§ 71*) — Overtuening of Vessel at Pieb— Négligence. 

A scow with a deck load of gravel, while lying in a slip in North River, 
became partlally filled with water in the night, listed, dumped ber load, 
and turned over, bouncing as slie struck, so as to strike and injure an- 
other scow lying behind her. She was new and in good repair, and had 
lain there for four days, and there was sufflcient depth of water in 
the slip. Held, that such facts did not diselose any négligence on the part 
of the owner which rendered her liable for the injury to the second ves- 
sel. 

[Ed. Note. — For other cases, see Collision, Dec. Dig. § 71.*] 

Appeal from the District Court of the United States for the South- 
ern IDistrict of New York. 

Suit in admiralty by the l^endricks Brick Company and others 
against the barge Kathryn B. Guinan ; Daniel Guinan, claimant. De- 
cree for respondent, and libelants appeal. Affirmed. 

Alexander & Ash, for appellants. 

James J. Macklin (De Lagnel Berier, of counsel), for appellee. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

WARD, Circuit Judge. October 6, 1907, the scow Streeter with a 
deck load of brick was lying bow in on the south side of the pier at the 
foot of Fifty-Second street, North River, about 10 feet astern of the 
scow Guinan with a deck load of gravel, also lying bow in. The scows 
were about 100 feet in length and 32 feet in beam. At 7 a. m. the 
master of the Guinan was awakened by those on the boat ahead of 
him and he found 3 feet of water in her hold. Before anything coUld 
be done to relieve her she listed to port toward the pier and dumped 
part of her cargo, then listed to starboard and dumped the balance, and 
then, turning bottom up, jumped so as to land her starboard bow on the 
pier 4 feet above the water and her starboard quarter on the Streeter's 
starboard bow, causing her to sink. Such extraordinary behavior was 
hardly to be looked for, and yet something like it has occurred before, 
as may be seen from the cases of A Scow Without a Name, 7 Ben. 
384, Fed. Cas. No. 13,554; and The On The Level (D. C.) 138 Fed. 
511. 

The libelants contend that the claimant of the Guinan is responsible 
because he left her without a watchman during the night, who might 
hâve discovered the leak and pumped the scow out. But the master 
was on board, though asleep. There is no évidence of any custom to 
keep watchmen on boats lying in the slips of New York Harbor, and 

*For otber cases see same topic & § nvmber in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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such a burden would be very onerous. Cases cited by the libelants like 
The On The Level (D. C.) 128 Fed. 511, The Lion, 1 Spr. 40, Fed. 
Cas. No. 3,786, and The Mary E. Cuff (D. C.) 84 Fed, 719, where 
vessels were left with no one on board in open waters and sometimes 
in the face of approaching storms, or like Campbell v. Pennsylvania, 
85 Fed._462, 29 C. C. A. 268, which turned upon the question whether a 
line which rendered had been properly made fast, are quite unlike the 
one under considération. There is nothing really to support the libel- 
ants' charge of négligence, except the presumption arising from the 
accident itself. It will not be useful to enter into a discussion of the 
doctrine of res ipsa loquitur. Giving it full effect in this case, it only 
established a prima facie case in favor of the libelants which we think 
the claimants fully met. 

The proofs showed that the Guinan had been lying in the same berth 
for four days ; that she drew scant 8 f eet where there was 16 f eet at 
mean low water ; that she capsized within two hours of high tide ; that 
she was but two years old, needed to be pumped out but twice a day, 
was so pumped, and was kept in good condition. We think that the 
trial judge was right in holding that the presumption was fully re- 
butted. 

Decree affirmed, with costs of this court. 

NOTE. — ïhe followlng is the opinion of Hough, District Judge, In tlie court 
below: 

HOUGIï, District Judge. This Jibel allèges "a cause of damage civil and 
maritime,'' déclares that the contact between the Streeter and tlie Guinan 
was a collision, and allèges that said collision arose 'because the Guinan was 
guilty of certain specified faults, which may ail be disregarded, as being un- 
proven, except the foUowing: "Said barge (Guinan) was not in a sound and 
seaworthy condition, but, on thé contràry, was defeCtive and leaky." For 
purijoses of argument it may be sissumed that, when the Guinan moored in 
proximity to the Streeter, s^ie was as matter of fact unseaworthy, in that she 
was theni in such a condition of weakness as to be likely to develop an uncon- 
trollable leak from slight and undiscoveraWe causes. But there is no évidence 
that thi» condition of the Guinan was either actually known to her master or 
owner, or that they or either of them had any reasonable cause to believe that 
such was the Guinan's condition ; on the contràry, the évidence is full that 
from her construction, âge, and occupation, and every other fact known to or 
reasonably diseoverable by her owner, she ought to hâve been in Sound, serv- 
ieeable, and seaworthy condition. 

The elalm o£ llbelant, therefore, rests upon the proposition that, since the 
unexplalned sinklng of a vessel in her berth raises a presumption of unseà- 
worthiness (Dupont v. Vance, 19 How. 162, 15 L. Ed. 584), damage to any one 
caused by such sinklng Is eaused by négligence, and therefore recoverable in 
an action such as this. This position necessarily implies that an actual con- 
dition of unsftaworthlness, not reasonably to be expected and not diseoverable 
by any inspection reasonably to be required, Is either (1) a breach of the war- 
ranty of sea'vvorthiness, or (2) in and of itself an act of négligence on tlie part 
of the owner. It may be assumed that unseaworthlness, however arising, and 
whether diseoverable or not, is a breach of warranty ; but no authority is pro- 
duced to show that the shlpowner warrants the seaworthiness of his vessel to 
the whole world, and not merely to those with whom he enters into some con- 
tractual relation. Sùch a doctrine seems to me irreconcilable with the plalu 
meaning of the word "warranty." 

The industry of counsel bas produced no reported instance of so extraordi- 
nary an accident as this, and the case might well be disposed of by strlctly 
observing the above outiined form of pleading. TUe cause is not alleged as one 
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of wurrauty. It is set forth as one of négligence; and, by familiar niles. lie 
that allèges négligence miist prove It as a fact. The only thing proven is that 
the Gniniui sauk unexpectedly, without reasonable explanation froin uudis- 
€overal)le causes. Thls ralses presumptiou of unseaworthiness ; but does it 
raise a presumption of négligence? I tbink it does, because the sinlving of a 
vessel in calm weather, to the injury of third parties, is one of those unusual 
circumstances, from its nature unexplalnable by thlrd parties, to which the 
rule "res ipsa loquitur" applies. The reasoning of Rose v. Stephens, etc., Co. 
(O. C.) 11 Fed. 438 (respecting the explosion of a boiler), seeœs to me wholly 
applicaiile. 

But the presumption so ralsed is rebuttable, and when It is shown, as It is 
hère, that there was nothing about the Guinan tending to show her unsea- 
worthiness disooverable by an owner exercising due diligence, the presump- 
tion is rebutted ; and when it is f urther shown (as it Is by witnesses on both 
sides) that despite every care in the construction of vessels, and despite the 
admitted fact that vessels of the Guinan's class are expeeted to last (when 
new) between four and flve years without reeaulking, such vessels do occa- 
sionally and unaccountably spring leaks and suddenly sink, this accident must 
be relegated to that small but real class. 

The case bas been stated without any référence to the argument that, as- 
sumlng an act of négligence to hâve been proven, the Injury is not such as 
could fairly be expeeted to fiow therefrom. About tliis no opinion is expressed. 

The libel is dismissed, without costs. 



MÀRYLAND COAL & COKE CO. v. QUEMAHOXIXG COAL CO. 
(Circuit Court of Appeals, Fourth Circuit. November 4, 1909.) 

No. 885. 

1. Sales (§ 418*)— Action by Buter foe Breach or Costract — DAMAGEâ — 

CONSEQUENTIAL DAMAGES FOB FaILUEE TO DELIVEB. 

In an action by a purchaser against bis veudor for failure to deliver, 
he cannot recover as spécial damages the damages for nondelivery sufCered 
by bis subvendee, in advance of their payment, unless liis own liability 
therefor is absolute and certain. 

[Ed. Note.— For other cases, see Sales, Cent. Dlg. §§ ]19.j. 1190 ; Dec. Dig. 
§ 418.*] 

2. Sales (§ 418*)— Action by Buyeb fou Breach of Costbact — Spécial Dam- 

ages— Prématuré Bringing of Action. 

Défendant contracted to sell and deliver to plaintiff .WO tons of coal 
per day for a year, and at the same time, with defeudant's consent, plain- 
tiff contracted to deliver the same coal to a steel company ut an advance 
of two cents per ton ; the contract provlding that it would niaise every 
effort for prompt and faithfui i)erformance, but would not be respoiisible 
for delivery if prevented by strikes or "any occurrence beyond seller's con- 
trol." Défendant having defaulted in delivery, plaintiff sued to recover 
as its direct damages two cents per ton on the shortage, and also as spé- 
cial damages the amount of a claim niade against it by the steel company 
for breacli of its contract, but which had not been adjudicated. HelÛ, that 
as to the claim for spécial damages the action was prématuré, and should 
hâve been dismissed without préjudice, until plaintiflTs liability to the steel 
company had been adjudicated ; the court having no power to construe the 
contract between them lu an action to which such company was not a 
party. 

[Ed. Note. — For other cases, see Sales, Dec. Dig. § 418.*] 

In Error to thie Circuit Court of the United States for the District 
of Maryland, at Baltimore. 

•For other cases see same topio & § kumbeh in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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Action by the Maryland Coal & Coke Company against the Que- 
mahoning Coal Company. Judgment for défendant, and plaintiiîE 
brings error. Reversed. 

Sec, also, 176 Fed. 309. 

Frank Gosnell and Carroll T. Bond (Charles F. Uhl, Jr., on the 
brief), for plaintifï in error. 

Ernst O. Kooser and Frederick Dallam (Ogle Marbury and Ed- 
mund E. Kiernan, on the brief), for défendant in error. 

Before PRITCHARD, Circuit Judge, and KEELER and McDOW- 
ELL, District Judges. 

KEELER, District Judge. This was a suit in assumpsit, originally 
brought by the plaintifï in error (hereinafter called the plaintifï), a 
West Virginia corporation, against the défendant in error (hereinafter 
calledl the défendant), a Pennsylvania corporation, in the superior 
court of Baltimore city, and removed thence to the United States Cir- 
cuit Court for the District of Maryland by a pétition duly filed by the 
défendant. 

As no motion to remand the case for want of jurisdiction was made 
by the plaintifï, but, on the contrary, the plaintifï acquiesced in the ju- 
risdiction entertained by the Circuit Court, no question as to the ju- 
risdiction of that court arises in this case so far as the parties are 
concerned. Foulk v. Grav (C. C.) 120 Fed. 156 ; In re Moore, 209 
U. S. 490, 28 Sup. Ct. S85;; 706, 52 E. Ed. 904. 

The plaintifï, in addition to the common counts in assumpsit, dle- 
clared upon a spécial count founded upon an alleged breach of a con- 
tract in writing between the plaintifï and the défendant, evidenced by 
the following letter and acceptance: 

"Quemahoning Mines, Ralphton, Pa. 

"D. B. Zimmerman, Président. 

"(Quemahoning Coal the Best Steam Coal.) 

"Qnotations snbject to change wlthout notice, and deliverles subject to car 

supply, strikes, accidents, and any other causes beyond our control. 

"Itailroad welghts govern ail sales. 

"Quemahoning Coal Company. 

"Miners and Shippers of Bitumlnous Coal. 

"Offices: Somerset, Pa., Aug. 5, 1905. 
"Maryland Coal & Coke Co., Baltimore, Md.— Dear Sirs: In reply to your 
letter, I will agrée to furnish three hundred tons coal per day from our Quema- 
honing mines at $1.00% f. o. b. cars at the mines. This coal must ail apply to 
the Maryland Steel Co. upon their contract. This contraet to run one year 
from this date. You people to furnish the Maryland Steel Co. cars at times 
when I am short on B. & O. cars or my own equipment. 

"Yours truly, D. B. Zimmerman. 

"Aug. 5, 1905. Accepted. Maryland Coal & Coke Co., 

"By Geo. P. Spates, V. P. 
"We get $1.02% from Md. Steel Co." 

In a statement of account appended to the déclaration the plaintifï 
claimed that the défendant failed to deliver 43,634.483 tons of the coal 

•Fdr otber cases see eaœe topic & § jkumbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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contracted to be delivered, and that the différence between the contract 
price of such coal and the market value at the time and place de- 
liveries should hâve been made was $7,426.02. The défendant, in 
addition to the gênerai issue, pleaded that plaintiff was indebted to it 
in a greater amount than the plaintiff's claim. By stipulation of coun- 
sel a jury was waived, and the évidence submitted to the court in lieu 
of a jury. 

From the fîndings of facts made by the trial court it appears that 
the letter or contract heretofore quoted, was made in pursuance of a 
téléphonie conversation had on July 31, 1905, and that on August 1, 
1905, a contract was entered into between the plaintiff and the Mary- 
land Steel Company in the following words and figures : 

"Contract (In Duplicate). 

"Baltimore, Md., Aucijst 1, 1905. 

"Maryland Coal & Coke Company agrée to sell, and Maryland Steel Company 
agrée to buy: 

"Material. — Quemahoning Coal, mined l)y Quemalioning Coal Co. 

"Quantlty. — Three to four hundred tons per day from August 1, 1903, to 
August 1, 1906. 

"Dellvery. — F. o. b. cars at mines. 

"Shipments. — Daily, except Sundays. 

"Price.— One dollar and two and a half cents ($1.021/2) per ton o( 2,240 
pounds. 

"Terms. — Cash on 25th of month following that In whlch shipments are 
made. 

"Sliip to. — Maryland Steel Company, Baltimore Coal Piers, or Sparrow's 
Point, Md. ' 

"Note. — Cars to be supplied by Maryland Steel Company to take tbis coal. 

"Railroad scale weight at point of shipment to govern settlement. 

"Every effort will be made for the prompt and faithful fulfillment of the 
contract, but seller wlll not be responslble for the delivery of the same if pre- 
vented by strikes and combinations of miners and laborers, accidents in the 
mines, or interruption of transportation, or from any cause or any occurrence 
beyond seller's control. In such cases, obligations to deliver coal under this 
contract are thereby canceled to an extent corresponding to the duration of 
such Interruptions and no liability shall be incurred by seller for damages 
resulting therefrom. 

"Buyers will not be under obligations to receive coal under this contract, 
providing works are not in opération, and due notice thereof is given to seller. 

"Maryland Coal & Coke Company, 

"Geo. P. Spates, V. P. 

"Accepted. Maryland Steel Company, 

"By Frank Tenney, Asst. to Président." 

The trial court, referring to the addendum to the contract of Au- 
gust 5, 1905, between the parties, finds: 

"The words 'We get $1.02% from Md. Steel Co.' were added by Mr. Spatef^. 
of the plaintiff corporation, at the request of Mr. Zlmmerman, of the détend- 
ant corporation, and I find as a matter of fact that this was part of the con- 
tract and one of its terms, and was a reasonable and proper provision to limit 
and assure the amount of profit whlch the plaintiff was to receive as niiddle- 
nian in the transaction, and which, in case of breach by the défendant, llie 
plaintiff might claim as an élément of damages." 

The court further found as a fact that the amount of coal that 
should hâve been delivered under the contract was 91,800 tons, and 
that of this amount 49,665.517 tons were actually delivered, ieaving 
176 F.— 20 
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42,134.483 tons which were not delivered, and that there were not such 
interruptions in the working of the mines as prevented thèse deliveries, 
but that the défendant dehvered such coal to other purchasers under 
contracts entered into subséquent to the date of the plaintiff's con- 
tract, and at priées higher than those therein specified. The court also 
found as a fact that the plaintiff was indebted to the défendant in the 
sum of $3,917.79 for coal dehvered and not paid for under the con- 
tract, and that the plaintifï was entitled to damages at the rate of 2 
cents per ton for the 42,134.483 tons of coal not furnished by défend- 
ant, amounting to $842.69. 

The court further found that the Maryland Steel Company (the 
vendee of the plaintifif) expended, for coal to take the place of the 
coal not furnished by the défendant, the sum of $6,330.34, in excess 
of the amount which it would hâve paid for the coal if fvirnished by 
the plaintifï under its coritract with said Maryland Steel Company, 
and that, before this'suit was brought said Maryland Steel Company 
made demand upon plaintifï for said sum of $6,320.34, as its loss and 
damage. The court, however, concluded as a matter of law, that: 

"In View of the efforts made by the plaintiff, as found by the court, to cause 
and procure the défendant to abide by and fulfill its contract with the plain- 
tiff. and to furnish Jhe 42,134.483 tons of coal not in fact dellvered, defend- 
ant's breach of its contract Is, as matter of law, such cause or occurrence be- 
yond the plaintiff's eontrol as, under the terms of the plaintiff's contract with 
the Maryland Steel Company, canceled the obligation of the plaintiff to de- 
llver to the Maryland Steel Company the said 42,134.483 tons of coal, and ren- 
dered the plaintiff free froni any liability to thç Maryland Steel Company for 
the loss and damage of the latter company by reason of nondelivery of such 
coal, and therefore the plaintiff has no liability to the Maryland Steel Com- 
pany on account of the increased cost of the coal bought and substituted by 
tlie Maryland Steel Company, as above mentioned, and the défendant Is not 
liable in damages to the plaintiff by reason thereof." 

The court thereupon entered judgment for the défendant for $3,- 
075.10, the différence between $3,917.79, the value of the coal dehvered 
and not paid for, and $842.69, the amount of the plaintiff's profit of 
2 cents per ton on the coal not delivered. 

The sole ground of complaint by the plaintiff is that the court con- 
cluded that, under the contract made between the plaintiff and the 
Maryland Steel Company, the latter company would hâve no valid 
ground of recovery againsf the plaintiff, and hence the plaintiff could 
not recover of the défendant damages which it could not suffer. As 
stated by the brief of counsel for plaintiff in error, after quoting the 
clause in itS contract with the Steel Company beginning "Every effort 
will be made for the prompt and faithful fulfillment of the contract," 
etc. : 

"l'he whole (Question on this writ of error is whether, upon the proper con- 
struction of bis clause, the seller, the Coal & Coke Company, was relieved by 
it from liability to the Steel Company for the excess amount paid by the latter 
in the pnrchase and substitution of coal." " 

That surely is the whole question, but this court fails to see how 
it was expected that that question could be settled in this case, as it 
cannot be successfully contended that a finding either way upon this 
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question would render it res adjudicata as between the Steel Com- 
pany and the Coal & Coke Company. 

That there are cases in which the original vendee may recover f rom 
his vendor the damages for nondelivery suffered by his subvendee, 
in advance of their payment, is doubtless settled by the cases of Josling 
V. Irvine, 6 H. & N. 513, Randal v. Rapier, 96 English Common Law 
Reports, 82, and many other English and American authorities ; but in 
none of thèse cases, so far as we hâve been able to discover, was it 
necessary for the trial court to construe a relieving clause in the con- 
tract between the original vendee and his subvendee. A brief exam- 
ination of the two leading English cases just cited may serve to illus- 
trate their wide différence from the case at bar. 

Josling V. Irvine: 

In this case Irvine sold by sample to Josling, 3,000 gallons of naphtha 
at 2s. 6d. per gallon. Josling resold the same to Hoile & Co., also by 
sample, at 2s. 6d. per gallon. The défendant failed to deliver the 
naphtha. It was proved that Hoile & Co. had demanded from plaintiff 
the différence between 3s. 6d. per gallon and 5s. 9d. per gallon, and 
it was also proved that the latter figure was the value in the market 
of naphtha of the quality of the sample, and that naphtha of like 
quality could not hâve been bought by Hoile & Co., at the time of 
the breach, for less than said sum per gallon. The trial court in- 
structed the jury to give the plaintiff such an amount as would enable 
him to pay the assignées of Hoile & Ce, who in the meantime had be- 
come bankrupt. The jury having given the amount claiined, held, 
that the damages were rightly assessed, and that there was no mis- 
direction. In his opinion sustaining the trial court, Baron Bramwell 
said : 

"There Is no real différence between niy opinion and tlmt of my Brother 
Erle as expressed in the cfise of Randal v. Rapier. When a person has bought 
an article, and the seller does not deliver it, if the buyer can go into the mar- 
Icet and get it elsewhere. the différence between the two priées. If any, is the 
measure of damage. Hère it was proved that the plaintiff could not hâve 
bought naphtha of the same quality as that contracted to be sold except at an 
incvease of price equal to the damages claimed. If one has the sagacity to dis. 
cover the value of an article which another possesses, and buys It, he is eu- 
titled to the beneflt of his bargain. Randal v. Rapier is distinguishable from 
the présent case, for the seller, by dellvering barley not equal to contract, the 
defect lu which could not be discovered untll the barley was dellvered, de- 
prived the buyer of the opportuuity of golng into the market aud gettlng an- 
other barley." 

Randal v. Rapier : 

In this case the défendant had sold to the plaintiff seed barley, war- 
ranting it to be of a particular quality known as "Chevalier" barley, 
but had delivered barley of an inferior quality; and it was alleged as 
spécial damage that plaintiff, relying on the warranty, had sold the 
seed barley to T., who had sown it, and had thereby obtained a crop 
inferior to that which would hâve been produced by barley of the 
quality warranted, and so suffered damages which the plaintiff was 
bound to make good. Upon the exécution of a writ of inquiry, after 
a judgment by default suffered by défendant, évidence was given of 
the différence in value of the crop actually produced from the seed sold 
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and the crop which would hâve been produced by seed barley of the 
quality warranted. It further appeared that plaintiff's vendee had 
claimed from him compensation, which plaintiff had agreed to make, 
but no sum had been actually agreed upon and no payment actually 
made. Held, that in assessing the damages the jury ought to include 
the amount to which they considered the plaintiff had become Hable 
to his vendee in respect of the différence of the crops. 

In the opinions of the justices dehvered in this case there was some 
différence of view as to whether damages not actually paid by plain- 
tiff could be recovered; Wrightman, J., being of opinion that they 
ought not to be allowed until paid, while Lord Campbell, C. J., Comp- 
ton, J., and Erle, J., held that they might — Erle, J., saying: 

"I think the true rule is that a liability to loss is sufficlent to give the party 
liable a title to recover." 

Accepting this statement as correctly laying down the law, it seems 
to us apparent that it is not applicable to the facts of the case at bar, 
because it cannot be said with certainty that the plaintiff bas incurred 
a liability to the Maryland Steel Company, and we think that the lia- 
bility referred to by the English court as sufiîcient to warrant recovery 
of the spécial damage must be an absolute liability, not requiring the 
interprétation of a spécial contract to ascertain its existence. In the 
case at bar the trial court held thàt no liability existed by reason of 
the relieving clause in the contract between the plaintiff and the Mary- 
land Steel Company. However, it is manifest that that court's finding 
in that respect is not binding on the Steel Company, which was not a 
party to the action, and it will bave a right to a judicial construction 
of its contract with the plaintiff, by a court of compétent jurisdiction. 
In the event that such court held that plaintiff was liable to the Steel 
Company under the contract between them, the amount of such recov- 
ery would be, at least, prima facië évidence of the amount it should 
recover, by way of spécial damage, from the défendant in error. Reg- 
gio V. Braggiotti, 7 Cush. (Mass.) 166. 

The broad distinction between thç two English cases referred to 
and quoted from, and the case at bar, is that in both of the former 
the liability of the plaintiff was absolute, and the only subject of in- 
quiry was as to the amount. There was no necessity to judicially 
construe any contract between the plaintiff and his subvendee, because 
there was no relieving clause in such contract. Hère the very finding 
of the trial court, that the Coal & Coke Company, by virtue of the re- 
lieving clause in its contract with the Steel Company is not liable for 
the damages ;claimed by the Steel Company, illustrâtes the danger and 
difficulty of at ail extending the doctrine laid down in Josling v. Ir- 
vine and Randal v. Rapier. In those cases there was and could be no 
doiibt of the liability of plaintiff to bis subvendee. In this case that 
is certainly a serious question, and one requiring a judicial construction 
of a written Contract. 

It is manifest, therefore, that plaintiff cannot be said to be under 
an absolute liability to the Steel Company until the contract between 
the parties is judicially construed by à court of compétent jurisdiction, 
and inasmuch as, under the doctrine laid down by the English cases 
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quoted from, the plaintiff's right to sue for such spécial damages can- 
not be said to arise until his liability for them exists, it follows, in our 
view, that the court below erred in its third conclusion of law, to the 
effect that "the plaintiff has no liability to the Maryland Steel Com- 
pany on account of the increased cost of the coal bought and substi- 
tuted by the Maryland Steel Company, as above mentioned, and the 
défendant is not liable to the plaintiff by reason thereof," for the 
reason that the court had not jurisdiction to détermine that fact, in- 
asmuch as the Maryland Steel Company was not before the court as a 
party, and is entitled to a judicial construction of its contract by a 
court of compétent jurisdiction in an action against the Maryland Coal 
& Coke Company. 

We conclude that the case at bar, in so far, and in so far only, as it 
was brought to recover the spécial damages claimed from the plaintiff 
by the Maryland Steel Company, was prematurely brought, and that 
that feature of the litigation should be dismissed without préjudice to 
a new action therefor in the event that its liability to the Steel Com- 
pany is judicially determined. 

The judgment in this case entered is, in our opinion, correct as to 
amount, but should be amended so as to be without préjudice. As, in 
this view of the case, it cannot be said that either party has substan- 
tially prevailed in this court, we direct, in the exercise of our discré- 
tion, that the costs in this court upon this writ of error be equally di- 
vided. 

Reversed and remanded for entry of judgment in accordance with 
this opinion. 

Reversed. 



QUEMAHONING COAL CO. t. MARYLAXB COAL & COKE CO. 

(Circuit Court of Appeals, Fourtli Circuit. November 4, 1909.) 

No. 886. 

Sales (i 417*)— Action by Buter for Failure to Deliver— Sufficienoy or 
Evidence. 

Evidence eonsidered, and Jield to sui^port a flndlng ttiat défendant was 
liable for breaeh of a contract to deliver coal, as against a défense that 
It had the right t» prorate delivery with other contracts ; there being no 
provision to that effect in the contract, and it being shown that it deliv- 
ereà on contracts subsequently made at a higher price, 

[Ed. Note. — For other cases, see Sales, Cent. Dig. § 1173 ; Dec. Dlg. § 
417.*] 

In Error to the Circuit Court of the United States for the District 
of Maryland, at Baltimore. 

Action by the Maryland Coal & Coke Company against the Que- 
mahoning Coal Company. From the judgment, défendant brings er- 
ror. Affîrmed. 

See, also, 176 Fed. 303. 

'For other cases see Bame topic & § numbek in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 
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Ernest O. Kooser and Frederick Dallam (Ogle Marbury and Ed- 
mundi E. Kiernan, on the brief), for plaintiff in error. 

Frank Gosnell and Carroll T. Bond (Charles F. Uhl, Jr., on the 
brief), for défendant in error. 

Before PRITCHARD, Circuit Judge, and KELLER and Mc- 
DOWELL, District Judges. 

PER CURIAM. This was a cross writ of error sued out by Que- 
mahoning Coal Company, défendant below, from the same judgment 
to review which Maryland Coal & Coke Company sued out a writ of 
error in No. 885 (176 Fed. 303), and as the essential facts in regard 
to the origin of the litigation are recited at some length in our opinion 
in that case it will be unnecessary to restate them hère. 

The case was tried by the court in lieu of a jury by agreement of 
counsei, and the court, while its gênerai judgment was in favor of 
the défendant below (plaintiff in error hère), found damages in favor 
of the plaintiff below in a sum equal to two cents per ton for ail the 
coal not furnished by plaintiff in error under a contract which reads 
as follows: 

"Queniahoning Mines, Ralphton, Pa. 

"D. B. Zimmerman, Président. 

"(Quemahoning Coal tlje Best Steam Coal.) 

"Qnotatlons snbject to change without notice, and deliveries siily'ect to car 
supply, strilies, accidents, and any otlier causes beyond our control. 

"Railroad weights govern ail sales. 

"Quemaliouing Coal Company. 

"Miners and Shippers of Bltinuinous Coal. 

"Offices: Somerset, Pa., Aug. 5. 1905. 
"Maryland Coal & Coke Co., Baltimore, Md. — Dear Sirs: In reply to your 
letter, I will agrée to funiish tliree hundred tons coal per day from our Que- 
mahoning mines at .Çl.OO^^ f. o. b. cars at the mines. This coal niust ail apply 
to the Maryland Steel Co. upon thelr contract. This contract to run one year 
f);om this date. ïou people to furnlsh the Maryland Steel Co. cars at finies 
when 1 am short on B. & O. cars or my own equipment. 

"Yours truly, D. B. Ziiumermau. 

"Aug. 5, 1905. Accepted. 

"Maryland Coal & Coke Co., 

"By Geo. P. Spates, V. P. 
"We get $1.0214 from Md. Steel Co." 

We do not regard it necessary to notice separately ail the assign- 
ments of error. The first is based on the refusai of the court to hold 
that the Quemahoning Coal Company had a right to substitute deliv- 
eries of coal from the mines of the Valley Coal & Stone Company in 
lieu of coal from its own mines in filling the contract in suit. The 
terms of that contract are so plain and absolute that there is no pos- 
sible merit in this contention, and, it may be further noted, the sub- 
stitution of this coal was only objectéd to after the consignée, Mary- 
land Steel Company, had found and reported that the coal delivered 
from the mines of the Valley Coal & Stone Company was inferior 
in quality to the Quemahoning product. 

The gist of the remaining assignments of error was to the effect 
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tnat, inasmuch as the plaintiff in error had other contracts, and was 
unable to fill them ail, it was entitled to prorate its deliveries upon 
ail of its contracts. We think an inspection of the record is ail that 
is necessary to réfute the bona fides of this claim. Such inspection 
will show that, subséquent to the date of the contract in suit (which 
provided for deliveries of 300 tons per day), the plaintifï in error 
took additional contracts (at higher priées) conservatively aggregat- 
ing over 1,000 tons per day, besides having other contracts contem- 
poraneous with, or earlier in date than, the contract in suit, amount- 
ing to over 600 tons per day. It is possible that some of thèse earher 
contracts had expired before the additional contracts were taken, but 
it is certain that thèse subséquent contracts were taken without re- 
gard to that good faith which the contractual relations already en- 
tered into with the défendant in error demanded of plaintiff in error. 

The court found as a fact, and we conclude was justified in find- 
ing, that plaintifï in error was not prevented by any interruption of car 
supply, strikes or combinations of miners or laborers. or accidents 
in the mines, or any other cause beyond its control, from delivering 
the full amount of coal called for by the contract in suit, and found 
that the amount undelivered was applied to other contracts, subse- 
quently taken, and at a higher price. The évidence shows that, as a 
rule, so far from there being a shortage of cars, there was an abun- 
dance of cars on hand, and it further shows that the plaintiff in error, 
as early as November 28, 1905, directed défendant in error to cease 
delivering empty cars of the Maryland Steel Company (the consignée 
under the contract in suit), and refused to load any more of them for 
the présent. In addition to this the record shows that on only 80 days 
in the entire contract year did the plaintiff in error load ail of the 
available cars on hand, and that of thèse days 44 occurred in the period 
prior to December 1, 1905, up to which date no shortage in deliveries 
was experienced under the contract in suit. In fact, it was in months 
when the car supply was most abundant and the shipments greatest 
that deliveries under this contract were the least. On only one day, 
viz., July 14, 1906, did the plaintiff in error ship an amount of coal equal 
to the daily deliveries contracted for with défendant in error and with 
parties with whom subséquent contracts were made. On that date it 
shipped 1,582.9 tons, and in the entire month of July, 1906, 21,868.4 
tons, and it is significant, upon the question of the good faith of the 
claim of plaintiff in error that it did not willfully violate this con- 
tract, that of this monthly shipment, the largest in its history, but 89 
tons were delivered under the contract in suit. 

It seems to us that the true state of affairs in regard to thèse de- 
liveries in the spring and summer of 1906 (when the main part of 
the shortage occurred) is plainly indicated by provisions inserted in 
some of the subséquent contracts entered into by the plaintiff in error, 
at prices higher than that stipulated in the contract in suit. Thus, in 
the contract (Plaintiff 's Exhibit FF) made April 11, 1906, between 
plaintiff in error and Barnes & Tucker Company, for 40,000 tons of 
coal to be delivered at ihe rate of 3,333 tons per calendar month at 
$1.25 per ton, it was agreed that: 
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"I( the saia Quemahonlng Coal Company falls to dellver In eqnal monthly 
Bhlpments 3333 tons of eoal per mpnth, as above stated, the said Barues & 
Tucker Company bave the privilège bf golng into the open market and buying 
coal of satlsfactory quàllty, to an estent correspondlng to shortage In Quema- 
'honlng Coal Company's shipments, and charging to the sald Quemahonlng 
Coal Company the différence between the price herelnabove agreed upon and 
the priée they are compelled to pay in open market." 

There is nothing in that côntract looking to a right to prorate any 
shortage in deliveries ; but, on the contrary, such a right or custom is 
expressly negatived. 

It is unnecessary and useless to analyze the évidence further. We 
are fully convinced that the learned judge below was abundantly jus- 
tified in his fifth and sixth iSndings of fact (page 19, record), and in 
his first, second, and fourth conclusions of law (pages 21 and 22, 
record), and we therefore affirm the judgment entered by the Circuit 
Court, so far as concerns the matters i-aised by this cross writ of 
error, with costs. 

AfBrmed. 



McGRAW V. McGRAW et al. 

(Circuit Court of Appeals, Slxth Circuit. January 4, 1910.) 

No. 1,952. 

1. Wn-ts d 443*) — GbnbbaIi Rules of Consteuctton— Intention of Tes- 

TATOB. 

In the cons.truction of a wlll, it Is the first duty of a court to ascertaln 
the Intention of the testator, for whlch purpose ail the provisions of the 
will should be examlned so as to ascertaln his gênerai purpose, and, un- 
less the plain import of the words demand otherwise, they should be so 
construed as to be consistent each one with ail the others and not in vio- 
lation of law, statutory or gênerai. 

[Ed. Note.— For other cases, see Wills, C^nt. Dig. § 960 ; Dec. Dig. i 
443.*] 

2. Wills (§ 449*) — Constbuction Aqainst Partial Intestact. 

A wlll should be so construed as to prevent intestacy as to any part of 
the testator's property, if such a construction may reasonably be given. 

[Ed. Note. — For other cases, see Wills, Cent. Dig. § 905; Dec. Dig. S 
449.*] 

3. Wills (§ 449*)-^Paetial Intestact. 

A wlll in terms gave, devised, and bequeathed the testator's entlre es- 
tate, real, personal, or mixed, to trustées to be held and managed on 
certain trusts, and provided that on the death of the testator's wife and 
daughter, and after the payment of ail his debts, "my remaining estate, 
real and personal, shall be dlstributed by my sald trustées as follows," 
and, after making a spécifie bequest, that "the residue of said estate" 
should be divlded and distributed in certain proportions to persons there- 
in named or designated. Eeld, that It was the évident intention of the 
testator to dispose of ail of his property, and that the wlll should not be 
Bo construed as to leave hlin intestate with respect to certain real estate 
whlch was excepted from the property the trustées were authorized to 
sell and not specificall'y devi»ed. 

[Ed. Note.— For other Cases, see Wills, Cent Die. S 965 ; Dec. Dig. I 
449.*] 

*ror sthw cases see same topiË fi S numbbb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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4. PERPETaiTiES (I 6*) — Suspension of Absolute Powee op Aliénation- 
Construction oF Testamentaky Trust. 

In a will which iinpliedly prohlblted trustées, to whom tlie entire es- 
tate was devised and bequeathed in trust, from selUng a certain buildins 
and the lots on which it stood, but proyided that they should control and 
manage the same, aud that the estate should not flnally be distributert 
until after the death of both the testator's wlfe and daughter, a provi- 
s.ion, that it should be distributed "uiKin the death of niy said wlfe and 
daughter and after the payment of ail my said debts," did not create a 
distinct trust for the payment of the debts which should continue beyond 
the lives of the wife and daughter and until such debts were actually 
paid, nor operate to suspend the power of aliénation of the building and 
lots for a longer period that during the continuance of the two lives, in 
violation of Comp. Laws ilieh. 1897, §§ 8796, 8797, but the meanlng of the 
provision in respect to the debts was nothing more than that the distrib- 
utees to whom the property then passed should take the same subjeet to 
the payment of the debts, as they must in any case under the law. 

[Ed. Note.- — For other cases, see Perpetuitles, Cent. Dig. §§ 49, 52 ; Dec. 
Dig. § 6.*] 

Appeal from the Circuit Court of the United States for the East- 
ern District of Michigan. 

Suit in equity by William McGraw against Homer McGraw and 
others. Decree for défendants, and complainant appeals. Affirmed. 

The following is the statement of the case prepared by Harlan, Cir- 
cuit Justice: 

The basis of this suit is the last will of Thomas McGraw, made July 30, 
1892. The testatôr died in Michigan on the llth of October, 1897, being at 
the time of ils death a citizen and résident of that state. The plaintifC, who 
is a son of the testator's brother, Miles McGraw, and a citizen of Texas, 
claims an estate in fee in an undivided one-thirtieth of the real property In 
Détroit, known as the McGraw Building and the lots upon which it is located. 
He brought this suit to remove the cloud upon his title, arising, he allèges. 
from the claims made by the défendants and others. The défendants named, 
whether individual or corporate, are citizens of Michigan, and no point is 
made as to the jurlsdiction of the court, so far as jurisdiction dépends on di- 
versity in the citizenship of the parties. 

The controlling questions in the case are thus stated in the twenty-ninth 
paragraph of the bill: 

"(29) That your orator claims and insists that under the proper construc- 
tion of said last will and testament and the codicils thereto, said McGraw 
building and the lots upon which the same is situated are not disposed of by 
said last will and testament and are, under the laws of the state of Michigan. 
Intestate property, and that your orator as one of the heirs at law of said 
Thomas McGraw has an estate in fee simple in an undivided one-thirtieth 
part thereof ; whereas, the défendants claim and inslst that under the proper 
construction of said last will and testament said McGraw building and the 
lots upon which the same is situated are disposed of by said last will and 
testament, and that the défendants Homer McGraw and Hoyt Post, trustées 
under said last will and testament, and their successors in trust, and their 
co-trustees in case of the appointment of a trustée to succeed said Charles E. 
Swales, hâve, in virtue of said last will and testament, an estate therein for 
and during the lives of said Sarah I. McGraw and said Ivey McGraw Serrill, 
with contingent remainders over to the persons and for the uses and purpos- 
es set forth in the tenth paragraph of said last will and testament." 

A elear understanding of thèse questions can be had only after an exami- 
nation of the entire will. It is appropria te therefore to give In full the will 
and the annexed codicils. They are as foUows: 

"First. I give, devise and bequeath to Homer McGraw, Ho,yt Post, and 
Charles E. Swales, ail of Détroit, Mich., and to their survivors or survivor 

•l'or other cases see same toplc & 5 numbeb In Dec. & Am. Dlgs. 1907 to date, & Rep'r Index»! 
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and sueeessors appolnted by said snrvivors or survivor, as hereinafter pro- 
vlded, ail my property and estate, real, personal and inixed, wherever the 
same may be situated, in trust, nevertheless, and for the uses and purposes 
and subject to the conditions followlng: They shall tal^e possession of ail of 
sald estate and hâve the control, care and management thereof, and shnil 
hâve full power and authority at their discrétion to sell, dispose of aud cou- 
vey In fee simple any and ail of sald estate, excepting, liowever, the bloclc 
formerly knovcn as Mechanies' Hall and now called the McGraw Building sit- 
uated at the corner of Grlswold street and Lafayette avenue in said city of 
Détroit, aud the lots on which the same is situated; aud excepting aiso aiy 
homestead and my household goods and furniture, and out of the proceeds of 
such sales and from the ineome of said estate, sald trustées shall uutil ail 
debts and clalms against my estate are fuUy settled and paid, pay quarterly 
to my beloved wlfe, Sarah I. McGravr, at the rate of three thousand dollars 
($3.000.00) per annum for her support and maintenance, and shall pay quai'ter- 
ly to my daughter, Ivey F. McGraw, or to her guardian for her, if she shall 
then be a mlnor, at the rate of flfteeu hundred dollars ($1,500.00) per amiuui, 
for her éducation, support and maintenance, and shall pay quarterly to each 
of my sisters, Ellzaheth Ford and Mary Ann Williams, If they shall survive 
me, at the rate of three hundred dollars ($.300.00) per annuni, aud quarterly 
to my stepson, James Heury Selden, if he shall survive me, at the rate of 
two hundred dollars ($200.00) per annum, to ald In her support and mainte- 
nance ; and shall expend the sum of three hundred dollars ($300.00) per an- 
num in the purcliase of law books to be added to the law library I now hâve 
In said McGraw building, for the use of lawyers occupying offices in said 
Mbek, said trustées shall also, during said finie, pay rent for the i)ew in St. 
.Tohn's Chureh, which I now occupy, or a pew in suoh other chureh as my wife 
may wlsh to attend, and pay the taxes and keep up the necessary rer)airs on 
my homestead and said McGraw building, the above provisions in favor of 
my said wlfe, daughter, stepson and sisters are lutended tô be personal, and 
to cease as to each one of them with her or his death. 

"Second. My sald trustées are authorlzed and directed to erect over my 
grave a suitable monument at such cost as their judgment shall dic-tate and 
pay for thê same out of the lucome of my said estate, and as part of the ex- 
penses for adminlsterlng the same, provided I shall not during my lifetlme 
hâve erected a monument for the purpose. 

"Thlrd. It Is my expectatlon tlyit sald Homer McGraw will. If agreeable 
to my sald trustées, dévote hIs whol'e tlme and attention to the care and man- 
agement of said estate, and It is my désire that so long as he shall do so with 
the consent and agreement of my said trustées, he shall receive out of the 
gross ineome of said estate such reasonable saiary for such services as my 
said trustées shall flx, the same to be treated and consldered as part of the 
expensé cif ' managing said estate, and to be paid monthly. 

"Fourth. My said trustées are authorized, If I shall not do so in niy llfe- 
time. to erect one or more additlonal stories upon the top of the said McGraw 
building, this to be doue out of a fund to be aceuniulated out of the net in- 
eome, and they are at Hberty for thls purpose, if in their judgment it shall 
be best, to deiay the payment of the principal of the iucumbrances ou said 
promises ; my présent judgment is that prol>ably wlthin say five years after 
my decease such érection wonld be lîrofltable but with this suggekion I leave 
the matter'in the discrétion of my said trustées. In case sald McGravi' build- 
ing shàll be destroyed or partly destroyed by lire or otherwise, my said trus- 
tées are hereby authorized to rebulld or reconstruct the same. 

"Flfth. The residue of the proceeds of sàid sales and of the net ineome of 
said estate shall be used to pay ail niy just debts, and upon the payment of 
ail :otheii" debts, the same shall be appUëû as fast as may be, and set aside and 
aceumulated to be appUed as fast as may be to tlie payment of ail mortgage» 
and incumbranees which may exist on sàid McGraw building property and on 
my sald homestead. 

"Slxth. After ail my debts and mortgages and ail Iucumbrances on my es- 
tate are fully paid, and when the net ihcbme of my estate sliall bave reached 
the sum of twenty-flve thousand dollars ($25,000.00) per annuni, my sald trus- 
tées shall set aside at least twenty-flve hundred dollars ($2,."')00.00) a year un- 
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til the sum of about fifteen thousand dollars ($15,000.00) shall bc accumulated, 
which sum they shall expend in the érection of a sultable fountaiu of artistic 
design on the triaugular parcel of grouud between the city hall and Michigan 
avenue, and Griswold Street In the city of Détroit, or in case that ground 
shall not be obtainable, then on some other suitable public ground which my 
trustées may sélect in that vicinity. 

'•Seventh. My homestead and my household goods and furniture may be oc- 
cupied and used by my wife during her lifetime free of rent or charge, and 
by my daughter with her so long as they llve together ; and after the death 
of niy sald wife my said daughter, Ivey, may occupy and use the same, if not 
sold, during her lifetime free of rent or charge ; and at the death of both my 
said wife and daughter said homestead, if not sold, shall go in fee simple to 
the chjldren if any then living, by lawful marriage of my said daughter Ivey, 
and to the children, if any then living of my deceased child, by right of repré- 
sentation, their heirs and assigns forever. I empower my trustées, however, 
with the advice and consent of my wife, If at any time in her lifetime she 
shall désire it or after her death with the advice and consent of my said 
daughter Ivey, provided the majority of my said trustées shall deera it best, 
to sell and convey my said homestead, in which case the proceeds of such sale 
shall fall into and become a part of the residuum of my estate. 

"Eighth. After ail debts and demands of every kind against my estate are 
fully settled and paid, said trustées shall pay one per cent, of my annual net 
Income to each of the following institutions of the city of Détroit, viz., St. 
Ijuke's Hospital, Harper Ilospital, Home of the Friendless, and the Woman's 
Hospital and Foundlings' Home, to be used and applied solely for purposes 
as follows, viz., to fully defray the expenses so far as the same may go of one 
or more indigent and deserving persons as the officers of said institutions 
shall respectively sélect; of the remainder of the annual net income of my 
estate, if the same shall be but ten thousand dollars ($10,000.00) or less, my 
said trustées shall pay three-flfths (3-5) thereof in quarterly payments to my 
said wife during the terni of her life, and two-flfths (2-5) thereof in quarterly 
payments to my said daughter during the term of her life. If the said re- 
mainder of my annual net income be over ten thousand dollars ($10,000.00) 
said trustées shall pay quarterly to my said wife during her lifetime at the 
rate of flve thousand dollars ($5,000.00) per annum, and as much more as shall 
with said flve thousand dollars ($5,000.00) equal one-third (1-3) of the net 
yearly Income of my said estate, and pay quarterly to my said daughter, Ivey 
F. McGraw, during her lifetime at the rate of flve thousand ($5,(XX).00) per an- 
num, and as much more as shall with said flve thousand dollars ($5,000.00) 
equal one-third (1-3) of the net income of my said estate, and until the final 
distribution of my estate as hereinafter provided shall continue the payments 
of the annuities to the said Elizabeth Ford, Mary Ann Williams, and James 
Henry Selden, in amounts and manner as above provided and in the event of 
the death of said I31izabeth Ford, the annuity payable to her shall be paid 
to her daughter Mary Ford, if living, and in the event of the death of sald 
Mary Ann Williams the annuity payable to her shall be paid in equal shares 
to such of her daughters, Jane, Arvilla, Ilobie and Joséphine as shall be then 
living. 

"The above provisions in favor of my wife are intended to be in lieu of her 
dower interest in my estate, and are to be received and accepted by her in 
lieu thereof and in full of ail her claims against my said estate. 

"ïhe payments above provided to be paid ont of the income of my estate 
to my said daugliter Ivey F. shall be payable only to her or her legally consti- 
tuted guardian, and shall in no event be assignable by her and an assignment 
by lier of any portion of such income shall render null and void to that extent 
the provision of this will for the paymeut tliereof to her, and the same as to 
the payments above provided to be made tothe sjiid James Henry Selden. 

"TJî'Kni the death of my said wife said trustées ont of the gross income of 
said estate shall pay the expenses of her funeral and burial in proper and flt- 
ting manner and of the inscription of her name upon the monument above 
provided for. 

"Ninth. I hereby direct that my estate shall not be finally di.stributed until 
the death of both my said wife and my said daughter; and in case of the 
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death of my sald dnugliter previous to the death of my said wife, tlien diu'iiig 
the remaiiider of the life of my sald wife the annulty hereinbefore provided 
for my sald daughter shall be dlvided among her children if she leave auy 
at her death, share and sliare alike. 

"Tenth. TJpon the death of both my said wife and my said daughter, and 
after the payment of ail my sald debts, my remaining estate, real and Person- 
al, shall be dlstrlbnted by my said trustées as follows: The law books and 
library hereinbefore mentioned, with the accumulation thereof shall be turn- 
ed over to such association or incorporation composed of attorneys at law of 
the clty of Détroit as my sald trustées or their successors shall détermine ; 
If such association or Incorporation shall then exlst, or shall then organize, 
whlch shall be willing to accept thé same and to maintaln and keep up said 
library separate from any other law library, under and by name of the Mc- 
Graw Library, for the use and beneflt of the members of such association, 
and such bther attorneys at law of the sald clty as they shall admit under 
reasonable régulations to the privilèges of such library, and I hereby give and 
confer upon my said trustées, and their successoi's In office, at the closs oi 
sald trust, full power and authorlty In their discrétion to name and appoint 
the beueflclary to take and reeelve this legacy and to carry out Its purposes 
as above suggested. 

"Of the resldue of said estate I glve, devise and bequeath one per cent, 
thereof to each of the followlng institutions of the clty of Détroit, vlz., St. 
Luke's Hospital. Harper Hospltal, Home of the Frlendless and Woman's IIos- 
pltal and Foundllngs' Home, and of the remalnder of sald estate I glve, de- 
vise and bequeatli one-third (1-3) thereof to the children born In lawful wed- 
lock of my sald daughter Ivey F. If any who shall then be livlng. In equal 
shares, the shares of any deceased chlld golng by rlght of représentation to 
its children, if any of them livlng, and the resldue of my estate shall be dls- 
tributed as follows: One-thlrd (1-3) thereof to said Homer McGraw, hls heirs 
and asslgns forever, and the remalnder thereof shall be divided into five equal 
portions, one of which shall go to said Elizabeth Ford, if Ihang, and if not 
livlng to her daughter Mary Ford ; one to said Mary Ann Williams, If living, 
and if not living then in equal shares to such of her daughters, Jane, Arvilla, 
Bobie and Joséphine as shall then be livlng ; oue to William BIcGraw, son 
of my deceased brother Richard; one to William McGraw, son of my de- 
ceased brother Miles ; one to Maggie Whipple and Corrine McGraw, daugh- 
ters of my deceased brother William, and it is my further will that if any of 
the aforesaid final bequests shall fail for want of legatees, as above specifled, 
to take the same at the time of final distribution, such bequest or bequests 
shall be divided among the other legatees as above specified ; who shall then 
be livlng, in the same proportions as near as may be, as hereinbefore pro- 
vided. 

"Bleventh. I désire that said trusteeship of my estate shall be kept full and 
I therefore authorize the survivors or survivor of my said trustées. In case 
of a vacancy by the death, Incapacity, removal or résignation of either of their 
number, to sélect and appoint hls successor, and from the followlng persons 
if they shall then be livlng, William H. Brace, Samuel R. Mumford, and Beu- 
ben Kempf, who shall be invested wlth the same powers and authorlty to act 
in ail matters pertaining to my estate as the several trustées hereinbefore 
named. 

"Twelfth. I hereby nomlnate and appoint the aforesaid Homer McGraw, 
Hoyt Post and Charles E. Swales and the survivor or survivors of them to 
be the executors of this my last will and testament." 

The first oodicll, made August 6, 1892, was in thèse words: "Whereas by 
my aforesaid will In item first thereof I did provide that my trustées named 
thereln should out of the proceeds of sales therein provided for and from the 
income of said estate, until ail debts and claims against my estate are fully 
settled and paid, pay quarterly to my beloved wife, Sarah I. McGraw, at the 
rate of three thousand dollars ($3,000.00) per annum for her support and main- 
tenance ; now I désire to Increase sald amount to flve thousand dollars 
($5,000.00) per annum and provide that my said trustée shall, out of said pro- 
ceeds of sales and from sald income, until ail debts and claims against my 
estate are fully settled and paid, pay quarterly to my said wife at the rate of 
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flve thousand dollars ($5,000.00) iiistead of three tliousand dollars ($3,000.00) 
per annum for her support and maintenance ; and in ail other respects I 
Jiereby ratify and conflrm my sald will as above written." 

The second codicil, made August 15, 1896, was as follows: "Whereas, by 
paragrapli numbered seven of niy said will, it is provided among other thlngs 
that after the death of my wife my daughter Ivey may occupy and use my 
homestead and household goods, if not sold during her lifetime, free of rent 
or charge, and that at the death of both my said wife and daughter said 
homestead, if not sold, shall go to the llving children of said daughter and 
to the children, if any then livlng, of any deceased child by right of représen- 
tation ; and whereas since maklng said will I hâve assisted my said daughter 
to build her a home eisewhere. Now I désire to provide that upon the death 
of my said wife said homestead shall at once fall into and become a part of 
the residuum of my estate to be treated and disposed of as is in said will 
provided for such residuum, and that thereafter the consent and advice of 
said daughter shall not be necessary to a sale of said homestead, and in ail 
other respects I hereby ratify and conflrm my said will as above written." 

The présent suit in equity was instituted on the 24th day of August, 1906. 

After stating the relationship of the several individual défendants to the 
décèdent, and after Indicating the contentions of the parties, as above quoted 
from the twenty-ninth paragraph of the bill, it is alleged: 

"(30) That the said Thomas McGraw died leaving debts and liabilities un- 
paid, which hâve become and are claims and liabilities against hls estate, and 
that the said claims and liabilities hâve not yet ail been paid, and there is not 
suflicient Personal estate of said estate to pay the same. 

"(ol) That Immediately upon the appointmont and qualiiication of said IIo- 
mer McGraw, Hoyt Post, and Charles E. Swales as executors of said last will 
and testament, under the provisions of section 93-54 of volume 3 of the Com- 
piled Laws of Miehigan for the year 1897, sald executors entered into posses- 
sion of said McGraw building and of the lots upon which the same is situated. 

"(32) That since the death of said Charles E. Swales said Homer McGraw 
and Hoyt Post hâve, in thelr capacity as executors of said last will and testa- 
ment, continued in possession of said McGraw building and the lots upon 
which the same is situated. 

"(33) That said Hoyt Post and Homer McGraw in their capacity as trustées 
under sald last wiU and testament are not in possession of said McGraw 
building and the lots upon which the same is situated or any part thereof. 

"(34) That the value of your orator's estate in fee simple in an undlvided 
one-thirtieth part of said McGraw building and the lots upon which the same 
is located, is more than $2,000. 

"(35) That for the purpose of recovering possession of your orator's estate 
in said McGraw building and the lots upon which the same is located, your 
orator commenced an action at law in ejectment on August 30, 1905, in the 
Circuit Court of the United States for the Eastem District of Miehigan, 
Southern Division, against said Homer McGraw and Hoyt Post as défend- 
ants. 

"(36) That the défendants in said ejectment suit, Homer McGraw and Hoyt 
Post, claim to be and are In possession of said McGraw building, and the lots 
upon which the same is located, in their capacity as executors of said last 
will and testament. 

"(.37) That Inasmuch as the debts and liabilities of the estate of said Thom- 
as McGraw are still unpaid, and there is not Personal estate amply sufficient 
for the payment of the same, said Homer McGraw and Hoyt Post are proper- 
ly lu possession of said McGraw building and the lots upon which the same 
is located, and your orator can hâve no relief and is utterly without remedy 
In a court of law. 

"(38) That the défendants not only claim that sald Homer McGraw and 
Hoyt Post, as trustées under the last will and testament of sald' Thomas Mc- 
Graw, hâve a présent estate In sald McGraw building and the lots upon which 
the same is located, but also claim that said Ivey McGraw Serrill is the daugh- 
ter and one of the heirs at law of said Thomas McGraw, and for thèse reasons 
that your orator is not an heir at law of said Thomas McGraw under the 
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laws of the state of Michigau, and has no présent interest In said McGraw 
building and the lots upon which tlie same is located. 

"(39) That by reason of the claims aforesaid jour orator's estate in said 
McGraw building and the lots upon whlch the same is located is clouded, and 
Inasmuch as none of the défendants herein in the eapacity in which they aie 
made défendants are in possession of said McGraw building, and the lots upon 
which the same is located, your orator has no remedy In the premises except 
in equity. 

"(40) That the heirs at law other than your orator of said Thomas McGraw 
are very numerous and cannot without mauifest inconvenience and oppressive 
delays be ail brought before the court In this suit. 

"(41) That the heirs at law of said Thomas McGraw, other than your orator 
and the beneficiaries under said last will and testament who hâve not been 
made défendants herein, are proper parties to the suit, but cannot be made 
parties by reason of some of them being ont of the jurisdiction of the court, 
and some of them being résidents of the state of IMichigan and interested, if 
at àll interested, on the same side of the controversy as your orator, whereby 
thelr joinder would oust the jurisdiction of the ^court, but said other heirs 
at law and beneficiaries are not indispensable parties to the suit, inasmuch as 
they are either represeuted by the trustées aforesaid or are not afflected tbere- 
by to their préjudice, and are not Interested in your orator's undivided estate 
In the property aforesaid." 

The relief sought by the bill is as foUows: 

"First. That the last will and testament and codiclls thereto of Thomas 
McGraw, deceased, may be construed by this honorable court. 

"Second. That this honorable court may by its decree so construe the last 
will and testament and the codicils thereto of Thomas McGraw as to flnd that 
the building known as the McGraw building, and the lots upon which the same 
is situated are not disposed of by said last wIU and testament and the codicils 
thereto, and that your orator has an estate In fee simple In an undivided one- 
thirtieth (1-30) part thereof. 

"Third. That the cloud upon the tltle of your orator to an es.tate In fee sim- 
ple in an undivided one-thirtieth part of the McGraw building and the lots 
upon which the same is located, caused by the claims of the défendants, may 
be removed and your orator deereed to hâve the estate aforesaid, free, clear, 
and unincumbered by reason of the claims aforesaid. 

"Fourth. And that your orator may bave such further, other, or différent 
relief in the premises as the nature of the circumstanees of the case may re- 
quire." 

There were demurrers to the bill which make It necessary to Inquire wheth- 
er the grounds upon which the plaintilï claims relief can be sustained. Tlie 
case has been argued and submitted to the court upon thèse demurrers. 

Mr. Justice Harlan, after stating the case as above, delivered the 
opinion of the court : 

Learned counsel referred to the gênerai rules which control in the construc- 
tion of wills, and the duty of the court to give effect to the intention of the 
testator. There can be no rooni for dispute as to what those rules are. Chief 
.Justice aiarshall, in Finlay v. King's Lessee, 3 Pet. 346, 7 L. Ed. 701, said: 
"Tlie intent of the testator is the cardinal rule in the construction of ynlls ; 
and if that intent can be clearly pereeived and is not contrary to some positive 
rule of law, it must prevail ; although in giving effect to it some words should 
be rejeeted or so restralned in thelr application as to materially change the 
literal meanlng of the particular sentence." Such is the recognized rule in 
Michigan; for, in Eyer v. Beck, 70 Mich. 180, .38 N. Vf. 20,. the Suprême Court 
of this state, speaking by Mr. .lustice Campliell, said that the cardinal prin- 
Ciple of interprétation of wills wa s to carry ont the intention of the testator, 
if it is lawful, and if It eau be discovered. The prlnciple is more fully ex- 
pjessed in Foster v. Stevens' Ex'r, 146 Mich. 131, 109 N. W. 205, where the 
court said: "In the construction of a wIU the first duty of a court is to as- 
certain the intention of the testator. . Such Intention is to be ascertalned from 
the whole will Interiireted with référence to the obvious or mauifest object of 
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the testator. Ail parts of tbe instrument must be construed in relation to 
each other so as to give meanlng and effect to every clause and phrase and, 
if possible, from one consistent wliole, every word receiving its natural and 
appropriate meanlng." Cummings v. Corey, 58 Mieh. 494, 25 X. W. 481 ; Rock 
River Paper Mill Co. v. Flsk, 47 Mlch. 212, 10 N. W. 344. AU the authorities 
agrée that in as.certaining tlie Intention of the testator ail ttie provisions of 
his will should be examined, so as to ascertain hls gênerai purpose, and un- 
less the plain import of the words demands otherwise they should be so con- 
strued as to be consis.tènt, each one vFith ail the others and not in violation of 
law, statutory or gênerai. 

Again, it is vs^ell settled, as said in Given v. Hilton, 95 U. S. 591, 594, 24 L. 
Ed. 458, that "no presumption of an intent to die intestate as to any part of 
his property Is allowable when the words of a testator's wlU may fairly carry 
the whole (Stehman, etc., v. Stehman, 1 Watts [Pa.] 46G)," and tiiat "the law 
prefers a construction which will prevent a partial intestacy to one that wlll 
permit it, if such a construction may reasouably be given (Vernon v. Vernon, 
53 N. T. 351)." Regarding substance rather than form, the Suprême Court 
of Michigan has sald that "ail intendments must he made to prevent a partial 
Intestacy." Toms v. Williams, 41 Mlch. 552, 2 N. W. 814. See, also, Balley v. 
Bailey, 25 Mieh. 185. 

The présent suit, as we hâve seen, proceeds upon the grouud, primarily, 
that the McGraw building and the lots appurtenant thereto were not effectively 
disposed of by the will of Thomas McGraw, and as to that property it must 
be taken that he dled intestate, in which event the complainant has an estate 
In fee in an undivided one-thirtieth part tliereof. Certain it is that the tes- 
tator did not Intend to die intestate as to the JIcGraw building and the lots on 
which it is situated. In référence to that particular property, his purpose evi- 
dently was that after the death of the wlfe and daughter it should pass from 
the trustées to an association or ineorporated body, to be selected by them, 
which should maintain and keep up the law llbrary in it for the use of at- 
torneys In Détroit. We find it impossible to reach any other conclusion. In 
the flrst item of the wlll the testator glves, devises and bequeaths, to certain 
named parties and their survivors or survivor and successors, "ail" his prop- 
erty, real, Personal and mixed, "wherever the same may be situated," in trust, 
for certain uses and purposes, and subject to certain conditions; and they 
were directed to take possession "of ail of sald estate," hâve the control, care, 
and management thereof, with full power and authority, at their discrétion, 
to sell, dispose of, and convey in fee simple "any and ail of said estate," ex- 
cepting the McGraw building and the lots ou which that building was situated, 
and exeept, also, the testator's homestead, household goods, and furniture. 
But of the proceeds of such sales and the i»come of the estate the trustées 
were directed, until ail debts and claims against the estate were fully settled, 
to pay certain amounts quarterly to the testator's wife and daughter, and also 
certain amounts to his sisters and a stepson if they survlved him ; also, to 
expend a specified sum per annum in the purchase of law books for the library 
in the McGraw building, pay the rent of a chureh pew, and the taxes and cost 
of keeping In repair the homestead aud the McGraw building. 

Then, in the seventh item of the will, the testator empowered the trustées, 
in certain contlngencies, during the lifetime of his wifè, or after her death, 
wlth the consent of the daughter, to sell and convey the homestead, in which 
case the proceeds were to fall into and become part of the residuum of the 
estate. î>ther parts of the will bearing more or less on the particular point 
now under considération are items 9 and 10, by one of which the testator di- 
rected that hls estate should not be flnally distributed until the death of his 
wife and daughter, and by the other that upou the death of the wife and 
daughter, and after the payment of ail debts, the testator's reniaining estate, 
real and personal, should be distributed In a preseribed mode. ïlie teuth item 
of the wlll then gives, devises, and bequeaths the "residue" and "remainder" 
of the estate in certain proportions to specified persons and corporations. 

Thèse provisions, in connection wlth others in the will, leave no doubt in 
our minds that the testator Intended to dispose of hls entire estate, and not 
to die Intestate as to any part Of it. 
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But the plaintiff contends that the wlU makes a disposition of tlie MeGraw 
building whlch is vold under the statutes of Miclilgan. The statutes hère re- 
ferred to (Oomp. Laws) are as follow.s: 

"(8706) Sec. 14. Every future estate shall be void in Its création, whieh shall 
suspend the absolute power of aliénation for a longer period than is prescribed 
In this chapter ; such power of aliénation is suspended when there are no per- 
sons in being, by whom an absolute fee in possession can be oonveyed. 

"(8797) Sec. 15. The absolute power of aliénation shall not be suspended by 
any limitation or condition whatever, for a longer period than during the con- 
tinuance of two lives in being at the création of the estate, except in the single 
case mentioned in the next section." 

The exception in the latter section is of no relevancy hère. 

The gênerai contention of the plaintiff is that the provisions of the will 
amount to a prohibition, expressed or implied, of the "aliénation" of the Me- 
Graw building during a jieriod of tlme not based on llves in being at the date 
of the création of the estate. And that contention rests prlnclpally on those 
clauses directing that the estate shall not be finally distrlbuted except upon 
the death of both the wife and daughter, and after the payment of the tes- 
tator's debts. Items 9 and 10. Thus, it Is argued, the aliénation of that estate 
is suspended not only during the llves of the wife and daughter, but must 
await the payment of debts whlch might not oceur until long after the death 
of the wife and daughter. We cannot accept that vlew. If the testator had 
given no spécifie direction for the payment of debts, his estate would still 
hâve been charged with such debts ; for the statutes of Michlgan provide that 
"ail the estate of the testator, real and personal, shall be llable to be dlsposed 
of for the payment of his debts, and the exijense of administering his estate." 
3 Comp. Laws Mich. § 9289. The existence, under the statute, of a lien for 
creditors upon the estate of deceased persons is well established by judicial 
décisions. Lafferty v. People's Savings BanU, 76 Mich. 35, 51, 43 N. W. 34, 
and authoritles there clted. The direction, therefore, in the will not to finally 
"distribute" the estate untll the debts were paid, should be interpreted to 
mean nothing more than what the law required as to payment of debts. We 
cannot agrée that the will created a separate, spécifie, independent trust for 
the payment of debts to continue, if necessary, beyond the lives of the wife and 
daughter. If the will were so construed, there would be some ground to con- 
tend, as to the McGraw building and lots, that the power of "aliénation" had 
been suspended beyond the term of two lives in being at the date of the créa- 
tion of the estate. State v. Holmes, 115 Mich. 456, 73 N. W. 548 ; Casgrain v. 
Hammond, 134 Mich. 419, 96 N. W. 510, 104 Am. St. Rep. 610. But we do not 
so construe the will. In efCect it provided that the estate created was to be 
enjoyed after the death of the wife and daughter, subject to the payment of 
any debts legally chargeable upon it. That Is, the words "after the payment 
of ail my said debts" should be held to mean nothing more than if the testator 
had said. In tenns, that the property devised could be enjoyed by the beneflciary 
after the death of the wife and daughter, "subject to the payment of ail my 
said debts." We accept that vlew. Sound reason, we thinls, supports this 
view, and It is sustalned by many authoritles. We will refer to some of them. 

A leading case is that of Jones v. Habersham, 107 U. S. 174, 176, 2 Sup. Ct. 
336, 27 II. Ed. 401. It was sought by the plalntifEs In that case to bave certain 
devises and bequests in a will adjudged to be void, and a resulting trust de- 
clared In their favor. The first question considered related to the following 
clause of the will: "Twenty-Second. It Is my wish, and I hereby so direct, 
that none of the legacles, bequests, and devises in any of the clauses of this 
my will shall be executed or take effect untll the building and other improve- 
ments on the lot on the corner of Gaston and Whittaker streets, and known as 
the Hodgson Mémorial Hall, whlch I bave conveyed in trust to the Georgia 
Historical Society, shall be completed and entirely paid for ont of my estate." 
The contention was that ail the devises and bequests were within the rule 
against perpetuities by whlch every devise or bequest Is void, which may 
by posslblllty not take effect within a life or lives in being and 21 years 
afterwards. The court said: "The bill, whlch was flled neajly four years 
after the death of the testatrix, allèges, and the demurrer admlts, that the 
building and other improvements referred to were in course of construction at 
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the time of her death, but werC not completed until many months tliereafter, 
but whether they were yet entirely paid for the plaintiffs were not eertainly 
informed, and that, if not paid for, It was the only debt known to them, now 
existlng against the estate. Reading the tvventy-seeond clause in counection 
with the other parts of the will, and In the light of the attending facts, It is 
qulte clear that the words 'take efCect' are used by the testatrlx as synonymous 
with or équivalent to the word 'exeeuted,' with which they are coupled, and 
not as signifying that the devises and bequests shall not vest Immediately, but 
only that they shall not be paid or carried out until the debt contracted by the 
testatrix for the construction of the Hodgson Mémorial Hall shall hâve been 
paid out of her estate. Bach devise and bequest is présent and immédiate in 
form, introduced by the words 'I give, devise, and begueath.' The bill shows 
that the building and improvements referred to were, at the time of the death 
of the testatrix, in the course of construction, and so far adranced that they 
were actually completed within some months afterwards, so that the probable 
cost must hâve been capable of estimation at the time of the making of the 
will. ïhe twenty-second clause Is hut a déclaration of what the law would 
require, that the debt of the testatrix for the construction of the mémorial 
hall must be first paid out of her estate before her devisees and legatees re- 
ceive any beneflt therefrom." 

In Treadwell v. Cordis, 5 Gray (Mass.) 341, we hâve the case of a will which 
made certain bequests and legacies, and provided, "and the rest. residue and 
remalnder of the testator's estate, real, personal' and mixed, not before dis- 
posed of, after payment of my just debts, funeral charges and charges of set- 
tllng my estate, as well as the charges of my exeeutors, » * * i give, de- 
vise and bequeath to my exeeutors" in trust, etc. The Suprême Judicial Court 
of Massachusetts sald: "The first and principal question upon the construction 
of this will is: How is this residue to be formed and ascertained, of what it 
shall consist, and in référence to what time it shall be considered to be made? 
(1) As to the first braneh of this question, it appears to us that this 'residue' 
Is to consist of the whole of the real and Personal property which the testator 
leaves, subject to certain déductions, to be made by opération of law, or by 
direction of the testator. The exeeutors are to administer the estate aceord- 
Ing to law, and for that purpose the first charge upon the property in their 
hands is for the payment of debts and charges on the estate ; and to this they 
are liable whether the testator so directs or not. But in the présent case he 
does direct that ail debts and charges shall be dedueted. There is also to be 
deducted that part of his estate 'otherwise disposed of by the same will. 
* ♦ * (3) The next material question is, at what time this residue must be 
deemed to be formed and established; and, though this has been already al- 
luded to, it may be proper to add something further. We are of the opinion 
that this residue must be considered as formed at the time of the decease of 
the testator. He gives this residue, both of the real and Personal estate, to 
the exeeutors — the real estate In fee, the personal not subject to any condi- 
tion précèdent — so that the whole property vests in them by relation from the 
time of the decease of the testator, subject, of course, to charges upon it created 
by law, and others imposed by the will. The real estate is upon trust, to pay 
the net amount of the rents and profits 'as soon as received' ; the personal 
upon trust, to pay ail "the dividends and Income subject to charges 'as fast as 
they shall be received.' Now, as owners of the real and personal estate by the 
bequests, they are entitled to receive, and must actually receive, rents, divi- 
dends, and income ; and they become accountable for such income to those en- 
titled to it, from the decease of the testator. It is no objection to this vlew, 
we think, that the testator uses the term 'the residue of my estate, after the 
payment of my just debts.' The term 'after' does not always deslgnate the 
time at which one thing is to be done In référence to something else; but it 
expresses the relative priority and subordination of one claim to another in 
matter of right. So we think it does hère ; the residue is to be formed subject 
to the payment of debts and charges, although they may be actually paid 
afterwards. And so of ail other receipts and payments to be taken into con- 
sidération, as ascertaining the 'residue' ; they cannot be made at the time of 
the decease ; some time must be required to prove the will, and do many other 
things ; but they may be charged and credited as of that time, and so by an 

176 F.— 21 
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easy computatlon show the resldue ascertained as of that tlme, for the pur- 
pose of adjusting the relative rights of those entitled to the Income, and those 
entltledto a distribution of the capital." 

Iti Haug V. Schumacher, 166 N. Y. 506, 60 N. B. 245, the words in a wlll 
which were construed, "Injmediately after the death of my sald wife and the 
death of my sald two sotjs • * * I glve, devise, and bequeath ail of my es- 
tate, real and Personal," to grandchlldren, were heid to create future estâtes 
that vested at the time of the testator's death In the grandchlldren In being 
at that tlme. The court quoted from the préviens case of Corse v. Chapman, 
153 N. Y. 466, 4T N. E. 812, the following wwds: "It is a well-settled prlneiple 
of construction that the law favors the vestlng of estâtes, and that the words 
'from' and 'after,' or llke expressions, as rejating to the termmatlon of the 
life estate, do nôt postpone the vestlng of the esbates in remainder until the 
death of tlie life tenant, l>ut rather refer to the perlodwhen the remalndermen 
would become entitled to the estâtes in possession." 

In La:mb y. Iiamb, 11 Blck. (Mass.) 378, the court construtng the words, "It 
is my w411 that after settling my estate my wlfe hâve the Interest of the re- 
mainder ot,iny Personal estate," sald: " 'After settling my estate' seeuis équiv- 
alent to subjeçt to the settlement. The word 'after' does not always nor nec- 
essarily refer to tlme, but to order in point of rlght or enjoyment.'" 

We deem it unnecessary to make other citations of authoritles, and hold: 
(1) That the wlll of the testafor dld not create a distinct trust for the payment 
ofhia^ebts,, which should continue beyond the Hves of the wife aud daughter, 
and until 'sueh debts were actually pald. (2) That the wlll dld not, in viola- 
tion of titfe statute of Mlchigan, suspend the power of aliénation beyond the 
continuanee of two lives in being. (3) That the testa tor dld n<>t die intestate 
as to the McGraw building and the lot« jipon which it is located. (4) That 
the grouhas upon which the plalntlfE seeks to establish aii interest in the Mc- 
Graw, building and the lots on which it is situated cannot be upheld. 

Thèse conclusions render it unnecessary to çonsider other questions dis- 
cussed by counsel. . ' 

Tlie deiiitirrers must be sustained, and the blU dlsmissed. 

It ts; so ordered. 

Hetlry B. Graves, for appellant. 

Orla B. Taylor, for appellee Ivey McGraw Serrill. 

James Oxtoby and Hoyt Post, for trustées. 

Before LURTON, SEVERENS, and : WÂRRINGTON, Circuit 
Judges.: : , :, ■ ■ ■ 

PER CURIAM. Biirto remove a cloud cast upon the title to cer- 
tain propèrty tp which complainant daines, title as heir at law as not 
validly claimpd under the will of Thos. McGraw, though claimed 
thereunder by some of the défendants. The cause came on td be 
heard uplon demurrérs to the biU, which were sustained, and thé bill 
dismissed by the, court bçlow. , i , ■ 

This, court upon full considération sees no error in the decree below, 
and is content to affirm upon the opinion of Circuit Justice Harlan, 
who heard the case below in connection with District Judge Swan, 

Judge LURTON participated in the hearing and: décision of this 
case, while a member of this court. 
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HARRISON V. PHILADEI/PIIIA CONTRIBUTIONSHIP FOE THE li\SU- 
RANCB OF HOUSBS FROM LOSS BY FIRE.f 

(Circuit Court of Appeals, Third Circuit February 12, 1910.) 

No. 67. 

INSUEANCE (§ 55*) — Mutual Companies— Membees— Rioht to Question Va- 

LIDITT OF PBE-EXISTING BT-LaWS. 

The holder of a policy of insurance containlng a provision giving the 
Company the right to cancel it on certain terms in accordance with the 
deed of settlement constituting the fundamental law of the eonipany when 
It was issued cannot defeat such right on the ground that a prior amend- 
ment of the deed of settlement by which such provision was incorporated 
was ultra vires. 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. § 69; Dec. Dig. 
§ 55.*] 

Appeal from the Circuit Court of the United States for the Eastern 
District of Pennsylvania. 

Suit in equity by S- Graeme Harrison against the Philadelphia Con- 
tributionship for the Insurance of Houses from Loss by Fire. Decree 
for défendant, and complainant appeals. AfHrmed. 

For opinion below, see 171 Fed. 178. 

R. Mason Lisle, for appellant. 

W. W. Montgomery and John G. Johnson, for appellee. 

Before GRAY, BUFFINGTON, and LANNING, Circuit Judges. 

BUFFINGTON, Circuit Jtidge. This case is interesting historical- 
ly, from the fact that it concerns the first organization in this country 
to insure property; but the facts and légal questions involved in its 
disposition are few and simple. The bill is by a member and policy 
holder to prevent the company from enforcing discontinuance of a 
policy of insurance on his property, unless he pays hereafter an in- 
creased premium. On final hearing the court below, in an opinion 
reported at 171 Fed. 178, dismissed the bill, whereupon complainant 
appealed. 

The company was formed in March, 1752, by a deed of settlement 
which constituted the subscribers members thereof, stipulated for their 
sharing the profits and loss "for and during the respective terms in 
his or their respective poHcies," and providing insurance for their 
property as follows : 

"Bvery person insurlng shall deposite In the Hands of the Treasurer, as a 
Pledge for the Performance of his Oovenants a certain Sum for every One 
Hundred Pounds Insured, according to the greater or less Hazard of the 
Building on which the same is insured, agreeable to the Table hereto an- 
nexed. Which Deposite Money shall be returned to the person or Persons so 
deposlting it, his, her or their Executors, Administrators or Assigns, at the 
Expiration of His, Her or Their Respective Policies, together with a propor- 
tlonaWe Dlvldend of the Profits in the meantime, after Déduction of Losses 
and incident Charges only." 

'For other casea we same topic & i nitmbeb lu Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe* 

t Rehearlng denled. 
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In 1836 the deed of settlement was further changed by this provi- 
sion: , 

"EX'ery poliey hereafter to be issued by this Society shall be made to con- 
tinue in force for an nnlimited period. * * * And it shall moreover be 
lawful for tWs Society, upon giving thirty days' notice, to cancel the poliey, 
returning the deposit money upon a surrender of the poliey. It shall also be 
lawful for the insured, on giving fîve days' notice and surrendering the poliey 
to withdraw the deposit money, allowing a réduction of flve per centum 
thereon." 

The relation between the complainant and the company is contract- 
ual, and originated in 1856, when his ancestor deposited $235 with the 
company and received its poHcy, dated June 3d of that year, for $4,- 
500 on his property, and on February 27, 1871, another pohcy on other 
property for $7,500, he having- deposited $490 thereïor. Such policies 
provided that they were made "on the terms, conditions, and provi- 
sions in the said deed of settlement and in this poliey contained or re- 
ferred to." They contained the provision cited above, as amended 
in 1836. The insurance contracts continued undisturbed until Septem- 
ber 30, 1907, when respondent notified complainant, who had succeed- 
ed to the rights and liabilities of his ancestor, of its intention to re- 
turn his deposits and cancel the policies within 30 days, unless he 
would accept a partial réduction of the risk and an increase in the 
rate, with the rettirn of a proportionate part of the deposit. No ques- 
tion of good faith is involved or that the action of the company is not 
justified by judicious insurance practice. The complainant refuses 
to modify his policies so as to permit them to remain in force, and by 
this bill seeks to enjoin their cancèllation and the return of his an- 
cestor's deposits. 

His contention is thât his deposits constitute ^/st^ part of the de- 
posits in the company, that he is equitably interested in the assets in 
a similar proportion, and that a return thereof and cancèllation of the 
policies would deprive him of the right to participate in assets and 
profits. ' To sustain this contention the plaintifï contends that the al- 
térations of 1836 and other précèdent actions of the company were 
ultra virés, illégal, and void. With that question this court has noth- 
ing to do; but, assuming for présent purposes such provisions were 
open to such challenge by a proper party, those questions do not con- 
cern the complainant. His ancestor's connection with this company 
rests on the contract he made with it in 1856, and with the stipulations 
in that contract in his favor he must accept the stipulations his an- 
cestor made in favor of the company. While that contract provided 
for the création of rights to him, it likewise provided for the termina- 
tion of those rights. His position is not unlike that of a tenant un- 
der lease, who, so long as that relation exists, is denied the privilège 
of contesting the title of him who created the tenure. Western Un- 
ion Telegraph Co. v. Pennsylvania R. R. Co. (C. C.) 130 Fed. 363. 
In other words, standing on the insurance contract, to establish a 
right to relief, he must accept such relief only as is warranted by en- 
forcing àll the provisions of the contract. To sustain this bill, and 
prevent the company from in good faith forfeiting thèse policies in 
accordance with their stipulated provisions, would be to use the pow- 
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ers of a court of equity to aid in the violation, rather than the en- 
forcement, of contracts. 
The decree of the court below is affirmed. 



GREAT WESTERN MFG. CO. v. ADAMS. 

(Circuit Court of Appeals, Elghth Circuit. February 23, 1910.) 

No. 3,005. 

1. Equity (§ 3*) — Gkouxds for Relief— Relief Against Négligence. 

Courts of equity will iiot relieve parties wlien their condition is attrlb- 
utable to a failure to exercise ordinary care for their owu protection. 
[Ed. Note. — For otlier cases, see Equity, Cent. Dig. § 10; Dec. Dig. § 3.*] 

2. Refobmation of Instiiumenïs (§ 16*) — Right to Refokmation— Négli- 

gence. 

Complaiuant executed a deed for leas^hold property wliich it lield un- 
der a long term lease eontaining a provision for a reversion to the lessor 
for breach of a condition subséquent. Its deed contained a covenant of 
warranty which did not except such right of reversion and such right 
having been exercised it was sued on in its covenant by its grantee. Its 
attention had been partlcularly drawn to the omission, and it executed 
the deed only after verbal assurance from its agent contrary to the pluin 
terms of its covenant. Held, that if the deed did not express its true in- 
tent it was due to its own fault or négligence, and that it was not enti- 
tled to a reformation of the same in equity on the ground of either mis- 
take, fraud, or accident. 

[Ed. Note. — For other cases, see Reformation of Instruments, Cent. 
Dig. § 68 ; Dec. Dig. § 16.*] 

Appeal from the Circuit Court of the United States for the District 
of Kansas. 

In Equity. Suit by the Great Western Manufacturing Company 
against W. W. Adams. Decree for défendant, and complainant ap- 
peals. Affirmed. 

James A. Reed (W. W. Hooper and John H. Atwood, on the brief), 
for appellant. 
H. C. Mechen, for appellee. 

Before SANBORN and ADAMS, Circuit Judges, and McPHER- 
SON, District Judge. 

ADAMS, Circuit Judge. This was a bill to enjoin an action at law 
and reform a deed. Relief was denied in the Circuit Court, and com- 
plainant appealed. The facts are thèse : On April 30, 1898, the com- 
plainant, the Great Western Manufacturing Company, executed a 
deed conveying to défendant Adams a leasehold term in and to a lot 
of ground in the town of Ozark, Ark. Before the exécution of that 
deed the lot had been leased by the town, its owner, to the Ozark Can- 
ning Company for the term of 99 years. That company subsequently 
reconveyed it to its owner, and the town again leased it for practically 
the unexpired term of the Canning Company lease to W. S. Schultz 
and J. T. Jones, from whom the Manufacturing Company deraigns 

•For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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title. The last-raentioned lease contained a condition subséquent that 
the lessees should maintain upon the demised premises during the en- 
tire terni of the lease a roUer flouring mill of a specified capacity, and, 
as security for the pérforma;nce of that condition, a provision for a 
reverter to the town in case of its breach was inserted. 

The lease having been first made to the Canning Company was, 
even after the second lease had been given to Schultz and Jones, col- 
loquially referred to as the "Canning Company lease." In the convey- 
ance to Adams made by the Manufacturing Company there was a gên- 
erai warranty of title with a saving clause as f ollows : 

"Saving and excepting ouly the rlght of reversion after the expiration of 
•said lease of ninety-nlne years and the vendor's lieu herein reserved." 

The "said lease" there referred to was in the fore part of the deed 
described as the 99-year lease under which the Canning Company had 
occupied the premises. Adams, who held by mesne conveyances 
through the Manufacturing Company, under the Schultz and Jones 
lease, was ousted by the town for breach of the condition requiring 
the maintenance of the flouring mill and sued his grantor, the Manu- 
facturing Company, on its covenant of warranty for damages. In 
the trial of that action the défendant was confronted with the fact 
that the saving clause in its covenant of warranty did not except the 
right of reversion reserved in the Schultz and Jones lease. There- 
npon this suit was instituted by it to stay f urther prosecution of the 
action at law and reform the deed so as to make it except from the 
warranty the right of reversion contained in the last-mentioned lease, 
on the alleged ground that the language of the saving clause was a 
mistake and did not express the intention pf the parties. 

No right of reversion was reserved in the Canning Company lease 
and the exception of that supposed right from the opération of the 
warranty in the Adams deed was meaningless. There was no right 
of reversion except that specified in the Schultz and Jones lease to 
which the saving clause could by any possibility apply. The parties 
to the Adams deed, therefore, miist hâve intended to except from the 
cov.enant of warranty the right of reversion reserved in the last-men- 
tioned lease. The failure of the scrivener to accurately express the 
true intent of the parties undoubtedly arose from the commonly ac- 
cepted colloquial name given to the lot which was the subject of the 
conveyance. We reformed a contract in the case of Assman v. Trav- 
elers' Ins. Co., 94 C. C. A. 58, 168 Fed. 694, upon a similar state of 
facts and should not hesitate to do so in this case were it not for cer- 
tain facts which, in our opinion, deprive the Manufacturing Company 
ôf the right to équitable relief. To those facts we will now give at- 
tention. ' ■ 

E. H. Mathes, a lawyer practicing in the town of Ozark, had been 
the attorney for the Manufacturing Company in the proceedings which 
resulted in its acquisition of the Schultz and Jones lease, and sub- 
sequently became the agent of that company to make a sale of it. He 
conducted negotiations with Adams, who resided also at Ozark, which 
resulted in a sale of the property to him for $3,000, and afterwards 
prepared the deed for his principal to exécute. This was sent by mail 
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to Leavenworth, Kan., its place of business. The deed as prepared 
and sent to complainant contained the covenant of warranty and the 
saving clause as they now appear ; and the complainant' s officers upon 
its receipt executed it and returned it to Mathes for delivery to Adams. 
Some fault was found with the acknowledgment of the deed which 
necessitated its return to the complainant for correction. Upon re- 
ceiving it the second time Mr. Samuel H. Wilson, then secretary and 
now président of the Manufacturing Company, who appears to hâve 
had the transaction in charge, read over the deed and according to his 
testimony was struck by the peculiarity of the covenant of warranty. 
He testified that he discussed the matter with his father, then prési- 
dent of the Company, and that they declined to exécute the deed until 
they were assured that it was mutually understood that the company 
was conveying only the title it had received from Schultz and Jones. 
He said: 

"After recelving this assurance our fears were quleted and vve executed 
the deed. • • • " 

He further testified as foUows: 

"When it [the deedl was returned to us with an objection, very naturally 
I read the whole Instrument over in order to see just exactly what it was. 
I then raised the point with my father that I did not understand that clause, 
and we discussed the matter pro and con until we finally received assurance 
that the reverslonary clause simply meant that we were oonveylng only the 
title that we secured from Schultz and Jones, and until this matter was mu- 
tually understood we did not exécute the deed." 

The substance of the whole matter is this: The attention of com- 
plainant's officers was attracted to the peculiar phraseology of the 
clause in question before they executed the deed to Adams. It stated 
in plain EngHsh that their company warranted title in Adams against 
ail lawful claims except only the possibility of reversion supposed to 
hâve been contained in the Canning Company lease. That language 
necessarily implied that it warranted title in Adams against the asser- 
tion of the reverslonary right actually reserved in the Schultz and 
Jones lease. In other words, with knowledge of the full meaning 
and import of the covenant now sought to be corrected they caused 
the deed to be executed and delivered, in reliance upon an assurance, 
contrary to the import of the terms employed, that it was mutually 
understood that the covenant of warranty did not mean what it said. 
On this State of facts we think there is no equity in the présent bill. 
If an injustice is done it was invited by complainant. Neither mistakë, 
f raud, nor accident brought it about. Complainant's présent dilemma 
is attributable to a misplaced confidence in the assurance received frotn 
its agent Mathes. It placed an unwarrantable reliance upon a verbal 
understanding to contravene the efïect of a written contract. A littlé 
trouble and possibly a little expense would hâve protected it from ail 
hazard. 

Courts of equity will not relieve parties from the conséquences of 
their own folly or assist them when their condition is attributable to a 
f allure to exercise ordinary care for their own protection. Farns- 
worth v. Duffner, 143 U. S. 43, 12 Sup. Ct. 164, 35 L. Ed. 931; Burk 
v. Johnson, 76 C. C. A. 567, 146 Fed. 209, 215, 316; Betts v. Gunn, 
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31 Ala. 219; Roemer v. Conlon, 45 N. J. Eq. 234, 19 Atl. 664; An- 
drew V. Spurr, 8 Allen (Mass.) 412. The decree of the Circuit Court 
must be afSrmed. 



GREAT NORTHBKN KY. CO. v. JOHNSON. 

(Circuit Court of Appeals, Eighth Circuit. February 18, 1910.) 

No. 3,029. 

Masteb and Servant (§ 278*) — Action by Servant foe Injury — Suffioien- 
CY OF Evidence. 

Plaintiff while working for défendant railroad company as a boiler 
maker was Injured by a sniall pièce of a flue whlch, while he was settlng 
the iïue in a boiler, broke off and struck him In tlie eye. He alleged that 
tlie injury resulted from the négligence of défendant in using in the 
lx)iler "old, worthless, and worn ont flues" which were dangerous to work 
with. There were 220 flues in the boiler, some old and some new, and 
the only évidence tending to show whether the one 'by which plaintiff! was 
injured was old or new and its condition was the testlmony of a wltness 
tli^t he afterward took out some ofthe old ones, and that a small pièce 
had been broken from the end of one of them. held, that such évidence 
was too uncertain and inferential to sustain the allégation of the com- 
plaint as to the character and condition of the flue by whlch plaintiff was 
injured. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 058, 
959 ; Dec. Dig. § 278.*] 

In Error to the Circuit Court of the United States for the District 
of North Dakota. 

Action by Charles Johnson against the Great Northern Railway 
Company. Judgment for plaintiff, and défendant brings error. Re- 
versed. 

Arthur Le Sueur (C. J. Murphy and Fred S. Duggan, on the brief), 
for plaintiff in error. 

Seth W. Richardson (William H. Barnett and Thomas E- Neary, on 
the brief), for défendant in error. 

Before VAN DEVANTER, Circuit Judge, and CARLAND and 
POLEOCK, District Judges. 

CARLÂND, District Judge. This action was brought by Johnson 
against the railway company to recover damages for a personal in- 
jury received by him January 7, 1908, while in its employ at Minot, 
N. D., as a boiler maker. He recovered a verdict, and the railway 
company has removed the case hère by writ of error. One of the errors 
assigned is the ruling of the trial court made at the close of ail the 
évidence, refusing to direct a verdict for the railway company. It is 
claimed that this ruling was erroneous because there was no évidence 
that the railway company was négligent as alleged in the complaint. 
Johnson stated his cause of action as f ollows : 

"That on the 7th day of January, 1908, this plaintiff, in the performance of 
said work and duties, as boiler maker for défendant, and under the instruc- 
tions and orders of défendant, was performing worlc and duties in a boiler, 

•For other cases see same topic n S numeeh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 



GEEAT NORTHERN ET. CO. V. JOHNSON. 329 

known as shapîng up the flues preparatory to having the same rolled with an 
instrument, known as a flue roller, in order to prevent the flues in the said 
boller from leaking; that immediately prier thereto the sald défendant iiad, 
througli the work of other employés refltted the said boilers with flues, and 
in so doing had negligently and carelessly placed in said boiler old, worthleiss, 
and worn out flues, whlch were of such poor material by reason of their long 
use that they could not withstand the force used in the work done in so re- 
shaping them, * * * well knowing that the said flues so placed in said 
boiler were of such defective and bad material, and that the same were ex- 
ceedingly unsafe and dangerous to this plaintifl: while he was so shaping 
same, and without warning to plaintiff ; that said plaintifE while so perform- 
ing sald work and duties in a careful, ordinary, and prudent manner, and 
without any négligence on his part in so shaping up said flues, struck the pin 
with which he was then attempting to shape said flue, and that said flue was 
of such poor quallty as to be entirely unflt for the purpose for which it was 
used and to be exceedingly and extremely dangerous and unsafe to the plain- 
tiff while so doing said work and duties, and, in so striking said pin ueces- 
sarily in the performance of said work, the flue broke and a pièce thereof 
flew striking said plaintiff in the left eye and inflictlng in his left eyeball a 
eut, and fhereby said left eye was permanently injured and the vision thereof 
entirely destroyed." 

It was the duty of the railway company to use ordinary care to f ur- 
nish reasonably safe appliances and materials with which Johnson 
might perform his work. The question for détermination then is : Did 
the railway company violate this duty in the particular manner charged 
in the complaint, and if so was such violation of duty, the proximate 
cause of Johnson's injury? The only charge of négligence specified 
was the use by the railway company of "old, worthless, and worn out 
flues." Taking that view of the évidence most favorable to Johnson 
and the following facts appear: At the time Johnson was injured he 
was engaged in the work of pinning a flue in the front end of a loco- 
motive boiler. The pinning of a flue consists in driving into the end 
of a flue an iron pin for the purpose of expanding the flue so that its 
outer circumference will come in close contact with the flue sheet 
through which it passes and thus prevent the boiler from leaking 
around the flue. The end of the flue in question extended in front of 
the flue sheet from % to % of an inch. Johnson inserted the iron pin 
into the flue and struck the pin with a hammer, whereupon, a pièce of 
the flue as large as a dime, heart shaped and of the thickness of the 
flue, broke oft' and struck him in the eye. The boiler in question had 
202 flues. A short time prior to the date of the injury it had been re- 
flued by a witness for Johnson by the name of Starr. One Collins was 
boiler maker foreman at the roundhouse. Starr testified as follows : 

"Q. Prior to installing those flues, you may state whether you and Mr. Col- 
lins had auy conversation relative to the fluesv A. Yes, we had a conversa- 
tion. Q. Wliat was that conversation? A, I brought his attention to the 
flues, and told him .some of them I did not think were flues fit to put in the 
boiler. Q. In what way, Mr. Starr? A. Why the flues were old; they were 
very thin and light, some of them ; others were crystallized — holes in them. Q. 
What did Mr. Collins say? A. lie told me to go ahead and put the flues in 
anyway and if we could not use them, we could rip them out and put others 
in. Q. And you did that, did you? A. Yes, sir. Q. Did you do any work on 
that :boiler after Johnson was injured? A. Yes, sir. Q. Now wliat did you 
do? A. Why we took out some flues. Q. I wish you would state to the jury 
what, if anything, you observed with référence to any one of those flues that 
you removed froto the boiler after Johnson was hurt? A. Weli I notleed that 
one of those flues had a pièce broken out of it. Q. Now, then, with référence 
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to the flue that had the pièce broken out of It, did you or did yon not observe 
that before you renioved the fine from the boiler? A. Yefl, sir; before. Q. 
About how lar^e was this pièce? A. Oh. perhaps it was flve-6lghths of an 
Inch across it and perhaps that long, heart shaped llke the bottom of a heart, 
not exactly vvedge shaped. Q. Were those flues you put in that boiler before 
the accident old or new flues? A. Why they were nearly ail old fines, I be- 
Heve sonie were new, there were some good ones." 

The fact that Johnson was injured, as alleged, as between him and 
the railway company was no évidence of négligence on the part of the 
Company. Patton v. Texas Pacific Railway Co., 179 U. S. 658, 21 
Sup. Ct. 275, 45 L. Ed. 361. Conceding that there was évidence of 
négligence in the use, among other flues, of some which were old, thin, 
and crystalHzed, as testified by Starr. Still there was no évidence Con- 
necting this négligence with plaintifif's injury. The particular flue that 
caused the injury was in nowise identified except that one of the flues 
that Starr removed had a pièce broken out of it similar to the one 
noticed by Johnson in the flue he was pinning. Neither Johnson nor 
Starr located with any deiîniteness in the boiler head the flue that 
caused the injury or the one taken out. On this small nick in the flue 
must rest the identity of the flue, and on the mère fact that Starr re- 
moved it from the boiler must rest the fînding that it was old, worth- 
less, and worn out. No reason is given for taking the flue out of the 
boiler, nor is there évidence of its condition when taken out or whether 
it was new or old. Johnson testified that although the flue extended 
in front of the flue sheet from one-half to three-quarters of an inch, 
he could not say and had no means of knowing whether the flue was 
an old one or not. No witness testifies that the flue from which the 
pièce bfoke ofï was new or old. Starr testifies that there were new 
and old flues in the boiler. 

The verdict in the case then rests upon two inferences. First, the 
inference that because Starr took out of the boiler a flue with a nick 
in it that, therefore, it was the flue from which the pièce broke ofï that 
hit Johnson. Second, the inference based upon the other inference 
that because Starr took it out of the boiler it was old, worthless and 
worn out. We think a verdict based upon thèse inferences would be 
based upon mère spéculation, and, theref ore, not warranted by the évi- 
dence. M. K. & T. Ry. Co. v. Foreman (C. C. A.) 174 Fed. 377. 

Judgment reversed and new trial ordered. 
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DEOAWARE, L & W. R. CO. v. ROYCEl 
(Circuit Court of Ai>peals, Second Circuit. February 8, 1010.) 

No. 127. 

1. Masteb and Servant (§§ 101, 102*)— Masteb's Liabilitt fob In-jury to 

Servant— DuTT vi'ith Respect to Machinery. 

The niaster does not insure tlie servants against defects in or break- 
down of bis maclilnery or appliances, but ail that the law imposes on 
him is the duty to exercise reasonable care to malte and mahitatn them 
safe. 

[Ed. Note. — For other cases, see Master and Servant, Cent. DIg. §§ 171- 
184; Dec. Dig. §§ 101, 102.*] 

2. Master and Servant (§ 185*) — Master's Liability for Injury to Serv- 

ant—Négligence op FEiiow Servant. 

À guide for one of the crossheads on a locomotive dravving a train was 
lost, and as the train lay on a siding the conductor reported the loss to 
the train dispatcher and procured another engine to help the train in, but 
did not report ît to the superinteudent, as required by the rules of the 
Company. The engineer negligently failed to disconnect the disabled side 
of the engine vi'hile it was being moved, and the drlving rod became dis- 
eonneeted. with the resuit that plaintiff, who was a brakeman stationed 
in that side of the cab, was injured. Prier to the loss of the guide, the 
engine was in good repair. Held, that défendant railroad conipany was 
not chargeable with notice of the daiigerous condition of the engine, but 
that the négligence which caused plalntifC's Injury was that of the en- 
gineer or conductor, who were bis fellow servants, for which défendant 
was not resiwnsible. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 385- 
421 ; Dec. Dig. § 183.*] 

In Error to the Circuit Court of the United States for the Southern 
District of New York. 

Action by Joseph M. Royce against the Delaware, Lackawanna & 
Western Railroad Company. Judgment for plaintiff, and défendant 
brings error. Reversed. 

F. W. Thomson, for plaintiff in error. 

Hatch & Ckite (Edward S. Hatch and Vincent P. Donihee, of coun- 
sel), for défendant in error. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

WARD, Circuit Judge. March 1, 1907, plaintiff was brakeman on 
a coal train of the défendant en route from Scranton, Pa., to Hoboken, 
N. J., which according to schedule ran into a siding near Waterloo Sta- 
tion, N. J. It was there discovered that the upper guide on the left 
side of the engine had dropped off. The piston which is driven for- 
ward and back by the cylinder or steam chest is attached at its outer 
end to one side of à block of steel called a "crosshead," to the other 
side of which the driving rod of the driving wheel is attached. The 
crosshead moves forward and back between two parallel horizontal 
guides ; the upper one being lost on this occasion. Thereupon the con- 
ductor, after consultation with the engineer, called up the office of the 

*For otber casée see same topic & { numbeb In Dec. & Am. Dlgs. 1907 to date, & Rep'r iDdazea 
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chief train dispatcher at Hoboken, and delivered tlie follovving mes- 
sage over the téléphone. 

"Engine 866 Is at Waterloo Siding, and we liave lost our top guide; If you 
seud us a pusher we eau briug our train in ail rlglit." 

The engine was of the type known as "Mother Hubbard" ; the cab 
being right Over the boiler and fastenèd to it, leaving a place for the 
engineer to stand on the right side aildfor a brakeman on the left. A 
pusher was promptly sent, and the train proceeded with the intention 
of leaving the engine for repairs at the Port Morris yard ; but in enter- 
ing the yard the driving rod became disconnected, struck the floor of 
the cab, and loosened one of the bolts which held it to the boiler, f rom 
which steam escaped, seriously injuring the plaintifï, v*^ho was on the 
left side of the cab. ' 

The only error assigned that need be considered is the refusai of 
the trial judge to direct a verdict for the défendant. He did so on the 
ground that the engineer upon the happening of the first accident to 
the engine became the alter ego of the défendant, and he left it to the 
jury to détermine whether the engineer did what he ought not to bave 
done, or left undone what he ought to hâve donc, in respect to the dis- 
abled engine. 

The f ollowing rules of the compâny were offered in évidence : 

481. "AH irregularities such as derailinent, breaking of cars, defect in cars 
or englues ; defective condition of bridges or track ; failure in water supply, 
and unusual détention of trains must be promptly reported by couductors to 
the superlntendeut." 

360. '*Chief train dispatcbers will report to the superintendent. In nmtters 
relating to the management of telegraph Unes they will also report to the su- 
perintendent of telegraph." 

361. "They are in charge of the movement of trains; of the local distribu- 
tion of cars and of the opération of telegraph Unes on their respective divi- 
sions. They are also In charge of the train dispatcbers, telegraph operators 
and linemen. * * * >» 

366. "They must keep constantly and closely informed as to the location 
and progress of ail trains, require prompt reports of their departure, and, 
when necessary, of their arrivai, from ail opèn telegraph offices, and see that 
ail such reports, are entered upon the train sheet. Causes of delay must be 
immédiate! y asc-ertàined, and, if possible, remedi éd." 

The master does not insure the servants against defects in or break- 
down of his machinery and appliances. AU the law imposes on him is 
the duty to exercise reasonaUe, care to make and maintain them saf e. 
When it is said that the mâster cannot delegate this duty, no more is 
meant than that this réàsonable degree of care must be exercised either 
by himself oï by those who stand; in his place. No antécédent négli- 
gence was.aïleged as to thé engine. Indeed, the proofs established that 
it was originally fit, was këpt iii rêpair, and regularly inspected, 
Therefore, if the défendant failed of its duty to the plaintifï, it did so 
at the time the loss of the upper giiide was discovered. The jury hav- 
ing f ound that the engine was unfit, and that it was négligence to pro- 
ceed with it, the question arises whether this négligence was that Of the 
défendant as master orof the plaintiff's fellovi' servants. The conduct- 
or and engineer were, as such, certainly his' fellow servants. Balti- 
more & Ohio R. R. Co. V. Baugh, 149 U, S- 368, 13 Sup. Ct. 914, 37 
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L. Ed. 772 ; New England R. R. v. Conroy, 175 U. S. 323, 20 Sup. 
Ct. 85, 44 L. Ed. 181. Notice to them was not notice to the défendant 
as master. The défendant had prescribed reasonable rules applying to 
the situation. The coiiductor, as the head of the crew, was required 
to communicate to the superintendent, who was the alter ego of the 
défendant ; but he neglected to do so. He reported to the chief train 
dispatcher, another alter ego, but only in respect to the location and 
movement of the train. It is, therefore, plain that the défendant as 
master had no notice that the engine, originally fit, kept in good order, 
and regularly inspected, had broken down. Although the report to the 
chief train dispatcher stated that the upper guide had been lost, this 
was done merely to explain the delay. Even if the train dispatcher 
knew or thought the defect was one likely to make it dangerous to pro- 
ceed with the engine in that condition, he had a right to suppose that 
the engineer had disconnected the disabled side, as the proofs show he 
could perfectly well hâve done The purpose of the message was to 
get from the train dispatcher the remedy which the conductor applied 
to the situation, namely, the pusher, and this was promptly supplied. 

The record disclosing no évidence of négligence on the part of the 
défendant as master, the judgment is reversed. 



POLLITZ V. WABASH R. CO. et al. 

(Circuit Court of Appeals, Second Circuit. February 8, 1910.) 

No. 109. 
Removal of Causes (§ 49*) — Divebsity or Ciiizenship— Sepabable Conteo- 

VEBST. 

A bill by a stockholder of a railroad Company agalnst the eompany, Its 
résident ofHcers, and directors, certain bondholders and the trustée in a 
mortgage securing a new issue of l)onds to be exchanged with a large 
bonus of stock for the old bonds of tlie eompany. pvayiiit; tbat sucli 
exchange be ad.iudged illégal and ultra vires and that the original status 
be restored, and alleging that such exchauge was effected through a con- 
fedeiacy of certain of the défendants for tlieir ovvn beneflt and to the In- 
Jury of the stockholders, states a joint cause of action, and the cause is 
not removable by the eompany, which is a foreign coiiioration, on the 
ground of sépara ble controversy, where the other défendants are eitizens 
of the State. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. JHg. §§ 95- 
99 ; Dec. Dig. § 49.* 

Separable controversy ground for removal of cause to fédéral court, 
see notes tp Robbins v. EUenbogen, 18 0. C. A. Sd; Mecke v, Valleytown 
Minerai Co., 35 C. O. A. 155.] 

Coxe, Circuit Judge, dissenting. 

Appeal from the Circuit Court of the United States for the Southern 
District of New York. 

Suit in equity by James Pollitz against the Wabash Railroad Com- 
pany and others. Decree for defendents (167 Fed. 145), and complain- 
ant appeals. Reversed. 

See, also, 153 Fed. 941. 

•For other cases see same toplc &■ § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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Stephen M. Yeaman (J. Aspinwall Hodge, of counsel), for appellant. 
Rush Taggart, Lawrence Gréer, and F. C. Nicodemus, Jr., for 
appellees, 

Before COXE, WARD, and NOYES, Circuit Judges. 

WARD, Circuit Judge. The complainant, a citizen of the state of 
New York, is the owner of 1,000 shares of the cômmon stock of the 
Wabash Railroad Company, a Consolidated corporation under the laws 
of Missouri, Ohio, Indiana, Michigan, and Illinois, one of the défend- 
ants. The railroad company after long negotiations entered into an 
agreemènt with a committee represènting its debenture mortgage bond- 
holders' to exchange those bonds, aggregating $30,000,000, for bonds 
of a new issue, together with common and preferred stock aggregat- 
ing a much larger sum. October 20. 1906, this agreèment was approv- 
ed at a meeting of the stockholders and debenture mortgage bond- 
holders by bondholderg and stockholders represènting more than 80 per 
ceiit. of the stock and debenture bonds of the company; the complain- 
ant profesting àgainst the plan as illégal and inéquitable for various 
reasons not necessary to be stated. October 30th the plan was adver- 
tised, and holders of debenture bonds were invited to deposit them 
with the United States Mortgage & Trust Company at New York for 
exchange. 

November 7th the complainant brought a suit in the Suprême Court 
of the State of New York, alleging that the plan was illégal and inéq- 
uitable, agaihst the Wabash Railroad Company, its résident officers 
and directors, the Mercantile Trust Company of New York, which was 
as registrar to countersign the new securities, the United States Mort- 
gage & Trust Company of New York, which was, as depositary of the 
securities to be exchanged, to distribute the same, and the persons com- 
posingthe committee of the debenture mortgage bondholder s, praying 
that théy tfiight be enjoined from doing anything to carry out the plan. 
Decerpber 5th the défendant railroad company removed the cause to 
the Circuit Court. December 31st; was fixed as the date for the dis- 
tribution of the securities issued in exchange for the debenture mort- 
gage bonds. 

Jantiàry 23, 1907, the complainant began a second suit in the Su- 
prême Court of the state of New York against the same défendants 
in the first suit, together with the trustées of the mortgage securing 
the new issue of bonds "and the Metropolitan Trust Company of New 
York, which had owned $5,435,000 of the debenture mortgage bonds, 
alleging that the plan had bêen substantially carried out, and praying 
that it might be declared illégal and void, and thàt thé défendants be 
ordered to re-exchange and re-delivèr the securities, or, in default of 
so doing, that they, or some of them, be ordered topay into the trëas- 
ury of the défendant railroad company the par value of ail thé new 
bonds and common and preferred stock .countersigned, issued, used, 
or received by them in eixchange for the debenture mortgage bonds, 
together with any interest paid on the new bonds in the meantime. The 
bill also set up as an additional reason for declaring the plan illégal 
article 13, § 10, of the Constitution of Missouri (Ann. St. 1906, p. 305), 
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providing that no corporation shall issue preferred stoclf without the 
consent of ail stockholders. January 25, 1908, the défendant railroad 
Company removed the cause into the Circuit Court, on the ground that 
there was a separable controversy between the complainant and the 
défendant railroad company, to the complète détermination of which 
the other défendants w«re neither indispensable nor necessary parties. 
February 21st an order was entered denying the complainant's motion 
to remand the cause to the state court. 

Subsequently, the complainant having moved for leave to discon- 
tinue the first suit upon payment of costs, and the défendant railroad 
company having moved to consolidate the two causes and for leave to 
amend its answer in the second cause and file a cross-bill the Circuit 
Court denied the complainant's motion and granted the motions of the 
railroad company. June 18th the railroad company amended its an- 
swer by setting up the new défense that the complainant was estopped 
from relying upon article 13, § 10, of the Constitution of Missouri, and 
filed a cross-bill praying that he be enjoined from questioning in any 
other suit the validity of the plan of exchange or of the acts donc in 
carrying it out. 

The only question we need to consider is whether the motion to re- 
mand the second suit was properly denied. We do not agrée with the 
learned Circuit Judge that there was a separable controversy between 
the complainant and the défendant railroad company, to which the other 
résident défendants were not necessary parties. The bill charged them, 
or some of them, with confederating to carry out an illégal agreement 
ultra vires of the company for their own benefit and to the préjudice 
of the holders of common stock, and demanded that the original status 
be restored, or in default thereof that they or some of them pay into 
the treasury of the défendant railroad company the par value of the 
securities which they had issued or received, together with any interest 
paid upon the new bonds in the meantime. Only the bill is to be con- 
sidered on this motion to remand (Graves v. Corbin, 132 U. S. 571, 
585, 10 Sup. Ct. 196, 33 L,. Ed. 462), and we think it alleged a cause 
of action against the défendants jointly, and that the complainant could 
not hâve the relief demanded without the présence of the résident de- 
fendants, or of some of them. 

The Circuit Court would not hâve had jurisdictiôn of the cause if 
originally brought there, and therefore it is not removable (Act March 
3, 1875, c. 137, 18 Stat. 470, as amended by Act Aug. 13, 1888, c. 866, 
25 Stat. 433 [U. S. Comp. St. 1901, p. 508]). For thèse reasons the 
complainant's motions to remand the second cause and for leave tO dis- 
continue the first cause on payment of costs should hâve been granted, 
and the défendant railroad company's motions to consolidate both 
causes and for leave to file a cross-bill should hâve been denied. Bos- 
ton Co. v. Montana Co., 188 U. S. 632, 640, 23 Sup. Ct. 434, 47 Jj. Ed. 
626 • Ex parte Wisner, 203 U. S. 449, 27 Sup. Ct. 150, 51 L. Ed. 264; 
Thorn Wire Hedge Co. v. Fuller, 122 U. S. 535, 7 Sup. Ct. 1265, 30 
L Ed. 1235 ; Torrence v. Shedd, 144 U. S. 527, 12 Sup. Ct. 726, 36 E. 
Ed. 528; Ward v. Franklin (C. C.) 110 Fed. 794. 

Decree reversed, with the direction to the Circuit Court to permit 
the complainant to discontinue the first cause on payment of costs ac- 
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crued at the time tHe motion was mâde and to remand the second cause 
to the Suprême Court of the state of New, York; the costs to be paid 
by the défendant railroad Company. 

GOXE, Circuit Judge, dissents. 



WARREN et ux. v. OREGON & W. R. CO. et al.'^ 

(Circuit Court of Appeals, NInth Circuit. February 7, 1910.) 

No, 1,714. 

Taxation (§ 789*)— Tax Debds— Eïffect as Evidence— Washington Statute. 

Under Laws Wasli. 1899, p. 299, § 18, as construed by the Suprême 
Court of the state, a tax deed is prima facie évidence, not only of the 
validlty of the deed and order under which the sale was made, but also 
of the regularlty of ail prlor proceedings. • 

[Ed. Note. — For other cases, see Taxation, Cent Dlg. §§ 155G-1569 ; Dec. 
Dlg. § 789.*] 

Appeal from the Circuit Court of the United States for the West- 
ern Division of the Western District of Washing-ton. 

Suit in equity by A. R. Warren and Daisy W. Warren, his wife, 
against^ the Oregon & Washington Railroad Company and others. De- 
cree for défendants, and complainants appeal. Reversed. 

O. G. ElHs, John D. Fletcher, and Robert E. Evans, for appellants. 
F. A, Huffer and F. H. Kelley, for appellees. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

ROSS, Circuit Judge. This suit was commenced for the détermina- 
tion of conflicting claims to certain real estate situate in Pierce county, 
state of Washington; the complainants alleging their ownership of 
the property by virtue of two deeds executed by the treasurer of that 
county in pursuance of a sale of the property to them for delinquent 
taxes under and by virtue of a decree of the superior court of Pierce 
county, foreclosing a lien for taxes thereon. The answer of the de- 
fendants put in issue the alleged title of the complainants, but ad- 
mitted : 

"That the plaintiff A. R. Warren made a pretended purchase of sald real 
e-state, with other property, from Pierce county, a légal subdivision of the 
state of Washington, at a pretended public sale of real estate held on the 23d 
day of Àugust, 1902, In the dty of Tacoma, Pierce county, Washington, which 
sale purported to be held pursuant to a pretended real estate tax Judgment 
entered in the guperior court of the state of Washington for the county of 
Pierce on the 12th day of August, 1902, in proceedings to foreclose tax liens 
upon reai estate in said county, being tax case No. 851 of the files of said 
court, and a pretended order of sale issued by sald court, and that thereatter 
plaintiff A. R. Warren received from the treasurer of said Pierce county, Wash- 
ington, a certain paper writing purporting to be a tax deed, and purporting to 
grant and convey to the said A. H. Warren, hls helrs and aSsigns, f orever, the 
real estate described in said first cause of action, together with other property, 
which deed was dated the 23d day of August, 1902, and flled for record on the 
2rith day of August, and was recorded in Book 190 of Deeds, at page 292, of 

*For other caaei ■•• same toplc & § itdmber in Dac. £ Âm. Dig«. 1907 to date, & Rep'r Indexes 
t Rehearing denied March 11, ISlQk 



WARREN V. OREGON & W. E. CO. 337 

the records of Pierce eounty, Washington ; tiut this défendant dénies tliat said 
pretended order of sale was duly Issued, or issued at ail, and dénies that said 
pretended purchase by said Warren and sale by said eounty conveyed to said 
Warren, or to bis eoplaintifC, Daisy W. Warren, or their communlty, any rigbt, 
title, or Interest in said real estate, or any part thereof, and dénies that any 
.ludgment was ever entered in said cause. That this défendant dénies that 
nnder or by virtue of said pretended tax deed, or at ail, plaintiffs, or either of 
them, became entitled to the possession of said real estate or any part thereof, 
and dénies that at the time of the commencement of this suit, or at any time, 
plaintiffs, or either of them, were or are entitled to the possession of said prem- 
ises, or any part thereof. That no certiflcate of delinquency of said property, 
or any part thereof, was ever signed, executed, or issued, or filed in the ofliee 
of the elerk of said superior court, no valid service by publication or other- 
wise was ever made or had In said proceeding, and said superior court was 
without jurisdietion to make or render any juâgment or order in said cause, 
and said tax proceedings. so far as they affect said property, and each and 
every part thereof, are null, void, and of no effect." 

Similar déniais and allégations are made in the answer in respect 
to the other cause of action stated in the bill, covering the other of the 
real property in controversy. The answer also set up the spécifie ac- 
tion and proceedings therein culminating in the judgment so ques- 
tioned. 

The complainants, to prove their claim of title, introduced in évi- 
dence the two tax deeds, but net the judgment or order of sale pur- 
suant to which the sale was made. In giving judgment for the de- 
fendants the court below held, in efifect, that the deeds constituted no 
évidence of any judgment or order of sale, and, consequently, that the 
burden rested upon the complainants to otherwise prove the validity 
of such judgment and order. In the absence of a statute regulating 
the efifect of tax proceedings, that would undoubtedly be the correct 
rule; but there are statutory provisions in the state of Washington 
upon the subject, which, as construed by the Suprême Court of the 
state, would seem to hold that a tax deed is at least prima facie évi- 
dence, net only of the validity of the deed and order under which the 
sale is made, but also of the regularity of ail former proceedings. See 
Laws Wash. 1899, p. 299, § 18; Laws Wash. 1897, p. 190, § 114; Laws 
Wash. 1875, p. 72, § 41 ; Ward v. Huggins, 7 Wash. 620, 32 Pac. 740, 
1015, 36 Pac. 285; Rowland v. Eskeland, 40 Wash. 253, 82 Pac. 599; 
Miller v. Henderson, 50 Wash. 200, 96 Pac. 1052 ; Carson v. Titlow, 38 
Wash. 196, 80 Pac. 299. See, also, Ontario Land Company v. Yordy, 
212 U. S. 153, 29 Sup. Ct. 278, 53 L- Ed. 449 ; Wilfong v. Ontario 
Land Company, 171 Fed. 51, 96 C. C. A. 293. 

The judgment is reversed, and the cause remanded to the court 
below for a new trial. 
176 F.— 22 
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E. B. ESTES & SONS v. GEORGE FROST CD. 

(Circuit Court of Appeals, First Circuit. February 8, 1910.) 

No. 836. 

Trade-Maeks and Trade-Names (§ 70*)— Unfair Compétition— Fraudulent 
Imitation op Patented Article. 

Complainant, as exclusive licensee, made hose supporters having a rub- 
ber bùtton. which was protected by a patent covering the' use of rubber 
as tiie material, and advertised and sold the saine under the trade-name 
of "Velvet Grip." Défendant made wooden buttons for slinilar use, col- 
ored to Imltate rubber and «sed by other manufacturera on hose support- 
ers which were sold to the public as rubber button supporters, and some- 
times as "Velvet Grip" supporters. Held, that such sales constituted un- 
fair compétition. 

[Ed. Note. — For other cases, see Trade-JIarks and Trade-Names, Cent. 
Dig. § 81 ; Dec. Dig. § 70.* 

Unfair compétition, see notés to Scheuer v. MuUer, 20 C. C. A. 165; 
Lare v. Ilarper & Bros., 30 C. C. A. 376.] 

Appeal from the Circuit Court of the United States for the District 
of Massachusetts.. 

Suit in ëquity by the George Frost Company against E. B. Estes & 
Sons. From a decree gi'anting a preliminary injunction, défendant 
appealsi Affirmed. 

See, also, 156 Fed. 677. 

George C. Wing (George C. Wing, Jr., on the brief), for appellant. 
Alexander D. Salinger, for appellee. 

Before COLT and PUTNAM, Circuit Judges, and ALDRICH, Dis- 
trict Judge. 

ALDRICH, District Judge, In this case of alleged unfair compéti- 
tion it seems quite plain that the decree of the Circuit Court should 
be affirmed. The compétition complained of has référence to the 
wooden buttons of the défendants which are finished in imitation of 
rubber. Manifestly, the purpose of finishing the buttons in rubber was 
to deceive an unsuspecting public into thinking they were buying the 
garter or hose supporter with the rubber button attachment. The 
précise ground upon which the Circuit Court based the décision' was 
that the button was intended to simulate the plaintiff's patented ar- 
ticle, and by reason of the simulation to replace it in the art; and we 
think that court properly characterized such an intention, carried 
into efifect through manufacturing and placing the goods upon the 
market, as unfair compétition and as a wrongful act, whether donc 
before or after the expiration of the patent. 

In respect to the question of deceit this case is within the principle 
of Church v. Proctor, 66 Fed. 240, 13 C. C. A. 426, and G. & C. 
Merriam Company v. Ogilvie, 1.59 Fed. C38, 88 C. C. A. 596, 16 L. 
R. A. (N. S.) 549, again, 170 Fed. 167, 95 C. C. A. 423, decided in this 
circuit, which fully recognize the idea that members of the public are 

•ror other cases see same topic é § number in Dec. & Am. Dlgs. 1907 to date, & Rep'r InrJe.ies 
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entitled to know what they are buying, and that a purpose to create im- 
itations or similitudes calculated in themselves to deceive, or making 
false characterizations calculated to deceive, amount to an imposition, 
and that when a deceptive article is purposely brought into compétition 
with the genuine it amounts to unfair compétition. 

The whole trend of modem décision is in the direction of making 
it clear, whether in respect to food, drink, or wearing apparel, that 
placing adultérations and imitations upon the markets, with the pur- 
pose of deceiving members of the public who buy, as they do often- 
times upon casual inspection, into buying something for what it is not, 
is a business which is not countenanced by the law, and when with 
such deceptive purpose things are brought into situations of compéti- 
tion with the genuine that the compétition is unfàir. Such rules of 
law are in a large sensé based upon the idea that the public in its 
relation to business and business in its relation to the pubHc, in respect 
to the necessary and useful articles of life and trade, ought to hâve 
such protection as results from fair compétition. And it foUows that 
if one business concern has created, advertised, and sold a particular 
thing which proves to hâve intrinsic natural or inventive merit, which 
commends itself to the public under actual continuons use, that if an- 
other business concern conceives the idea of making something not 
possessing this merit at ail, but making it so nearly in resemblance as 
to deceive members of the purchasing public into buying it, it not only 
becomes an imposition upon the public, but an imposition upon the 
rightful business of the one whose goods are imitated, and the imposi- 
tion results from what, in law phrase, is called unfair compétition. 

The particular article in question is used largely in connection with 
hose supporters and garters, and the particular thing of novelty was 
the rubber button, properly mounted, performing an intended function 
in connection with the other parts of the supporter. This button was 
mounted upon a plate, and the stocking, or whatever material was to 
be held, was drawn over the head of the button, and when the restricted 
part of the wire clasp, under slight strain, was drawn over the fabric 
and upon the neck of the button, the button being rubber, would yield, 
and, under its inhérent résilient quality, would create a lock upon the 
material which was intended to be held. The invention relates solely 
to the rubber material and its introduction in the shape of a button 
into old structures. The cases relating to this patent are based upon 
that ground, and invention is sufficiently established by adjudicated 
cases. The patented button in its setting proved to be exceedingly 
useful and attractive to the trade, for the reason that it stayed in place 
and did not eut fabrics, as did the old métal and other button holders 
of hard substances. 

It was the rubber feature that made it salable. The défendants, 
apparently discovering this, and having made buttons and other turn- 
ings of wood for many years, conceived the idea of making a wooden 
button and painting it, or enameling it, or coloring it in imitation of 
rubber, and putting it in the hands of manufacturers, to the end that 
it should get into trade in imitation of the genuine. Indeed, in a let- 
ter to the trade they say; 
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"\Ve have succeeded In producing an excellent imitation of the rubBer but- 
ton, and so good in fact that it takes quite a close inspection to detect the 
dlfiferenee." 

The fact that an inferîor thing on thé trade counters requires close 
inspection to detect it f rom the genuine goes a long way towards es- 
tablishing its unfair influence in the market. If an unwary person, 
who was seeking to buy a hose supporter with a rubberî button which 
would hold and not eut stbckings or other fabric, was deceived, with- 
out close inspection, into buying oné of wood made in imitation of rub- 
ber, which would eut, and which would not hold the stocking in place, 
that person Would hâve been wronged through unfair compétition in 
trade. And that the gênerai publie may be wronged, as well as busi- 
ness concerns dealing in the genuine article, is one of the reasons for 
the law against unfair cornpetition. In a word, a rubber button being 
désirable for a certain purpose, the unfair compétition consists in mak- 
ing and putting upon the markets a wooden button, made in imitation, 
which is riOt désirable for that purpose, with the idea of deceiving the 
public intb buying it for the genuine. The fact that a thing influences 
the public and trade deceptivély puts thé thing info the field of unfair 
compétition. It is understood that the decree of the Circuit Court 
directed itsélf against making and selling, for use in hose supporters, 
wooden buttons màde in imitation of rubber. 

The decree of the Circuit Court is affirmed, with costs. 



In re KOIÎL-HBPP BRICK 00. 
(Orcuit Court of Appeals, Second Circuit. February 8, 1910.) 

No. 224. ; ■ 

Bankbuptct (I 262*)^gAi,E OF Propebty— Sale Frbe from Lien. 

A court qf , bçin!k,rnptcy ,has power to order property sold free f rom a 
lien claimed iHereon, prpvided the lien, If èstablished, is preserved against 
the proceeds, and proylded, further, that due notice of the sale is given 
to the lien claimant; but such provision and notice are essential to the 
validlty of the sale; i ; ; 

[Ed. Note. -^For other ;cases, see Bai^kruptcy, Cent. Dîg. § 365; Dec. 
Dig. § 262.*] . ,: 

Appeal'from, the District Court ôf the United States for the Sbuth- 
erh District of ;New York. 

In the matter of thé Kohl-Hepp Brick Company, bankrupt. From 
a certain àmetidatory pfder, Antia Day Wàrd and Henry L. Poinier, as 
guardiaris, appeàl. RévèrSed. • 

The District Court of .the Sputhern District of, New, York madç,an 
Order on July 33, 19()9, ameriding nûnc prb tune an ordèr of February 
83, 1909, so as to provide that certain real and personàl property of the 
bankrupt"bé sold free and cïear.oî âny lien of appellaijts, as guardians 
of Wilîiârn R. , Ward, an alleged incompétent, and free and clear of 
ariy and ail' other lien or çlaims theretp or thereon, ejçcept a specified 
mortgage and a specified mechanic's lien feducéd to judgment. 

•For other cases see same topic & § number lu Dec. & Am. Digs. 1907 to date, & Rep'r Indexe! 
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Joseph Duffy, for appellants. 

R. R. Howard and Guthrie B. Plante, for appellee. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

LACOMBE, Circuit Judge. This record as presented is so im- 
perfect and so inartificially prepared that it is very difficult to marshal 
the facts in proper chronological order. It may be assumed that at 
some time, by some proper authority, appellants were appointed guard- 
ians of William R. Ward, an incompétent, and it may further be as- 
sumed that they were so appointed prior to November 13, 1908. Their 
contention appears to be that $16,100 was obtained by some one from 
Ward without considération and invested in the property, which was 
subsequently sold, and that they can trace the money into the property. 
The title to that property, a brick plant, at the time of the bankruptcy, 
was in the bankrupt. 

Adjudication of bankruptcy was had November 13, 1907, and after 
various efforts to make the plant productive a meeting of creditors was 
called for November 5, 1908, to consider the propriety of selling it. 
After a long discussion adjournment was had to November 12, 1908, 
when it was decided to sell the property at public auction. On Novem- 
ber 13th the trustées received a letter from the attomeys of the alleged 
guardians protesting against any sale of the property, except subject to 
a lien in their favor for $16,100, by reason of moneys advanced by the 
alleged lunatic. Such a claim thus advanced did not operate to prevent 
the court from selling the property free of that particular lien, provided 
the lien, if subsequently established, should apply to the proceeds, and 
provided, further, that timely notice of the time and place were given 
to the persons who claimed such lien, so that they might hâve an op- 
portunity to attend and by bidding or otherwise protect their interest. 
CoUier on Bankruptcy (7th Ed.) pp. 838, 839. We bave searched the 
record in vain to find that ahy such notice was ever given to them. 
Notices were given to every creditor who appeared in the bankrupt's 
schedule, or who had filed a claim in the office of the référée ; but ap- 
pellants were not enumerated in the schedule, nor did they file any 
claim with the référée. They elected to rely on their alleged lien 
against the res. 

The property was offered at auction on January 14, 1909, and a bid 
of $20,500, the highest one, accepted by the trustées, subject to the 
approval of the court. Thereafter, on notice to ail creditors and lien- 
ors other than appellants, the question of confirming the sale was 
brought on for hearing before the référée on January 20, 1909, such 
hearing being continued on February 3d, lOth, 15th, 17th, and 19th. 
An dffer by one Buell to purchase the property for $31,387.67 being 
then made, the successful auction bidder waived his bid and an order 
was made February 23d directing sale of the property for the last- 
named sum. The order sought to be reviewed amends this order of 
February 33d, so as to provide expressly that the property be sold free 
and clear of appellants' alleged lien, which, if any, shall be transferred 
to the proceeds. It was admitted on the argument that the trustées 
did not give appellants notice of any of thèse proceedings, because 
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they "ignored" their claim, considering it to be frivolous. On the 
record, disregarding contributions to the facts advanced in counsel's 
argument, it does seem rather sHm ; bv^t possibly, when they hâve their 
day in court, appellants may be able to make something out of it. 
That is not now the question. Concededly before the sale at auction, 
and the subséquent sale, when, the bid being rejected, the référée ap- 
proved a private sale at a higher price, the trustées were advised that 
a lien on the property was claimed, àhd neither they nor the court could 
shift the lien from property to proceeds without such notice of pro- 
posed sale of the property free from incumbrances as would enable the 
appellants to protect their interest by bidding, if they so desired. 

Nor do we find in the record any action of appellants which would 
constitute a waiver or estoppel and preclude thém from asserting that 
by reàson of failure to give them proper notice their lien has not been 
displaced. They appeared by attorney at the hearing on February 3d 
and filed a notice tp ail "whom it may concern" that they claimed a lien 
for $16,100 and were about to enîorce it by suit. It is stated in the 
brief that they also appeared by attorney on February lOth ; but there 
is nothing to show that they, were présent or represented when the fîrst 
bid was withdrawn and the higher offer accepted. The original order 
for sale Npvember 30, 1908, is not in the printed record; but we hâve 
obtairiéd it from the référée. It provides that the property — 

"shall be sold by the trustées free and clear from any liens and Incumbrances, 
and that tii)on such sale thereof the sald trustées shall také the proceeds there- 
from In to their possession, and af ter flrst paylng therefrom the expenses of 
such salç, Ineludlng auctloneer's fées and the reasonable charges for advertls- 
Ing and notices of sale and lipsuranoe to the date of such sale, shall pay and 
dispose of tjie sa»ie in the ftillowlng manner and to the following named per- 
sons and corporations In the order of priorlty hereinafter stated ; the amounts 
due those- hereinafter named, and for which such persons and corporations hâve 
or elaijn to hâve liens agalnstsaid real property, being hereby declared liens 
against the proceeds accruing from any such sale and entitled to payment as 
aforesaid in so far as such proceeds shall be suffieient therefor: (1) P. F. 
McCutcheon, tax collector of Sayreville township. $1,121.12, wlth Interest 
thereon to the date of payment. (2) Conrad W. Kuhlthan, $9,000, with inter- 
est at tbe rate of 5 per cent, from February 2, 1907, to the date of i)ttyment. 
(3) Manhattan Trust Company, holder of reeeiver's certiflçates issued under 
and pursuant to order of this court, ^3,000, wlth Interest thereon from Decem- 
ber 1, 1908, to the date of payment. (4) American Blbwer Company, amount 
of mechaiiic'a lien reduced to judgment pursuant to order of court $8,434.75. 
(5) Nathan W. Clay ton and Elbert O. Plerson, partners as Clayton & Plerson, 
$2,194.98." 

This order was made after appellants had given notice of their al- 
leged lien, but it makes nô provision for the imposition of such lien on 
the proceeds of sale. Under the authorities such provisions are essen- 
tial. Collier on Bankruptcy, supra. The order is fairly open to the 
construction that the gênerai phrase "free and clear from any liens and 
incumbrances" covers only such liens as are by its terms iraposed upon 
the proceeds, because the court had power to displàce existing liens 
only to the extent to which they were thus imposed upon the pro- 
ceeds. With this order before them, if it be assumed that it was 
known to them— Cvidently it was not served on them- — appellants might 
rCasonably supposé that whatever sale might thereafter take place 
would not be frèe from their lien, since no provision was made to traris- 
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fer it to the proceeds. Until notice to the contrary was given them 
they might fairly rely on such supposition. 

The order of February 23d, confirming the sale to Buell, says nothing 
about the sale being free and clear of liens and incumbrances. Mani- 
festly that is the reason why the subséquent order of July 23d under- 
took to amend it by the insertion of such provisions. It does state 
that the sale is made upon the terms and conclitions stated in a contract 
between Buell and the trustées ; but it nowhere appears that appellants 
were informed as to the terms of such contract. Moreover, the con- 
tract itself makes no provision for imposing any displaced lien upon 
the proceeds. It also recites that an order was duly made and entered 
directmg the sale of the property "free and clear of incumbrances and 
upon certain terms and conclitions in said order stated and set forth." 
Manifestly this is the order of November 30th, which, as we hâve seen, 
contained no provisions as to appellants' lien, although ail parties were 
then advised that such lien was asserted against the property. Inspec- 
tion of the contract would not hâve advised appellants that the terms 
and conditions of the later sale, so far as liens and incumbrances were 
concerned, were in any way différent from those contained in the order 
of Novem.ber 30th. 

It is unfortunate to hâve to reverse the order at this late stage of 
the proceedings ; but the power to displace liens is a drastic one, and 
should be exercised only with scrupulous attention to secure the lienor 
spécifie notice and full opportunity to protect his interests. If, how- 
ever; the price at which the property was sold is fair and reasonable, 
a resale after proper notice and with sufficient provisions to impose ail 
displaced liens upon the proceeds will probably resuit in a transfer to 
tlie same individual for the same price. Should a higher price be 
realized, no one can reasonably complain, 

The order is reversed. 



O. J. LEWIS JIEIUWNTILE CO. T. KLEPNER. 

(Circuit Court of Appeals, Second Circuit. Jauuary 11, lOJO.) 

No. 104. 

1, ArPEAL AND EBKOB (§ 1002*) — ReVIBW— JURISOICTIONAL QuKSTIO.NS. 

Wliere the (luestioii whettier a foreign corporation was doiiig husiness 
in a State, so as to reuder it subject to suit tliereiu, was subuiitted to 
the ,1ury, Its deoisiou ou conflictiug évidence will not be set aside by au 
aiipelJate court, uuless clearly against the weiglit of évidence. 

|Ed. Note. — For otUer ca>^es, see Appeal and Error, C'eut. Dig. §§ 3035- 
30;;T; Det. Dig. § 1002.«J 

2. Courts (§ 328*) — .Titrisdiction of Fedekal Coukts^Ajiount in Dispute. 

The auiouut in dls^uite in au action for damages, in wbic-h tUe damages 
are deterniiuablo l)y the .iury, is sntiicieut to give a fédéral court jurisdic- 
tiou, where more thau .$2,000. exclusive of interest and costs. is deiuaud- 

*For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexer 
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ed, and the facts alleged are suoh as to justify the good fàith of sucli 
deniand. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 890-896 ; Dec. 
Dig. i 328.* 

Jurlsdletïon of Circuit Courts as determined by the amount in contro- 
versy, see notes to Auer v. Lombard, 19 O. C. A. 75; Tennent-Stribling 
Shoe Ce. V. Ropei-, 36 O. C. A. 459.] 

3. Courts (§ 329*)^Jueisdiction of Fedebal Courts — Estoppel. 

A défendant, who pleads a counterclaim in a fédéral court, is estopped 
to deny Jurisdlctlon on the ground that the amount In dispute is insuf- 
ficlènt. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 897 ; Dec. Dig. § 
329.*] ^ 

In Error to the Circuit Court of the United States for the Southern 
District of New Yorlt. 

Action by Annie Klepner against the O. J. Lewis Mercantile Com- 
pany, Judgment for plaintiff, and défendant brings error. Affirmed. 

On writ of error to the Circuit Court of the United States for the 
Southern District of New Yorlt to review a judgment entered on the 
verdict of a jury in fayor of the plaintifï for $1,649.05. Tlie interest 
and costs, amounting to $881.98, made the total amount of the judg- 
ment $2,531.03, which was entered November 11, 1908. Upon a 
former trial a verdict was directed in fâvor of the défendant, this 
judgment was reversed and a new trial ordered by this court, the opin- 
ion being reported in 159 Fed. 94, 86 C. C. A. 284. 

Herbert H. Gibbs, for plaintiff in error. 

Edward A. Alexander and Jérôme H. Buck, for défendant in error. 

Before COXE, WARD', and NOYES, Circuit Judges. . 

COXE, Circuit Judge. On the former trial the court directed a 
verdict for the défendant. This court decided that the testimony war- 
ranted a submission of the controversy to the jury and every disputed 
question of fact was so submitted at the trial now under review. No 
serious contention based upon the merits can be urged against the 
verdict. Unquestionably the conduct of the défendant in sacrificing 
the plaintiff's property damaged her in at least the sum found by the 
jury. This fact, coupled with the additional fact that the litigation 
has already extended over a period of more than six years involving 
three trials and two appeals, prédisposes the court not to dismiss the 
cause upon a doubtful question of jurisdiction. 

The principal contention of the défendant is that the court should 
hâve dismissed the complaint: First, because the proof fails to show 
that the défendant — a Missouri corporation — was a résident of the 
Southern district of New York or was transacting business therein; 
and second, because the amount in controversy was less than $2,000. 
The question whether the défendant had a place of business and an 
agent in New York and was doing business there was submitted to the 
jury and decided in favor of the plaintiff. This finding was amply 
sustained by the proof. It was at ail times conceded that J. H. Hall 
was the defendant's New York agent, but it is said that his agency 

•For otber cases éee same toplc & § numbeh In Dec. & Am. Diga. 1907 to date, & Rep'r Indexes 
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was limited to soliciting and receiving consignments. The defend- 
ant's counsel présents a careful analysis of the évidence and bases 
thereon an elaîiorate argviment to demonstrate the contention that the 
défendant was not doing business in this state. 

The question is not hère as an original proposition; it was decided 
upon conflicting testimony in the Circuit Court and we cannot say that 
the décision is so clearly against the weight of évidence as to justify 
us in setting it aside. In addition to the oral testimony the accounts of 
sales dated at St. Louis and forwarded by the défendant hâve printed 
prominently upon their face the words "New York> Office, 442 Broad- 
way." Similarly the letter heads and cards used by Hall hâve printed 
upon them the name of the défendant, "J. H. Hall, Agent, 442 Broad- 
way, New York." This évidence coupled with testimony that the de- 
fendant's officers f requently came to New York to assist Hall in secur- 
ing business, that Hall had authority to advance money for défendant 
and the strong presumption that the défendant must hâve known that 
Hall was representing himself as its gênerai agent at its New York 
place of business, amply sustained the conclusion of the court and jury. 

The contention that the court has no jurisdiction because the amount 
involved is less than $2,000 proceeds, we think, upon a mistaken inter- 
prétation of the judiciary act (Act March 3, 1875, c. 137, 18 Stat. 470) 
as amended in 1887-88 (Act March 3, 1887, c. 373, 24 Stat. 552 ; Act 
Aug. 13, 1888, c. 866, 25 Stat. 433 [U. S. Comp. St. 1901, p. 508]). 
Section 1 provides that the Circuit Courts shall bave original cog- 
nizance of certain designated suits at common law "in which the mat- 
ter in dispute exceeds, exclusive of interest and costs, the sum of two 
thousand dollars." "The amount in dispute" — says the defendant's 
brief— "was legally determined at the trial, at less than $1,868.25 ex- 
clusive of interest and costs." 

If the amount of the recovery were to settle the question it would 
never be possible, in an action where the damages are in the discrétion 
of the jury, to ascertain whether the court has jurisdiction until the 
jury has reported. The question is — did the court hâve jurisdiction 
in limine, had the plaintifï a cause of action upon which he might re- 
cover more than $2,000? This question must be answered by an 
examination of the pleadings. The fact that the verdict was for less 
than $2,000, that plaintiff, after she discovered that the goods were 
being sold at ruinous priées, was willing to take less than that sum in 
settlement, and the fact that the theory of the recovery was changed 
at the trial to conform to the proof and thus was limited to a sum less 
than the jurisdictional amount, are not, in our opinion, germane to the 
question. It would produce a grotesque and an intolérable condition 
if the law were interpreted so as to permit the jurisdiction to dépend 
upon the décision of the court or jury upon disputed questions of fact. 

In lier amended complaint the plaintiff "demands judgment against 
the défendant for the sum of $2,550 with interest." Of course it is 
not pretended, if on the face of the complaint it clearly appears that 
the plaintiff cannot recover more than $2,000, that the mère demand in 
excess of that sum will give the court jurisdiction. If, on the other 
hand, the demand is made in good faith and is justified by a fair and 
reasonable interprétation of the facts it is the true criterion. The 
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rule is well stated in Peeler v. I^athrop, 48 Ked. 780, 1 C. C. A. 93, as 
f ollows : 

"It Is not the amount a plaiiitlff Is able to prove he is eutltled to that dé- 
termines the amount iu dispute for the purpose of Jurisdiction, for otherwise 
the failure of a plaintiff to recover would oust tlie court of Jurisdiction. Tlie 
amount in dispute or matter in controversj', vvliieli détermines tliè jurisdiction 
of tlie Circuit Courts, in suits for the recovery of money only, is the amount 
dèmauded by the plaintiff in good falth." 

In Washington County v. Williams, 111 Fed. 801, 811, 49 C. C. A. 
631, 631, it is said:,. . .. 

"Thè amount claimed ïn the déclaration or complaint, not the amount of re- 
covery, is tlie test of Jurisdiction, and the fact that a sum in excess of .'(;2.00O 
excluslye of interest and costs, was claimed, gave the trial court juris<lictii>n 
to reuder a jufîgment f6r a less amQilnt unless this court is able to flud that 
a demand for a sum In excess of $2,000 was interposed in bad faith, for no 
other purpose thau to give the fédéral court jurisdiction." 

The theory of the complaint was that when the défendant violated 
its obligations under the cqntract, the plaintiff was entitled to recover, 
not thç invoice valup or cost price of the goods, but the actual value, 
as measured by the highest market value at the tirae of the breach, 
which was alleged to be $3,000; There is nothing to indicate bad 
faith in this demand, indeed,: fromthe plaintiff's point of view it was 
the reasonable demand to niake and was justifîed by the facts. The 
trial court, against the plaintiff's objection and exception, limited the 
recovery to the priées stated in the invoice, but we cannot say that this 
rulirig establishes the bad faith of the plaintiff in derrianding the full 
value of the property of, which she had been deprived by alleged un- 
lawful conduct of the défendant. 

Again, the défendant interposed a counterclaim and, having invoked 
the jurisdiction of the court for its own benefit, is now estopped froni 
denying- it. Mercbants' Co. v. Clow, g04 U. S. 286, 37 Sup. Ct. 385, 
51 L. Ed. 488., 

Wë havé examined the other exceptions argued and ,are of the opin- 
ion that none of them is well taken. The cause was fairly submitted 
to thé jury and no prejudicial error was committed. 

The judgment is affirmed with coSts. ' 



SNYDER V. NEW YORK CENT. & H. R. R. CO. 
(Circuit Court of App«als, Sec-ond Circuit. Februai-y 8, 1910.) 

: ' No. lie. 

Màster ànd Servant (§ 286*) — Master's Liability fob Injtjry to Servant 
— Safe Place to Work. • 

HaIntifC's intestate, ,whlle working wlth otliers at night in defendant's 

: rallvvay tunnel maliing ; altérations, was struck and lùUed by a passing 

train. There was a narrow space In which the meh could work in safety, 

but the tulinel was fllled with smoke and only lighted by torches carried 

*For other caseï see Banie,topic à | nu.mb'eç in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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by the men. Beld, that the fact that défendant had provided a safe place 
to work, provided tbe men k^t carefully withln It, did not relieve It from 
liability as matter of law, but that It was a question for the jury wheth- 
er, under ail the facts, it should not hâve taken further précautions by 
rules or régulations to warn the workmen of the approach of trains. 

[Ed. Note. — For other cases, see Master and Servant, Cent Dig. S$ 
1010-1050; D«c. Dig. § 286.*] 

In Error to the Circuit Court of the United States for the District 
of New York. 

Action by Henry Snyder, administrator, against the New York 
Central & Hudson River Railroad Company, Judgment for défend- 
ant, and plaintiff brings error. Reversed. 

I. H. Harris (Arthur Ofner, of counsel), for plaintiff in error. 
Charles C. Paulding (R. A. Kutschbock, of counsel), for défendant 
in error. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

WARD, Circuit Judge. The plaintiff's intestate was one of a gang 
of laborers who were working in the defendant's tunnel running north 
and south under Park avenue, New York City. It contains four tracks 
numbered from east to west 1 to 4. Tracks Nos. 1 and 4 are walled in ; 
the walls having holes about 10 feet apart to admit air and let out 
smoke of passing trains so that it may escape through the openings 
between the streets running east and west, over tracks Nos. 2 and 3. 
The decedent's gang was engaged in drilling holes in the wall between 
tracks Nos. 1 and 2 to receive an electrical equipment. To do this it 
was necessary for the men to work from a scaffold of loose planks laid 
on wooden horses placed against the wall on track 2 on which no 
trains wére allowed to run. As the work proceeded, it was necessary 
from time to time to raove the scaffold, and to do this the planks had 
to be taken off and laid in the space between tracks Nos. 2 and 3 called 
the "Six Foot," although it appears to hâve been little over five feet 
wide ; then the horses had to be moved and the planks picked up and 
placed upon them again. Tracks Nos. 1, 3, and 4 were in use. The 
overhang of the cars is from 2% to 2% feet, so that it will be seen 
that when trains passed on track No. 3 a safe space of only 2%. feet 
or less was left in the Six Foot between tracks 2 and 3. 

April 23, 1906, at 11 :50 p. m., when there was no light in the tunnel 
except the torches carried by the men, and when, according to some of 
the testimony, it was filled with smoke, the deceased, while picking 
up the end of a plank in the Six Foot and looking south, was struck on 
the head by a train coming north on track No. 3 and instantly killed. 
The complaint states a cause of action good both under the New York 
employer's liability act of 1902 (Laws 1902, c. 600) and at common 
law. The trial judge held as matter of law that the défendant had fur- 
nished the deceased with a safe space, though a small one, in which to 
work, because if he had kept on the east side of the middle line of the 
Six Foot he would not hâve been hit. Accordingly, his death being due 

*For othtr casu ce* utme topic & $ NtrMBBB In Dm. A Am. Digs. 1807 to data, * Rep'r Indexât 
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to no négligence on the part of the défendant, a verdict was directed 
iii its fçivor. But we do not think that the only place which can be 
regarded as unsaf e is one where the workmen must get into a situation 
of danger in doing their work. In this dark and noisy tunnel a very 
slight inattention would expose them to the Ibss of life or limb, and 
we think it was a question for the jury to détermine on ail the facts 
whether the défendant should not hâve taken précaution by rules or 
régulations to warn the workmen of the approach of trains. 
The judgment is reversed. 



AMERICAN B0NDIN6 CO. OF BALTIMORE v. STRASBURGBR. 
(Circuit Court of Appeals, Second Circuit. February 8, 1910.) 
. ; ^ No. 145. , : 

1. Teial (§ 419*) — Demtjkrer to Evidence— Exceptions to Rulino— Waivee. 

An exception to tlie dverruling of a motion to dismiss, made at tlie 
close of plaintiffs case, is waived by the défendant by the introduction 
of évidence. 

[Ed. Note.— For other cases, see Trial, Cent. Dig. | 982; Dec. Dig. § 
419.*] 

2. Appeal and Beeob (§ 977*)— Décisions Reviewable—Discbetionaey Ac- 

tion— Rulino ON Motion for New Trial. 

The ruling on a motion to set aside a verdict and for a new trial is not 
reviewable In the fédéral courts. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 3860- 
3865 ; Dec. Dig. § 977.*] 

In Error to the Circuit Court of the United States for the Southern 
District of New York, 

Action by Theresa Strasburger against the American Bonding Com- 
pany oi Baltimore. Judgment for plaintiff, and défendant brings error. 
Affirmed. 

Wilder, Ewen & Patterson, for plaintiff in error. 
E. Hall, for défendant in error. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

PER CURIAM. The action was brought upon a policy of Insur- 
ance by which défendant agreed to indemnify Mrs. Theresa Stras- 
burger, therein called the "assuredj" in the sums of money respectively 
specified in a schedule therein contained, for one year, "for direct loss 
by burglary, theft or larceny * * * of any of the property de- 
scribed in the schedule hereinafter given and stated to be insured here- 
under, occasioned by its felonious abstraction from the interior of the 
house, building, flat, apartments or rooms actually occupied by the 
assured * * * by any domestic servant or employé of the assured, 
or by any person, or persons, except the assured." 

The complaint alleged that during the period covered by the policy 

•For other cases see same topic & % otjmbbr in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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certain articles of jewelry, specifically set forth, belonging to herself 
and her two daughters, Hanna and Lillian, were stolen and removed 
f rom her résidence. The plaintiff, the two daughters, and a son testi- 
iied tp the circumstances attending the disappearance of the property 
from the bureau and chiffonier drawers in which it was kept. The 
jury were instructed that they must be satisfied from the évidence that 
the property was stolen. There were no objections taken to any part of 
the charge, and no requests to charge were refused. 

It is assigned as error that the court denied defendant's motion to 
dismiss the complaint made at the close of plaintifif's case. Having sub- 
sequently introduced testimony in its own behalf, défendant waived the 
exception reserved to such déniai. 

It is also contended that the court erred in denying defen-dant's 
motion to dismiss the action at the close of ail the évidence. No ex- 
ception was reserved to such refusai, and it cannot be considered. 

It is also contended that the court erred in denying defendant's mo- 
tion to set aside the verdict and for a new trial ; but such déniai is not 
reviewable by appeal in the fédéral courts. 

Ail that is left are some exceptions to testimony as to value of the 
missing articles, which are trivial and unimportant. 

The judgment is affirmed. 



HERZOG et al. V. NEW YORK TELEPHONE CO. 

^Circuit Court of Appeal s, Second Circuit. February 8, 1910.) 

No. 111. 

Patents (§ 328*)— Iwï'eingement— Electbic Signalinq Appaiîatus. 

The Herzog patent, No. 628,464, for an electric signaling apparatus and 
circuit used princlpally to enable guests in hôtels by nieans of latent sig- 
nal transmitters in the rooms to signal the office, embodies a System of 
bidlrectlonal signaling to a limited extent only, it being possible to signal 
from the office to a room only when the transmitter in the room is set for 
a signal to the office, and is not Infringed by the System of bidirectional 
Bignallng In use in a téléphone exchange. 

Appeal from the Circuit Court of the United States for the Southern 
District of New York. 

Suit in equity by Félix Benedict Herzog and others against the 
New York Téléphone Company. Decree for défendant (172 Fed. 425), 
and complainants appeal. Affirmed. 

William Houston Kenyon and Seabury C. Mastick, for appellants. 
Charles Neave and F. JP. Fish, for appellee. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

NOYES, Circuit Judge. This is a suit to restrain the alleged in- 
f ringement of letters patent No. 628,464, issued to Félix Benedict Her- 
zog on July 11, 1899, for an improvement in electric signaling appa- 
ratus and circuits. The application for the patent was filed October 
25, 1884. 

*For otlier cases see same topic & S numbsb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexe* 
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The patentée stated in the first part of his spécifications that in an 
earlier patent he had described an automatic signaling instrument, the 
main feature of which was that it could be set by a person desiring to 
signal a distant point, and was so constructed that the signal would 
not be transmitted at the moment of setting the instrument, but would 
be retained until released by the action of a person at the distant point 
when hè was ready to receive it, and would then be automatically trans- 
mitted. Thèse instruments were capable of being set so as to trans- 
mit altérable signais and combinations of signais and thereby convey 
information. The patentée called thèse instruments "latent signal 
transmitters" because they retained the signal — it was inoperative un- 
til released — and they were the essential features of the "teleseme 
System" in use in many hôtels some 10 years ago. 

It is unnecessary, in the view we take of the case, to differentiate 
between the prior Herzog patents and the patent in suit. Taken to- 
gether they undoubtedly show the development of the latent signal 
System, although the complainants contend that the présent patent re- 
lates primarily to circuit connections rather than to the latent signal 
instrument. We shall confine ourselves to the patent in suit and shall 
examine the case along the lines laid down by the complainants. 

Turning then to the spécifications, it will be noticed that the pat- 
entée describes his apparatus with especial référence to its use in 
hôtels : 

"Its main feature conslsts In provldlng the guest's tooui wlth sucli an instru- 
ment whereby he can at pleasure signai to the hôtel clerk his varions wants, 
and so combining and Connecting thèse separate instruments with means for 
releasing them and receiving the signais eontrolled by the hôtel clerk or recelv- 
ing person that, if desired the mère act of setting any guest's Instrument au- 
tomatically opérâtes an antaunciator at the receiving end so as to inform the 
clerk that the partieular instrument has been set and that thereùpon the clerk, 
as soon as prepared to receive the signal, can, by making certain connections, 
introduce a receiving instrument, release the guest's signal Instrument and 
thus receive the guest's signal at pleasure." 

But while the apparatus was especially designed for hôtels, the pat- 
entée also says in his spécifications : 

"I shall deseribe my inveïition ohiefly as applied to hôtel purposes ; but it is 
equally applicable to téléphone exchange Systems or other circuits." 

And in another part of the spécifications he says : 

"My présent Invention relates principally to the application of such appa- 
ratus to téléphone exchanges, hôtels and private circuits, though parts of the 
invention are applicable to many circuits." ' 

It is, however, apparent from the language of the spécifications that 
the apparatus which the inventer proposes to apply to téléphone ex- 
changes was the latent instrument itself. There is nothing to indicate 
that he had in mind any such application of the circuit connections of 
the patent separate and apart from the latent signal apparatus. Still 
it is undoubtedly true that a patentée is not obliged to deseribe ail the 
uses which the subject of his patent is capable of. 'He is entitled to ail 
the bénéficiai f unctions of his invention whether he described them or 
not. 
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The following drawing, similar to the third figure of the patent, 
illustrâtes the apparatus and circuits described in the spécifications: 



vvù.i. 




^-S- 



The différent parts of the apparatus illustrated and its opération are 
thus described in the spécifications : 

"D, D, D, D, represent separate latent signal iustnmieuts constructed as I 
hâve described, one being plaeed in eacli guest's room. Eaeh instrument is 
connected by a separate wire with the receiving station or clerk's office, and 
each circuit leads through a separate spring-jacli, M, aud an annunclator, N, 
after whicji the circuits join and lead through a battery, R, to tlie ground. In 
a separate circuit are plaeed à battery, S, ppposite in polarlty to the battery R, 
and a sounder, T.' Thls circuit terminâtes at one end in the ground and at the 
other In plùg, t, one side of which is insulàted, as shown. The apparatus is 
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représentée! as in Its former coudition, and ail tlie separate circuits are open 
at the guesf's instruments, a notch iu each break-wheel being under the eon- 
tact-sprlngs. 

"When any guest sets his instrument, It closes the ■circuit and drops the 
anuunciator drop correspoiidiug to that instrument and room, tliereby making 
the clerk aware that that instrument has been set. It Is to be obsei'ved that 
the instrument remains locked when set, for the reason that the polarity ol 
the current in circuit is such as to repel the armature and make it lock the 
escapement. The circuit is thus closed at the room and remains so closed untll 
the clerk opens it again by his action in releasing the latent signal. The an- 
nunciator may be provided with a continuous riuging arrangement to call at- 
tention, but in any case will prevent the drop from being raised inadvertently 
before the number is noted, as if sq restored it will drop back again until the 
current is again opened at the room by proper means. The clerk thereupon in- 
serts the plug, t, in the proper spring-jack, and the battery S, being of opposite 
polarity to the battery E, causes the guest's Instrument to be released and 
transmit its signal, which is received by the clerk on the receiving Instrument, 
T, for which purpose a sounder or bell may be employed to sound or a visual 
indicator or a register to record the signais received." 

The daims of the patent in issue are Nos. 11, 13, 13, 19, and 20. 
Claim 19 is selected by the complainants as typical, and is as follows : 

"At eaeh of several substations a calling apparatus including a circuit ter- 
minal and a manually operated élément co-operating therewith and constructed 
to hâve with resi)ect to the terminal a normal position of rest and one of ac- 
tion separate Unes from thèse stations to a central station havlng a separate 
anuunciator device for each such substation, and a common connection to a 
common source of current arrangea to be controlled by the change of position 
of the substation manual élément to begin the actuation of the corresponding 
annunciator device and nomlnally to continue thls actuation until the said sub- 
station élément is again In its position of rest, a switching connection at the 
central station for each such line arrangea during its opération to interrupt 
the opération of the annunciator élément ; and co-operating therewith, a plug 
and cord adapted to be used in turnwith ail the switching connections, and a 
second connection controlled by the plug and supplying current of another 
character or condition ; together with a magnetically controlled device at each 
substation arranged and adjusted to be controllable by the current controlled 
by the plug and not by the normal current and to operate as a notification to 
the transmitting operator." 

The scope of this claim can best be appreciated by analyzing it and 
examining its éléments in référence to the structure illustrated in the 
drawing and described in the spécifications : 

The first élément of the claim is : 

"At each of several substations a calling apparatus, Including a terminal and 
a manually operated élément co-operating therewith, and constructed to hâve 
with respect to the terminal a normal position of rest and one of action." 

In the apparatus described and shown in the patent the substation 
is the latent signal instrument in the guest's room. The circuit ter- 
minal is the contact-spring, and the manually operated élément is the 
break- vi^heel. Thèse are nominally separated and in a position of rest ; 
the spring being opposite a notch in the periphery of the wheel. They 
can be brought into a position of contact and, consequently, of action 
by rotating the wheel by hand. 

The second élément of the claim is : 

"Separate Unes from thèse stations to a central station haring a separate 
annunciator or device for each such substatlon, and a coiptaon connection to 
a common source of current arranged to be controlled by the change of position 
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of the substation manual élément to begin the aetuatlon of the correspondlng 
amiunelator deyice, and nominally to continue tlils actuation until the sald sub- 
station élément is again in its position of rest." 

In the structure described and shown in the patent, the parts em* 
braced in this élément are the separate signal circuits to each latent 
signal instrument, the individual annunciators, and the common bat- 
tery. 

The third élément of the claim is : 

"A swltehing connection at the central station for each such line arranged 
durlng its opération to Interrupt the opération of the annunciator élément." 

In the apparatus described in the patent this élément is the plug and 
cord at the central office. It is not regarded as of importance, how- 
ever, that the annunciator should be eut out of circuit when the plug 
is inserted, for the patent says : 

"Of course there is no objection In having the annunciator drop magnet left 
In circuit other than that it increases the résistance of the circuit." 

The fourth élément of the claim is : 

"And co-operating therewith a plug and cord adapted to be used In turn with 
ail the switching connections and a second connection controlled by the plug 
and supplying current of another character or condition." 

In the apparatus described and shown in the patent, the plug at the 
central station is adapted to be used with ail the switching connections 
and also controls a second connection with the battery S which is a 
différent source of current f rom the battery R and of opposite po- 
larity. When the plug is inserted in the spring-jack at the central sta- 
tion, the current fliows from the second source of supply to the substa- 
tion and energizes the magnet shown at the top of the left-hand figure 
so that it attracts its armature and releases the signaling instrument, 
which thereupon transmits its message to the central station. 

The last élément of the claim is : 

"Together with a magnetically controlled device at each substation arrangea 
and adjusted to be controllable by the current controlled by the plug and not 
by the normal current and to operate at a notification to the transmitting 
operator." 

In the apparatus of the patent this magnetically controlled device 
is, strictly speaking, the armature of the magnet above referred to. 
Speaking more broadly it is the magnet, the armature, and the break- 
wheel. They serve to hold the signaling instrument in its set position 
and to release it so that the message can be sent in when the central 
office is ready to receive it. When the instrument is released its run- 
ning down indicates either audibly or visually to the person at the sub- 
station that his message has been received. 

And hère it should be observed that ail that the patent from be- 
ginning to end says about signaling from central to substation — the 
"outward call"— is as f oUows : 

(1) The claim — as already noted— speaks of the "notification to the 
transmitting operator" and implies a prior transmitting opération on 
his part. 

176 F.— 23 
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(3j) The spécifications say : 

(a) "This opening of the circuit (by the clerli), moreover, Is so arrangea as to 
serve as a return-signal to the guest and to Indicate to liim that liis call bas 
beep noted." ' . : 

(b) "^Yllen the clerk releases any latent-signal instrument, the guest is in- 
formed of thé fact by observlng the haiid of tbe instrument or by 'the noise of 
the clock work in unmnding and Is théréby aesuréd that his waiits are being 
attended to." 

It is obvious from the claims and Spécifications' as a whole that what 
the patente^ eSpeçiàlly desiréd to ptovide was means of communica- 
tion from guest to central office, and not frOm central office to guest — 
that the.outward notification was merely^an incident to the invvard call. 

Up to-ithis .point wehayeexarained the daim in question in connec- 
tion with thiçspecificatiqns and drawings.both of which refer to latent 
signal instruments. The whole organization of the patent seems to 
çentier, around thèse instruments., There.îs much grotind for contend- 
ing that it cannot be read away from them— that the patent çovers cir- 
cuit connections only in connection with such instruments. And, if 
this be true, want of inf ringement is: obvious, for it ïs conceded that 
the défendant does not employ latent signal instruments or any de- 
vices hâving; similar furictions. 

The complainants, howÉver, as already indicated, Urge that the claim 
is for circuit connections-,, and not for thç latent signal instrument or 
connections soiély therewith, and the feature of the invention is said 
to be the.,','t(^ariçl fro calling systèrn" ^h.d the capacity fpt bidirectional 
calling enibodied in, the lagt ekment pf , the claim which wé havè ex- 
amined. ; ' ,',; . , - ,. ^-^ /' 

Assurniiig ihen ,that we may eliminate from the patent, as the com- 
plainants iiav.e spught to do, ail référence to the latent-signal instru- 
ment, it must.^till ,be cleiarly borne iri mind that the ''notification to the 
transmitting operator" qf the last élément ôf the claim isîn the nature 
of an ackiiowledgment signal rather than an indépendant signal. In- 
deed, it is not çontended by the complainants that in the spécifie struc- 
ture of thé, patent an. initial message can be sent from! the central of- 
fice to thfi suljstation. Ànd while, for the purposesof this case, we 
may assume that the spécifications and drawings can be considered as 
applying (1) to a calling System and (2) to a latent signal system and 
confine oursèlveS'tQ' the former, wé see rto ground whatsoever for hold- 
ing that the calling structuré covered by the claim has any greater 
capacity foi- bidirectional signaling than.' that illustrated in the draw- 
ings of the complainants' own brief, viz., a capatity to send a signal 
from central to substation as the resuit of initial action there. To 
give the claim a broader application woiild be to départ from its own 
■language as well as to wholly ignore the extracts from the spécifica- 
tions which we bave quoted. We cannot accède to the proposition that 
thé patentée (ian, under any doctrine of équivalents, change or add to 
the circuit connections of the patent so as to make the apparatus work 
in a différent way or under différent conditions. 

" Conseqiifentiy, éven if we admit that the claim is esSentially for cir- 
cuit connections ànd hot for a latent signal ■ instrument, still in view 
of its own language and of the spécifications and drawings it must be 
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construed as covering only apparatus the parts oi which act in such 
relation and subordination to each other that a signal from central 
office to substation follows only as the resuit of prior action taken at 
the substation. There must be an electrical or mechanical connection 
between the élément used by the transmitting operator and the élé- 
ment employed for the return signal. 

This limitation upon the scope of the claim renders it possible to 
confine the examination of the question of infringement within com- 
paratively narrow bounds, and, possibly, to avoid altogether the ques- 
tion of validity. We hâve to look in the defendant's structure for the 
éléments which we hâve found in the claim co-ordinated in the same 
way. If we do not so find them, infringement is not established, and 
it is unnecessary to consider the questions whether the patent is valid 
in view of the prior art, or whether on account of such art the patent 
should be construed broadly or narrowly. Only in case infringement 
is established is the question of validity important. Only in case the 
défendant infringes the claim as we hâve construed it is it important to 
consider whether we are justified in assuming, in accordance with the 
complainants' contention, that the claim should be treated as covering 
circuit connections separate and apart from the latent signal instru- 
ment. 

Turning now to the defendant's structure, we find that it is oper- 
ating a téléphone system consisting of: (1) The apparatus at each 
subscriber's station (the substation) ; (3) the Unes Connecting each sub- 
scriber's station with the central station or exchange : and (3) the ap- 
paratus at the central station for receiving and making calls and per- 
mitting the intercommunication of subscribers. 

Ail the apparatus and circuits of the defendant's system are télé- 
phone apparatus and circuits, and there seems to be little ground for 
the complainants' attempt to difïerentiate between its signaling part 
and its téléphone part. In order, however, to détermine whether the 
claim in question covers any portion of the defendant's apparatus, we 
shall only examine those parts which the complainants assert consti- 
tute defendant's "signaling system" and hâve the limited capacity of 
bidirectional calling covered by the claim. We will attempt to read 
the claim upon the defendant's apparatus. 

At each subscriber's station in the defendant's system there is a 
break in the circuit at the téléphone hook normally maintained open 
by the weight of the téléphone receiver and closed when the receiver 
is removed from the hook and the latter moved by spring action into 
contact with the circuit terminais. Although the hook is actuated by 
a spring and not by hand, it may perhaps be regarded as the manually 
operated élément of the claim. It is in a normal position of rest when 
the receiver is on the hook and is in a position of action when the re- 
ceiver is off the hook and it is moved into contact with terminais. 
We will assume that this apparatus is covered by the first élément of 
the claim, although, were we considering the prior art, it would be 
difficult to see why, in case this élément appears in the defendant's 
structure, it does not also appear in the organization of the prior 
Cheever patent (No. 208,463). In that organization there is at a sub- 
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station a circuit terminal and a spring normally held in a positiort of 
rest by the weight of the receiver — an exact équivalent of the hook — 
and brought into a position of action when the receiver is removed. 

Similarly we may assume for the purposes of this case that the de- 
f eiidant's apparatus embraces the second and third éléments of the 
claim. There are separate lines f rom each subscriber's station to a cen- 
tral station, a separate annunciator dévice for each subscriber's station, 
and a common source of current arranged to be controlled by the man- 
ual élément at the subscriber's station to actuate the annunciator device. 
So there are switch terminais the opération of vi^hich interrupts the 
opération of the annunciator device. 

In so far as the claim covers automatic signaling f rom a substation 
to a central station, a common battery and the interruption of the 
annunciator by the central operator, undoubtedly the défendant'» ap- 
paratus cornes within it. So also it maybé remarked would the struc- 
ture of the prior Cheëver patent. The complainants' expert says : 

"The Cheerer orgaiiization does embody automatic signaling and a common 
battery." 

And hère ît should be noted, also, that the claims of the patent not 
embracing the return signal feature seem clearly to be anticipated by 
this Cheever patent., 

The substantial questions of infringement arise then in the attempt 
to read the concluding éléments of claim 19 — especially those relating 
to the rçturn signal— upon the defendant's apparatus. As we hâve al- 
ready pointed out, the : claim calls for a second source of current at 
the central office of opposite polarity to the normal current. When the 
plug is insei-ted at the jack in the central station, this second kind of 
current flows f rom the central station to the substation and controls a 
magnetically controlled device — the armature of the magnet — at the 
substation "to operate as a notification to the transmitting operator." 
But, as we hâve further pointed out, this second kind of current can- 
not be ipade to flow unless and until the transmitting operator has 
initiated the opération by closing the circuit with the manually oper- 
ated élément, An independent call from central station to substation 
is impossible with the apparatus of the patent. 

Now what is there in the defendant's structure which has similarity 
to this apparatus of the patent ? 

The complainants insist, in the first place, that the magnetically con- 
trolled device of the claim is the armature of the bell at the sub- 
scriber's station, which makes it necessary for us to consider the nature 
and opération of such bell. At each subscriber's station in the defend- 
ant's System there is an electric bell which is rung by an alternating 
current of electricity sent over the circuit by the central operator when 
she desires to call the subscriber to his téléphone. The alternating 
current passes through a magnet and causes its armature to vibrate 
and to make the clapper attached thereto strike the bell. The bell or 
the armature may be called the "magnetically controlled device" of 
the claim, and it is controlled by a différent kind of current from the 
normal current. So it must be observed that the ringing of the bell 
is a signal to the subscriber. But the vital question is whether the 
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ringing of the bell is a return or acknowledgment signal within the 
meaning of the claim as we hâve interpreted it — ^whether it results 
electrically or mechanically from any initial opération by the trans- 
mitting operator — or is a wholly independent opération. 

It seems to us entirely clear that there is no electrical or mechanical 
connection between any act of the subscriber and the ringing of the 
bell of his téléphone by the central operator. The subscriber desires 
to call another subscriber. He takes his receiver off the hook ; the cur- 
rent flows, and the annunciator at the central office falls. The central 
operator seeing the annunciator fall inserts a plug in the jack of the 
calling line. The operator is then in communication with the sub- 
scriber, ascertains the connection desired, and takes the necessary steps 
to make it. Intercommunication having taken place, the subscriber 
hangs up the receiver, and his apparatus is in the same condition as it 
was bef ore he gave the call. The bell of the calling subscriber has not 
been rung. In so far as the bell was afïected by the subscriber's ac- 
tion, it might as well hâve been upon an entirely différent circuit. The 
bell magnet has no relation to or control over the hook or its contacts. 
It is true that the ringing of a subscriber's bell may be the resuit of 
a previous call by the subscriber in the sensé that it was the circum- 
stance which caused it. The central might call the subscriber to tell 
him that she could not get a desired connection which he had previ- 
ously telephoned her to ask for. But so she might call him to state 
her inability to get a connection which he had requested by letter or 
through a messenger. There would be no combination or joint opéra- 
tion. The bell at the subscriber's station is unrelated structurally or 
operatively to the apparatus by which the subscriber calls the central 
station. The bell does not ring as a notification to the transmitting 
operator in the sensé that it is the completion of an opération insti- 
tuted by him. It always rings as an independent opération which may 
or may not hâve been brought about by the circumstances of a previ- 
ous call by the subscriber. There is no such interrelation between 
the différent parts of the defendant's apparatus that the signal from 
central office to substation follows as the resuit, either mechanically 
or electrically, of prior action taken at the said station. While the 
cléments of the defendant's apparatus are similar to those of the 
organization of the patent, they co-operate in a différent way and pro- 
duce différent results. 

It is urged, however, by the complainants, that apparatus only should 
be compared, and that the defendant's apparatus has the capacity for 
the return signal of the apparatus of the patent and more. But even 
this is not shown. The return signal of the apparatus of the patent 
can only be sent over the defendant's circuits when the receiver is off 
the hook. But it is not intended that the bell shall be rung when the 
receiver is off the hook. It is shunted and is not organized to ring. If 
it does ring, the opération is an accidentai, uncertain, and unintended 
one which should not be considered in determining the opération or 
capacity for opération of the apparatus. Instead of there being simi- 
larities between the apparatus of the patent and that of the defend- 
ant's System — so far as the calling of the substation is concerned — 
they are marked in dissimilarities. The magnetically controlled device 
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of the patent can only receive a signal when the manually operated 
élément has made the circuit connection. The magnetic device — the 
bell— of the defendant's apparatus can only be rung when the manually 
operated élément has not made the circuit connection. The apparatus 
of the patent is capable of bidirectional signaling only to the limited 
extent that return dépendent signais can, be sent. The apparatus of 
the defendant's System is capable of almost unlimited independent to 
and fro calling, but cannot be usèd for dépendent signaling. The only 
time when one apparatus can be used is the time when the other can- 
not be used. 

It foUows that ihfringement is not estabhshed. And this resuit 
cannot be regarded as surprising. While we hâve followed the lines 
of the complainants' discussion and hâve sought to ascertain the gen- 
eric invention of the patent sued upon as distinguished f rom any spé- 
cifie illustration thereof, it has still always seemed apparent that the 
real subject-matter of the patent related to something else than tele- 
phony. The object of the patent considered as a whole was to im- 
prove the inventor's latent-signal apparatus — to. relieve its peculiar 
necessities. It is true that the claims are broader than the spécifica- 
tions. They were prepared some 14 years after the application was 
filed, and the electrical art had developed phenomenally in the mean- 
time. Nevertheless, it is only by placing, strained constructions upon 
words, by laying spécial stress upon isolated sentences, and by reading 
the claims without référence to the spécifications and drawings, that 
any foundation is shown for the contention that the patent covers cir- 
cuit connections employed in the defendant's téléphone system. And, 
for feasons already stated at length, such interprétation of the patent 
is impossible. 

The decree of the Circuit Court is affirmed, with costs. 
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(Circuit Court of Appeals, Second Circuit. January 11, 1910.) 

' No. 101. 

Patents (§ 328*)— Invention— Bank Account Book. 

ïlie Rand patent, Np. 746,157, for a banlf account booli, in whicli tlie 
leaves hâve a vertical crease down the center, upon which the outer half 
may be folded forward or backward to facilitate the carrylng forward of 
balances to another page, is vold for lack of invention, in view of the 
prlor art, as shown in the Wever and Parmerter patent, No. 632,769. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

Suit in equity by the Time Saver Company against the Stamford 
Trust Company. Decree for défendant, and complainant appeals. 
x\fifirmed, 

R. Cushman, for appellant. 

E. ,R. Newell, for appellee. , , 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

•For other cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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NOYES, Circuit Judge. This is a suit in equity to restrain the al- 
leged infringement of letters patent No. 746,157 issued December 8, 
1903, to James H. Rand for an improvement in bank ledgers or similar 
books and assigned to the complainant. 

The patent relates particularly to skeleton or daily balance ledgers 
used in banks for recording the daily deposits, withdrawals, and bal- 
ances of depositors. Each page is provided with vertical lines dividing 
it into columns to receive the appropriate items for différent days as 
well as the nàmes of the depositors. On each page are usually three 
groups of columns, so that when the ledger is open spaces for six 
days' transactions are shown. The successive pages required for the 
names of depositors are termed a section. Sections recording the 
weekly transactions are repeated throughout the book. At the end of 
each week it is necessary to continue each depositor's account in the 
next succeeding section by carrying forward the balance of the iast day. 
In the absence of a device to facilitate the opération it was the practice 
in transferring balances to bend the successive pages of the old weekly 
section forward so as to expose Saturday's transactions and to bend 
the corresponding pages of the new section backward to expose Moii- 
day's column and the additional column for Saturday's balance. This 
practice required much care in adjusting the corresponding horizontal 
lines and the leaves turned toward each other were bulged at the center. 

The primary object of the patent in suit was to facilitate this opéra- 
tion of the carrying of the balances forward. In the ledger of the pat- 
ent there is a vertical crease or perforation at the middle of each leaf . 
At the end of the week, when it is desired to carry over the balances, 
the left-hand page is folded forward at the crease, and the correspond- 
ing right-hand page, with the intervening leaves, îs folded backward. 
The creases being vertical in the middle of the pages, the edges of the 
leaves meet at the center of the book in proper alignment and the leaves 
lie comparatively flat. 

The first claim of the patent — which may be taken as illustrative — 
is as follows : 

"An account book having leaves creased vertically midway between tUgir 
bound edges and their free outer edges whereby opposing leaves meet at the 
center of the book when folded toward each otber, each leaf being provided oh 
opposite sides of Its crease with account columns having appropriate headings, 
and at its «uter vertical margin with a balance column having a suitable head- 
Ing substantially as set forth." , 

It is unquestionable that account books with creased leaves were old. 
It is also certain that account columns with appropriate headings — 
and even marginal balance columns — had been used or described befqre 
the time of this patent. Indeed ail the complainant contends for as 
novel is the combination with the other éléments of the vertical crease 
in the middle of the pages. 

While the vertical crease of the claim is not ref erred to anywhere iix 
the patent as being double-acting, it must necessarily be of that nature 
to operate as described. Each leaf must be folded both forward and 
backward and the crease must permit this to be 'done. The patentée 
says that "one or more lines of perforations formed in the middle of 
the leaves" may be employed in lieu of the crease. 
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; The défense being invalidity of the patent, it is thus necessary to 
look in the prior art for an account bock with vertical creases or per- 
forations in the middle of each page permitting it to be turned forward 
and backward. But in making this investigation we are not called 
upon to go further than to the VVever and Parmerter patent, No. 632,- 
769, of September SI, 1899, which likewise relates to bank acconnt 
bpoks. If that patent does not anticipate Or show such a state of the 
art as to négative invention,, no other patent or prior use does. The 
çomplainant concèdes, and the défendant claims, that it is the best 
référence. 

The object of the Wever and Parmerter patent is substantially the 
same aS; that of the patent in suit. The patentées speak of çarrying 
over the balance from one week to the next and.say: 

"The purpose and object of our Invention Is to facilitate the accurate traus- 
f eri'ing pf thèse balances by having exposed to the view of the accountant the 
name of the depositor in the preceding clpsed period or wèék and at the. same 
time the nàmes of the same deposltors In the succeeding iierlod or wïek to 
which the! balance is being carried, and also to hâve the transferring point np- 
proxlmately at the center of the page, or, in other words, a considérable dis- 
tance from its edges, which makes the transferring of the balance much easler 
and much more convenlent than whén made at the edge of the book." 

The first claim of the Wever and Parmerter patent is illustrative : 

. "An accolint book coniprising a plurallty of leaves containing the depositor's 
name or the subjeet-matter of the account, each leaf provided with a forwardly 
foldlng crease at a point sufHeiently removed f rom its edge to expose the de- 
positor's name, and the succeeding leaves adapted to be turned backward to 
receive the balances of the aecounts, substantially as described." 

While the claims of the Wever and Parmerter patent speak of a 
forwardly folding crease, the spécifications say : 
"Bach page is provided with a vertical crease or Une of perforations." 

It is undoubtedly true that the preferred form of construction under 
the Wever and Parmerter patent does not anticipate the patent in suit. 
The crease is located a considérable distance from the middle of the 
leaf toward the edge. Consequently, when the left-hand leaf is folded 
forward upon the crease, it does not meet the right-hand leaf, which is 
bent backward, anywhere near the center of the book. ' 

This construction was apparently considered by the présent patentée 
to be the only construction of the Wever and Parmerter patent, and an 
objection thereto was thus pointed out by him when that patent was 
cited against him in the Patent Office : 

"In Wever and Parmerter, No. 632,769, the leaves are creased betweeu their 
middle and their outer edges, and the leaves when folded for transferring 
balances, therefore, do not reach the center of the book, but extend merely to 
the center of the page. This requires the right-hand leaves to be rolled or 
bulged at the center of thé book, * * * which is objeotionable." 

This objection the patentée sought to, and undoubtedly did, remove 
by the ifflprovement of the patent in suit. But the difficultjr is that 
he did not escape the Wever and Parmerter patent by sO domg. He 
apparently overlooked the alternative construction permitted by the 
spécifications of ;that patent. After describing the preferred form of 
construction it is said: 
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"Or tlie first balance column and transactions o£ the first day may be ijlaced 
before the nanie column without varying frbm the principle of our Invention." 

The "transactions of the first day" are, obviously, thé transactions 
for Monday, including the deposits, checks, and balance. Those are 
the items included under the headings for each day as shown in ail the 
drawings of the patent. 

Now the Wever and Parmerter patent calls for a crease or perfora- 
tion which must be so located as to expose the depositors' names when 
the left-hand page is folded forward. Consequently the crease must 
be at the right of the depositors' names — the name column — on the 
left-hand pages. But "the first balance column and the transactions of 
the first day" together with the name column would, according to the 
drawings of the patent, occupy substantially half the left-hand page. 
This would bring the vertical crease practically in the middle of the 
page. Folding the left-hand leaf upon the crease, and turning the 
right-hand pages backward, would make the opposing leaves meet at 
practically the center of the book. It is true that the patent does not 
expressly call for backward folding creases in the right-hand leaves, 
but it does say in its claims that the leaves "must be adapted to be 
turned backward to receive the balances." And the most obvions way 
of tUrning them backward would be to fold them upon the line of the 
forwardly folding creases. This would bring the edges of the right- 
hand leave:s, like the edge of the left-hand leaf, substantially at the cen- 
ter of the book. If the pages were perforated, instead of creased, it is 
hardly conceivable that they would be turned back upon anything else 
than the line of perforations. Therefore it seems to us that the Wever 
and Parmerter patent may fairly be said to présent an account book 
with creases or perforations in the middle of each page, permitting it 
to be turned forward and backward, and, consequently, to anticipate 
the patent in suit. 

But whether, in view of the fact that the crease of the Wever and 
Parmerter alternate construction does not necessarily corne precisely 
at the middle of the page, and thus bring the edge of the folded leaf 
at the exact center of the book, and of the further fact that it is not ex- 
pressly required that the right-hand leaves should be folded backward 
flat upon the same crease or perforations, anticipation is shown, we 
need not definitely détermine. It is sufficient now to say that, in our 
opinion, a person skilled in the art, with this construction before him, 
would hâve no difficulty by the use of mère mechanical skill in making 
the creases or lines of perforations precisely in the middle of each page, 
and in so making them that the left-hand pages could be turned for- 
ward and the right-hand pages turned backward upon them. 

It follows, then, that the first claim of the patent is invalid for want 
of invention in view of the prior art. This disposes of the case. 
There is nothing in the remaining claims showing invention, if it is ab- 
sent from the first claim. The second and third claims are not ma- 
terially différent from the first. The additional éléments of the fourth 
and fifth claims do not help them. 

The decree of the Circuit Court is affirmed, with costs. 
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WESTINGHOUSE ELECTRIC & MÎXî. CO. v. ALLIS-CHALMERS CO. 
(Circuit Court of Appeals, TMrd Circuit. January 20, 1910.) 

• ■■ '^ No. 72. ' 

1. Patents (§234*)— Construction— Electrical Mechanisms. 

In dealing wlth patents havlng relation to elëctrieity, an iuvi.sible, In- 
tangible àgency, and in Itself of 'diffèrent kinds, wlilch in its différent 
phases may affect orbe affeeted by metals or appllanees In différent ways 
and with whoUy différent results, a court must guard against beiug niis- 
led by the niere superflcial resemblançes of the appliapces and machines 
used in eounection with it ; for from an electrical standpoint the real sig- 
nifléance of such appllanees lies, nbt In their material, external appear- 
aiice, but in their worklng effect, uHdfer the Influence of diverse electrical 
■. : facton^i' ■ ,•!'■,' 

[Ed; Note.^For other cases, see Patents, Dec. Dlg. i^?*.""] 

2. Patents (§ 328*)— Vaudity and Infimngeme^ï— System of Electbical 

DiSTBIBUTION. ': 

The Lamme pateilt, No. 000,015, for a systern of electrical distribution 

and tegnlatioii destgned to obviate the variation in speed of a rotary con- 

vèrter v?ith changés In the àmount of the inductive load, when eonverting 

. ■ a direct Into an alternatlng current, Is not for a mère aggregatlon of pre- 

viously known devices, but discloses invention of decided merit, in vlew 

, of ihe f act that the problem of preveuting such machines from racing and 

' desttoying theuiselves vi^hen such conversion was attempted had been 

lînowki for several years, at a time whfen such apparatus was particularly 

. in deœand, and that the patentée wàs the first to devise an efficient means ; 

ali^o ftcW infriuged. 

3..PATEJSTS (§ 287*)— INFRINOEMENT— PEKSfONS LiABLE— CORPOKATION CONTROL- 
LING ANOTHEB. 

Where one corporation owns or controls absolutely the entire property 
of another, ineludliig Its business and good will, and opérâtes its plant and 
conducts its business as a deparfnient of its ovvn business, it is responslhle 
for the acts of such other compauy. aud may be held liable for its in- 
f ringemeut of a patent. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. | 457; Dec. Dig. 
■";-'§ 287.»]' 

Appeal from the Circuit Court of the United States for the District 
of New Jersey. , , : 

;, .Suit ineqi^ity by the Westinghouse Electric & Manufacturing, Com- 
pany agaiiist the Allis-Chalmers Company. Decree for défendant, 
and complainant appeals. Reversed. 

For opinion below,see 168 Fed. 91. 
• Kerr, Page, Cooper & Hayward (Edwin B. Smith, of counsel), for 
appellant. 

Thomas F. Sheridan and Cliftoii V. Edwards, for respondent. 

Before ' GRAY and BUFFINGTGN, Circuit Judges, and Mc- 
PHERSON, District Judge. 

BUFFÏNGÏON, Circuit Judge. In a bill filed in the court below, 
thé Westinghouse Company, charged the Allis-Chalmers Company with 
ihfririgement of {iatent No. 006,015, issued June 21, 1898, to one 
Lamme, for a System of electrical distribution and régulation, and now 

•For other cases see same topic & § number in Dec. & Am. Dlgs. 1907 to date, & Hep'r ladsxes 
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owned by it. That court, in an opinion reported at 168 Ked. 91, held 
that no inf ringing act on the part of the Allis-Chalmers Company was 
shown, and dismissed the bill, without discussing the patent questions 
involved. From such decree the Westinghouse Company appealed. 
As we hâve reached the conclusion that under the' pleadings and 
proofs the alleged infringing acts are chargeable to the Allis-Chabners 
Company, we turn to a discussion of the patent in question. 

When, in the early 90's, the advantages, for transmission and other 
purposes, of an alternating over a direct current became apparent, 
there arose a demand for appliances whereby existing electric plants, 
built to generate direct currènts, could convert such direct into alter- 
nating currents. This dertiand, as well as the desirability of at times 
converting alternating into direct currents, led to the development of 
rotary converters. Without discussing détails, it suffices to say that 
such converters so coupled a motor and a generator that, when the 
direct cvirrent was the electro-motive force at one end, the other pro- 
duced an alternating current, and vice versa. This rotary converter 
wàs improved from time to time, and when used to convert alternating 
to direct currents proved satisfactory. On the other hand, when used 
to transform a direct to an alternating current, the converter proved 
unsatisfactory, and its dangers were such as to almost prohibit its use. 
Thèse dangers arose from its erratic actions, in that it would, without 
warning to or knowledge by the operator, so suddenly and at such 
high speed begin racing that before the operator could control the 
apparatus it was liable to destroy itself. 

Now the rotary converter, as constructed at the date of the patent, 
consisted of a motor and a generator, placed side by side on a common 
shaft, and having a common magnetic field. They had also a com- 
mon winding connected at différent points to the bars of the commu- 
tator and to the coUecting rings, respectively, so that, when a direct 
current was led into the coils through the commutator, thus driving 
the machine as a direct current motor, an alternating current could be 
taken from the collector rings. But this conversion of direct to alter- 
nating current brought into play inductive forces which are not présent 
where a direct current is used for nonconverting purposes. If an 
inductive load — such, for example, as inductive motors — were thrown 
upon the alternating current circuit, a demagnetization of the field ôf 
the converter resulted, with an attendant increase in the speed of thé 
armature, such as noted abové. Now, as this speed-causing factor was 
without the knowledge and beyond the control of the operator, it can 
readily be seen that this untontroUed inductive factor dominated the 
converter and precluded its use, except in cases, theoretical rather than 
real, where no variation in the inductive load on the alternating cur- 
rent circuit could possibly ocCur. Moreover, the resuit of this induct- 
ive force in abruptly changing the speed of the armature and the 
regularity of the alternating current was objectionable, in that siich 
currents work properly only under a fixed rate of alternation. To 
counteract this destructive force was Lamme's purpose, and the proofs 
show that, although such evil was recognized, it was not remedied until 
he did so near the close of the 90's, and it is significant that no other 
mode has since been devised. 
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Turning to tlie patent, we find L,amme stated his object clearly in 
thèse words : • 

"My invention relates to the transformation 6t direct currents to alternating 
currents, and bas for its object to provide a method and a meaus wliereby the 
speed of the rotary transformer employed niay be maintained substantlally 
constant, Irrespeetive of changes in thô amount of inductlve load on the alter- 
nating current circuit." 

He then states tlie effeçts on a rotary converter of inductive and non- 
inductiye loads on the alternating current circuit, to which we hâve 
referred, and says: 

"Therefore, if the alternating current .<?i?cnit earries an Iiwluctlve load — 
such, for example, as inductive motors— whlçh changes from time to tinie, the 
variatioris in the amount pi* inductive Idadwill cause variations, in the speed 
of the transformer, which will in tum vàry the speed of the motors driveu 
by lt."^ 

The patentée then describes his remédiai mechanism as f ollows : 

"In order to obvlate thls variation in gpeed ,with changes in the amount of 
inductive load, I propose to employ a smair dlrect-current generator for ex- 
citing the fleld-magnet of the rotary transformer, which may hâve either a 
sUunt, a séries, or a' eompound wlnding, but which niust be normally operated 
to produce an electro-motive force, wliich corresponds to a degree of fleld- 
magnet excitation very much below saturation. This; exciting generator is 
driven eitlier by an alternating current jçnotpr, which is in turn driveu by cur- 
rent sUppIied by.the rotary transformai', or it is belted directly to the rotary 
transformer." 

And of the electrical action of such device he says : 

"If the amount of the alternating current inductive load on a rotary trans- 
former changes, so that tlie rate of alternating decreases, for example, then 
the excitlng generator and the motor driving the same will also decrease in 
speed. ïhis action will also decrease the exelting eleetro-motlve force of the 
rotary transformer, and as the 'exciter* iS unsaturated a small drop in speed 
will produoe a relatively large drop In the -electro-motive force. ïhis lowering 
of the excitjpg electro-motive force will, thus , weaken the flelji of the rotary 
transformer and elïect an Increasè of its armature speed up to near the normal. 
On thë othériiand, an iilcreasë In.speèd of the rotary transformer will be ac- 
companiéd by fin increase in the excitiiig electrO-môtive force^ whieh vvili act 
immediately to: tower the speed of the traiisformer.V , 

But, vvhile Lamme's deviçe \vas , the first to sol ve the difficulty, it is 
stiir contended, inasmuch ,. as the eletnents of his device, .for example, 
a rotary converter and an auxiliary exciter, wère old, that L,amme's 
device wasa nieré asseinblïng of thèse àppliances, which. |did not in- 
volve invention. But thb fact that thé elècîriçal world, with the knowl- 
edge of the U^ë.o'f both rotary convèi;t'er àn.d auxiliary exciter, during 
the seyeral y'eat^s.the diiificulty existed, madeno such combination as 
L,ammé's,.',is' lugiily suggestive that'i't required more tban mère en- 
gine.ering'aàvaqc.ç of the electrical art.to devise the possibility of a 
use o^_ thèse old éléments in the new and changed relations resulting 
from the, présence of induction motors "in an alternàtir^g current-cir- 
cujt. This (jeepeiiiiig of the complexity of the problem. made more un- 
îiVely thé possible tise of old. éléments ùndér situations widely. différent 
frotn the theretofpre practiçè. Moreover, when we are dealing with 
electricity, ah invisible," intapgible ageiiçy,'and in itself of différent 
kinds, and when we know'that in its différent phases it may affect, or 
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be affected by, metals and appliances in différent ways and with wholly 
différent results, we must guard against being misled by the mère 
superficial resemblances of the appliances and machines used in con- 
nection with it; for from an electrical standpoint the real significance 
of such appHances lies, net in their material, exterrial appearance, but 
in their working effect under the influence of diverse electrical factors. 

Take, for example, the use by Kielholtz of an auxiliary exciter, 
which is the nearest approach to Lamme. In the first place, Kielholtz's 
device was addressed to an entirely différent problem. He used a 
wholly différent electrical mechanism and secured a wholly différent 
electrical resuit. Indeed, no one contends his mechanism could be so 
modified, readjusted, or reconstructed as to do the work of Lamme's. 
In fact, the two devices were in wholly différent electrical fields, and 
the only thing in common betwëen them was the self-use of rotation 
to control speed through the well-understood principle of a common 
steam governor, which increased or decreased the supply of steam as 
the engine speeded or slowed. This familiar governor principle Kiel- 
holtz utilized in an auxiliary motor or exciter, and the value of his de- 
vice lay, not in the mère use of an exciter, but in the use he made of 
it to control the electrical conditions with which he dealt. Now his 
problem was, with the factor of a fixed electro-motive power of a 
direct curr.ent applied to a motor and a generator, of maintaining un- 
varying speed whereby the distant lamps of an electric light System 
would remain constantly and equally bright with those near at hand. 
He dealt wholly with a direct current. The destructive, disturbing 
force of induction motors on an alternating current was not involved. 
There was no danger in any shape from arly destructive electro-raotive 
force or speed racing. His motor was driven by a fixed direct cur- 
rent, controUed by a rhéostat, and worked on a generator with an in- 
dividual magnetic field. Hisobject was simply to maintain uniform, 
not to prevent destructive, speed ; for, under his conditions, such speed 
could not exist. In his device the magnetic field of his generator was 
self-ex;cited ; it was not connected with or affected. by the auxiliary 
exciter, which latter increased or decreased the magnetism of the mag- 
netic field of the motor alone. Consequently, as the speed of the motor 
armature tended to decrease, Kielholtz's exciter responsively tended 
to decrease the opposing magnetism of the main motor's magnetic 
field, and under this dual decrease teridency of opposing forces df field 
and armature his motor maintained its former speed. 

Now this device, ingenious and effective as it seems, in no way 
solved or tended, to solve the problem to which Lamme addressed him- 
self. For it will be noted that the use of an auxiliary exciter by Kiel- 
holtz was in Itself no more suggestive to Lamrrie than the steam gover- 
nor, for both alike simply addressed j themselves to the problem of 
maintaining a constant levél of speed by making increased or decreased 
applications of the motive, power the governing factor. But this plain 
aijd simple application of the governor principle. would not avail in 
Lamme's problem, because there induction on the alternating current 
circuit introduced an additional disturbing élément, which tended to 
radically disturb the equipoise controlled by a governor. Indeed, as 
stated by one of the witnesses: 
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. ''It Was fivé years subséquent to the discovery that a self-exciting rotary 
transformer \vas a. dangerous and ^If-destruetive machine before any one 
ipadetliedlscovery that its defects cpuld be cured by provlding It with an ex- 
çiting dynamo by Itself." ! 

■ : During this period the electric profession tried to solve the p'roblem 
of a -possible safe use of a rotary cdnverter, when converting a direct 
to an alternating current, but without success. During such experi- 
ràâiits'at the General Electric Company's works in April, 1893, such a 
machine fepeeded upand burst thé ai^mature; the experimenting engi- 
neer'testifyîng: '■ • 

"Précautions were taken té guard against accidents ; but the lnveri;ed rotary 
speeded np so rapidly that before the man could open the sy?ltch conuectiug It 
to thejConrse of direct current supply the armature hur?t, * * * I dis- 
cuesed the matter with other engineers, wlth the hopes of understandlng the 
phenomenon." ' 

Indeèd, the proofs show that a number of accidents occurred during 
thèse years, and although, as we hâve seen, such machines were in 
great démand in the new practice that had grown up of utilizing old, 
direct-:currènt Systems to convert their currents to alternating ones, 
manufà'cturérs were averse 'to fumishing such machines, much as they 
-wère cailed for, and when they did so it was only with fuU instructions 
as toi thé dangers incident to their use. But not only was this new 
disturbin^;: factor ôi inductive force thus' introduced, bilt it was made 
to acultely;'operate on' a single magnet field and simukaneously un- 
bâldncfe the magnetic counterforces of both motor and getierator., For 
the situation was One where not only the magnetic'inequdity passively 
caùsed by decrease in speed must be reckoned with, but also the mag- 
netic inequality actively caused by demagnetization resulting from in- 
ductive force in the alternating line, and both thèse infltifencesj.as we 
have!-'seen,iwere exerted in amagnetic'field bommon to both the motor 
and gènerator of a rotary converter, which latter Kielholtz did not 
hâve. With thèse new factors entering into the situation and the many 
electrical problèms résultant therefrom^ it will be seen: that the appli- 
cation èf the auxiliary motor was a step which invôived much more 
of the inventive faculty than the use of such an exciter did in the 
dévice pif Kielholtz. If> the Patent Ofifke was justified— -which pre- 
sumably it was-^in concedi-ng inventive character to Kielholtz, it 
would seem warrantied in regarding as inventive the application of the 
governor principle by L,amme to a différent and more intficate field. 

In view,>therefore, of the electrical problèms which confrontedhim, 
we are of opinion that L,atnme's work inyolved inverttîon. The proofs 
bearing on the difïiculties and obscurities the electrical art in rotary 
converter practice had before it satisfies us that Lamme's problem, far 
from being a mère adaptation of recognized agencies to accomplish a 
simple expédient was a cotnplex, obs<:ure>électricaldiflSculty which in- 
vôived invention of decided merit. We think this wèllisummed up in 
tUe frank statement of one of the electrical engineers cailed by com- 
plainant, who says : 

' '*Frtfm' tlnie to tlme thereafter bther similnr accidents were reported, and It 
was not untiM898, when the patent In suit issued, that any satlsîactory solu- 
tion of the problem was reached, and that inyerted rotary transformera cpuld 
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be produc-ed which would produce the constant frequency and safe opération 
required. The means set forth by Mr. Lamme furnishes a complète solution of 
the problem, since It not only prevents the machines froln beiug self -destructive, 
but also renders them capable of glvlng the substantially constant frequency 
so essential for alteruating current Systems. This means, whlle simplicity 
Itself as a matter of structure, was by uo means an easy one to conceive of , 
as is shown by the fact that through flve years of knowledge of the problem, 
at a tinie wheu the apparatus wfls particularly in demand, no one else thought 
of it. Indeed, for my own part, I do not flnd it easy to understand, even now 
that I hâve been familiar wlth it for many years, and If I did not know to the 
contrary, I should stlll be IncUned to say, with muçh positiveness, that the 
means shown would not work to accomplish the resuit. I remember very well 
that after the accident in the power house of the Westinghouse Company, wheu 
this Invention was applled to prevent its répétition, the fact that it worked to 
secure that resuit created mueh surprise." 

We accordingly hold the patent valid. 

That the installation in the Merchants' Heat & Light Company at 
Indianapolis is an infringement is clear, and the only question is 
whether the AUis-Chalmers Company is. chargeable as the infringer. 
The issues settled by the pleadings establish that the Allis-Chalmers 
Company owns the Controlling majority of the stock of the BuUock 
Electric Manufacturing Company, which furnished the infringing ap- 
paratus but the bill does more than charge such corporate control as 
might resuit merely from such majority ownership, and that some of 
the directors of one company are also directors of the other. Thèse 
two facts, without more, might be insufficient to establish the propo- 
sition that the Allis-Chalmers Company was liable for the acts of the 
other corporation. But there is more. There is the positive averment 
that the Allis-Chalmers Company either owns absolutely or controls 
the entire property of every kind, including the business and good will, 
of the Bullqçk Company, and is operating and conducting the plant and 
business as the electrical department of its own business. In corrobor- 
ration of thèse averments it is charged that the Allis-Chalmers Com- 
pany advertised its entry upon the electrical field, giving as its reason 
the facts that it has acquired the plant of the Bullock Company, that 
its own electrical department consisted of or comprised the plant of 
the Bullock Company, and that its intention was to go on with the 
manufacture of the Bullock Company's product. Since thèse signifi- 
cant averments are either admitted in terms, or are only met by the 
formai déniai of control, "save as the Allis-Chalmers Company is law 
fuUy éntitled thereto as the holder of such majority of stock," we think 
the sitilation justifies a court in acting upon it. The two corporations 
evidently préserve their separate organizations ; but the control of the 
Bullock Company's business is exercised by the Allis-Chalmers Com- 
pany, which has taken over ail that is val'uable in this business and 
made it a department of its own. 

The substance of the matter is that the Allis-Chalmers Company is 
the unquestioned master, whose orders are obeyed, and we think that 
under such ci rcum stances a court of equity may well look behind the 
corporate screen and détermine where the real and responsible power 
lies. It is not a question where the formai legaFtitle to the property 
rests. The bill avers — and the answer passes the averment over in 
silence — that even the ownership of the property may hâve passed. 
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for it charges that either the owner3hip of the property has been trans- 
ferredi or, if not thè ownership, at least the control, and the answer 
confines suth déniai as is made solèly to the transf er of control, and 
s^ys no'thing, whatever aboutthe trànsfer pf ownership. But we lay 
no stress, upon the ownership of the légal title to the property. It is 
enough fur the présent purpose to note that on the face of the plead- 
ings the pOwer to control, operate, aiid manufacture is in the Allis- 
Chalmers Compiany and is being ei^ercised by that company. In our 
opinion, therefore, it is Hable for the infringing act complained of as 
being its own act done through a controlled agency. 

Thé dfeCree dismissing the bill, therefore, must be reversed, the bill 
reinstated, and a decree entered holding the patent valid and inf ringed. 



DONAIvDSGN v. ROKSAMENT STONE CO. 

(Circuit Court, E. D. New York. January 21, 1910.) 

Patents (| 326*)— Suit foe Infbingembnt— Violation of Injunction. 

' An offlcer Df a corporation: enjoined by final decree from infringing a 
' patent, whp was personally responsible for its acts and also for those of a 
new corporation formed tliereafter, Jield in contempt for violation of the 
injunction. 

[Ed. Note.— For othér cases, see Patents, Cent. Dig. |§ 613-619; Dec. 

■ . Dig. § S26.»] 

' In Equity. Suit by John Donaldson against the Roksament Stone 
Company. On motion tù -punish John Boswell, an officer of défendant 
corporation, for contempt for violation of injunction. Motion sus- 
tàined. 

See, also, 170 Fed. 192. ^ 

O. Ellery Edwards, Jr.j for complainant 

William H. Janes (Clarence Ladd-Davis, of counsel), for respondent 
Boswell. 

CHATFIELD, District Judge. This court decided in the above- 
entitled action that patent No. 624,563, dated May 9, 1899, to C. W. 
Stevens, wâs valid, and on the 18th day ôf May, 1909, an injunction 
was issued to the défendant, its ofïicers, trustées, directors, managers, 
agents, servants, and workmen. Among the parties so served was one 
John Boswell, the former président of the défendant corporation, 
which was then in liquidation or insolvency. Subsequently it ap- 
peared that the said Boswell, who is within the jurisdiction of this 
court, was, under the nartle of "The Marbolith Stone Company," con- 
ducting, in the Southern district of New York, the business of making 
artificial stone, and an application was made to this court to punish 
him for contempt, upori allégations that the Marbolith Stone Company 
was but a means adbpted by the said Boswell to avoid the eiïects of 
the injunction issued against the defenda;nt corporation and its ofïî- 

•For other cases see same toplo & § ndmbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Ihdexei 
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cers, and also alleging that Boswell, by means of the Marbolith Stone 
Company, was inffinging, and thus was in contempt of the decree and 
injunction order ofthis court. 

Considérable testimony bas been taken on behalf of both the com- 
plainant and Boswell, and certain experiments hâve been performed 
in the présence df the court. In the meantime, also, an action has been 
started in the Southern district of New York, by the complainant here- 
in, against the Marbolith Stone Company, in which an application for 
a preliminàry injunction was made. It appears by the record that 
the question of issuing a preliminàry injunction in that action turned 
upon the use by the Marbolith Stone Company of what is known as the 
Sellars patent. No. 244,331, dated July 12, 1881, and an order was 
made in the action in the Southern district of New York restraining 
the Marbolith Stone Company from making stone by the Stevens 
process, but expressly providing that no injunction was intended 
against opérations by the défendant in that suit under the Sellars pat- 
ent above referred to. 

Upon the argument of the motion to punish for contempt in this 
court, the experiments performed by the complainant showed that cer- 
tain material, admittedly' of the same sort or a part of the molding 
material used by Boswell for the opérations of the Marbolith Stone 
Company, absorbed and drained away water in substantially the same 
manner as the material used by the complainant under its method of 
utiHzing the Stevens patent ; and, while there was some dispute as to 
the accuracy of tamping the two molds, the gênerai principles involved 
and the application of the illustration was apparent. At the same time 
the complainant poured the fluid material out of which stone was to 
be made into varions molds prepared for the purposes of illustration, 
one of which was made under the speciiîcations of the Sellars patent 
with paraffine wax, mixed in the proportion of 7 parts of paraffine to 
93 parts of sand, and then treated with steam or hot air before pouring 
in the concrète. In this particular mold, the liquid did not drain or 
flow away to any appréciable extent, but stood at the surface level for 
several hours, and the setting of the concrète or fluid material in the 
mold was accomplished by the chemical hardening and the evaporation 
of the water from the bare or exposed surface of the casket. 

Thèse experiments exactly defined the scope of this court's former 
décision, and made it apparent that, if the Sellars patent had been mis- 
interpreted by this court, then it probably should bave been held as an 
anticipation of the Stevens patent; whereas, on the other hand, if the 
Sellars patent was correctly interpreted by this court, the respondent 
Boswell, in his opérations under the name of the Marbolith Stone 
Company, was certainly infringing the Stevens patent, and not using 
the Sellars patent in any sensé of the term. Because, therefore, the 
question has arisen in just this way, and because the court's original 
décision must stand upon the merits if it is to be upheld, it seems 
proper to décide the motion in the présent contempt proceeding, even 
though it involves a question that may be before the Circuit Court in 
the neighboring district, upon final hearing of the case against the 
Marbolith Stone Company. 
176 F.— 24 
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The language of the ,Sellars patent is as foUows: 

"Concrète, artiflci^l stoue, cernent, and like substances hâve not hitberto been 
niade available for ornamental pùrposes generally, or wbere great dlversity of 
form or shape bas been requisite, on account of ihé dlfflCulty of giving tbe de- 
sirèd outline to tbesald concrète, artiflcial st'one, cément, and like substances." 
(Lines 11-lT.) 

"Tbe great obstacle to making castings of concrète or artificial stone bas 
been tb,e facility witb which such concrète or stoné bas àdbered to tbe surface 
df tbe ibold, rendering tbe removal cif tbe castlng frotn tbe sald mold difficult, 
and a dlsflgured and rougb article, quite unflt for usie f rom an arflstic point of 
ylçiW;, bas been produoed. By my invention perfeçt concrète or like castings of 
any form or design- obtainable in métal can be eàsily fôrmed." (Lines 26-37.) 

"In cai-rying my Invention Into pra-cfice, tbe iliolds In wbich tbe concrète, 
artiflelal stone, cément, or like substances are east àrè formed or made tof the 
following ingrédients comblned In thé proportions statgd; Sand, eharcoal, or 
flnely-dlyldert rûaterù'll, 100 .parts, by weigbt ; paraffine or similar wax-like sub-, 
stance uiiacted upon by alkalhie niatter, from 6 to 11, parts, by welght. Molds 
made witb 93 parts by weigbt of sand and 7 by wéigbt of paraffine answer 
vi'ell." (Lines 40-51.) : . '■^' 

^*To Insùrè that thé castlng sball bç snidotb and well flnisbed, steam or bot 
air Is ijassed over tbe surface of tbe composition mold before the concrète or 
tbe like is pçured or filled in." (Lines ,55-08.) 

"Clàim 1. A composition to be used In tbe formation of molds for àhaping 
concrète ând like plastic mkterial, tbe sàme consisting of a lubrlcatlng blndiug 
material whk-b Is not afÇected by alkalles, sucb as paraffine, and a flnely-di- 
vid^d body; material, sneb as sand or cbarcoal, substantially as and for tbe 
purpoée specified." 

The ■ testimony upon this motion shows that the MarboHth Stone 
Company,! or Mr. Boswell in his woïk with that company, has been 
using- a^mold of some sort of sahd, mixed with what his testimony 
shows: is a préparation of paraffine, sold for the purpose of oiling 
waxed floors, and generally described by the term "fîoor oil," a sub- 
stance fluid at ordinary températures and soHdifying at a point below 
freezing, or below 33-degrees Fahrenheit. It is apparent that artificial 
stpnc; tould not be cast, by the use of water at a température below 
freezing, -and nothing'is shown which would indicate that Sellars had. 
in mind the use df any sûch liquid, or that his patent referred to a 
liquid of any sort. . His statement that the paraffine or other wax was 
to be mixed with sand, in the proportion of certain parts which would 
seem to be determined by volume 'rather than weight, and his further 
direction that the mold isto be smoothed and finished by the use of 
beat oi" steam, utider which the paraffine wax would melt and cause a 
surface ifnpervious fo water, seemedto this court at the time of its 
original' décision to plaCe the Sellars patent entirely within the realm; 
of a npnabsorbent or substantially water-tight mold, and this would 
be no anticipation of the Stevens patent. 

If this^fioart'was wrong in. such a conclusion, and if the Sellars pat- 
ent discQvered and taught the use of a mold ip which drainage was 
intended or accompHshed .by ; the use of the process, then it would 
seem that' the Sellars patent should hâve been;considered an anticipa- 
tion of the: Stevens patent, and the dççree sustaining the validity pf the 
Stevens piatent çould not h.ave been made. For this reason, no further 
détermination of the issuesjinvolved upon. the présent motion to punish 
for contempt need be made, and the apphcation holding Mr. Boswell 
in contempt, because of his use, through the form of the MarboHth 
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Stone Company, of the ideas sècilred to the complainant, within a 
certain territorial district, by the decree in this action, must be granted. 
Inasmuch, however, as Mr. Boswell's acts bave been iinder an appar- 
ently honest assumption that the question of using the Sellars patent 
was still open to him, and that his use thereof was without knowledge 
of this court's décision that the Sellars patent was limited to a non- 
absorbent mold, and inasmuch as Mr. Boswell and the Marbolith Stone 
Company both agrée to refrain from further acts, so long as this 
court's decree shall remain in force, no award of damages or costs 
will be made. 



VOÏGTMANN et al. v. SEEL.T et a]. 

(Circuit Court, S. D. New York. Deeember 22, 1909.) 

No. 600,186. 

PAtENTS (I 310*)— SUITS FOB INFMNGEMENT— DEMUKBER TO BlLL. 

' Where the question of the validity of a patent Involves au examinatlon 
of the prlor art or of prior patents, It canhot be declaretl void on demurrer 
to a bill for its infrlngement ; nor Is it ground for demurrer that the 
patent has been adjiidged void in otlier jurisdictions in suits agalnst dif- 
férent défendants. 

[Ed. Nota — For other cases, see Patents, Dec. Dlg. § 310.*] 

In Equity. Suit by Frank Voigtmann and another against Frank 
Seely and others. On demurrer to bill. Overruled. 

Offield, Towle, Graves &Offield (C.«. Offield and Philip B. Adams, 
of counsel), for complainants. 

Phillips & Avery (R. H. E. Starr, of counsel), for défendants. 

HQLT, District Judge. This is a demurrer interpbsed by the de- 
fendants to a plea in equity brought to rest'rain the infrlngement of a 
patent. Similar sqits against other défendants, on . the same patent, 
were brought in the Circuit Courts in the Seventh and Eighth circuits, 
and on final hearing the court decided in favor of the défendants, on 
the ground that the claims of the patent sued on were void for lack 
of invention, and as being mère aggregations. Both thèse décisions 
were affirmed on appeal by the Circuit Courts of Appeal. 133 Fed. 
298; 133 Fed. 934; 138 Fed. 56, 70 C. C. A. 483; 148 Fed. 848, 78 
C. C. A. 538. The patentée thereupon filed a disclaimer, disclaiming 
a portion of the spécifications and the first four claims, and thereafter 
brought this suit on the patent as disclaimed.. The défendants hâve 
demurred; the ground of demurrer being, as I understand it, that the 
disclaimer has made no substantial change in the patent, and that the 
patent in its présent form is void for want of invention. 

I think the disclaimer bas made no substantial change in the alleged 
invention. The cases in the Seventh and Eighth circuits were botl) 
brought on claims 5, 6, and 7, and those are the claims upon which 
this suit is brought. But I cannot see how the fact that a disclaimer 
has been filed makes the compla.int demurrable. Undoubtedly, if a pat- 
ent is manifestly invalid upon its face, the question of such validity 

*For other cases see same topic & § ncmbeb In Dec. & Am. Digs. X907 to date, & Rep'r Indexe» 
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may be raised by a demurrer to the bill. Richards v. Chase Elevator Co., 
158 U. S. 399, 15 Sup. Ct. 831, 39. t. Ed. 991. But the cases in which 
such a demurrer will He are very unusual. They are cases where the 
alleged invention is something so obviously incapable of being consid- 
ered an invention that a demurrer }vill he. When the question wheth- 
er any invention has taken place involves an examination of the prior 
art, or of prior patents, no demurrer vv'ill lie. I think that i s the case 
hère. It is true that, in two litiga taons in vifhich évidence w'as taken, 
the Circuit Court in ano.ther circuit h^.s held, on final heariag, upon an 
investigation of the évidence, that the patent discloses no invention 
and consists of mère aggregations ; but any patentée has the right to 
bring a suit in another circuit against alleged infringers, and prior dé- 
cisions in other circuits are not necessarily décisive. Mast & Co. v. 
Stover Co.,,177 U. S,. 485, 20 Sup. Ct. ,708, 44 L. Ed. 856. In actual 
practice, of course, greàt weight is usually given to a previous décision 
on the merits on the same patent; but, as the litigation is not between 
the same parties,, a previpps décision is not res adjudicata, a|id if any 
dififerent évidence is produced, and, indeed, if only the same évidence 
is produced, no court is bôund to follow a previous décision by another 
co-ordinaté court. ■ /':"' 

My conclusion, thèrefore, is that' the demurrer shoijld be pvérruled, 
with leave tp the défendants to answer within 20 d^ys qn payment of 
costs. 



ELLIOTT-FISHBR CO, v. TINDBKWOOD TYPEWRITER CO. 

. (Circuit Court, S. D. New York. Nbvemberl, 1909.) 

Patents (§ 95*)— Persons Bntitled to Patents— Assignées op Inventobs. 

A patent may be issued to ai> assignée of an inventer through mesne 
asslçnnieîits, provid^ed tbfiy are flrst eiitered of record in tlie Patent Of- 
fice. '; ■'■ . ; . :-■',.■ ■',■''-'■ 

[Ed. Note.— B^ot* other cases, ■ see Patents, Cent. Dlg. § 127; Dec. Dig. 

: §95.*] • ■:., :■,:>■ ■ ■ .■ : 

. In Equity. Suit by^ the ElHott-Fish^r, Company against the Underr 
wood Typewriter Company. ., On , i^iotÀçn by défendant respecting 

proofs: . Deniçd.!, ;j ,,:;'; .m ,.. ,; . , 

Robert Ffetchèr RogerS; for cbmplai'nant'. ■ ' ' 

Briesen & KiiàuthV for, défendant. "'' •' • • 

LACOMBË,: Circuit Jttdgé. I fihd no authority fbr the proposi- 
tion thàt,patèWs mày'not'be-issùéd.to an assignée, who holds through 
mesne assignrriehts ■ f rotn| the inVèfitor,. providted 'sudh assignments are 
first enteredof record in' the Pïtëht Offifce. So to'hôM would require 
a verystràliriéd and)''unrea'â6|iablè ,cô'nstruction of section 4895, Rev. 'St. 
(U. S. Cônip.' St. ' l9t)l, ■ p. 3'â85).' ' That section leàves the discrétion 
with thè'ï'ateht Office, Whiich,rnày''iésue to thç' invéntor or to'the as- 
signée ; and no 'doùbt whéré there aré'côîiflictihg.assignment.s the office 
will avPid passiiig oh questions ôf titlê'''by''isétiing tô:'the inVehtor. But 

: — -^ — -^ — -. -^ ■ ' '" ' ^'' — ■'■ ' ■ ' ■' • ' — ^— — 

*For otber cases see same topio & § numbeb In Dec. & Am. Dlgs. 1907 to date, & Rep'r Inaexea 
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it does not appear that the assignments in this case, which were re- 
corded before issue, were conflicting assignments. 

Nor is there any difficulty about proving the assignments, if notice 
to produce and subpœna duces tecum fail to secure the originals, the 
copies recorded in the Patent Office wouldl be compétent. 

Motion to require complainant to prove them as part of his prima 
facie case is denied. 



TOLMAN BROS. MFG. CO. v. SILBERSTEIN. 

(Circuit Court, S. D. New Yorli. Deeember 16, 1909.) 

Patents (§ 312*)— Suit foe Infri^gement— Pbeliminast Injunction. 

Evidence held insufflclent to warrant tlie grantiug of a preliminary In- 

Junction agalnst iiifrlngement of an unadjudicated patent, or to restrain 

alleged unfair compétition. 

[Ed. Note. — For other cases, see Patents, Dec. Dig. § 312.* 

Grounds for denying temporary Injunctlons in patent Infriugement 

suits, see note to Jolinson v. Foos Mfg. Co., 72 C. C. A. 123.] 

In Equity. Suit by the Tolman Bros. Manufacturing Company 
against Albert L. Silberstein. On motion for prehminary injunction. 
Application denied. 

Alan M. Johnson, for complainant. 
A, B. Keve, for défendant. 

NOYES, Circuit Judge. The patent in suit has never been adjudi- 
cated, and the défendant asserts that he intends to contest its validity. 
The affidavits and earher patents show that there is a serious question 
as to its novelty. The proof as to long-continued acquiescence is not 
sufficient. Regarded as à suit to restrain the infringement of a pat- 
ent, the case is too doubtful to warrant the issuance of a preliminary 
injunction. 

If it be possible to regard the suit as one to restrain unfair com- 
pétition, the same conclusion must be reached. The affidavits fail to 
show imitation of the complaiûant's article in unessential particulars. 

The application for à preliminary injunction is denied. 



BOISE CITY IRRIGATION & LAND QO. v. TURNER et al. 

(Circuit Court, D. Idàho. July 6, 1903.) 

Watees and Wateb Courses (§ 254*)— Ireigation Companies— Validity of 
OontSacts. , ' 

Prlvate contracts between an Idaho irrigation company and landowners, 
grantiug water rights at fi'xed priées, jmade in good' falth prior to Act 
Idaho Mareli 7, 1895 (Acts 1895, p. 174), enacted pursuant to article 15 
of the state Constitution, which contracts were valid when made, were 
not affected by such act or subséquent législation, and remain valid and 
enforceable, 

[Ed. Note. — For other cases, see Waters and Water Courses, Cent. Dlg. 
§ 311; Dec. Dig. § 254.*] 

•For other cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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In Ëquity. Suit by the Boise City Irrigation & Ijand Company 
against Jane E. Turner and others. On deinurrer to bill. Demurrer 
sustained. 

Wood & Wilson, for complainant. 
W, E. Borah, for défendants. 

BEATTY, District Judge. The complainant is the owner of the 
irrigating System described in the complaint. While the Central Canal 
& Eand Company ôwnéd the System, it sold on September 2, 1889, twa 
water rights, to CQvçr, 159.65 acres, which now belong to défendant 
Ash; that on June 15, 1889, it sold another water rignt, covering 80 
acres of land, aiid on Tune 10, 1891, another, covering another 80 
acresj ,toth of which rights are now owned by defendajit Briggs ; that 
on said last date it sold two other water rights, for 160 acres, which are 
now owned by défendant Turner; that on May lOj 1892, the Boise 
City & Nampa Irrigation Land & Lumber Cornpanyj which had be- 
come the owner of said system, sold 1.6 water rights, covering about 
160 ^cres of land, which rights. are now owned by défendant Kampner. 
Such sales were evidenced by an instrument in writing termed "ari in- 
denture and agreerrient," a cbpy of which is attached to the brief of 
complainant's counsel, but is not made a part of the complaint. It is, 
however, accepted as a correct copy of the instrument of conveyance. 
The complainant now asks that, in view of the constitUtional provisions 
and the statutes in pursuance thereof, the said sales or con:tracts be 
setaside: ' ^ ■' ' . *■ 

Thé'Coiistitution (article 15) provides; by section 1, that: 

"The iisé ôf ail waters now appropriated, or that may hereafter be appropri- 
ated, foi? sale, rental, or distribution, also oif ail wàter ortginall}' appropriated 
for prfvate use, but which after sueh appropriation hasheret()forë been, or 
tnay àevpa^ter be, sold, xepted, or dlstributed, Is herehy, dedared to be a pub-, 
lie use. and teùbjeet tô the régulation and control of the state in the mamier 
prescribed, by law." 

By section 3: .i 

"The right to collect rates or compensation for the use of water suppUed 
to any county, .city, or tpwn, or wflter district, or the, liihabltants thereof, is 
a franchise and cannot he exerclsed except by authority of and In the man- 
ner prescribed by law." 

And by section 6 : . 

"The Législature shall provïde by law the inanner In which reasonable max- 
imum rates may be estabiishedto be chargea for the use of water sold, rented 
or dlstributed for any useful or bénéficiai purpose." 

The Constitution was adopted August 6, 1889, ratified by the people 
Novembei^; 1889, and a;pproved by Congress july 3, 1890 (Act July 3, 
1890, c. 656, 26 Stat. 215). The first législative act ip pursuance of 
the Constitution for the régulation oî water rates wàs March 7, 1895 
(Acts 1895, p. 174). : _ , > 

The complainant claims that the disposai of water for irrigation pur- 
poses is govèrtled alohë by the Constitution and laws, and that ail con- 
tracts whenever made concerning the same, between the parties, may 
be held void and Subject to the régulations prescribed by law. With- 
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out further discussion, it may be conceded that, as to ail contracts made 
since the Constitution and laws became operative, such claim is correct ; 
but the défendants maintain that contracts made prior to the enactment 
of such laws and the Constitution are net controUed thereby and are 
valid. I can but briefly refer to some of the authorities cited by coun- 
sel. 

In Lanning v. Osborne (C. C.) 76 Fed. 319, it is held that water 
must be distributed according to law, and not according to contract 
between the parties; but it appears that the provisions of the Califor- 
nia Constitution relating to this subject were adopted in 1879, and the 
act of the Législature in pursuance of the constitutional provisions was 
enacted March 12, 1885, while it was not until 1887 to 1888 that the 
contract between the parties was made. 

In Boise City Irrigation & Land Co. v. Clark, 131 Fed. 41G, 65 C. 
C. A. 399, the only question before the court was the application of 
the irrigation company to hâve annulled an order of the commissioners 
fixing the maximum rate. There are statements in the décision which 
tend to support complainant's position, although this question is not 
directiy invqlved ; but it must be noted that the court acted upon the 
understanding that the "water in question was appropriated by the 
predecessors in interest of the appellant under and in pursuance of the 
constitutional and statutory provisions of the state," which statement 
is in effect repeated, so that the court acted upon the idea that ail con- 
tracts involved were subséquent to the Constitution and the laws in 
pursuance of it. 

In San Diego Flume Co. v. Southern, 90 Fed. 164, 32 C. C. A. 548. 
it appears that while the Constitution and laws regulating the use of 
water were in force, and before any steps had been taken under such 
laws, a contract was made between the parties. Subsequently a rate 
was fixed in pursuance of the law. A.s I understand the ruling, it is 
that, until a rate is fixed by law, the contract between the parties is 
valid ; but in this case, while a rate had been fixed by law since the 
contract was made, neither party asked the enforcement of the legally 
fixed rate, but one party desired the cancellation of the old conti'act, 
while the other asked its enforcement, and the court enforced it. It 
(loes not directiy décide the question involved hère. 

It appears in Stanislaus County v. San Joaquin Irrigation Co.. 192 
U. S. 201, 24 Sup. et. 241, 48 L. Ed. 406, that in 1862 a law was en- 
acted allowing water companies to so charge as to make not less than 
18 per cent, on their investment, under which law the company incor- 
porated, built its works, and furnished water until 1896, when the 
board of supervisors passed an ordinance changing the rate to not 
less than 6 nor over 18 per cent. The water company asked the annul- 
ment of such ordinance, which the court refused, and held that the law 
imder which the company incorporated was subject to amendment, 
which should bind ail parties, and that the company incorporated under 
this law, did so with notice that it could be amended ; but it is variously 
suggested that a law so framed as not to imply the power of such 
amendment as to change contracts made under it would protect such 
contracts. 
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There'are numerous other citations, state and national, bearing upon 
thià subjéct, whiçh I shàll.not take time to revievv. Thèse décisions, 
as wèll as other establishéd principles, considered, I conclude that con- 
tracts ëntered into betwéén parties under a vahd law become vested 
interests, which cannot be anniilled, nnless there is somethirlg in the 
law itself iijiplying that cpntracts made under it must be controlled or 
affected by possible changes in the law. It may be said that ail laws, 
regardless of their phraseology, are subject to amendment, and that ail 
who make çontracts under them do so with implied notice of such 
change; but to concède this would be an admission that no contract 
can be made which cannot be legislated out of existence. This is ré- 
pugnant to ail constitutional law and cannot be tolerated. It is also 
concluded that when the law itself, through designated officers, fixes 
the rate, instead of the parties doing it by contract, such rate is subject 
tô change according to à change of the law or action of such officers ; 
also that, even when the law directs how the rate may be fixed by cer- 
tain officers, until they so fix it, any contract between the parties is 
valid. 

The next question is as to what law was in opération when thèse 
contracts hèf ë' ' ihvolved were made. They were severally made in 
September and June, 1889, June, 1891, and May, 1893. The Constitu- 
tion was adopted by the people in Nbvernber, 1889, and approved by 
Cohgress July '3', 1890. Whether the Constitution went into effect in 
1889 or 1890, two of the contracts were prior, and three were subsé- 
quent, to that event. But, without discussion of the authorities cited 
on the question, I do not think that the Constitution on this subject is 
self-operatitlg, and did nOt go into eflfect until the législative enactment 
putting it into motion, which was, as stated, in 1895, long after ail the 
contracts were made. I think the contracts were, under the law, valid 
when made, and so continue, notwithstanding the subséquent Constitu- 
tion and laws, and that the demurrer should be sustained. 

Certainly ït tnay be ârgued, as it has bèen, that the enforcement of 
thèse contracts is a hardship to the company, as well as to the other 
water users, who may hâve to pay a'higher rate to make good to the 
company its losses on them. It is, however, presumed that when thèse 
contracts were made the predecessor in interest of this company re- 
ceived some considération for making them, which is presumed to 
inure to the benefit of this company. At any rate, it bought with 
knowledge of them. If it made an improvident contract, it can hardly 
ask the court to correct that misfortune, which is not alleged to be the 
resuit of either fraud or mistake. The only pretext the court can 
adopt to annul thèse contracts would be that a change of facts and 
circumstances has rendered unconscionable what was once fair and 
reasonable. I would not feel justifîed in so doing. 

The demurrer is sustained. 
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In re DAT. 
(District Court, M. D. Tennessee. May 8, 1909.)f 
» No. 1,909. 

BANKRTJPTCT {§ 140*)— ASSETS— INSUBANCE POLICIES— TEUST PROPEBTT. 

On a pétition flled by tiie trustée in bankruptcy to review an order of 
the référée holding that tlie proceeds of certain life Insurance pollcies 
taken out by the bankrupt in f avor o( his wlfe, which dld not accrue untll 
after his death, belonged to the wife, helA, that they did not constitute a 
trust fund held by her for the benefit of herself and children, free from the 
claims of the creditors of the firm, In whlch the husband and wife were 
partners, under Acts Tenn. 1897, c. 82. 

[Ed. Note. — ^For other cases, see Bankruptcy, Cent Dlg. 5 225 ; Dea Dlg. 
S 140.*] 

In the matter of Mary Day, bankrupt. On pétition of receiver to 
review an order of the référée. Reversed, with directions. 
W. H. Williamson, for trustée. 
W. S. Lawrence and W. D. Covington, for bankrupt 

SANFORD, District Judge. I am of opinion that the proceeds of 
the life insurance policies in question are subject to the claims of the 
creditors of the firm of whiçh Mrs. Day, the bankrupt, was a partner, 
and do not constitute a trust fund held by her for the benefit of herself 
and children, free from the claims of such creditors. 

1. It is unnecessary to détermine whether the proceeds of the policies 
taken out by R. E. Day on his life in favor of his wife, which did not 
accrue until after his death, at a time when she was a feme sole, be- 
came her technical separate estate under the doctrine stated in South- 
ern Insurance Co. v. Booker, 9 Heisk. (Tenn.) 606, 618, 24 Am. Rep. 
344, and Scobey v. Waters, 10 Lea (Tenn.) 551, 563, the force of which 
is perhaps indirectly inipaired by the subséquent case of Handwerker 
V. Diermeyer, 96 Tenn. 619, 36 S. W. 869. 

Whether the proceeds of such policies constitute either a gênerai or 
separate estate of Mrs. Day, they are subject to the claims of the firm's 
creditors under the provisions of chapter 83 of the Acts of Tennessee 
of 1897. It was held by the Suprême Court of Tennessee in 1893, in 
Theus V. Dugger, 93 Tenn. 41, 23 S. W. 135, that, where a married 
woman had embarked her separate estate in a mercantile business as 
a partner, she was not bound by a note executed for partnership pur- 
poses in the name of the firm, so that a personal judgment could be 
rendered against her on such note, over her plea of coverture, or so 
that her separate estate so embarked in the business could be subjected 
to the payment of such note in the absence of an express contract to 
that efi^'-ct. Shortly afterwards the act of 1897 was passed, which pro- 
vided that ; 

"When married women are engaged in the mercantile or manufacturing busi- 
ness in their own nanies, or by an agent, or as partner, they shall be llable for 
the debts incurred In the conduct of such business as If they were feme soles, 
and no plea of coverture will avall In such cases." 

*For other cases see same topic & § nvmbsr In Dec. & Am. DIgs. 1907 to date, & Kep'r lodezap 
t Received for publication February 22, 1910. 
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While this statute is to be strictly construed as one in dérogation of 
the common law, nevertheless,' even when thus construed, it plainly 
makes ail tht. prûpetty of a married woman liable for the partnership 
debts exactly as ii slie were unmarried, sq, tliat not merely her gênerai 
estate, but also her technical separate estate, is subject to their pay- 
ment. If ifhàd been intended merely to remove the défense ofcover- 
ture in, a suit upori such debts, and to render only her, gênerai estate 
lijqifele to be taken /in; satisfaction there for, manifestly nothing would 
-hâve been necessary in the act other than the provision that in suits 
upoh partnership debts no plea oî coverture would avail, and the fur- 
ther prévision that sûch married wdinen should "be liable for the debts 
inqur,rpd.}n the conduçjt pf ^uçh business as if they were feme soles" 
would be entirely superfluous. 

- Çlearly^j Aerefore,.aS;(all of ,thf,,p,ropfirty -of ; a feme sole would be 
liable" foi- the finn.d^hts, by; fhç.,çxpress terms ofîthe statute ail the 
property of a married woman must be equally liable. , This construc- 
tion is in accord with the rule stated iji 31, Cyc 1466,' tbat : . 

"When power Is glven' a married woman by statute to carry on a trade or 
buslpess on lier separate account, slie niay contract debts in , relation to such 
business,' and she persbilallj-, if the statute so provides, or at least her separate 
property, will be liable for the same." 

'The, çasç'of Burk y.,,Piatt,' 88 Ind. 283, 285, which„is among those 
cited in support of f,|iis ;Çr.Qpositibn, is.directly in point. The question 
in. that case; was whetiier the , separate ,real estate of a married woman 
wàs.subjieG(;. to sale up(in,an executiop jssued.against herunder a judg- 
mént.ùpon a, contract madedijrihg, coverture in earryjng- on business 
as the rriçmb'erof a firm. Under,^n ,Indiana statute ail lands of a piar- 
ried woman were madc/Iiei:, .separate estate. The court said: 

"TheiÇourseof législation is decideâl^jin the direction of enlarging the prop- 
erty rigjîts of married w^men, and thèse eiilarged rights necessarily carry with 
theiti irièrëasëd liabilïtieèi By section' gi32, Rev. St. 1881, coverture is uo bar 
to a married woman contraetlng debts in eàrrylng' on any trade, labor, or busi- 
ness on lier ,gol$ and sepatate acçount, or as a partner with anoCher. If she 
can cpu,tyfQt s^eh debts, it .foUo^ys that their collection may be enforced; but 
if they cân be enforced ojiïyag'ainst.her-.personal property, to the exemption 
of her'réal estate; the, poyt'eir to «ontràct detits In her trade or business \yould 
be gredtly iimited. Ciïèditî lu comniericiiir matters is bàsed làtgély upon the 
abiiity pf the debtor to pay his .debtsl-; C^rtainly the Législature did not intend 
to confer.upon married v^omen the power to contract debts ;for the purposes 
of their trade or business,' and at the sàriie time greatjy to impair their crédit 
by making their pei'sônaîpropetty only subject to exe&utioh to satisfy such 
debts. We thlnk it must be lield, in alï cases where a martled woman may con- 
tract, a debt, that her prp^rty, real as well as Personal, is liable for its pay- 
ment,,t;he same us if shç.svere unmarried." 

By parity; of reasdnitig, it must be held that in ail cases where a 
rrïài^ried Wothàn may undér the 'Tennessee statute contract a business 
debt, her estate, both gênerai and separate, is liable for its pa3'ment, as 
if she \ver€ ùftWiârfied.' ■•' ,'■ 

2. Sections ,'2294 and 3478 of ihe Code pf Tennessee: of 1858 (Shan- 
non's Codé, §§ 4030, 4231), prpviding that any insurance eflfected by a 
husband on his.own life shall inure to the benefit of the widow and 
childreh' free fi-pm claims of his crèditors, do not, wliere the husband 
effects the insùfance on his'own life for the benefit of his wife as bene- 
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ficiary, create a trust fund in favo.r of the wife and children as a fam- 
ily, which cannot be reached by her creditors. While it is true that in 
the case of Harvey v. Harrison, 89 Tenn. 470, 14 S. W. 1083, in which 
thèse statutes were considered, it was said that the purpose of thèse 
cnactments was to enable the husband or father to provide a fund after 
his death for his family, the question there involved was merely 
whether a policy taken eut by the husband on his own life in favor of 
his wife became subject to the claims of his creditors because the chil- 
dren were net also named as beneficiaries in the policy, and the only 
point decided was that the proceeds of such policy, when collected by 
the wife, were free from the claims of his creditors. The question as 
to the capacity in which she held such proceeds, whether as her gênerai 
or separate estate, or in trust for herself and the children, was neither 
involved in the case nor referred to in the opinion. 

It is clear, however, that the statutes in question relate only to ex- 
emption from liability for the debts of the husband, and in no way 
create any exemption from liability for the debts of the beneficiaries 
themselves as named in the policies. 

3. As it appears that the pétition for adjudication in bankruptcy was 
filed against Mrs. Day, as surviving partner of Day & Co., and neither 
the stipulated facts nor the referee's certificate show that there are any 
of her individual creditors whose claims are involved, it is unneces- 
sary at this time to pass upon their rights, if, any, in the proceeds of 
the policies. 

4. An order will accordingly be entered, overruling the order made 
by the référée in référence to the policies, and directing that the pro- 
ceeds thereof, now in the hands of the Nashville Trust Company, be 
turned over to the trustée in this cause, to be distributed for the bene- 
fit of the creditors of the firm of R. E. Day & Co. 



Mtr.LER V. CHICAGO & A. R. CO. 

CHICAGO & A. R. CO. v. MILLER. 

(Circuit Court, S. I>. New Torlj. December 8, 1000.) 

1. Corporations (§ 591*)— Consolidation— Rights of Nonassenting Sxock- 

HOLDEBS. 

Allegatious that a stockliolrter in a railroad Company purchased tlie 
share of an issue of l)onds by the company allotted to his stock, that he 
acquiesced in and accepted a spécial dividend and also assented to a lease 
of ail the eompany's proxjerty to another company, and that such acts were 
ail done with a view to the consolidation of the two comisanies and wlth 
the stockholders' kiiowledge and consent, are not sufflcient to charge him 
with knowledge of such purpose fo consolidate, or with consenting thereto, 
which would entitle the company to a decree requiring him to surrender 
his stock in exchangè for stock in the new company. 

[Ed. Note. — f"or other cases, see Cori>orations, Dec. Dig. § .591.* 
Rights and llabillties of stockholders of railroads on consolidation, see 
note to Bonner v. Terre Haute & I. R. Co.,,81 C. C. A. 480.] 

•For other cases see sa me topic & | ndmbek In Dec. & Am. Digs. 1907 to date, & Rep'r Indexea 
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2. Corporations (§ 591*) — Suit bt Stockholder Aqainst Corporation — 

PlJEADING. 

Exceptions to the answer to a bill filed by a stockholder against tlie cor- 
poration considerèd. 

[Ed. Note. — For other cases, see Corporations, Dec. THg. § 591.*] 

In Equity. Suit by William Starr Miller against the Chicago & 
Alton Railroad Company. On demurrer to cross-bill and exceptions 
to answer to original bill. Demurrer sustained, and exceptions sus- 
tained in part. 

Philbin, Beekman & Menken, for complainant. 
Joline, Larkin & Rathbone, for défendant. 

lyACOMBE, Circuit Judge. A demurrer to the original bill was 
heretofore considerèd by this court and overruled. 171 Fed. 353. 
The fàcts will be found sufficiently stated in thaf opinion. The cross- 
bill is brought to compel plaintiff to give up his shares of stock in the 
old Alton Railroad for stock of the ConsoHdated Railroad as and on 
the terms provided in the agreement of consolidation, upon the theory 
that the complainant assented to, approved, and participated in said 
consolidation. 

The faèts upon which cross-complainant undertakes to establish such 
assent and participation are thèse : (A) In 1899, more than six years 
before consolidation and a year before the Alton Railway was incor- 
porated, the old Alton Railroad issued $40,000,000 mortgage bonds, to 
which its stockholders were given the right to subsCribe on favorable 
terms. Miller approved and consented to this ' issue, and subscribed 
for and purchased his ratable share of .said bonds. (B) In the year 
1900 the old Alton Railroad duly declared and paid a spécial dividend 
of -30 per cent, on its stock. Miller approved and consented to said 
dividend and received his ratable share thereof. (C) On April 3, 
1900, the old Alton Railroad duly leased ail its property to the Alton 
Railway for a rental amounting to the entire net earnings of the prop- 
erty demised. Miller consented to and ratified such lease and has 
accepted dividends arising from and in accordance with the terms of 
the lease. 

The cross-bill avers that thèse three transactions were "each and ail 
donc with the purpose of effectuating and as a means of effectuating 
the consolidation of the old Alton Railroad and the Alton Railway 
herein described. On information and belief, each of said steps was 
taken with the knowledge and consent of the respondent and partici- 
pated in by him." It will be observed that the pleader does not assert, 
even on information and belief, that Miller himself had any "purpose 
of effectuating consolidation," or even any knowledge that such was 
the purpose of the individuàls who caused thèse preliminary steps to be 
taken. In a subséquent paragraph (14) the cross-bill allèges that "re- 
spondent assented to, approved, and participated in said consolida- 
tion"; but this allégation is qualified in the same paragraph by the 
allégation "that by ail and singular the acts of acquiescence, ratifica- 
tion, and consent heretofore alleged, and by other and divers acts, the 

•For other cases eee same topic & § nitmeek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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respondent herein consented, agreed, and became in duty bound under 
said articles of consolidation to exchange bis said shares of stock in 
the manner therein provided for such exchange." 

On the argument the court was inclined to the opinion that the phrase 
"other and divers acts" was sufficiently broad to sustain an allégation 
of f uU knowledge and acquiescence ; but it is now thought that thèse 
words must be construed to mean only "acts" similar to those already 
enumerated. So we are brought merely to A, B, and C, with no aver- 
ment that Miller ever contemplated or sought to effectuate consolida- 
tion, or had the remotest idea that such was the purpose of those who 
were the controlling spirits in thèse transactions. 

The facts averred are not sufficient to warrant the relief prayed 
in the cross-bill. As to the sugg'^stion that having purchased stock 
in a corporation which might, under the statutes of the state which cre- 
ated it, consolidate with another, if two-thirds of the stockholders 
voted so to do, it is sufficient to refer to the articles of consolidation, 
which expressly provide for those who are unwilling to surrender 
iheir stock in the old company. The views expressed in the former 
opinion hâve not been modified by the subséquent argument of this de- 
murrer to the cross-bill. 

The demurrer is sustained, and cross-bill dismissed. 

Exceptions to Answer to Original Bill. 

Certain averments are made in the bill as to the earnings of the 
Alton Railway Unes and the disposition made of income derived by the 
said railway from stock of the old Alton. The answer asserts thèse 
allégations to be immaterial, and for that reason fails to admit or deny 
them. It is by no means certain that, even if the suit is maintained 
solely on the terms of the consolidation agreement, the facts as to thèse 
matters may not be helpful towards a construction of that contract. 
The first four exceptions for insufficiency are therefore sustained, and 
défendant should admit or deny the averments. 

The fifth exception is also well-founded. If defendant's bocks are 
so kept that it is not possible to détermine readily without a long ac- 
counting whether or not earnings derived from properties and fran- 
chises of the old Alton bave been applied to the payment of charges 
against the properties of the Alton Railway, etc., that fact should be 
asserted, and will excuse answering the averments of the bill in that 
regard. But if défendant knows the fact to be as charged, or knows 
that it is not as charged, the allégations of the bill in that regard should 
be admitted or denied. 

The sixth exception is overruled. The averments criticised seem to 
State the facts sufficiently to defîne the issues. It is overruled, and so 
is the seventh. 

The remaining exceptions are to the answers to some of the inter- 
rogatories annexed to the bill. Generally speaking, thèse ask for 
much fuller détails than the complainant is now entitled to bave. To 
answer them would apparently require a long accounting, such as 
would ensue upon a decree for complainant on the merits. 

The ninth exception is overruled, and so is the twelfth. Answer to 
the lâtter will be unnecessary after défendant has amendèd its answer 
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so as to meet the first four exceptions. The thirteenth and fourteenth 
exceptions are also overruled. 

The seventeenth exception is sustained. Manifestly the interroga- 
tory is not answered fully, and no sufficient reason is shown for not 
answering it, 

Theeighteenth, nineteenth, and twentieth exceptions are overruled. 
The answers.to interrogatories 9, 10, and 11 give the information in 
sufficient détail for the purposes of the trial. 

It would'Seern that the so-called separate défense is not the subject 
of exception. The three which hâve been taken thereto are overruled. 



UNITED STATES v. BOECKMANN. 
(Circuit Court, ;E. D. New Yorlj. January 15, 1910.) 

Food (§ 12*)— Food and Dbugs Act— "Misbbanded." 

A food product, labeled "Compound: Pure Comb and Stralned Honey 
and Corn Syrup," is not "mlsbranded," within the meanlng of Food and 
Drugs Act June 30, 1906, c. 3915, § 8, 34 Stat. 771 (U. S. Comp. St. Supp. 
1909, p; 1191), so that Its shipment In Interstate commerce constituted a 
mlsdemeanor thereunder, merely because the percentage of corn syrup in 
the compound largely exceeds that of honey. 

[Ed. Ncite.— For other cases, see Food, Dec. Dig. § 12.*] 

Criminal prosecution by the United States against Henry Boeck- 
mann. On demurrer to indictment. Demurrer sustained. 

William J.Youngs, U. S. Atty. (William P. Allen, Asst. U. S. Atty., 
of counsel), for the United States. 
Otto F. Struse, for défendant. 

CHATFIELD, District Judge. A demurrer has been interposed to 
an indictment charging the. défendant with having shipped from the 
state of New York to the state of New Jersey, a certain article of food 
for man, labeled "Compound : Pure Gomb and Strained Honey and 
Corn Syrup" ; that the label was f aise and misleading, and the con- 
tents of the jar misbranded, in that "the said label represented the prin- 
cipal ingrédient of the said contents of said glass jar to be pure comb 
honey," when in fact the contents were "almost wholly glucose and 
starch sugàr, ànd the said' contents of the said glass jar in truth and 
in fact consisted of a very small percentage of pure comb honey." 

It has been called to the attention of the court that under the au- 
thority of the statute of June 30, 1906 (Act June 30, 1906, c. 3915, 34 
Stat. 76& [U. S". Comp. St. Supp. 1909, p. 1187]), certain régulations 
for the guidance of the public, and for carrying out the provisions of 
the law, hâve been made by the Secretary of Agriculture, and certain 
rulings or décisions by the Secretary of Agriculture haye construed the 
language of the statute. For instance, Food Inspection Décision No. 
75 provides that: 

"When both inapie and cane sugars are used in the production of syrup, the 
label should be varied according to the relative proportion of the Ingrédients, 

*Far other cases see eame topic & § number in Dec. & Am. Digs. 1907 to date, & Bep'r Indexes 
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the name of the siigar présent In excess of flfty per cent, of the total sugar 
content should be given the greater promlnence on the label ; that Is, it should 
be given first." 

Also, Food Inspection Décision No. 87 provides that "viscous syfup 
obtained by the incomplète hydrolysis of the starch of sugar" should 
be labeled "cOrn syrup with cane flavor," if a small percentage of the 
product of the cane is added thereto. 

There is no charge of any violation of régulations, or refusai to 
comply with the rulings of the Commissioner of Agriculture ; but the 
case présents an entirely distinct question, depending upon the pro- 
visions of the statute itself. 

In the présent indictment we hâve an allégation that the défendant 
has put. upon the market, for interstate commerce, an article which is 
misbrandéd, in that the label is misleading, solely beçause the principal 
ingrédient is alleged to be held out to the public as "pure comb honey," 
when in reality "glucose and starch sugar" made up almost wholly the 
actual "principal ingrédient." 

Under the décision of In re Wilson (G. C.) 168 Fed. 566, such a label 
as is recitéd would not be Gontrary to f act, and this court agrées in 
the opinion that it is impossible to say what portion of the label as 
printed would signify greater percentage of the product. 

The demurrer will be sustained. 



MAT V. RHODE ISLAND CO. 

(Circuit Court, D. Rhode ^sland. February 5, 1910.) 

Xo. 2,908. 

Stbeet Railkoads (§ 99*)— Injubt àtCbossing— Action— Contribittory Neg- 

IIGENCE. 

Where It was shown by the positive testimony of disinterested and rep- 
li table witnesses that a plaintlff, injured while crossing the track of au 
electric railroad, vvith nothing to obstruct his view, drove upon the traelj 
such ft short distance in front of the movlng car by which lie was struck 
, that the motoruian could not stop the car f.n time to prevent the accident, 
altbough.he endeavored to do so, a verdict for plaintiff against the rail- 
road Company will be set aside as against the évidence. 

[Ed. Note. — For other cases, see Street Eailroads, Cent. Dig. §§ 209-216 ; 
Dec. Dig. § 99.*] 

Action by Patrick May against the Rhode Island Company. On pé- 
tition by défendant for new trial. Granted. 
See, also, 73 Atl. 562. 

A. B. Crafts, for plaintiff. 
J. C. Sweeney, for défendant. 

BROWN, District Judge. Upon the whole testimony the plaintiff's 
négligence is so conclusively shown that it is évident that the jury did 
not observe thé instructions of the court as to the law of contributory 
neghgence. A number of disinterested and respectable witnesses testi- 
fied that wheii the plaintiff turned to cross the traek the car was so 
neàr that a collision was inévitable. According td positive testimony 

*For otier caSee see same topic & 5 niïmeee Jn Dec, & Am. Dlgs, 1907 to iJate, & Rep'r Indexes 
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the motorman immediately endeavored, to stop the car, and his failure 
to avoid the Gollision was due, not to the lack of effort or due diligence 
on his part, but to the nearness of the place at which the plaintiff at- 
temptedto cross the track. , 

The sole testimony tending to show the slightest degree of care on 
the part of the plaintiff is from the plaintiff hirtiself, who says that he 
turned to cross behind a car gôing west, and that his. horse's head was 
about one foot from the rail when he looked up the track, in the direc- 
tion from which the car that struck him was coming, for a considérable 
distance. His statement that he looked out is directly contradicted by 
several witnesses, and by the fact that, if he had looked, he must hâve 
seen the car but a short distance away. 

Upon a former trial of this case in the state court the plaintiff recov- 
ered a verdict, which was set aside by the trial judge,,whqse action in so 
doing was affirmed by the Suprême Court of Rhode Islande" ' 72 Atl. 562. 

While the fact that two juries hâve found for the. plaintiff should 
hâve its weight, this does not relieve this court of the dufyof deter- 
mining whether th,e;, testimony affords any reaspnabie basis for a ver- 
dict to the effeçt that the défendant was proved guilty of négligence, 
and that the proof failed to show that the plaintiff was guilty of nég- 
ligence. When carefully reviewed, the évidence shows beyond a rea- 
sonable doubt the plaintiff's négligence, and is clearly insufficient to 
justify a finding that the defendant's motorman was négligent. 

Pétition for a new trial is granted. 



HITNER et al. v. DIAMOND STATE STÉEL CO. 

(Circuit Court, D. Delaware. February 26, J910.) 

No. 260. 

(Syllaius J)y the Court.) 

1. CoBPOBATiONS (§ 568*)— Insolvency— Patment or Claims. 

One havlng a pecuniary elaim ascertalned In amount agalnst an Insol- 
vent corporation in the hands of receivers, and holding collatéral security 
for Itâ payment, has a right In eqùlty to receive out of its gênerai àssets 
pro rata dlvidends calcnlated on the basis of the amount of the corporate 
indebtedness to him existing at thé time of the déclaration of insolvency, 
Includlng interest thereon, if any, to that time, without regard to such 
collatéral security or any payment or payments he rnay hâve received on 
account of his clalm sinee that time, provided, that he shall not receive 
and retain from any or ail sources more than the real amount of his 
claim, with interest thereon until paid, aside from any costs, charges and 
expenses incurred by him in the enforcement of or realization upon such 
collatéral security. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. § 2288; Dec. 
Dig. § 568.*] 

2. COEPOBATIONS (§ 568*)— Insolvenct-^Rights OF Secubbp Cbeditoe. 

One having a pecuniary clalm ascertalned in amount against an in- 
solvent corporation in the hands of receivers, holding as collatéral security 
for its payment bonds Issued to him by it as such collatéral, secured by a 
raortgagè of a portion of its property executed by it, has no rlght in equlty 
to receive out of its gênerai assets pro rata dlvidends calculated on the 
basis of the aggregate amount not only of the corporate indebtedness to 

*For otber cases see same topic & § mumbbb in Dec. & Am. Digs. 1907 to date, 3c Rep'r Indexes 
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him existiug at the time of the déclaration of insolvency, iucludins inter- 
est thereon, if aiiy, to that tlme, but also of the face value of such bonds 
so far as unpaid at that time including the stipulated interest thereon. 

[Ed. Note. — E'or other cases, see Corporations, Cent. Dlg. § 2288 ; Dec. 
Dig. § 508.*] 

3. Corporations (§ 5(i8*) — Insolvency — DisTitiBrTioN or Assets — TjNPAin 
Balance. 

There is a broad distinction between eontlnuanee in force of the con- 
tractnal relations, notwlthstandlng insolvency, between lender and bor- 
rower vvhere collaterals hâve been pledged, and ability to contravene the 
équitable rule of equality, siibject to established liens, préférences and 
priorities, as between creditors with respect to gênerai assets. It is a 
function of a suit in equity brought for the purpose of administering the 
affairs, paying the debts, and distributing the assets of an insolvent cor- 
poration, through or by means of a recelvership, to effect a pro rata dis- 
tribution of such assets among the creditors, subject to established liens, 
préférences and priorities, and a creditor, whether secured or unsecured, 
bas obtatned full satisfaction of his clalm wlth respect to the gênerai as- 
sets, so far as the particular proceedlngs in equity are concerned, when, 
aside from any lien, préférence or priority held or possessed by him, he 
has recelved his full pro rata share of the gênerai assets. If he bas not 
received payment in full of the real indebtedness to him, the unpaid bal- 
ance still constitutes a clalm agalnst the corporation which he may or may 
not succeed In coUecting at some future time. It is as unsound to assume 
that he may receive from the gênerai assets double dividends by reason 
and on aecount of two promises or obligations made for one and the same 
debt as it would be to assume that in a case of solvency the same creditor 
could receive double satisfaction by reason of a mère duplication of a 
promise or obligation. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. § 2288; Dec. 
Dig. § 568.*] 

In Equity. Action by Henry A. Hitner and Joseph G. Hitner against 
The Diamond State Steel Company. Exceptions to report of spécial 
master. Exceptions sustained in part. 

William Clarke Mason, for exceptant. 
John Biggs, for claimants. 

BRADFORD, District Judge. This case cornes before the court on 
exceptions to the report of the spécial master. The Diamond State 
Steel Company was declared insolvent by this court December 12, 1904, 
and on the same jday receivers were appointed who forthwith qualified 
and entered upon the discharge of their duties. The steel company 
then owned a manufacturing plant in Wilmington, including real and 
Personal property, of which the larger part was subject to the lien of 
a mortgage executed by the company May 1, 1901, to secure an issue 
of bonds to be made, bearing the same date, of the face value of $1,- 
000,000, and also a further issue of bonds of the face value of $750,- 
000, to be made from time to time as should be authorized by the stock- 
holders to secure working capital and extensions to the plant. AH of 
the first mentioned amount of bonds were issued and outstanding either 
as collatéral or in absolute ownership at the time of the déclaration of 
insolvency and known as first mortgage bonds. The property covered 
by the mortgage has been sold free and discharged from the mortgage 
lien, the right being secured by order of this court to holders of bonds 

•For other cases see same topic & S ntjmeer in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
176 B\— 25 



386 176 FEDERAL REPORTER. 

issued under the mortgage to hâve recourse against the net proceeds 
of sale instead of the property mortgaged. Aside from such proceeds 
of sale there is a fund of gênerai assets in the hands or subject to the 
control of the receivers applicable to claims against the steel company, 
whether secured or unsecured. Prior to the filing of the exceptions un- 
der considération there was declared and paid out of the proceeds of 
sale of the mortgaged property a dividend of forty per cent upon the 
face value of the first mortgage bonds, and since that time an addi- 
tional dividend of seven per cent upon such face value has been de- 
clared payable from the same source. The only dividend declared and 
payable out of the gênerai assets, amounting to eight per cent upon 
the claims, secured and unsecured, against the steel company, was so 
declared and made payable since the filing of thèse exceptions. The 
holders of the first mortgage bonds thus hâve received or become en- 
titled to dividends out ôf the proceeds of sale of the mortgaged prop- 
erty amounting to forty-seven per cent of their face value, and a divi- 
dend from the gênerai assets amounting to eight percerit of such face 
value, aggregating fifty-five per cent; while creditors of the steel com- 
pany, other than holders of its bonds, and not entitled to share in the 
proceeds of sale of the mortgaged property, and not having priority or 
préférence of any kind, hâve received or become entitled to a dividend 
out of the gênerai assets amounting to eight per cent only. The steel 
company éxecuted and delivefed to the Fourth Street National Bank of 
Philadelphia June 1, 1904, its promissory note dated that day for 
twenty thousand dollars, payable according to its terms September 1, 
1904, in Philadelphia, delivering as collatéral security for its payment 
certain first mortgage bonds of the steel company of the aggregate face 
value of nineteen thousand dollars, artd certaiti consolidated mortgage 
boAds of the Lehigh and New England Railroad Company of the ag- 
gregate face value of $6,720. The note wâs in the following form : 
"$20.000.00 Philadelphia, June Ist, 1004. 

On September Ist, 1904, for Value Received, \ve promise to pay to the order 
of The Fourth Street National Bank, Philada. Twenty Thousand Dollars, hav- 
ing deposited as collatéral security for payment of this or any other llabillty or 
liabilities to said holder hereof, due or to become due, or that niay be here- 
af ter contracted. the following property, vlz : 

$19,000.00 The' Diamond State Steel Co. Ist mtge. 4% bonds 

$6,720,00 L. & N. E. R. R, Co. 5% constd. mtge. bonds, 
with the right on the part of the holder l)ereof,,to repledge the seeurities above 
mentioned, of to substltuté or exchange for the same other certiflcates of like 
ténor and amount, aïid alsô froiii time to tline to demand additional collatéral 
security, and upon faliufe, to comply with any such demand, this obligation 
shall forthwith become due, with full power and authority, to the holder hereof, 
or assigns, In.ease of such default, ov of the non-payment of any of the lia- 
bilities above nientloned ' at maturity, to sell, assign and dellver tliè whole, or 
any part of such seeurities, or any substitutestheref or or additions thereto, àt 
any broker's board, or at public or private sale, at their option, at any time or 
times thereafter,,yithout adyertisemeut or notice to the undersigued, and with 
the right on the pqrt of the holder hereof, to become purchaser thereof at such 
sale or sales, freed and dlschàrged of any equity of rédemption. And after 
deductlng ail le^ûl or other costs and espenses for collection, sale and de- 
llvery, to apply the residue of the proceeds of such sale or sales so made, to 
pay any, elther or ail of said liabilities, as ; said holder hereof shall deem 
proper, retuming the overplus to the undersigned; and the undersigned will 
still reraain liable for any amount so unpaidi It being further understood 
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and agreetl that The Foui'tli Street National Bank of Pliiladelpliia shall hâve 
a like lien upon any and ail funds, stocks, bonds, notes, and other property 
at any tinie in the hands cl' the sald Bank belonglug to the maker, or endorser 
or endorsers, or guarantor or guarantors hereof, as security for this note and 
for any and ail liability or Uabllities, inatured or unniatured, of such maker, 
endorser or endorsers, guarautor or giiarautors to said Bank, which lien sliall 
be enforeenble in like manuer and shall be subject to ail the provisions hereiu 
above and before raentioned and set ont. 
Payable at The Fourth Street National Bank. 

The Diamond State Steel Co., 

Frank "\V. TfKld, Assistant Treasurer. 
The Diamond State Steel Co.. 

H. T. Wallaee, Président." 

The bank présentée! to the spécial master a statement of claim, No. 
49, sworn to October 10, 1905, referring to the above note as "consti- 
tuting" its claim against the steel company and "the proceeds of any 
sale of its real or personal property," and setting forth in substance, 
among other things, that the steel company was at the time of the 
déclaration of its insolvency and at the time of making claim indebted 
' to the bank in the sum of $14,624, beside interest as therein stated, that 
sum being the excess of the $20,000 specified in the note over and 
above a crédit of $5,376 representing proceeds of sale of the Consoli- 
dated mortgage bonds of the Lehigh and New England Railroad Com- 
pany, and further that the bank at the time of making claim held as 
collatéral security for its payment first mortgage bonds of the steel 
Company of the face value of $19,000. Subsequently the bank pre- 
sented to the spécial master a further statement of claim, No. 209, 
sworn to February 15, 1906, setting forth in substance that it "is the 
holder of and owner of the légal title to" first mortgage bonds of the 
steel company of the aggregate face value of $19,000 on which interest 
was due to the bank from May 1, 1904; that the total amount due to 
the bank on the bonds was $19,000, with interest as above specified; 
and that the steel company at the time of the déclaration of its insol- 
vency and at the time of making claim was indebted to the bank in the 
sum of $19,000, with interest. The statement of claim further set 
forth as follows : 

"This déponent, for and ou behalf of the said The Fourth Street National 
Bank of Philadelphia, the said claimant, expressly and speciflcally claims that 
It, the said The Fourth Street National Bank of Philadelphia is entitled to be 
paid the said sum of niueteen thousand dollars ($19,000), with interest as afore- 
said, as a preferred créditer under the lien of the sald mortgage, out of any or 
ail of the proceeds that may be derived from the sale of the property covered 
by said mortgage (claimiug such préférence, however, equally •with and upon 
the same basis as other holders of said bonds so as aforsaid actually issued to 
the extent of one million dollars), and further expressly and speeifically claims 
that it, the said The Fourth Street National Bank of Philadelphia is entitled 
to be paid the said sum of nineteen thousand dollars ($19,000), with interest as 
aforesaid, as a gênerai créditer, out of the proceeds of the sale of ail property 
of the said The Diamond State Steel Company other than the iiroperty covered 
by said mortgage ; that nothing has been paid on aecount of the said claim of 
it, the said The Fourth Street National Bank of Philadelphia as a bondholder, 
and there are no oflEsets or counterciaims of any klnd in favor of the said The 
Diamond State Steel Company to said claim or any part thereof." 

It appears from their sériai numbers and is not disputed that the first 
mortgage bonds of the face value of $19,000 delivered as collatéral se- 
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ciirity for the payment of the $20,000 note were the same bonds on 
which the last mentioned claim was made by the bank. The spécial 
master after duly taking évidence allowed, with some modification as 
to interest, both claims as presented by the bank; and included the 
aggregate amount of $39,000, representing $20,000, the principal sum 
owing on the promissory note December 13, 1904, the date of the 
déclaration of insolvency, and $19,000, the face value of the first mort- 
gage bonds delivered as collatéral, together with interest on thèse two 
sums to that date, in his ascertainment of the basis on which the bank 
should receive dividends out of the gênerai assets of the steel company 
in so far as necessary to the payment in f ull of the real indebtedness 
of that Company to the bank with interest thereon to the time of the 
déclaration of insolvency. Accordingly, in the schedule of "gênerai 
creditors" entitled to participate by way of dividends in the gênerai 
assets, and for the purpose of payment in f ull as above mentioned, the 
bank was reported by the spécial master as a créditer of the steel com- 
pany as follows : "49 & 209. Kourth Street National Bank of Phila- 
delphia, $39,803.22," the sum of $803.22 representing interest on $20,- 
000 and $19,000 to the date of the déclaration of insolvency. The Man- 
ufacturers' National Bank of Philadelphia also appears in the schedule 
of "général creditors" reported by the spécial master as a créditer in 
the sum of $16,453.36. This amount is made up of $4,158.70, repre- 
senting the real indebtedness of the steel company to that bank exist- 
ing at the date of the déclaration of insolvency, including accrued in- 
terest, and $12,000, representing the face value of first mortgage bonds 
of the steel company delivered by it as collatéral security for the pay- 
ment of the debt and interest thereon, and $294.66 interest on such 
bonds to the date of the déclaration of insolvency. Without entering 
into détails it is sufficient to say that on the exceptions the same ques- 
tions in principle are presented in the case of the Manufacturers' Na- 
tional Bank of Philadelphia as in that of The Fourth Street National 
Bank of Philadelphia, and that the décision of the one case will control 
the other. Both of thèse banks under and pursuant to the orders of this 
court and of the spécial master, for the purpose of sharing in the pro- 
ceeds of sale of the mortgaged property, made proof before him of the 
first mortgage bonds of the steel company delivered to them respec- 
tively as collatéral security as above mentioned ; and in common with 
those holding and owning similar bonds appear in a separate schedule 
of bondholders reported by the spécial master ; it appearing f rom the 
report that The Fourth Street National Bank of Philadelphia was en- 
titled to receive dividends out of such proceeds of sale on the basis of 
the face value of bonds held by it as collatéral, amounting in the aggre- 
gate to $19,000, with interest thereon from May 1, 1904, at the rate of 
four per centum per annum, as provided in the bonds and mortgage, 
and that the Manufacturers' National Bank of Philadelphia was en- 
titled to participate in such proceeds of sale on the basis of the face 
value oi the bonds held by it as collatéral, aggregating $12,000, with 
interest thereon from the same date and at the same rate. It further 
appears that, aside from dividends out of the proceeds of sale of the 
mortgaged property, The Fourth Street National Bank of Philadelphia 
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has received since the déclaration of insolvency on account of the in- 
debtedness of the steel company to it $5,376, being the amount realized 
on certain consolidated mortgage bonds of the Lehigh and New Eng- 
land Railroad Company pledged by the steel company as collatéral se- 
curity; and that the Manufacturers' National Bank of Philadelphia 
held in addition to first mortgage bonds of the steel company of the 
face value of $12,000, pledged as above mentioned, claims and book 
accounts to a considérable amount assigned to it by that company as 
collatéral security for the payment of the indebtedness, for which 
claims and book accounts, or their proceeds, the bank has not yet ac- 
counted to the receivers or spécial master. From the foregoing state- 
ment it thus appears that The Fourth Street National Bank of Phila- 
delphia, having a claim against the steel company, including interest, 
at the time of the déclaration of insolvency, of $20,336.67, and holding 
at that time as collatéral first mortgage bonds of that company of the 
face value of $19,000, on which interest had then accrued to the amount 
of $466. S5, and also certain consolidated mortgage bonds of the Le- 
high and New England Railroad Company, has for the purpose of par- 
ticipation in dividends out of the gênerai assets, declared or to be de- 
clared, been treated by the spécial master as a créditer in the aggregate 
amount of $39,803.22 ; notwithstanding the facts that since the déclara- 
tion of insolvency the bank has received on account of its real claim 
$5,376 from the sale of the consolidated mortgage bonds, and has re- 
ceived also on account of its claim the further sum of $7,600, being a 
forty per cent dividend out of the proceeds of sale of the mortgaged 
property of the steel company, and since the filing of the exceptions 
this court has declared and authorized the payment to the holders of 
the first mortgage bonds of an additional dividend of seven per cent 
out of such proceeds of sale and a further dividend of eight per cent 
out of the gênerai assets ; and it further appears that the Manufactur- 
ers' National Bank of Philadelphia having a claim against the steel 
company, including interest, at the time of the déclaration of insol- 
vency of $4,158.70, and holding at that time as collatéral first mortgage 
bonds of that company of the face value of $12,000 on which interest 
had then accrued amounting to $294.66, and also holding at and after 
that time certain claims and book accounts to a considérable amount 
assigned to it by that company as collatéral, has for the purpose of par- 
ticipation in dividends out of the gênerai assets, declared or to be de- 
clared, been treated by the spécial master as a créditer in the aggregate 
amount of $16,453.36, notwithstanding the facts that the bank has 
not yet accounted for such claims and book accounts or their proceeds 
to the receivers or spécial master, and has received on account of its 
real claim the sum of $4,800, being a forty per cent dividend out of 
proceeds of sale of the mortgaged property of the steel company, and 
since the filing of the exceptions this court has declared and authorized 
the payment to the holders of first mortgage bonds of an additional 
dividend of seven per cent out of such proceeds of sale, and a further 
dividend of eight per cent out of the gênerai assets. 

The exceptants bave objected to the report of the spécial master so 
far as applicable to the two banks above mentioned ; first, in that it 
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finds that they are entitled to dividends out of the gênerai assets of 
the Steel company, computed on the basis of the amount of their claims 
existing at the tiihe of the déclaration of insolvency without regard to 
the value of the collatéral securities held by them at and after that 
time or the receipt after that time of any moneys realized from their 
sale or by way of dividends out of the gênerai assets of the steel com- 
pany or the proceeds of sale of the mortgaged property ; and, secondly, 
that it finds that they are entitled to dividends out of the gênerai as- 
sets computed on the basis of an aggregate amount representing not 
only the real indebtedness of the steel company to them respectively 
existing at the time of the déclaration of insolvency, with interest to 
that date, but also the face value of the first mortgage bonds of the 
steel company held by them respectively as collatéral including the 
stipulated interest thereon. The two questions thus raised may be 
stated generally as f oUows : 

First : Whether one having a pecuniary claim ascertained in amount 
against an insolvent corporation in the hands of receivers, and holding 
collatéral security for its payment, has a right in equity to receive out 
of its gênerai assets pro rata dividends calculated on the basis of the 
amount of the corporate indebtedness to him existing at the time of 
the déclaration of insolvency, including interest thereon, if any, to that 
time, without regard to such collatéral security or any payment or pay- 
ments he may hâve received on account of his claim since that time, 
provided, that he shall not receive and retain from any or ail sources 
more than the real amount of his claim, with interest thereon until 
paid, aside from any costs, charges and expenses incurred by him in 
the enforcement of or realization upon such collatéral security. 

Second : Whether one having a pecuniary claim ascertained in 
amount against an insolvent corporation in the hands of receivers, 
holding as collatéral security for its payment bonds issued to him by 
it as such collatéral, secured by a mortgage of a portion of its property 
executed by it, has a right in equity to receive out of its gênerai assets 
pro rata dividends calculated on the basis of the aggregate amount not 
only of the corporate indebtedness to him existing at the time of the 
déclaration of insolvency, including interest thereon, if any, to that 
time, biJit also of the face value of such bonds so far as unpaid at that 
time including the stipulated interest thereon, provided, that he shall 
not receive and retain from any or ail sources more than the real 
amount of his claim, with interest thereon until paid, aside from any 
costs, charges and expenses incurred by him in the enforcement of or 
realization upon such collatéral security. 

Whatever might be the inclination of this court on the subject were 
it res intégra, the first of thèse two questions has been set at rest by 
the Suprême Court in Merrill v. National Bank of Jacksonville, 173 
U. S. 131, 19 Sup. Ct. 360, 43 h. Ed. 640; the court there fully recog- 
nizing and approving the f ollowing as the chancery rule : 

"The créditer ean prove for, and receive dividends upon, the full amount of 
his cJaim, regardless of any sums received from his collatéral after tlie trans- 
iter of the assets from the debtor in insolvency, provided that he shall not re- 
ceive more than the full amount due him." 
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I can perceive no force in, and it is unnecessary to discuss, the con- 
tention that the bankruptcy rule, and not the chancery rule, is appHcable 
to this case by reason of certain unsuccessful attempts to hâve the steel 
Company adjudged a bankrupt, or of the refusai by the district court 
to allow certain proposed amendments of the pétitions in bankruptcy. 
The administration of the assets is on the equity side of this court and 
the chancery rule necessarily must apply. The fîrst ground of excep- 
tion must, therefore, be overruled. 

Materially différent considérations, however, enter into the solution 
of the latter of the above questions. It is true that each of the two 
banks had a right to receive dividends from the gênerai assets of the 
steel Company computed upon the amount of its real claim, including 
interest, as existing at the time of the déclaration of insolvency, and also 
to proceed for the enforcement of any collatéral security for such claim 
until payment in full of the real indebtedness, with interest to the time 
of payment, as against third persons liable thereon or any mortgaged 
or pledged property included in such collatéral security. But had 
either of the banks for the purpose of obtaining full satisfaction of its 
claim a right to receive divîdends out of the gênerai assets computed, 
not only upon the amount of its real claim, but also upon the amount 
of the face value of the first mortgage bonds of the steel Company held 
by it as collatéral security? Undoubtedly the banks were entitled to the 
full benefit of the collaterals held by them ; but how far can the first 
mortgage bonds so held, aside from the property mortgaged to se- 
cure their payment, legitimately be held to constitute collatéral security, 
and as such to enlarge beyond the amount of the real indebtedness the 
basis for the computation of dividends out of the gênerai assets? 
Thèse queries bear no necessary relation to the legality or propriety of 
a resort, under spécial circumstances, by one holding mortgage bonds 
of a corporation issued directly to him as collatéral security for the 
payment of a debt owing by it to him, for the purpose of sharing in 
the gênerai corporate assets, to such bonds as an alternative or cumu- 
lative médium of proof of his right to participate in such assets upon 
the basis of the real indebtedness. Owing to lapse of time or difficulty 
otherwise arising it may in certain cases be impracticable effectually to 
proceed upon the original security or évidence of indebtedness for the 
purpose of receiving pro rata dividends upon a just demand, and it may 
well be that the creditor in such a predicament will be allovved for that 
purpose to establish or strengthen his claim to its real amount through 
the superior efificacy or evidential value of the bonds held as collatéral. 
But with such spécial circumstances this court has nothing to do in the 
case under considération. The real question hère is vvhether a creditor 
holding such bonds so issued to him as collatéral can through their in- 
strumentality entitle himself to receive out of the gênerai assets divi- 
dends computed upon a basis larger than the amount of the actual in- 
debtedness to him, including interest, existing at the time of the déclar- 
ation of insolvency. The proper solution of this question is simplified 
by a considération of one of the essential éléments of collatéral security 
in the legitimate sensé of the phrase. Such security necessarily in- 
volves more than the mère personal responsibility of the debtor. It 
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liardly admits of discussion that the mère duplication or multiplication 
of a promise to pay or of an acknowledgment of liability to pay a cer- 
tain sum representing the total real indebtedness to a creditor, what- 
ever may be its effect in furnishing in certain exigencies alternative 
or cumulative évidence of the real demand, cannot constitute collatéral 
security. If A. makes and delivers to B. his promissory note for 
$1,000, representing the full amount of his real indebtedness to the lat- 
ter, and contemporaneously or thereaf ter and without any new or fur- 
ther considération or the intervention of any third person as joint 
maker, indorser, surety or guarantor, makes and delivers to B. another 
promissory note in the same amount, unaccompanied by any mortgage 
or pledge of or charge or lien upon property, or by any assignment or 
transfer of any chose in action against a third person, calHng it "col- 
latéral security," such désignation of name will not change the nature 
of the transaction. Notwithstanding the giving of the two notes the 
real indebtedness still remains at the sum of $1,000, secured only by 
Personal responsibility on the part of the debtOr, which per se is not 
collatéral security. Jones in his work on Pledges and Collatéral Se- 
curities, § 1, speaking of this phrase, says : 

"The term neeessarily implies the transfer to the creditor of an interest in, 
or lien on property, or an obligation which furnishes a security in addition to 
the responsibility of the debtor; therefore the exécution and delivery by the 
debtor of additional unsecured évidences of his own indebtedness, does uot in 
any légal sensé constitute collatéral security." 

In Colebrooke on Collatéral Securities, § 2, it is stated: 

" 'Collatéral security' is a separate obligation, as the negotiable bill of ex- 
change or promissory note of a third person, or document of title, or other rep- 
résentative of value, Indorsed (or asslgned) where necessary, and delivered by 
a debtor to his creditor, to secure the performance of his own obligation, repre- 
sented by an independent instrument. Such collatéral security stands by the 
slde of the principal promise as an additional or cumulative means for secur- 
ingpayment of the debt. The transfer, however, of the debtor's own negotiable 
promissory notes as collatéral security for the payment of other notes made by 
hlm, does not come within any définition of collatéral security." 

If A., in the case above supposed, having the ability, should fully 
pay to B. the amount of the first note, namely, $1,000, the extent of the 
real indebtedness, the latter having received satisfaction in full could 
hâve no occasion and would not be permitted to collect from A. any 
further sum ; and if A. were unable to pay to B. the amount of the first 
note, representing the extent of the real indebtedness, he, of course, 
would be unable to pay the aggregate amount of the two notes. Thus, 
in the absence of any indebtedness or pecuniary liability of A. to third 
persons, neither note, whatever name may be applied to it, could per- 
form the function of collatéral security for the payment of the other or 
of the real indebtedness whatever use might be made of it as évidence 
to establish such indebtedness. The characterization of either or both 
of the notes by the maker as "collatéral security" would be unavailing. 
The case would not in equity be varied in principle or resuit if A. were 
a corporation and not a natural person and, instead of making and de- 
livering promissory notes, directly issued two of its own bonds each 
for $1,000 unaccompanied by any pledge, mortgage or other lien, to 
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secure the payment of its real indebtedness of $1,000 to B. The substi- 
tution of tiie mère personal responsibility of the artificial entity for 
that of the natural person could not in any manner, in the absence of 
indebtedness or pecuniary hability to third persons, differentiate the 
one case from the other. Now, let it be assumed that A., the corpora- 
tion, is indebted or under pecuniary liabiHty to third persons. If the 
corporation be insolvent, with numerous creditors, secured and unse- 
cured, and in the hands of receivers appointed by a court of equity in 
proceedings instituted for the purpose of winding up its aflfairs and 
distributing its assets, on what principle can its two $1,000 unsecured 
bonds, or either of them, while in the hands of B. to whom they were 
directly issued as "collatéral security" for the payment of the real in- 
debtedness of $1,000, entitle him, for the purpose of fully satisfying it, 
to receive out of the gênerai corporate assets dividends computed upon 
the face value of such bonds or bond in addition to dividends computed 
upon the amount of the real indebtedness? B. could not be so entitled 
in the case supposed unless the issue of the vinsecured bonds to him 
operated to enlarge his claim against the corporation beyond the 
amount of its real indebtedness to him or to create a lien or charge 
against the gênerai assets to the amount of pro rata dividends com- 
puted upon the face value of such bonds. The mère issue to him of 
such bonds as "collatéral security" could not efïect such enlargement 
of claim absolutely ; for beyond dispute and admittedly the receipt by 
B. of $1,000, the amount of the real indebtedness, would fully satisfy 
ail claim on his part against the corporation. But it is in substance con- 
tended that such issue of bonds to him would efifect an enlargement sub 
modo of his claim beyond the real indebtedness to him and up to the 
aggregate amount of such indebtedness and the face value of the 
bonds, namely, $3,000, for the purpose of enabling him to receive if 
possible payment in full of the $1,000 debt actually owing; and it is 
argued that such must be the case, as the two $1,000 bonds issued to 
B. were valid instruments, and the corporation in issuing them must 
hâve intended that he should hâve the full benefit of them as "collatéral 
security," and, not being secured by any pledge, mortgage or other hen, 
the only conceivable substantial benefit he could dérive from them 
would be the enjoyment of dividends out of the gênerai corporate as- 
sets computed upon their face value. But the validity of the bonds 
issued to B, is not determinative of the question. On the assumption 
that those bonds are valid and, being of a negotiable nature, would on 
their transfer for value to a third person conf er upon the latter a right, 
as their absolute owner and, as such, an unconditional creditor of the 
corporation, to participate with its other unsecured creditors in the pro 
rata distribution of the gênerai assets, the fact yet remains that the 
bonds in the hands of B. do not constitute an absolute unconditional 
indebtedness or liability of the corporation to him, and, not being se- 
cured by pledge, mortgage or other lien, though called "collatéral secur- 
ity," are not such save in the sensé of providing him with alternative or 
cumulative évidence in .support of his real demand. Further, the cor- 
poration is chargeable with knowledge of the law, and, therefore, its 
intention that B. should hâve the full benefit of the bonds issued to him 
as "collatéral security," though unsecured by pledge, mortgage or other 
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lien, must in the absence of évidence showing an understanding to the 
contrary be regarded as an intention merely that those bonds should 
serve as occasion might require as an alternative or cumulative médium 
of prodf of the actual indebtedness ; but not that B.'s claim should be 
multiplied or enlarged beyond the actual indebtedness of the corpora- 
tion to him. Nor in the case supposed could the issue to him of the un- 
secured bonds operate to create a lien or charge against the gênerai 
assets of the corporation to the amount of pro rata dividends computed 
upon the face value of such bonds. The creditors of an insolvent cor- 
poration are in equity, and in siibordination to valid liens, priorities 
and préférences, severally the owners of its gênerai assets in propor- 
tion to the respective amounts of the real indebtedness of the corpora- 
tion to them respectively. The maxim that equity delights in equality 
lias f ull application to creditors of an insolvent corporation ; and as 
equality among creditors or a pro rata distribution of the assets among 
them is, generally speaking, the most équitable resuit obtainable, no 
liens or préférences should be recognized unless satisfactorily estab- 
lished. Equality is the rule; liens, préférences and priorities, the ex- 
ception. If in the supposed case the issue to B. of the unsecured 
bonds as "collatéral security" could create a lien or charge upon the 
gênerai assets for the whole or any part of the real indebtedness of 
the corporation to him, such lien or charge would necessarily grow out 
of some contract on the part of the corporation implied f rom the fact 
of the issue to him of such bonds. But cërtainly no such lien or charge 
could arise by implication as against other creditors, without notice, 
entitled to Share in the gênerai assets ; for as against such creditors, 
there being no delivery, actual or constructive, by way of pledge or set- 
ting apart or ségrégation of any portion of the gênerai assets to answer 
the purpbses of collatéral security, such lien or charge could not be 
created by mère personal contract even though express. An équitable 
lien or charge may be created on property, real or personal, without 
recording or delivery, enf orceable between the original parties and also 
against third persons vifho are mère volunteers or purchasers with no- 
tice, by an agreement on sufficient considération that the property shall 
serve as security for a debt or other obligation. Walker v. Brown, 165 
U. S. 654, 17 Sup. Ct. 453, 41 L. Ed. 865. Booz v. Philadelphia & L. 
Transp. Co. (C. C.) 134 Fed. 430. In the case supposed, even if there 
were an express agreement between the corporation and B. that the 
delivery to him of the unsecured bonds as "collatéral security" should 
confer upon him a lien or charge upon the gênerai assets by way of 
security for the payment of the whole or any part of the actual indebt- 
edness to him, such agreement contemplating an essentially secret lien, 
would be unavailing as against other creditors entitled to share in such 
assets, and would be defeated by receivership proceedings instituted 
for the purpose of winding up the afifairs and distributing the corporate 
assets. In H. K. Porter Co. v. Boyd, 171 Fed. 305, 96 C. C. A. 197, it 
was held that a receiver of an insolvent corporation appointed in pro- 
ceedings having such a purpose has the rights of an attaching or levy- 
ing creditor as to cofporate property of which he takes possession, and 
that his possession defeats a secret lien on any of the property which 
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was purely équitable, although it may hâve been enforceable as between 
the parties. The court, among other things, said : 

"It is of no importance what term may with most propriety be used to deslg- 
nate the taking and holding possession of the property of the construction Com- 
pany by the ancillary receiver. ^Vhether It be called an équitable exécution, an 
e{iuitable attachment, a séquestration, or an impounding, is a inatter of In- 
ditïereuce. It does not affect the essential nature of the thing done. The re- 
ceiver entered into and held possession by virtue of his appointment and the 
mandate of the court. A sherifC enters into and holds possession of property 
under an exécution or attachment by virtue of his élection or appointment 
and the order or writ of the court. In either case the property is conipulsorily 
taken by judicial authority for the purpose of being applied to the payment of 
clalms, tberetofore or thereafter to be ascertained in nature or amount. In 
case of a receivershlp for an insolvent corporation procured at the instance of 
gênerai credltors on the ground of insolvency, vpe are unable to perceive why 
a secret lien unenforceable at law should not be defeated by the seizure of the 
property by the 'hand of the court' as effectually as by the making of an at- 
tachment or levying of an exécution by a sherlff. The fact that the clalms of 
many creditors may be involved in the former case and perchance only one in 
the latter does not differentlate the two. Plain justice requires that such a 
secret lien should be defeated in the former case ; for not only does equity de- 
llght in equality, but the receivershlp bars creditors from pursuing the remedy, 
which otherwise would be open to theni by way of attaching or levying on the 
Personal chafctels to defeat the lien. We perceive no force In the suggestion 
that to allow the receiver to défend agalnst the establishment of the asserted 
lien would be to permit hlm to take sides as between différent creditors or 
classes of creditors. In such a case as the présent, the rule of equity requires 
the pro rata division of the assets among the creditors, subjeet to the allow- 
ance of eosts and expenses and the adjustment and liquidation of prlorltles 
and préférences. Equality or a pro rata distribution of the assets among the 
creditors being the most équitable resuit attainable, no liens or préférences 
sliould be recogniKed uniess satisfactorily establlshed ; and it is not ouly preiier, 
liut it is incunibent on the receiver to protect the funds or assets in his hands 
agalnst ail attempts of credltors to defeat equality of distribution, through the 
assertion of secret liens to whleh they are not entitled, as agalnst the interests 
of the gênerai and unsecured creditors." 

Thus, if there had been in the case supposed an express agreement 
for a lien, charge or préférence against the gênerai corporate assets, 
based upon the issue to B. of the unsecured bonds as "collatéral secur- 
ity," it would hâve been unavailing as against other creditors, vvithout 
notice, entitled to share in such assets. Were this not true the door 
would be opened wide to gross inequality among and constructive 
fraud upon creditors. If the corporation for the purpose of securing 
the payment of its actual indebtedness to B. could by a secret agree- 
ment with him create a lien, charge or préférence in his favor against 
the gênerai assets, valid as against creditors, based upon one of its un- 
secured bonds issued to him as "collatéral security," it could equally 
create a valid lien, charge or préférence of the same kind based upon 
ten or one hundred similar bonds, thereby insuring the payment in full 
of the indebtedness to B., to the détriment of other creditors and in dé- 
fiance and nullification of the fundamental rule of equality as between 
creditors. Nor would knowledge or notice on the part of some only of 
the creditors at the time they gave crédit to the corporation of such 
agreement for a lien, charge or préférence be material. The receiver 
represents not only creditors who may hâve had, but also creditors who 
did not hâve, such knowledge or notice ; but it would be utterly im- 
practicable in the computation of dividends to be paid out of the gen- 
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eral corporate assets to establish one basis of aidjustment for dividenJs 
coming to those who had such knowledge or notice, and another for 
those who had not. The futility of any attempt so todistinguish and 
the uncertainty and confusion which would be introduced into the as- 
certainment of the shares to be received by creditors f rom such assets 
are palpable. And an arithmetical increase in the number of such 
agreements for liens, charges or préférences against the gênerai assets 
could only resuit, if attempt were made to treat creditors who had such 
knowledge or notice differently from those who had not, in a geo- 
metrical increase in such uncertainty and, confusion, rendering impos- 
sible any systematic or orderly administration of such assets. It is 
nècessary, therefore, that the same basis of computation of shares or 
dividends out of the gênerai assets should be applicable both to those 
creditors who had and those who had not such knowledge or notice, 
and f urther, from a considération of the balance of the equities involved, 
that such basis should be that which is proper in the absence of any such 
knowledge or notice on the part of other creditors entitled to share in 
the gênerai assets. For clearly it is more équitable that creditors en- 
titled to share in the gênerai assets and wholly ignorant of any agree- 
ment for a lien, charge or préférence against the same should be pro- 
tected against any diminution in their shares through an allowance of 
such lien, charge or préférence, than that a creditor, claiming such lien, 
charge or préférence should in contravention of the broad and salutary 
équitable policy of equality among creditors, with respect to gênerai 
assets, be permitted to enforce such an agreement even as against those 
creditors who had knowledge or notice thereof. The doctrine of 
équitable Ijen or charge on property without recordîng or delivery, aris- 
ing by agreement on sufficient considération and enforceable against 
not only the original parties but volunteers or purchasers with notice, 
recognized in the cases last above cited, can hâve no legitimate appHca- 
tion in thé administration of the gênerai assets of an insolvent corpora- 
tion in the hands of receivers. If, then, in the absence of delivery, 
actual or constructive, by way of pledge or of any setting apart or 
ségrégation of any portion of the gênerai assets, an express contract 
for a lien, charge or préférence against the same would be unenforce- 
able and invalid, no such lien, charge or préférence could arise in the 
case supposed by a mère delivery to B. of the unsecured bonds as "col- 
latéral security." The law will not imply a lien based upôn the sup- 
posed intention of the parties where the law will not permit the parties 
by express contract to create such lien. As in the casc: supposed there 
was ,no express contract that B. should hâve a lien, charge or préfér- 
ence against the gênerai assets, so in the case now to be determined 
there was no express contract that either of the two banks should 
hâve such lien, charge or préférence. It was admitted on the part pi 
the banks at the hearing that the mère duplication or multiplication of 
an unsecured note or bond for a debt does not involve the giving of 
collatéral security in any legitimate sensé or serve to enlarge the basis 
for the computation of dividends in case of insolvency. But it was 
claimed that if a bond delivered as collatéral is seeured to. any extent, 
however slight, by a mortgage or pledge of property the bond becomes 
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"real collatéral security," and as such will enlarge the basis for divi- 
dends out of the gênerai assets, net covered by such mortgage or 
pledge. The fact that the steel company executed a mortgage to se- 
cure its issue of bonds does not in principle differentiate this f rom the 
supposed case so far as the question of the right to resort to the gên- 
erai corporate assets is concerned. The bonds delivered to the banks 
were undoubtedly collatéral security in the legitimate sensé of the 
phrase to the extent to which the proceeds of the mortgaged property 
were applicable to those bonds, but only to that extent. For only so 
far did they involve "the transfer to the creditor of an interest in, or 
lien on property, or an obligation which furnishes a security in addi- 
tion to the responsibility of the debtor." The bonds as collatéral se- 
curity attached to such proceeds, but whatever may or might be their 
f unction as an alternative or cumulative means of establishing the real 
indebtedness of the steel company to the banks at the time of the déc- 
laration of insolvency, they could not serve in any manner to enlarge 
beyond the amount of such actual indebtedness the basis for the com- 
putation of dividends from the gênerai assets. To assume that the 
mère fact of the exécution of a mortgage to secure an issue of bonds 
would, regardless of the value of the property covered by it, entitle one 
holding some of them purely as collatéral security to receive dividends 
out of the gênerai assets computed upon both the full amount of his ac- 
tual claim and the face value of the bonds so held is, in my judgment, to 
suppose an absurdity. The touch of a magician's wand would be re- 
quired to impart such potency to the exécution of the mortgage and 
the conséquent securing of the payment of some small proportion pf 
the face value of the bond, as to couvert such total face value into an 
additional personal liability of the corporation entering by way of en- 
largement into the détermination of the basis for the computation of 
dividends from the gênerai assets. That one holding a $1,000 bond 
directly issued and delivered to him by a corporation as collatéral, se- 
curity, belonging to a séries of bonds secured by a mortgage ex:ecuted 
by the corporation, should be allowed to enlarge the basis for the com- 
putation of dividends payable to him out of the gênerai assets by add- 
ing to the amount of the actual indebtedness to him the whole face 
value of the bond, where the mortgaged property is sufficient to, pay 
only one per cent of such face value, while one holding a $1,000 bond 
so issued and delivered to him as "collatéral security" not accompanied 
or secured by any pledge, mortgage or other lien, upon the corporate 
property, but representing only the personal responsibility of the cor- 
porate entity, should not be permitted to use such bond.to enlarge in 
any manner whatsoever beyond the actiial indebtedness the basis upon 
which he should receive dividends, is a proposition unworthy pf seri- 
ons considération. It was suggested rather than seriously argiied that 
the recording of the mortgage of the steel company was notice to the 
world of the one million dollar issue of bonds, and, therefore, that 
allowing one holding such bonds as collatéral to participate on the basis 
of their face value, not only in the proceeds of the mortgaged property, 
but in the gênerai assets by way of dividends, regardless of the receipt 
of dividends on the real indebtedness, would work no injustice or hard- 
ship upon unsecured creditors, as they were chargeable in law àt the 
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tinie of dealirig with the steel cotnpany with knowledge of the existence 
of such bonds. ; This suggestion is without weight for several reasons 
of which it will be sufficient to mention only one. While notice to 
unsecured creditors of the amount of the first mortgage bonds out- 
standing at any given time would not affect the décision of the ques- 
tions involved in this case, it is to be observed that the mortgage was 
executed to secure bonds not then issued, but only thereafter to be is- 
sued, and hence knowledge of the existence of the mortgage could not 
possibly serve as notice of the number or aggregate face value of 
bonds outstanding whiether as collatéral or in absolute ownership at 
arty given time. It was argued that if the banks could sell and transfer 
the fitst mortgage bonds held by them as collatéral to a third person, 
conferring upon the purchaser a right to participate not only in the 
prôceeds of the mortgaged property^ but in the gênerai assets, the 
banks themselves without such sale and transfer would hâve the same 
right to participate in both f unds. But this is a fallacy. The bonds in 
the hands of the purchaser would represent unconditional indebted- 
néss of the steel company and liability to pay its amount, whether they 
were pùrchased for more or less than their face value. But while re- 
maining in the possession of the banks purely as collatéral security they 
do nôt as between the steel company and the banks represent such an 
indebtedness. It was further contended that if the banks for the pur- 
pose of réalizing on their collatéral had exposed the first mortgage 
bonds for sale and become bona.fide purchasers, they could, equally 
with a third person •purchasing the same, hâve resorted to both funds. 
This is true, subject to the qualification that the net purchase price 
would operate as a paynient on accoûnt of the original indebtedness 
for which the bonds had been delivered as collatéral. Upon such pur- 
chase 'the bonds would ipso facto cèase to be held by the banks as col- 
latéral, an-d would refiresent actual unconditional indebtedness and lia- 
bility on the part of the steel company ; the considération for the 
change being the part payment of the original indebtedness resulting 
from the jpûrchase ôf the bonds by the banks, such part payment, other 
things beirig equal, increasing the chance of payment in full of the orig- 
inal indebtedness through the application of dividends from the gên- 
erai assets. Both of thèse considérations are aside from the merits 
of the case before the court; for neither of them présents a case of 
double dividends from the gênerai assets upon the same indebtedness 
or of ènlarging the basis for the cornputation of dividends out of such 
assets beyond the amount of the real indebtedness of the steel com- 
pany to the banks. It was further suggested on the part of the banks 
that if they had after the déclaration of insolvency sold the first mort- 
gage bonds held by them as collatéral the purchaser would hâve been 
entitled to receive dividends from the gênerai assets; that the banks 
aiso would hâve rçceived dividends from such assets computed upon 
the bàsis of the full amount of the original indebtedness of the steel 
company to them regardless of the receipt by them of the purchase 
money for the bonds ; and that, theref ore, the allowance to them of 
dividends out of the gênerai assets computed on both the face value 
of the bonds held by them as collatéral and the amount of the real in- 
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debtedness of the steel company to them would not be prejudicial to 
the rights of unsecured creditors. With respect to this suggestion it 
may be observed, first, that the case it assumes is différent from that 
before this court, and, secondly, that the otily practical déduction to be 
made from it is that the banks might commit a fraud in receiving not 
only the purchase money for the bonds but dividends on the original 
indebtedness of the steel company to them to such an extent as to 
work an overpayment of their real claims. If the supposed case does 
not mean this it has no significance ; for the banks beyond question 
would, short of overpayment of their claims, hâve a right to receive 
dividends computed upon their full amount without regard to the pro- 
ceeds of the collatéral sold by them. Fraud is not to be presumed biv*: 
strictly proved. But if there are circumstances raising doubt whether 
the receipt of a dividend out of the gênerai assets by a créditer who is 
known or supposed to hâve received collatéral security would not work 
an overpayment of his original claim, the court having the administra- 
tion of the assets has full power to investigate the matter and do justice 
in the premises. It is contended that the contractual relations between 
lender and borrower, where collaterals hâve been pledged, remain "un- 
changed although insolvency has brought the gênerai estate of the 
debtor within the jurisdiction of a court of equity for administration 
and settlement," and hence it is argued that each of the banks is en- 
titled for the purpose of obtaining satisfaction in full to receive divi- 
dends out of the gênerai assets of the steel company computed upon 
the basis of the aggregate amount of the real indebtedness to it, and . 
also the face value of the bonds delivered as collatéral security for such 
indebtedness. The difïiculty hère is not with the premise, but the con- 
clusion. The fallacy arises from failure to distinguish between con- 
tinuance in force of the contractual relations notwithstanding insol- 
vency, and ability to contravene the équitable rule of equality, subject 
to established liens, préférences and priorities, as between creditors 
with respect to gênerai assets. It is not the function of a suit in equity 
brought for the purpose of administering the affairs, paying the debts 
and distributing the assets of an insolvent corporation, through or by 
means of a receivership, to extinguish without full satisfaction the 
claims bf creditors, secured or unsecured ; but it is the function of such 
a suit to effect a pro rata distribution of the corporate assets among 
the creditors, subject to established liens, préférences and priorities, 
and when a créditer has received his full proportionate share of the 
gênerai assets he has obtained satisfaction of his claim so far as in the 
very nature of the case it can in those proceedings be satisfied out of 
such assets. If a créditer, whether secured or unsecured, has not re- 
ceived payment in full of the real indebtedness to him, the unpaid 
balance still constitutes a claim against the corporation which he may 
or may not succeed in coUecting at some future time. But he has ob- 
tained full satisfaction of his claim with respect to the gênerai assets 
so far as the particular proceedings in equity are concerned, when, 
aside from any lien, préférence or priority held or possessed by him, he 
has received his full pro rata share of the gênerai assets. It is as 
unsoûnd, unreasonable and inéquitable to assume that in the case of 
insolvency a créditer may receive from the gênerai assets double divi- 
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dends by reason and on account of two promises or obligations made 
for one and the same debt, as it would be to contend that in a case of 
solvency the same créditer could receive double satisfaction by rea- 
son of a mère duplication of a promise or obligation. This conclusion, 
far from militating against the sanctity of contractual relations be- 
tween lender and bôrrower by reason of the occurrence of insolvency, 
accords them full récognition and enf orces them as far as possible un- 
der conditions existing at the time. 

The case of the banks cannot be distinguished in principle from that 
of B. to whom A. has made and delivered a promissory note for $1,000, 
the amount of his real indebtedness, and has indorsed and delivered 
by way of collatéral security a promissory note made by C. to the order 
of A. Responsibility or an obligation on the part of a third person 
equally with a pledge or lien upon property, real or personal, may con- 
stitute collatéral security. In the case supposed the latter note is in 
the hands of B. collatéral security inasmuch as it represents an obliga- 
tion on the part of C. which furnishes a security to B. in addition to 
the responsibility of A. The promise, however, of A. implied from his 
indorsement of C.'s note is not collatéral security but merely a promise, 
additional to that contained in the note made by him, to pay the whole 
or a part of the real claim of B., and cannot enlarge beyond the amount 
of the real indebtedness the basis for the computation of dividends 
from A.'s insolvent estate. But the additional promise of A. arising 
from his indorsement of the second note to B. can be treated as col- 
latéral in so far and only in so far as necessary to obtain the benefit 
of C.'s promise or obligation. 

There are many judicial décisions and dicta from which a déduction 
fairly can be made to the eflfect that the banks are entitled to share in 
the gênerai assets of the steel company only on the basis of the amount 
of the acfUal corporate indebtedness to them at the time of the déclara- 
tion of insolvency, including in such basis interest, if any, to that time. 
In Third National Bank v. Eastern Railroad, 122 Mass. 340, the court 
held that a créditer of a railroad company who held its promissory 
note and, as collatéral security for the same, three other notes of the 
corporation, with coupons attached, could prove only to the amount of 
the original note against the corporation, the coupons not being ac- 
companied by any charge or lien upon the property. The court said : 

"The coupon notes In question cannot, in the original creditor's liands, be 
regarded as existing debts and liabilities within the meaning of the act or as 
securitles which can be avalled of by the créditer so as to glve him any ad- 
vantage over others. A debtor's liability to his créditer, where other creditors 
are concerned, is not increased by increasing the number of his promises to 
pay the same debt, in whatever form he may make them. To hold otherwise 
would be to enable the debtor to incumber his assets by a new method, greatly 
to the préjudice of ail other creditors." 

In People v. Remington & Sons, 54 Hun, 480, 8 N. Y. Supp. 31, it 
was held by the Suprême Court of New York that where a corporation 
gave to a créditer certalh promissory notes indorsed by third persons 
and also gave to the same créditer as collatéral security its own obliga- 
tions, called coupon notes and not secured by any lien or mortgage, the 
créditer could not share in the assets of the debtor on the basis of the 
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amount of the original claim and also the coupon notes. The court 
said : 

"The question Is, can the bank by reason of its holding the coupon notes as 
collatéral security for any obligations against the Remington Agrieultural Com- 
pany or P. Remington, prove the amount of such notes in addition to the debts 
ior which they are held as collatéral? This would, in effect, prove the actual 
debt twice. The coupon notes carried wlth them no lien on the property of the 
corporation. * * * The coupon notes were only Personal obligations. The 
bank had certain obligations against the insolvent corporation, partly as maker 
and partly as indorser, which it has proved for the full amount of its debt. 
It has another form of obligation against the same corporation for the same 
debt. This does not Increase, as against other credltors, the amount of the 
indebtedness. Being once proved the right of the claimant in that regard is 
exhausted. It is not a question as to the adjustment of spécifie liens, but sim- 
ply to ascertain the amount. in faet, of the debts of the corporation preparatory 
to a 'just and falr distribution of the property of the corporation, and of the 
proceeds thereof, anaong its falr and honest credltors.' Code Civ. Proe. § 
1703. As said in Third National Bank v. Eastern Railroad, 122 Mass. 2©, 'A 
debtor's liability to his creditor, where other credltors are concerned. is not In- 
ereased by Increasing the numher of his promises to pay the same debt, in 
whatever form he niay make them. To hold otherwise would be to enable the 
debtor to incumber his assets by a new method, greatly to the préjudice of ail 
other credltors.' " 

This décision was affirmed by the Cotirt of Appeals of New York on 
the strength of the opinion of the low-er tribunal. 121 N. Y. 675, 24 
N. E. 1095. In the case of In re Waddell-Entz Co., 67 Conn. 324, 
35 Atl. 257, it appeared that in considération of a loan of $4,500 to a 
corporation the lender received its demand note for that amount, and 
also ten bonds issued by the corporation for $1,000 each, referred to 
in the note as collatéral security. The bonds were not secured by a 
lien on property or obligations of third persons. In default of payment 
of the principal of the note the payée sold the bonds to himself after 
the corporation had become insolvent and presented his claim against 
the estate then in the hands of the receiver for $14,500 on which he 
claimed dividends. It was held that the bonds were not collatéral 
security and did not justify the claim made. The court said : 

"Proctor's claim (aslde from the thirteen bonds Kos. ,32 to 44, about which no 
question arises) is based on the loan to the Waddell-Entz Company of $4,500. 
As évidence of the debt he received a demand note for that amount (Ex. C). 
He also received ten notes or bonds (in the form of Ex. ]>) for $1,(X)0 each, and 
claims that the debt on which he is entitled to a proportionate dlvldend from 
the trust fund is $14,500. If he had received a demand note for $14,!500, or 
if he had received 145 notes under seal for $100 each, it would hardly be 
claimed that he could prove more than his actual debt of $4,500 ; whatever ad- 
vantages possession of évidences of debt in such form might secure to him in 
enforcing his rights against his debtor, the possession of such advantages does 
not al'ter the faet that his real debt is $4,500, and that fact must control liis 
right to a dividend from the insolvent estate. The amount of his debt Is not 
altered because in the demand note the ten bonds delivered to lilm are called 
'collatéral security.' They are not collatéral security for the payment of the 
original debt. The demand note itself is In a sensé a security dépendent for 
is value on the crédit and property of the borrower ; another note or fifty 
other notes f urnish a similar security ; they might aid the creditor in enforcing 
speedy payment by the debtor, but in case of insolvency It is the actual debt 
and not the multiplication of évidences of debt that defines the creditor's in- 
terest in the trust fund. 'Collatéral security' necessarily implies the transfer 
to the creditor of an interest in some property or lien on property. or obliga- 
tion which furnishes a security In addition to the responsibllity of the debtor. 

176 F.— 25 
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The law regulating thls subject rests on the assumption of such transfer to the 
créditer of property in sonie form, on which he relies for securlty, and which he 
Is entitled to apply Instead of resortlng to the debtor's own property towards 
the satisfaction of his dèbt, by vlrtue of a contract implied or expressed as tiie 
case may be, but collatéral to the contract of iudebtedness. A debtor's addi- 
tlonal promises to pay cannot, f rom the very nature of the case, be treated as 
collatéral security for his debt, unless such additional promises are themselves 
secured by a lien on property or by the obligations of third persons ; under 
such circumstanees, they may be treated as collatéral security so far as is nec- 
essary to obtain the beneflt of the lien or obligation. ïhis sélf-evident propo- 
sition bas rarely been dlscussed In reported cases. The principle, however, 
has been clearly stated by the courts of New York and Massachusetts." 

In Freeman's Appeal, 74 Conn. 247, 50 Atl. 748, the court cited with 
approval In re Waddell-Entz Co., saying: 

"When a creditor holds an unsecured note of the debtor simply as collatéral 
to a principal obligation, a dividend cannot be allowed, in case of insolveiicy, 
upon any greater indebtedness tUan that existing ludependèntly of such note." 

Iii the case of In re Oriental Bank, Ex parte European Bank, 7 L. 
R. Ch. App. 99, the court through Sir G. MelHsh, L,. J-, in reversing 
the décision of the Vice Chancelier, said: 

"Xhe principle itself — that an insolvent estate, whether wound up in chau- 
cery or in bankruptcy, ought not to pay two dividends in respect of the same 
debt — appears to me to be a perfectly sound principle. If it were not so, a 
creditor could always manage, by getting his debtor to enter into several dis- 
tinct contraets with difCerent people for the same debt, to obtain higher divi- 
dends than the other creditors, and perhaps get his debt paid in full. I ap- 
prehend that is what the law does not allow ; the true principle Is, that there 
Is only to be one dividend in respect of what is in substance the same debt, al- 
though there may be two separate contraets." 

The case just referred to arose under the Companies Act of 1862 ; 
but the decisipn did not turn on any, provision in that act, for the court 
said: 

"The case of Rigby y. Macnamara [2 Cox, 41.5] tends to show that this rule 
agahist double proof applies in the Court of Chancery as well as in the Court 
of Bankruptcy, and therefore would apply equally where companies are being 
wound up." 

International Trust Company ,v. Union Cattle Co., 3 Wyo. 830, 31 
Pac. 408, 19 L. R. A. 640, decided by the Suprême Court of Wyoming, 
strongly supports the proposition that a creditor of an insolvent cor- 
poration is entitled to a dividend only on what is actually due him and 
has no right to an allowance on account of negotiable bonds of the cor- 
poration, representing no actual indebtedness to him, which he claims to 
hold as collatéral security, and, further, that one personal obligation 
cannot constitute collatéral security for another obligation of the same 
debtor. The court said : 

"The IThion Cattle Company, one of the défendants, is au insolvent corpora- 
tion, Frederick P. Voorbées, the other défendant, is sole receiver, in ix)sses- 
slon and control of ail thé assets, of the Insolvent Company, for the ]nu'pose 
of winding up its affairs under direction of the district court, which, on péti- 
tion of certain creditors, appolnted him as receiver. He reports $168,000 on 
hand for distribution aiuong the creditors. The plaintifïs in error are credit- 
ors, holding the promissory àotes and negotiable bonds of the Company to large 
aniounts as évidence of the indebtedness of the Company to them. They also 
hold. thenegotiable bonds of the insolveiit compàny for further large amounts, 
but uot teiirèsentiug any further actual indebtedness, but, as they claim, as col- 
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latéral seeurlty for the payment of the actual indebtedness. Plaintlffs elairo 
dlvldends upon thèse bonds, as well as upon the bonds aud notes represeutlug 
actual indebtedness, untU such indebtedness is fully paid. Tlie district court 
denied the daim for dividends on the so-ealled collatéral security. By several 
assignments of error the plaintiffs lu error raise in tliis court the sole question 
of the correctness of thls order of the district court. This is a case of insol- 
veney, and the object of the suit, as authorized by the law, is to wind up the 
afCairs of the Insolvent company, couvert its assets Into money, and apply the 
money, pro rata, in payment of the debts. Plaintiffs seek more than a pro rata 
payment on the actual Indebtedness of the company to them. The mère state- 
ment of the case would seem to exclude plaintiffs' claim, in the absence of any 
lien upon or pledge of spécifie assets. * * • A debtor's own personal obliga- 
tion is no part of hls personal property or assets. The so-called collatéral se- 
curity in the case at bar is In the form of bonds of the debtor. But they are 
not secured in any manner. They are the mère obligations of the debtor, and 
there is no reason apparent for exempting them from the opération of the rule 
announced by ColebrooUe. They do not constltute a lien upon the assets of the 
debtor, or upon any portion of them. 'Collatéral security iniports a security 
In addition to the personal obligation of the borrower.' • * * Cases cited to 
the coutrary are elther where there is a mortgage or other lien upon spécifie 
assets to be enforced, or where the collatéral paper bas been transferred by the 
ereditor and pledgee for value." 

The case of In re Sherry, 101 Wis. 11, 76 N. W. 611, is in principle 
identical with that before this court. One Sherry made a voluntary 
assignment for the benefit of his creditors. At that time he was in- 
debted to a national bank in the sum of $1,500 for which it held his 
note in that amount. The bank also held as collatéral security for the 
payment of that note a note of a corporation in an equal amount, pay- 
able to the order of Sherry, and by him indorsed. The bank made 
proof of its claim against Sherry's estate for $1,500 on his own note, 
and also sought to make proof of the further sum of $1,500 on ac- 
count of his indorsement of the note of the corporation. The assign- 
ment law of Wisconsin contemplated, as do the gênerai principles of 
equity, subject to established liens, priorities and préférences, an equal 
or pro rata distribution of the assets among creditors. The court below 
held that such double proof could not be made. The Suprême Court 
on appeal affirmed this décision and said : 

"Sherry owed the bank absolutely $1,500, and put up the note of a corpora- 
tion for the same amount, indorsed by himself , as collatéral to his indebtedness. 
The bank has proved Its claim against Sherry's estate for the $1,500 debt, and 
now desires to prove a claim for a like amount by reason of the indorsement of 
the collatéral note. * * * Sherry owed the bank $1,500, and no more, nor 
did he Increase that debt when he indorsed to the bank the coUaterai note of 
$1,500. True, he entered into a distinct obligation, but he did not increase his 
debt. The new and distinct obligation was practically another promise to see 
that his préviens debt was pald, because Sherry's Indorsement amounted simply 
to a promise that the bank would realize enough out of the collatéral to pay 
his (Sherry's) debt. Thus the bank then held two promises made by Sherry to 
pay the same debt. As between Sherry and the bank, the situation was prac- 
tically the same as if Sherry had given his own note as collatéral to the flrst 
note. We apprehend that none could claim that under such circumstances 
both notes could be proven as debts, and share in the dividends. If so, then 
an easy way has been found to évade the provisions of the assignment iaw, and 
provide for the payment of one créditer in fuU, while others reçoive but a per- 
centage. However we look at it. the substantlal fact remains that both of 
Sherry's promises held by the bank. though différent in form, represent but 
one debt, and both will be discharged by the payment of that debt. Nor would 
the situation of the bank be différent if it had obtalned .ludgments against 
Sherry on both claims, and were attempting to prove them both against hls es- 
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tate. Both judgmeuts would represent but one debt, and would be satisfled by 
payment of that debt. Now, as before stated, the object and pnrpose of the as- 
signment law are to- apply the iusolvent's estate equally so far as it will go 
to the payment of bis debts. It uowhere says, elther directly oi- by implication, 
that a ereditor who holds two promises by the insolvent to pay tlie same debt 
shall hâve the rlght to prove both of them. It says that 'debts due or to be- 
come due' may be proven, but does not say that several promises tp pay the 
same debt, If différent in form, may ail be proven. Certainly, the law should 
not be construed so as to permit one ereditor, who holds two promises of bis 
debtor to secure the same debt, to receive twice as much frôm the estate as an- 
other ereditor to the same amount Vt-ho is so unfortunate as to hold but one 
promise, unless such construction is a necessary resuit from its plain provi- 
sions. We do not flnd any provisions that make such a resuit necessary or even 
proper; henee the purposeï and spirlt of the law, whlch is to afCord an equal 
distribution of the estate to ail creditors in proportion to their honest claims, 
oan be carried out." 

Nor is a ereditor entitled in bankruptcy, aside from some established 
lien, préférence or priority, to receive a double dividend on the same 
claim ont of a single fund. This does not resiilt from any doctrine 
peculiar to bankruptcy, but from équitable principles applied in the 
administration of the bankruptcy System. The case of In re Sterling, 
Aherns & Co. (D. C.) 1 Fed. 167, arose under the bankruptcy act of 
1867 (Act March S, 1867, c. 176, 14 Stat. 517) but was decided on 
équitable principles. Judge Morris, delivering the opinion of the court, 
said generally and without qualification : 

"One. Sound and well established i-ule applicable to the settlement of in- 
solvent estâtes is that the estate must ne'ver ïiay two dividends in respect of 
the same claim." 

In First National Bank of Beaumont vi Eason, 149 Fed. 204', 79 C. 
C. A. 163, a bank sought to make proof in bankruptcy on a note made 
by the bîinkrupt and on a note indorsed by the bankrupt and given to 
secure the payment of the first noté. The Circuit Court of Appeals for 
the Fif th Circuit held that this could not be done, saying : 

"The appellant bas two obligations of the bankrupt, one is on a note for 
$15,000, of which the bankrupt was maker, the other is on an indorsement on a 
forged note for $15,000, given as collatéral to secure the flrst-raentioned note. 
The appellant seeks to prove both obligations against the bankrupt's estate. 
There was only one considération, really only one debt, and the appellant is 
entitled to only one satisfaction. The payment of elther obligation would ex- 
tinguish the other. The district court held that the appellant could not prove 
both and thus establish a double liability against the bankrupt's estate. . The 
decree appealed from is afflrmed." 

It is undoubtedly true, as held in Board of County Com'rs v. Hurley, 
169 Fed. 92, 94 C, C. A. 362, that "the obligée in a bond, or the holder 
of a daim, upon which several parties are personally liable, may prove 
his claim against the estâtes of those who become bankrupt and may at 
the same time pursue the others at law, and, notwithstanding partial 
payments after the bankruptcy by other obhgors or their estâtes, he 
may recover dividends from each estate in bankruptcy upon the full 
amount of his claim at the time the; pétition in bankruptcy was filed 
therein until from ail sources he has received full payment of his 
claim, but no longer." But thi's proposition does not in any way involve 
the allowance of double dividends to an unsecured créditer out of one 
and the same fund upon one and the same claim. The distinction is 
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between receiving such double dividends on the one hand and, on the 
other, proving the claim against and receiving dividends from several 
distinct funds respectively liable for its payment. 

The counsel for the banks referred at the hearing to certain dicta in 
Murphy v. Murphy, 74 Conn. 198. 50 Atl. 394, and Allen v. Dallas 
& W. R. Ce, 3 Woods, 316, Fed. Cas. No. 221, as tending to support 
his contention. In Murphy v. Murphy a promissory note for $600 se- 
cured by a mortgage on real estate vvas made and delivered by a debtor 
to secure the payment of a real indebtedness of $175. Action was 
brought on the note for $600 against the maker and it was held that, 
the plaintiff being innocent of fraud, a recovery properly could be had 
thereon for the amount of the real debt of $175, with interest, the court 
saying : 

"We think the facts fairly justify treating the note secured by the mortgage 
as a collatéral security for an exlsting indebtedness of $175. Such a security 
gave the plaintiff not only the rlght to appropriate the land pledged for the 
satisfaction of the principal indebtedness, but also the right to whatever ad- 
vantage there might be in the ability to sue the défendant upon the note given 
as securitv as well as upon the principal debt. In re Waddell-Entz Co., 67 
Conn. 324, 334 [35 Atl. 257]." 

The décision in Murphy v. Murphy was in line with the suggestion 
in the case of In re Waddell-Entz Co., at page 334 of 67 Conn., at page 
258 of 35 Atl. of "advantages possession of évidences of debt in such 
form might secure to him [the créditer] in enforcing his rights against 
his debtor," and with the statement on the same page that the multipH- 
cation of notes for the same demand "might aid the creditor in enforc- 
ing speedy payment by the debtor." The décision is not in the least 
inconsistent with the views, already quoted, expressed in the earlier 
case as f ollows : 

"In case of insolveney it is the actual debt and not the multiplication of évi- 
dences of debt that defines the ereditor's interest in the trust fund." 

In Allen v. Dallas & W. R. Co. it appeared that a railroad company 
had executed a mortgage of ail its property, real and personal, ac- 
quired and thereafter to be acquired, to secure an issue of two hundred 
and fifty of its bonds, each for $1,000. The company being indebted 
to one Calder in the sum of $20,000 caused sixty of such bonds to be 
transferred to him as collatéral security for the payment of his claim, 
and thereafter, having made default in its payment, the bonds were in 
conformity with the terms of the contract of pledge duly exposed to 
sale and bought by Calder who thereby became their absolute owner. 
The remaining 190 bonds were delivered by the railroad company to 
the contracter for the construction of the road and were transferred 
to an agent of the Kansas RolHng Mill Company as trustée as col- 
latéral security for the payment of certain notes given by the contracter 
for iron furnished for the road. The contracter having made default 
the bonds were exposed to sale and purchased by one Doane. The 
court said: 

"Even if the bonds were still held by Alexander Calder and the Kansas 
RoUing Mill Company as collatéral security, they vvould be bona fide holders 
for value and entitled to enforce the payment of the bonds, as long as the debts 
for which they were hyiwthecated were unsatisfied." 
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No question of double dividends on the same claim vvas presented, 
considered or suggested, nor did or could any question arise as to par- 
ticipation in gênerai assets in contradistinction to the proceeds of inort- 
gaged.property, for ail the property, both real and personal, was cov- 
ered by the mortgage securing thé bonds. The dictum has no conceiv- 
able bearing on the présent case. No case or unambiguous dictum 
lending aid to the contention on the part of the banks has been pre- 
sented to the court, nor after diligent search am I aware of the exist- 
ence of any such case or dictum. 

If the first mortgage bonds held by the banks had been validly trans- 
ferred to them as collatéral security by a third person the case would 
hâve presented a totally différent aspect and the banks would hâve 
been entitled by way of collatéral security to participate pro rata not 
only in the proceeds of the mortgaged property but, subject to estab- 
lished préférences and priorities, in the gênerai assets. For in such 
case the transf erred bonds, while collatéral security as between the 
banks and such third person, would hâve représentée absolute indebt- 
edness and liability to pay on the part of the steel company. But such 
is not this case. The banks still hold the first mortgage bonds of the 
steel Company as collatéral, and the question hère presented is in prin- 
ciple purely one of double dividends on the same claim from the same 
hind ; for there is no room for a distinction between such double divi- 
dends and the receipt of dividends from the gênerai assets computed 
upon both the face value of the bonds and the amount of the real in- 
debtedness of the steel company to the banks. 

But wholly aside from the foregoing considérations and cases the 
contention made on behalf of the banks cannot bè sustained. It is ir- 
reconcilable with the doctrine and reasoning of Merrill v. National 
Bank of Jacksonville, 173 U. S. 131, 19 Sup. Ct. 360, 43 L. Ed. 640. 
The court, in reaching the conclusion that a créditer of an insolvent 
corporation is entitled in equity to share in its gênerai assets on the 
basis of the amount of his real claim as existing at the time of the 
déclaration of insolvency, regardless df any collatéral security for the 
debt held or realized on by him since that time, said : 

"Doubtless the title to collaterals pledged for the security of a debt vests In 
the pledgee se far as necessary to acoomplish that purpose, but the obllgatlou 
tQ which the collaterals are subsidiary remains the same. The créditer eau 
su,e, recover judgment, and coUect from the debtor's gênerai projjerty, and ap- 
ply the proceeds of the collatéral to any balance whlch may remain. Insol- 
vency proceediugs shift the credltor's remedy to the Interest in the assets. As 
between debtor aud créditer, moneys received on collaterals are applicable by 
way of payment, but as under the equity rule the credltor's rights in the trust 
fund are established when the f und Is created, collections subsequently made 
from, or payments subsequently made on, collatéral, cannot operate to change 
the relation between the créditer and his co-creditors in respect of their rights 
in the fund. * * • We repeat that It appears te us that the seeured créditer 
is a créditer to the fuU amount due him, when the insolvency is declared, just 
as much as the unsecured créditer is, and cannot be subjected to a difCerent 
rùle. And as the basis on which ail crediters are to draw dividends is the 
amount of thelr claims at the time of the déclaration of insolvency, it neces- 
sarily results, for the purpese of fixlng that basis, that it is Immaterlal what 
collatéral any particular créditer may hâve. The seeured créditer cannot be 
charged with the estlmated value of the collatéral, or be compelled te exhaust 
it befere enf ercing his direct remédies against the debtor, or to surrender It as 
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a condition thereto, thougli the receiver may redeem or be subrogated as cir- 
cumstances may requlre. * * * Oiir conclusion is that the clainis of credit- 
ors are to be deterniined as of the date of the déclaration of Insolvency, Irre- 
spective of the question whether particular creditors hâve security or not. 
When secured creditors hâve received payment In full, their right to dlvldeuds. 
and their right to retain their securities cease, but collections therefrom are not 
otherwise niaterial." 

In Corbett v. Joannes, 135 Wis. 370, 381, 104 N. W. 69, 73, the court 
in referring to the doctrine of the Merrill case on this point, said : 

"lu applying the doctrine thus estaWished courts treat the right of a secured 
creditor in the trust fund as a thing somewhat distinct from the indebtedness 
itself. The debt as it exlsted at the time of the création of the trust Is re- 
garded as the measure of the proportional interest of the creditor as a cestul 
que trust in the trust fund, whlle it has a separate existence as regards the 
security till it is pald or the security exhausted. Paymeuts thereou whether 
froui the trust fund or from the security reduce the sanie but do not change 
in any respect tlie basls of the beueflciary right so long as any part of the iu- 
delrfeduess remains unpaid." 

It thus appears that the secured and the unsecured creditor stand in 
equity on precisely the same ground with respect to participation in the 
gênerai assets of an insolvent corporation. The former "is a creditor 
to the full amount due him, when the insolvency is declared, just as 
much as the unsecured creditor is, and cannot be subjected to a dif- 
férent rule. And as -the basis on which ail creditors are to draw divi- 
dends is the amount of, their claims at the time of the déclaration of 
insolvency, it necessarily results, for the purpose of fîxing that basis, 
that it is immaterial what collatéral any particular creditor may hâve." 
The contention by the banks that. although the first mortgage bonds 
of the Steel company admittedly were delivered to and are held by them 
solely as collatéral security, they are entitled to dividends computed 
on the basis, not of the amount of the real indebtedness to them at the 
time of the déclaration of insolvency, but of that amount plus the face 
value of the collatéral bonds, is chrectly in the teeth of the language of 
the Suprême Court, and would involve, if sustained. a répudiation by 
this court of the underlying principle of the Merrill case. Kurther, in 
that case it was declared, as has already appeared, not only that "the 
secured creditor cannot be charged with the estimated value of the col- 
latéral, or be compelled to exhaust it before enforcing his direct remé- 
dies against the debtor, or to surrender it as a condition thereto," but 
that, "as under the efjuity rule the creditor's rights in the trust fund are 
established when the fund is created, collections subsequently made 
from, or payments subsequently made on, collatéral, cannot operate 
to change the relations between the creditor and his co-creditors in re- 
spect of their rights in the fund." Hère is the clearest récognition of 
the right of the secured creditor to en force his Collatéral at his élection 
either before or after participating in the gênerai assets on the basis of 
the real indebtedness existing at the time of the déclaration of insol- 
vency. Now, if it be assumed that the first mortgage bonds of the 
steel Company held by the banks are collatéral security attaching to 
the gênerai assets, the idea of the existence of an élection to enforce 
such collatéral against such assets before or after participation therein 
on the basis of the amount of the real indebtedness practically becomes 
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an absurdity. On the above assumption the collatéral security with 
respect to the gênerai assets would be the pro rata share computed upon 
the face value of such first mortgage bonds. The banks would not 
realize from the gênerai assets on such security without the déclara- 
tion of a dividend applicable at once to the real indebtedness to them of 
the Steel company as well as to the collatéral ; for it is not to be sup- 
posed that they would abstain from proving the amount of such in- 
debtedness and claiming a dividend thereon merely for the sake of iîrst 
enforcing the collatéral. Nor on the above assumption is it reasonable 
to suppose that the banks would, at the péril of wholly losing the bene- 
fit of their collatéral. with respect to the gênerai assets, omit to présent 
and prove such collatéral until after the déclaration and payment of 
dividends out of such assets upon the real indebtedness. The repug- 
nancy between the views of the Suprême Court in the Merrill case and 
the contention of the banks is palpable and it is unnecessary to dwell 
longer on this branch of the subject. 

The banks hâve not sought to use the first mortgage bonds held by 
them as collatéral as an alternative or cumulative médium of proof to 
establish;0r support their actual claims against the steel company, but 
to enlarge the share of the gênerai assets to be received by them in the 
shape of dividends. 

The Suprême Court certainly bas not leaned against the interests of 
the collatéral-holding créditer in deciding that in case of insolvency he 
is entitled to "prove for, and receive dividends upon, the full amount 
of his claim, regardless of any sums received from bis collatéral after 
the transfer of the assets from the debtor in insolvency, provided that 
he should not receive more than the full amount due him." But hère 
the court is asked to go much farther and hold that the creditor may 
not only enforce the collatéral bonds against the proceeds of the mort- 
gaged property, without which the bonds would not constitute collat- 
éral security at ail, and prove and receive dividends from the gênerai 
assets upon the full amount of his real claim, but receive in addition 
from such assets dividends computed upon the face value of the bonds. 
To do this I am satisfied on both reason and authority would not only 
work an injustice to unsecured creditors but be répugnant to settled 
principles of equity appHcable to insolvent estâtes. The latter of the 
two gênerai questions arising in this case must, theref ore, be answered 
in the négative, with the resuit that in the case of The Fourth Street 
National Bank of Philadelphia the basis for the computation of divi- 
dends from the gênerai assets must be reduced from $39,803.22, as re- 
ported, to thç sum of $20,336.67, the amount of the actual indebtedness 
of the Steel company to that bank, including interest, on December 12, 
1904, the date of the déclaration of insolvency, and in the case of the 
Manufacturers' National Bank of Philadelphia the basis for the com- 
putation of such dividends must be reduced from $16,453.36, as re- 
ported, to the sum of $4,158.70, the amount of the actual indebtedness 
of the Steel company to that bank, including interest, at the last men- 
tioned date. Let an order be prepared in accordance with this opinion. 
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F. H. PBAVEY & CO. et al. v. UNION PAC. R. CO. et al. 

DIFFENBAUGH et al. v. INTERSTATE COMMERCE COMMISSION 
(CHICAGO & A. R. CO. et al., Interveiiers). 

(arcuit Court, W. D. Missouri, W. D. March 3, 1910.) 

Nos. 3,403, 3,437. 

(Syllaius hy the Court.) 

1. COMMEBCE (§ 93*) — INTEESIATE COMMERCE AOT— PAETIES TO STTTTS TO AVOID 

Orders of Commission Not Nece&sabilt Parties to Proceedings Be- 
FOEB Commission— Intervention. 

Parties Injurlously aîfected by tlie orders of the Interstate Commerce 
Commission may lawfully Institute suits in tlie Circuit Courts to enjoin, 
suspend, or anuul sucli orders, although they were not parties to the pro- 
ceeding before the commission on which the orders are based. 

Parties similarly situated may Intervene in such suits. 

[Ed. Note. — For other cases, see Commerce, Dec. Dig. § 93.*] 

2. Commerce (§ 91*)— Interstate Oommebcb CoMMissiON-oIuEiaDicTioN o» 

Courts to Relievk fbom Its Orders. 

The wisdom or expediency of the lawful discharge of the administra- 
tive dutles of the Interstate Commerce Commission Is not reviewable by 
the courts. 

But the courts may relieve from orders of the commission which de- 
prive complainants of their property vrithout due process of law, or take 
it without just compensation, from those which are beyond the delegated 
power of the commission and from those which évidence so unrea.sonable 
an exercise of its power as to be substantially without, though formally 
withln, It 

[Ed. Note. — For other cases, see Commerce, Dec. Dig. § 9].*] 
8. Commerce (§ 85*) — Interstate Commeece Commission— Oruers Prohibit- 

ING PaTMBNT OB AliOWANCE TOR ELEVATION AND TBANSFEB IN TEANSIT 

Beyond the Power of the Commission. 

Orders of the commission which prohibit the allowance or payment by 
carriers of ail compensation to owners and operators of elevators for élé- 
vation and transfer in transit are beyond the delegated power of the 
commission. 

An order which forblds a carrier to allow or pay to the owner of an 
elevator any compensation for élévation in transit of grain which he 
Bhips, unless he refuses to clean, clip, mix, inspect, or grade the grain 
wliile it is passing through the elevator, is beyond the power of the com- 
mission. 

[Ed. Note. — ^For other cases, see Commerce, Dec. Dig. § 85.*] 

Bills by F. H. Peavey & Co. and others against the Union Pacific 
Railroad Company and the Interstate Commerce Commission, and by 
Harry J. Diffenbaugh and others against the Interstate Commerce 
Commission, the Chicago & Alton Railroad Company and others, in- 
tervening. Decrees for complainants. 

Frank Hagerman (M. B. Koon, George T. Bell, and John Barton 
Payne, on the brief), for complainants. 

Arba S. Van Valkenburgh and P. J. Farrell, for Interstate Com-* 
merce Commission. 

F. C. Dillard and Edson Rich (N. H. Loomis and R. W. Blair, on 
the brief), for Union Pac. R. Co. 

Frank Hagerman and John Barton Payne, for interveners. 

♦For other cases see sarae topic & § numbee In Dec. & Am. Dîgs. 1907 to date, & Rep'r Indexes 
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Before SANBORN, HOOK, and ADAMS, Circuit Judges. 

SANBORN, Circuit Judge. Has the Interstate Commerce Com- 
mission the power to prohibit railroad companies from paying to the 
owners and lessees of elevators ail compensation for the élévation of 
grain in transit? 

Until June 29, 1908, repeated décisions of the commission and the 
practice of carriers and shippers had been consonant with a négative 
answer to this question. In the Matter of Allowances to Elevators by 
the Union Pacific R. R. Co. (June 25, 1904) 10 Interst. Com. R. 309, 
324, 325, 326 ; In re Hearing on Pétition of Chicago Great Western 
Ry. Co. et al. (April 9, 1907) 12 Interst. Com. R. 85, 89 ; City Council 
of Atchison v. Missouri Pacific Railway Co. (April 29, 1907) 12 Interst. 
Com. R. 112, 114; Consolidated Forwarding Company v. Southern 
Pacific Company (April 19, 1902) 9 Interst, Com. R. 182, 20Ge ; Amer- 
ican National Live Stock Ass'n & Cattle Raising Ass'n of Texas v. 
Tejîas Pacific Ry. Co. (March 7, 1907) 12 Interst. Com. R. 32, 36; 
Central Yellow Pine Ass'n v. Vicksburg, Shreveport & Pacific Ry. Co. 
(March 19, 1904) 10 Interst. Com. R. 193, 211, 213; In the Matter of 
Unlawful Rates and Practices in the Transportation of Cotton by the 
Kansas City, Memphis & Birmingham R. R. Co., 8 Interst. Com. R. 
121, 136, 139, 140; Merchants' Cotton Press & Storage Co. v. Inter- 
state Commerce Commission (June 24, 1909) 17 Interst. Com. C. R. 78, 
99, 101, 103, 105 ; Kentucky Railroad Commission v. L. & N. R. R. 
Co., 10 Interst. Com. R. 173. 

On June 29, 1908, the commission gave an affirmative answer to the 
question before us, and issued orders which in terms f orbade the Chi- 
cago, Burlington & Quincy Railroad Company, the Missouri Pacific 
Railway Company, the St. Louis & San Francisco Railroad Company, 
the Chicago, Rock Island & Pacific Railroad Company, and the Mis- 
souri, Kansas & Texas Railroad Company, and in effect forbade the 
Union Pacific Railroad Company, to pay or allow to the owners or 
lessees of elevators at Omaha, Kansas City, and other cities on the Mis- 
souri river, any compensation whatever for the élévation of grain in 
transit at those points, and on October 16, 1908, announced that the 
principle of the décision upon whiCh thèse orders are based applies 
everywhere, and that the commission expects that it will be universally 
accepted by carriers throughout the nation. In the Matter of Allow- 
ances to Flevators by the Union Pacific R. R. Co., 14 Interst. Com. C. 
R. 315 ; Traffic Bureau Merchants' Exchange of St. Louis v. Chicago, 
Burlington & Quincy R. R. Co., 14 Interst. Com. R. 317, 331, 510. 

Mindful of the fact that this ruling and thèse orders were subver- 
sive of former décisions and of an approved course of business there- 
under in reliance upon which hundreds of thousands of dollars had 
been invested in elevators and facilities for the transfer of grain, that 
great grain markets had been established near the producers upon the 
Missouri river at the termini of railroad Systems, and that the parties 
in interest desired a review of the légal issue presented, the commission 
postponed the effective date of the orders until the suits in hand could 
be brought to final hearing. 
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It may not be unprofitable, before entering upon the discussion of 
the question at issue, to call to mind a few gênerai propositions of law, 
the gênerai situation of the parties, the business, and the transporta- 
tion out of which this issue arises. 

Every railroad company has the right to insist that its cars shall be 
unloaded at the termini of its railroad and that their contents destined 
to points beyond shall be loaded into cars or other vehicles of the Con- 
necting. carriers. Elévation and weighing in the elevator are indispen- 
sable means of the transfer of grain from the cars of one carrier to 
those of another under the existing conditions and methods of trans- 
portation through our large cities. There is neither time nor space nor 
labor for the shovel or any other method of transfer, or for weighing in 
the car or any other rnethod of weighing. The operators of elevators 
weigh and certify to the weight of grain as it passes through their 
elevators, or it is weighed in the elevators, and its weight is certified by 
some officiai of the state or of some grain exchange or other associa- 
tion, and thèse certificates are accepted as conclusive évidence by car- 
riers, shippers, and dealers alike. Elévation consists of the unloading 
of grain from cars or vessels into elevators and the loading of the 
grain out again into cars or into other vehicles. As élévation is indis- 
pensable to weighing in the elevator, if the prohibition of compensa- 
tion for élévation in transit shall prevent the élévation of the grain at 
the Missouri river, it will also prevent the weighing there, so that the 
inhibition at issue in thèse cases really involves transportation services 
both in élévation and in weighing in transit. 

"Ail services in connection with the * * * élévation * * * 
of the property transported" are transportation. Act June 29, 1906, c. 
3591, §§ 1, 2, 4, 34 Stat. 584, 586, 589 (U. S. Comp. St. Supp. 1909. 
pp. 1150, 1153, 1158), to amend Interstate Commerce Act Feb. 4, 1887, 
c. 104, §§ 1, 6, 15, 24 Stat. 379, 380, 384 (U. S. Comp. St. 1901, pp. 
3154, 3156, 3165). Railroad companies are required to furnish thèse 
services upon request (section 1) ; to state separately in their schedules 
their charges therefor (section 6 as amended), and if such services are 
rendered by the owner of the property transported the charge and al- 
lowance therefore may not be more than is just and reasonable (section 
15 as amended). The allowance for the élévation of grain hère in ques- 
tion was three-f ourths of a cent per hundred pounds. It was separately 
stated in the schedules of the carriers, and was allowed only upon grain 
received into the elevators from cars coming from the west which was 
shipped out of the elevators into cars bound east, north, and south. 
The same services in élévation were ofïered to ail shippers, and the 
same allowance was made to ail operators of elevators, whether they 
were or were not the owners of the grain transported. 

More than 90 per cent., nearly ail, of the grain brought to the Mis- 
souri river passes on to destinations east, north, and south. This grain 
takes the local rate from points west of the Missouri river to the river 
and from the Missouri river to the Mississippi river, and to points be- 
yond it takes the proportional rate, which is less than the local rate up- 
on a certificate that it has come from points west of the Missouri river. 

In 1907, 209,728,650 bushels of grain were handled in and out of 
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Omaha, Kansas City, Atchison, and St. Joseph. Since January 1, 1904, 
more than $3,000,000 hâve been invested in elevators in those cities for 
the purpose of handHng this grain. 

The Union Pacific Railroad Company has railroads extending into 
and through the grain fields of Kansas and Nebraska, and its eastern 
termini are at Kansas City and Council Bluffs, which for the purpose 
of this opinion is included in the gênerai term "Omaha." The greater 
volume of the grain moves from the fields in Kansas and Nebraska 
each year to the Missouri river in a few months in the autumn and 
winter. The portion of that grain which a railroad company can haul 
dépends upon the number of box cars it can use for this purpose dur- 
ing this small portion of the year. The Union Pacific Company has the 
short haul. It is in compétition with companies that hâve railroads 
from thèse grain fields through Missouri river points to and beyond the 
Mississippi river. They can carry this grain profitably on their own 
cars and rails east as well as west of the Missouri river without éléva- 
tion ; but it is requisite to the profitable use by the Union Pacific Com- 
pany of its equipment that the grain be elevated out of its cars at the 
Missouri river, and that the cars be sent back west for new loads 
promptly. If it permits thèse cars to pass on east over Connecting lines, 
they will be absent when their use upon its railroads is most needed and 
is most profitable; it will lose a. large share of the trafiSc in this grain 
and of the revenue which it could earn by the use of its cars upon its 
own tracks. Thus the élévation of the grain at Omaha and Kansas 
City is necessary to the reasonable compétition and participation of the 
Union Pacific Company in this transportation. 

The Chicago Great Western Railroad Company, and other com- 
panies, whose western termini are at Missouri river points, are in a 
like situation. The élévation of the grain at those cities is equally in- 
dispensable to their participation in this trafiic. They can get no grain 
into their cars at Omaha and Kansas City unless it is first taken out of 
the cars which bring it from the west to the river. 

On the other hand, carriers that hâve railroads from the grain fields 
of Nebraska and Kansas through the Missouri river cities to the north, 
east, and south are interested to prevent élévation at the river, because 
the companies whose railroads terminate there cannot compete with 
them successfully in the absence of this facile means of transfer of 
the grain from the cars of the company west of the river to those of 
the company east of it. 

But perhaps the parties most deeply interested in the issue before us 
are the owners, lessees, and operators of the elevators at the Missouri 
river cities and at ail other cities in the nation where great terminal 
elevators hâve been constructed. For years carriers' hâve used thèse 
elevators and hâve paid their owners and lessees for the transfer of 
the grain through them, and the latter hâve invested large amounts of 
money in the construction of thèse buildings, and in the establishment 
of markets near the grain fields that may be seriously affected if this 
practice is declared to be unlawful and is henceforth prohibited. 

In 1899 the Union Pacific Company, mindful of the necessity of un- 
loading its cars of grain at the eastern termini of its roads and of 
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promptly returning them westerly for new loads, requested Mr. Frank 
H. Peavey to construct and operate an elevator for this purpose at 
Council Blufifs. He consented and made a contract with the company 
to build and operate an elevator with a capacity of 1,000,000 bushels, 
and to unload, store for 48 hours, and reload grain to the capacity of 
his elevator for the Union Pacific Company, and that company con- 
tracted to pay him not exceeding 11^4 cents per 100 pounds for the first 
10 years and 1 cent per 100 pounds for the second 10 years for this 
service. He built an elevator of the capacity specified in the year 1899, 
at an expense of $200,000, in reliance upon this contract, and this ele- 
vator has ever since been operated thereunder by reason of this agree- 
ment. Mr. Peavey assigned his contract to the complainant Omaha 
Elevator Company, a corporation, and an average of over 600,000,000 
bushels of grain passes through the elevator annually. Anothsr ele- 
vator now owned and operated by the complainant the Midland Ele- 
vator Company, through which an average of more than 3,500,000 
bushels of grain passes annually, was built, and is operated at Kansas 
City, under a like contract. The complainant F. H. Peavey & Co. is a 
corporation. It owns nearly ail the stock of the two elevator com- 
panies, and henceforth the contracts, the elevators, and their rights and 
interests will be treated as those of Peavey & Co. Peavey & Co. owns 
many country elevators on the railroads of the Union Pacific Company 
and is a purchaser and shipper of most of the grain which passes 
through its terminal elevators. 

On June 35, 1904, after an investigation of thèse contracts and of the 
practice of the Union Pacific Company to allow Peavey & Co. I14 cents 
per 100 pounds for the élévation of its own grain, as well as that of 
others, and after considération of the contentions then made that this 
allowance gave it opportunities to violate the prohibition of rebates (10 
Interst. Com. R. 320), that it secured thereby the commercial advan- 
tages of treating the grain, that is, of cleaning, clipping, inspecting, 
mixing, and grading it during its élévation, which shippers who had no 
terminal elevators did not receive (page 335), the commission held that 
the contracts were made in good faith, that the allowance was reason- 
able, and that no requirement of the law had been disregarded in their 
making or their performance (pages 321, 326). 

On April 9, 1907, after a rehearing on the pétition of the Chicago 
Great Western Railway Company and others, the commission held 
that an allowance to the owner of an elevator of more than the cost of 
élévation for the service of elevating his own grain wrought a préfér- 
ence and a rebate, that three-fourths of a cent per 100 pounds was not 
in excess of the cost of élévation and would return no profit to Peavey 
& Co., and it ordered the allowance made to it by the Union Pacific 
Company reduced to that amount. 13 Interst. Com. R. 85. In ail other 
respects the commission adhered to and reafiîrmed its former ruling. 
It held that élévation is a facility which a carrier may provide for the 
benefit of shippers if it finds it to its interest so to do, that this facility 
must be open to ail on equal and reasonable terms, that a railroad com- 
pany may construct elevators itself or make an arrangement with the 
owner of an elevator to furnish élévation facilities (page 87), and that 
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the commission has no pOwer under the acts of Congress to forbid a 
railroad company from contracting with an owner of an elevator, who 
isalso a shipper, for such facilities, but that its authority extends to 
such régulation and control of the relations between them as will 
protect the rights of others and enforce the observance of the law 
(page 89). 

The Union Pacific Company, in 1906, extended to ail elevators at 
Omaha and Kansas City the allowance it made to Peavey & Co. Its 
officiai published schedules hâve provided since June 27, 1906, that "to 
expedite the movement and to secure the prompt release and return of 
equipment an allowance of (11/4 cents prior to June 1, 1907, and % of 
a cent since that date) per hundred pounds will be made by the Union 
Pacific Company to the elevators performing the service on grain in 
car loads transferred by the elevators at South Omaha, Omaha, Coun- 
cil Bluffs and Kansas City, subject to the following conditions": (1) 
Ail grain must originate west of thèse cities upon the railroads of and 
be transported to thèse cities by the Union Pacific Company ; (2) the 
aûowance will be made on grain which moves to points beyond Council 
Bluffs or Kansas City only; (3) no allowance will be made when more 
than 48 hours elapse between the time of delivery of loads by the Union 
Pacific Company to the elevator or Connecting lines and the release and 
return of the empty cars to the Union Pacific Railroad. It will be no- 
ticed that the schedules and practice of the company offered this al- 
lowance to ail elevators at the eastern termini, and this élévation to ail 
shippers whose grain went beyond its termini for the same rate of com- 
pensation, whether they were owners of elevators or not, and that it 
made this offer to induce the prompt return of its cars to the western 
grain fields. 

On June 29, 1908, upon a second rehearing, the commission held that 
any allowance to Peavey & Co. for the élévation of the grain which it 
shipped through its terminal elevators was an undue préférence, and 
therefore unlawful, because by the use of thèse elevators it secured at 
the same time with the élévation the commercial advantages of clean- 
ing, clipping, inspecting, mixing, and grading the grain, which were 
no part of transportation. 14 Interst. Com. C. R. 315, 316. It, ac- 
cordingly, ordered that the Union Pacific Company cease "from pay- 
ing any allowance to Peavey & Co. on grain belonging to them, or in 
which they hâve any direct or indirect ownership or interest, that has 
been mixed, treated, weighed, or inspected in any of their said elevators 
at Kansas City and Council Bluffs." Under this order it will be seen 
that Peavey & Co. may collect the allowance for the élévation of its 
grain from the Union Pacific Company on condition that it uses its 
terminal elevators for the purpose of elevating this grain alone. It 
may treat its grain at other elevators, then ship it through Omaha and 
Kansas City, éleva te it there, and receive the allowance for élévation 
on condition that it does not again treat it there. Peavey & Co. and 
its elevator companies bave continued fo elevate the grain which they 
shipped through the termini of the Union Pacific Company, and to re- 
turn the empty cars in accordance with their contracts and the sched- 
ules of the Union Pacific Company ; but the latter corporation has re- 
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fused to allow or to pay them anything for thèse services which hâve 
been rendered since the last order of the commission, and the complain- 
ants hâve brought and prosecuted their suit to enjoin the enforcement 
of this order and to recover of the Union Pacific Company compensa- 
tion for this élévation. 

Late in the year 1907, the Traffic Bureau, a department of the Mer- 
chants' Exchange of St. Louis, an association operating under the laws 
of Missouri, to promote the commercial interests of that city, filed pé- 
titions against Chicago, Burlington & Quincy Railroad Company, Mis- 
souri Pacific Railway Company, St. Louis & San Francisco Railroad 
Company, and Missouri, Kansas & Texas Railway Company, corpora- 
tions which own through lines of railroad from the grain fields of Kan- 
sas and Nebraska to points east of the Missouri river, and which were 
interested to prevent élévation of grain at Missouri river poirtts, but 
were making the same allowances for élévation there that were made 
by the Union Pacific Company in order to meet the latter's compétition, 
and prayed that the commission would abolish this allowance for élé- 
vation, and on June 39, 1908, the same day that it made the order in 
the case of the Union Pacific Company, the commission ordered thèse 
railroad companies to abstain "from giving or paying three-fourths of 
a cent per hundred pounds, or any other sum, as an allowance or com- 
pensation for service rendered in the élévation of grain at Kansas Cityi 
Mo., and other Missouri river points." 14 Interst. Com. R. 317, 331. 
Parties who represented the complainants in the second case under con- 
sidération applied to the commission to grant them a hearing, but this 
was denied tliem, and the commission said. 

"A cardinal considération In our conclusion was the belief that in no vvay 
could discrimination and préférence be prevented except by a complète pro- 
hibition of thèse payments and privilèges. The princlple of our décision ap- 
plies every.where, We expect that the décision wlll be uuiversally aecepted." 
14 Interst. Com. R. 510. 

The interstate commerce act authorizes incorporated boards of trade 
of cities and associations of like character to apply to the commission 
for relief (24 Stat. 383, § 13), and such corporations and members rep- 
resenting such associations may likewise apply to the court for relief 
from injuries unlawfully inflicted by the commission. 

Thereupon Harry J. Difïenbaugh, Edmund D. Bigelow, and Charles 
W. Lonsdale, the président, secretary and chairman, respectively, of 
the transportation committee of, and who were authôrized to represent. 
the Board of Trade of Kansas City, which is an association of 200 
members consisting of operators of grain elevators, millers, and dealers 
in grain who handled a total of 11,334,050 bushels of grain of the value 
of $70,739,930 in the year 1907, the Omaha Grain Exchange, a cor- 
poration whose members are engaged in the same business and inter- 
ested in this order in the same way at Omaha, the St. Joseph Board of 
Trade, a corporation, and certain individuals representing the Atchison 
Board of Trade, exhibited their bill against the commission, wherein 
they set forth the material facts which bave been recited, alleged that 
this order of the commission was violative of the Constitution, beyond 
the powers of the commission, and that its enforcement would depre- 
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ciate the value of their elevators and their investments in thèse and 
other facilities for the transfer, purchase, and sale of grain in. their 
cities by depriving them of compensation for its transfer, would draw 
away from their cities to eastern, northern, and southern marts a large 
volume of their grain business, and would tend to diminish the grain 
markets in their cities to their irréparable injury, and prayed for équi- 
table relief. The commission demurred to this bill, and the argument 
on the demurrer was submitted at the final hearing of thèse cases. 

At this final hearing a motion was made by the Chicago, Milwaukee 
& St. Paul Railway Company, the Wabash Railroad Company, the Chi- 
cago Great Western Railroad Company and the Chicago & Alton Rail- 
road Company for leave to file intervening pétitions in this Difïen- 
baugh Case, and this motion was submitted for décision. The pétitions 
of thèse companies show that they own railroads whose western ter- 
mini are at the Missouri river cities ; that if they are denied the right 
to provide for the transfer and weighing of grain by making compen- 
sation therefor to the operators of elevators at thèse cities their rail- 
road terminais and the elevators there, some of which are owned by 
one of thèse companies, will be greatly depreciated in value, the ship- 
pers and producers of grain on lines of railway which hâve their east- 
ern termini at the Missouri river cities, in the shipment of their grain 
to points east, north, and south of that river, will be compelled to pay 
large sums of money for transferring and weighing their grain at the 
river, while producers and shippers of grain located on lines of railroad 
extending through those cities to the east, north, and south will incur no 
such expense, and will thus secure an undue préférence; that the vol- 
ume of grain which under the présent allowance passes over the peti- 
tioners' lines of railroad will be diverted from their railroads to the 
through lines and from the markets at the Missouri river cities to east- 
ern, northern, and southern cities ; and that a similar dépréciation of the 
values of terminal and elevator property and business and like diversion 
of grain and the trafiic therein from established grain markets in the 
région between the Allegheny Mountains and the Missouri river will be 
efïected if the prohibitive order of the commission is put into opération 
throughout the nation, and they ask that the prayer of the complain- 
ants in the Dififenbaugh Case be granted. 

The demurrer to the bill of Difïenbaugh and his associâtes présents 
two objections: That the complainants were not parties to the pro- 
ceeding before the commission upon which the order challenged is 
based; and that there is no equity in the bill. But this is a contro- 
versy between competitors in transportation and in trade, between the 
Traffic Bureau of St. Louis and the owners of the lines of railroad 
which extend from the grain fields of Kansas and Nebraska through 
the Missouri river cities upon one side, and the Boards of Trade, the 
owners of elevators and dealers of grain in the Missouri river cities 
and the railroad companies whose termini are at those cities on the 
other. The former are interested in opposition to the transfer of grain 
at those cities and to any allowance therefor ; the latter are interested 
to promote the transfer of grain in those cities and to secure an allow- 
ance therefor. One of the parties opposed to this transfer, upon notice 
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to other parties who are equally opposed to it, and without any notice 
to any party in favor of it, has procured this final order of the commis- 
sion, which prohibits the railroad companies from making any allow- 
ance for the élévation, necessarily détériorâtes the value of the prop- 
erty, diminishes the volume and the profit of the business, strikes down 
profitable contracts, and destroys the right of parties in favor of the 
transfer to make such contracts. Thèse parties hâve no remedy at law. 
Are they deprived of the right to équitable relief because those opposed 
to them did not cause them to be made parties to the proceeding or to 
be notified of the hearing before the commission upon which this order 
is founded? If so, parties may easily deprive those injuriously affect- 
ed by such orders of ail relief by making, as in this case, those having 
a Hke interest parties to thi proceeding and excluding those who are 
interested in opposition to tiieir interest. In such a case none of the 
parties to the proceeding may successfully maintain a suit to challenge 
the order, because none of their interests are irreparably or at ail in- 
jured, and, if those whose interests are injuriously afïected may not 
assail it, the order is impregnable. 

This cannot be the true rule of right or of practice. A careful search 
of the Interstate commerce act discloses no limitation of the parties who 
may maintain suits to enjoin, set aside, annul, or suspend an order of 
the commission to those who were parties to the proceeding before it 
upon which the order was based. The proceeding in the court is not 
an appeal ; it is a plenary suit in equity. "The jurisdiction to hear and 
détermine such suits" is vested in the Circuit Courts. Section 16, as 
amended (34 Stat. 593 [U. S. Comp. St. Supp. 1909, p. 1162]). The 
détermination of the question what parties may maintain such suits is 
left by the Interstate commerce act to the gênerai rules and practice in 
equity, and under them any party whose rights of property are in 
danger of irréparable injury from an unauthorized order of the com- 
mission may appeal to a fédéral court of equity for relief. Such an 
order, issued without notice to the parties injuriously aiïected and with- 
out opportunity to them to présent meritorious défenses, is not more 
conclusive than a judgment of a court, and Chief Justice Marshall de- 
clared in Marine Insurance Company v. Hodgson, 7 Cranch 333, 336, 
3 L. Ed. 362, that: 

"Any fact which clearly proves it to be against conscience to exécute a judg- 
ment, and o( which the injured party could not hâve availed hlmself In a 
court of law, and of which he might hâve availed himself at law, but was 
prevented by fraud or accident, unmixed wlth any fault or négligence in him- 
self or hls agents, will justify an application to a court of chaneery." Hen- 
drickson v. Hinckley. 17 How. 443, 444, 15 L. Ed. 123 ; Hungerford v. Siger- 
son, 20 How. 156, 161, 15 L. Ed. 869; Gaines v. Fuentes. 92 U. S. 10, 22, 23 
L. Ed. ,-t24 ; Barrow v. Hunton, 99 U. S. 80, 85, 25 L. Ed. 407 ; Johnson v. Wa- 
ters, 111 U. S. 640. 667, 4 Sup. Ct. 619, 28 L. Ed. 547 ; Arrowsmith v. Gleason, 
129 U. S. 86, 97, 98, 9 Sup. St. 237, 32 L. Ed. 680 ; Marshall v. Holmes, 141 
U. S. 589. 596, 12 Sup. Ct. 62, 35 L. Ed. 870 ; National Surety Company v. 
State Bank, 120 Fed. 593, 598, 56 C. C. A. 657, 662, 61 L. R. A. 394. 

The complainants in the Diffenbaugh Case are entitled to challenge 
the order of the commission in this court. The allégations in their bill 
that this order was beyond the power of the commission and will irrep- 
arably injure their property and their business présent good ground 
176 P.— 27 
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for équitable relief, and the demurrer of the commission must be over- 
ruled. For the samè reasons, the pétitions of the railroad companies 
that seek to intervene présent substantial equities and their motion for 
leave to file them and to becc«ne parties to this suit must be granted. 

The Interstate Commerce Commission is an administrative tribunal, 
and the wisdom and expediency of the lawful exercise of the discrétion 
delegated to it under the Constitution and the statutes is not reviewable 
by the courts. But the power is vested in and the duty is imposed upon 
thg Circuit Courts to relieve f rom orders of the commission which de- 
prive complainants of their property without due process of law or take 
it without just compensation in violation of the fifth amendment to the 
Constitution, from orders which are beyond the limits of the power 
delegated by the acts of CongresS to the commission and from orders 
which, though in form within its delegated power, évidence so unrea- 
sonable an exercise of it that thëy are in substance beyond it. Inter- 
state Commerce Commission v. Illinois Central Railroad Company 
(Jan. 10, 1910) 215 U. S. 452, 30 Sup. Ct. 155, 54 L. Ed. ; Inter- 
state Commerce Commission v. Stickney (Nov. 29, 1909) 215 U. S. 98, 

30 Sup; Ct. 66, 54 L. Ed. ; s. c. (C. C) 164 Fed. 638, 644 ; Missouri, 

Kansas & Texas Ry. Co. v. Commission (C. C.) 164 Fed. 645, 648. 

Laying aside the question of the constitutionality of the orders chal- 
lenged in thèse cases, let us consider this question: Has the commis- 
sion been empowered to prohibit allowarièes and payments of compen- 
sation^ f6r the transfer by elevators of grain in transit? The statutes 
under which the commission acts require the rates for transportation, 
and hence for the élévation of grain in transit, to be just and reason- 
able. Elévation is a part of transportation which the law requires the 
carriers to provide, and for which it authorizes them to pay others rea- 
sonable compensation. The three-fourths of a cent per 100 pounds 
which the carriers now pay for this service at the Missouri river cities 
is a just and reasonable compensation for it. Whénce comes the power 
of the commission to forbid this payment? From the facts, says the 
commission, that those who receive this compensation generally own 
the grain which they transfer and the elevators by means of which they 
transfer it, that they deriVe pecuniary advantages which those who do 
not own the elevators and also the grain transferred do not secure by 
treâting, that is, by cleaning, clipping, mixing, and grading the grain as 
it passes through the elevators, thereby enhancing its value, and that 
there is danger that they may use the practice of allowing this compen- 
sation to violate the acts of Congress, to secure rebates and effect un- . 
Just discrimination. That although other considérations are mentioned 
in the opinions of some members of the commission, the facts above 
stated are the only ones upon which the commission relied to sustain 
their authority to make the orders in question, let its opinion upon the 
motion for another hearing (14 Interst. Com. R. 510), and the order in 
the case of the Union Pacific Company which permits it to make this 
allowance to Peavey & Co. on condition that the latter séparâtes its élé- 
vation or transfer in transit from its treatment of the grain, witness. 

But the légal presumption is that parties will obey the law and dis- 
charge their duties. Reasonable compensation for transfer service* 
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may not be denied lawfully because there is a possibility that those wlio 
receive it may at some future time violate the law and secure rebates 
or effect discrimination. There is no more power in the commission to 
forbid carriers from paying or allowing for the élévation and transfer 
of grain in transit reasonable compensation because there is a possibil- 
ity that a future violation of the law may arise out of such an allowance 
than there is to prohibit carriers from charging and receiving reason- 
able rates for transportation of ail property, because there would be 
less danger of future rebates and discriminations if they were com- 
pelled to conduct transportation without compensation. 

The treatment of the grain in the elevators, the cleaning, clipping, 
mixing, inspecting, and grading of it, is a trade service ; it is no part 
of transportation and is not a transportation service. No power has 
ever been granted to the Interstate Commerce Commission to regulate, 
to prohibit, to separate by miles from the service of élévation and trans- 
fer in transit or from any other transportation service, or to interfère 
with this trade service. The advantages derived from it are of the 
same nature as those which the owners of mills enjoy who manufac- 
ture into flour in transit the wheat which they own and ship, who saw 
into lumber in transit the logs which they own and ship, and who dress 
in transit the rough lumber which' they own and ship. They are of 
the same nature as those which the ov/ners and shippers of cotton who 
practically own the compresses dérive from compressing the cotton in 
transit, and yet in ail thèse cases the carriers maintain, and the com- 
mission sustains, the same rates of transportation for the shippers who 
own the mills, the compresses, and the articles transported and the ship- 
pers who own none of thèse facilities of trade and dérive none of the 
advantages thereof. See the authorities cited at the opening of this 
opinion. They are of the same nature as those which the owners of 
cars leased to a railroad company who are shippers of the articles trans- 
ported therein may dérive from that ownership. Consolidated For- 
warding Co. v. Southern Railway Company, 9 Interst. Com. R. 182, 
206e. 

It is no part of the duty, nor is it within the power, of the commis- 
sion to see that ail shippers of like commodities dérive the same meas- 
ure of profit from their trade in and treatment of the articles which 
they ship, to see that a shipper who owns a warehouse, an industrial 
track, and private cars dérives no greater profit from dealing in the 
groceries or other articles he ships than a shipper who has none of 
thèse facilities, to see that a shipper of coal who owns a tipple from 
which he loads it gains no greater profit from the handling of his coal 
than one who loads it from a wagon. Harp v. Choctaw, Oklahoma & 
Gulf R. Co., 125 Fed. 4.45, 61 C. C. A. 405. Pecuniary advantages de- 
rived by shippers from the ownership or use of such facilities of trade 
are attributable to that ownership, and not to the transportation of the 
articles shipped, and the considération and régulation of thèse advan- 
tages are without the scope of the commission's power. 

The truth is that trade advantages of this nature do not condition the 
questions of reasonableness of rates, of rebates, or of discrimination. 
The shipper who owns warehouses, tipples, spur tracks, cars, mills, 
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and by their use dérives greater profit from the dealing in the articles 
which he ships over a railroad, is entitled to the same rate of charge for 
transportation and the same reasonable compensation for transporta- 
tion services which he renders that the shipper who owns less or no 
such trade faciHties and dérives less profit is entitled to. The reason- 
ableness of and the discrimination by the charge and the compensation 
is conditioned by the reasonable value of the service, not by the gain 
or the loss which the shipper dérives from the use of the trading facil- 
ities he owns in the handling of the articles transported. The pecuniary 
advantages that resuit to the owners of elevators, who are also shippers 
of the grain, from its treatment in their elevators, are derived, not from 
the transportation of the grain nor from its élévation or transfer in 
transit through their elevators, but from their ownership or their oper- 
ative control of the elevators, and their use of them in the conduct of 
their trade. They are therefore ultra vires the commission and imma- 
terial to the issues whether or not the compensation or allowance to the 
owners of elevators who are also shippers is reasonable, unjustly dis- 
criminatory, or violative of the prohibition against rebates, and when 
thèse advantages are laid aside this compensation or allowance is 
neither. 

That the commission is without power to prohibit carriers from pay- 
ing or allowing to the owners of elevators reasonable compensation for 
elevating grain in transit which they own and ship is demonstrated by 
the course of décision and législation that is crystallized in the amended 
interstate commerce act. Prior to 1906, that act contained no déclara- 
tion that élévation or transfer in transit was a part of transportation, 
or that compensation might be charged or allowed therefor. After the 
commission had decided, in 1904, that the allowance by the Union Pa- 
cific Company of li^ cents per 100 pounds to Peavey & Co. for the 
élévation of the grain in transit, the larger portion of which Peavey & 
Co. owned and shipped, in the year 1905, the commission made this 
report and recommendation to Congress : 

"Terminal roads, elevator charges and pxlvate cars. 

"There Is an important class of cases in which the owner of the property 
performs a part of the transportation service, where the carrier, by paylng 
such owner an extravagant sum for the service rendered, thereby prefers hlm 
to other shippers of llke property. This may happen in any case where the 
shipper Is the owner of any of the facUities of transportation or performs any 
I)art of the transfer service. Such performance may take the forni of an 
excessive division to a terminal road owned by the shipper, the payment of 
an excessive elevator charge to the owner of the grain; the payment of an 
excessive mlleage upou the private car which conveys the property of the 
owner of the car. Our investigations leave no room for doubt that ail thèse 
methods are at the présent tlme more or less resorted to for the purpose or 
wlth the effect of preferrlng one shipper to another. It has been suggested 
that the Congress should prohibit rallways from employlng any agency or 
uslng any facllity In the transportation of property which Is furnlshed by the 
owner of the property. We hesltate to reeommend at this time so drastic a 
measure as that. Assuming that such a law would be a constitutional exer- 
cise of authorlty, It would seriously Interfère wlth property rlghts which hâve 
grown up under the présent System. Moreover, there are many Instances in 
which the services can be rendered or the facllity furnlshed more advanta- 
geously both to shipper and rallway and without Injury to the public, If pro- 
vided by the shipper Itself. We do think, however, that the commission 
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should be empowered in a case of this kind, to détermine whetber the allow- 
ance to the property owner Is just and reasonable compensation for tlie serv- 
ice rendered and to fix a limlt whieh sliall not be exceeded in tbe payment 
made tberefor. Such a reniedy would not be altogether adeipiate, and any 
reniedy is extreuiely difficult of application, but nothing better appears to be 
available." 

Thereupon the Congress amended section 1 of the act se that it pro- 
vides that transportation shall include "ail services in connection with 
the receipt, delivery, élévation and transfer in transit, ventilation, ré- 
frigération, icing, storing and handling of property transported; and 
it shall be the duty of every carrier subject to the provisions of this act, 
to provide and furnish such transportation upon reasonable request 
therefor." 34 Stat. 584. Section 6, so that it provides that the sched- 
ules of rates required of the carriers shall "state separately ail terminal 
charges, storage charges, icing charges and ail other charges which 
the commission may require, ail privilèges or facilities granted or al- 
lowed." 34 Stat. 58C. And section 15, so that it provides : 

"If the owner of property transported under this act direetly or indirectly 
renders any service connected with such transportation, or furulshes any In- 
strumentality used thereln, the charjçe and allowance therefor shall be no 
more than is just and reasonable, and the commission may, after hearing on 
a complaint, détermine what is a reasonable charge as the maximum to be 
paid by the carrier or carriers for the service so rendered or for the use of 
the instrumentality so furnished, and flx the same by approprlate order, 
which order shall bave the same force and effect and be enforced in like man- 
ner as the orders above provided for in this section." 34 Stat. 590. 

The contract of the Union Pacific Company with Peavey & Co., the 
décision of the commission thereon in 1904, and the report of the com- 
mission in 1905, had informed the Congress, and when thèse amend- 
ments were enacted the members of Congress were aware, of the trade 
advantages which naturally and necessarily resulted to a shipper f rom 
the ownership of cars, elevators, industrial tracks, compresses, and 
other facilities by which he transports bis own property for a carrier 
and the danger of discrimination and of rebates from an "excessive 
division to a terminal road owned by a shipper, the payment of an ex- 
cessive elevator charge to the owner of the grain and the payment of 
an excessive mileage upon the private car which conveys the property 
of the owner of the car" ; and in the light of ail this knowledge it pre- 
scribed the remedy and fixed its limit. It is that the charge and allow- 
ance to the owner of the elevator, who is also the shipper of the grain, 
shall be no more than is just and reasonable, and the limit of the 
power of the commission is to détermine what is a reasonable charge 
as the maximum to be paid by the carrier for the service. Counsel ar- 
gue that this view ignores the power vested in the commission to pre- 
vent rebates under section 2, and to repress régulations and practices of 
carriers that are unjustly discriminatory or unduly preferential under 
section 3 and section 15 of the amended act. But the permission grant- 
ed by the amendment of 1906, to continue the known régulation and 
practice of allowing reasonable compensation for élévation and trans- 
fer in transit to shippers who were also the owners of elevators, and 
the clear limitation in that amendment of the power of the commission 
to the détermination of the reasonableness of the allowances thus made, 
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was, in view of the knowledge of the Congress and of the common 
knowledge of the pecuniary advantages derived by such shippers from 
this practice, a conclusive législative détermination that, when the al- 
lowances were reasonable, neither the fact that the shipper of the grain 
was the owner of the elevator, nor the fact that he enhanced the value 
of his grain by treating it during the élévation and transfer in transit, 
constituted a rebate, an unjust discrimination, an undue préférence, or 
a repressible danger of either. It was not only a clear withholding 
from the commission of the power, but an implied and effective pro- 
hibition of the commission, to forbid the allowance to such shippers 
and owners of reasonable compensation for the élévation and transfer 
in transit of their grain through their elevators. 

Again, the allowance hère in question was not a rebate because it was 
not a concession from the published schedules, but an allowance in 
accordance with them. If it had been discriminatory, it would hâve 
been because the entire rate of transportation charged by the carrier 
after this allowance was deducted would hâve been unduly preferential. 
But the allowance was only reasonable compensation for the service 
rendered, and the lawful remedy, if such discrimination existed, could 
not bave been to deprive the owner of the elevator of such compensa- 
tion for the service of transportation it was rendering and thereby of a 
bénéficiai use and of a portion of the value of its elevator. In Interstate 
Commerce Commission v. Stickney (Circuit Court, November 29, 1909) 
164 Fed. 638, 643, 644, the Suprême Court afïirmed an injunction 
against an order of the commission which reduced a reasonable termi- 
nal charge of $2 per car to $1 per car on the ground that the rate of 
the carrier plus the terminal charge was in its opinion unreasonably 
high, and held that the commission's remedy was to reduce the car- 
rier's rate, and that it was beyond its power to reduce the terminal 
charge below reasonable compensation for the service. By the same 
mark it was beyond the power of the commission to prohibit the allow- 
ance or payment to the owners and operators of elevators of reasonable 
compensation for élévation because the carriers' rate, together with 
that payment or allowance, was discriminatory. The resuit is that the 
orders in thèse cases were beyond the power of the commission, and 
that they cannot be sustained. 

Counsel hâve presented arguments upon which the orders of the 
commission and its announcement that the principle upon which they 
are founded will resuit in uriiversal prohibition of payment to owners 
and operators of elevators throughout the land of any compensation 
for élévation obviously dp not rest. But thèse arguments hâve also 
been carefully considered; 

It is said that the grain upon which the allowance is made is not ele- 
vated or transferred in transit because it is shipped from points of ori- 
gin in Kansas and Nebraska to the Missouri river upon local rates and 
local waybills. But a proportional rate is the balance of a through 
rate. There are proportional rates f rorri the Missouri river to the Mis- 
sissippi river and to points east, north, and south which are less than 
the local rates between tliose: points,, and this grain which comes from 
points west of the Missouri river takes, not the local, but thèse pro- 



F. H. PEAVET & CO. V. UNION PAC. R. CO. 423 

portional, rates east of the riverupon the certificates or expense bills 
of the companies west of the river which show whence it came. Nine- 
ty per cent, of the grain which cornes to the Missouri river points 
I asses through them to points east, north, and south. The schedules 
ùi the carriers and their practice limit this elevator allowance or pay- 
inent to grain coming into the elevators from the west which is actu- 
ally loaded eut into cars sent north, south, or east, and this service of 
unloading grain out of cars which hâve brought it from the west and 
loading it into cars which carry it to points east, north, and south is 
"élévation" and "transfer in transit" within the meaning of the amend- 
ed interstate commerce act. 

The rate of transportation from points west of the Missouri river 
through the cities upon that river to St. Louis and other eastern points 
is the same to ail shippers. AU shippers are oflfered the option of send- 
ing their grain through thèse cities with or without élévation for the 
same price. The railroad company pays out of the amount it receives 
from this uniform rate three-fourths of a cent par 100 pounds to the 
elevator men at the river for the élévation of that part of the trans- 
ported grain which is elevated in transit there in considération of a 
prompt return and full use of its cars. It is insisted that this consti- 
tutes a rebate and an unjust discrimination because the net amount re- 
tained by. the carrier is three-fourths of a cent less on grain elevated 
than on that which is not elevated, and because the shipper who élevâtes 
his grain receives a service that he who does not elevate it fails to ob- 
tain. But this is not a rebate because there is no concession from the 
published rate hère, but an allowance in accordance with that rate (sec- 
tion 2), and because the same service of élévation is ofïered to ail ship- 
pers at the same price, and they are ail able to accept it, and there is 
neither rebate nor unjust discrimination where such an offer is made, 
although some accept and others reject its advantages. Nicholson v. 
Great Western Railway Company, 1 Nev. & McN. 121, 125, 149. 

Much is said in argument of discrimination and préférence. While 
g-enera: expressions may be found in the opinions of the courts to the 
effect that there must be no différence in charges not based on dififer- 
ence in service and that the interstate commerce act was passed to se- 
cure equality of rates and to destroy favoritism (New York, New 
Haven & Hartford R. R. Ce. v. Interstate Commerce Commission, 200 
U. S. 361, 26 Sup. Ct. 272, 50 L. Ed. 515), the légal efïect of the act is 
that declared by Judge Jackson, afterwards Mr. Justice Jackson of the 
Suprême Court, in Interstate Commerce Commission v. Baltimore & 
Ohio R. R. Co. (C. C.) 43 Fed. 37, in thèse words, which hâve been 
three times affirmed and adopted by the Suprême Court as thetrue 
interprétation of the law : 

"Subject to the two leading in-ohibitions, that their charges shall not be un- 
just or unreasonable, and that they shall not unjustly discrlmlnate, so as to 
give undue préférence, or disadvantage to persons or traffic siniilarly eircum- 
.stanced, the act to regulate commerce leaves common carriers as they were at 
the coniinon law, free to malœ spécial contracts lookiug to the increase of 
their business, to classify their traffic, to adjust and apportion their rates so 
as to meet the necegsitles of commerce, and generally to manage their impor- 
tant Interests upon the same prinelples whicli are regarded , as sound, and 
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adopted in other trades and pursuits." Interstate Commerce Commission v. 
Cincinnati, New Orléans & Texas Pacific ,Ry. Co., 107 V. S. 479, 493, 17 Sup. 
Ot. 896, 42 L. Ed. 243 ; Cincinnati, New Orléans & Texas Pacific Ry. Co. v. 
Interstate Commerce Commission, 162 U. S. 184, 196, 197, 16 Sup. Ct. 700, 40 
li. Ed. 935; Interstate Commerce Commission v. Baltimore & Ohio R. R. Co., 
145 V. S. 263, 12 Sup. Ct. 844, 36 L. Ed. 699 ; Interstate Commerce Commis- 
sion V. Alabama Midland Ry. Co., 168 U. S. 144, 173, 18 Sup. Ct. 45, 42 L. Ed. 
414. 

The act does not prohibit ail préférences or advantages, or the pro- 
duction of ail préjudices and disadvantages, but only those that are 
undue and unreasonable. Section 3, 24 Stat. 380; section 15, as 
amended, 34 Stat. 589. 

It is contended that the allowance of the three-f ourths of a cent to 
the owners of terminal elevators for élévation at the river constitutes 
a discrimination against the owners of elevators at St. Louis and points 
east and west of the river to whom no such allowance is made and 
who cannot treat the grain during this élévation in transit. But to the 
companies whose termini are at the Missouri river élévation in transit 
there is a commercial necessity for which they hâve a right to pay in 
order that they may secure their share of the transportation and the 
fuU use of their cars. For this service they pay three-fourths of a 
cent per 100 pounds. The owners of elevators at other places cannot 
render this service and cannot treat this grain at thèse points ; but they 
may do both and receive the compensation and benefît theredf by con- 
structing elevators at the termini of the railroads at the Missouri river 
as those hâve done who do receive thèse benefits. The différence in 
allowance and in advantage is the just resuit of a différence in loca- 
tion and in the natural advantages of terminal elevators and cities upon 
the Missouri river, and it constitutes neither unjust discrimination nor 
undue préjudice. The Union Pacifie Company and the Chicago Great 
Western Company, which bave no railroads at St. Louis, certainly can- 
not be required to give to the owners of elevators and dealers in grain 
there the same advantages which they bring to those at the termini of 
their railroads. The Suprême Court, after a review of authorities, 
said : 

"In stTort, the substance of ail thèse décisions Is that rallways are only 
bound to give the same terms to ail persons alike under the same conditions 
and circumstances, and that any fact which produces an luequality of condi- 
tions and a change of circumstances justifies an inequality of charge." Inter- 
state Commerce Commission v. Baltimore & Ohio R. R. Cb., 145 U. S. 2G3, 283, 
12 Sup. Ct. 844, 36 h. Ed. 699 ; Ilarp v. Choctaw, Olilaboma & Gulf R. Co. (C. 
C.) 118 Ped. 169, 175 ; Id., 125 Fed. 445, 450, 453, 61 C. C A. 405. 

Railroad companies carrying wheat out of St. Louis allow for éléva- 
tion at that city three-fourths of a cent per 100 pounds on grain shipped 
out to the south and to the southeast, and one-fourth of a cent per 
100 pounds on grain shipped out to the east; but they allow and pay 
nothing for élévation upon grain shipped into St. Louis from the west. 
Complaint is made that the payment by the carriers of three-fourths of 
a cent per 100 pounds for élévation at Omaha and Kansas City works 
a discrimination between the dealer in grain who owns an elevator at St. 
Louis and the dealer who owns one at Omaha, in this, that if the for- 
mer purchases grain west of the Missouri river, ships it through Omaha 
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to his elevator at St. Louis, and then out to some eastern point, it costs 
hini three-fourths of a cent per 100 pounds more at that point than it 
would cost the dealer at Omaha who has passed the grain through his 
elevator. The answer is that the two dealers are not similarly situ- 
ated. The Union Pacific Company and the Chicago Great Western 
Company neither reach St. Louis nor hâve their termini there. Their 
need for élévation in transit and their compétition for transportation 
which constitute a controlling factor at Omaha and Kansas City do 
not exist at St. Louis, and that city is many hundred miles farther dis- 
tant from the grain fields. Thèse facts extract from this diflference 
every élément of unjust discrimination or undue préjudice. East Ten- 
nessee, V. & G. Ry. Co. v. Interstate Commerce Commission, 181 U. 
S. 1, 12, 21 Sup. Ct. 516, 45 L. Ed. 719 ; Interstate Commerce Commis- 
sion V. Alabama Midland R. R. Co., 168 U. S. 144, 171, 175, 18 Sup. Ct. 
45, 43 L. Ed. 414 ; Louisville & Nashville R. R. Co. v. Behlmer, 175 
U. S. 648, 671, 674, 20 Sup. Ct. 209, 44 L. Ed. 309. 

The allowance for élévation at the Missouri river points has not been 
made to millers who own elevators and are engaged in milling in transit 
there, and it is said that from this fact arises a discrimination in favor 
of millers at St. Louis who own elevators at Omaha or Kansas City 
and pass their grain through them. There is no discrimination hère 
in favor of millers in St. Louis who hâve no ownership or operative 
control of an elevator at one of the Missouri river cities. There is no 
évidence that there is any miller in St. Louis who has such an owner- 
ship or control, and this suggested discrimination is too theoretical and 
improbable to persuade. If, however, it exists, the remedy is to grant 
réparation to the millers who elevate their grain in transit in accordance 
with the schedules of the carriers at the Missouri river points, as the 
commission has done in the cases of the operators of other elevators 
there (Nebraska lowa Grain Company v. Union Pacific R. R. Co. 
[Jan. 6, 1909] 15 Interst. Com. R. 90), not to forbid ail compensation 
for élévation in transit. 

This brief review of the suggestions of counsel in support of the 
action of the commission discloses no rebate, no unjust discrimination, 
no undue préjudice — nothing that may bring the sweeping orders be- 
fore us within the delegated powers of that body. On the other hand, 
the enforcement of thèse orders cannot fail to cause great losses and 
to entail much discrimination. It will strike down the practice of a 
décade in reliance upon which elevators hâve been built, terminal 
grounds in large cities bave been bought and equipped, contracts hâve 
been made, business and markets bave grown up, and business relations 
hâve been established. If the carriers whose roads terminate at the 
Missouri river cities may not pay for this élévation in transit, they 
must furnish it themselves free, or the producers and consumers whose 
grain passes over their roads must ultimately bear the expense of it. 
If they furnish it free, or if they construct elevators and charge a rea- 
sonable compensation for it, the owners of the terminal elevators at 
the river must lose the use which in large part induced their construc- 
tion and must lose a portion of their value. If the carriers charge 
for it, producers and consumers of grain, which on account of its origin 
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must pass, or for other reasons does pass, over their railroads, must 
bear this charge, while those whose grain may pass over the through 
roads may be free from it, and this fact will necessarily hâve the effect 
to divert grain and the business in it from the Missouri river cities and 
to diminish the value of ail investments therein in facilities for con- 
ducting it. 

While thèse facts bear upon the wisdom and expediency of the 
orders, they are not unworthy of serious considération in the déter- 
mination of the question whether or not the power of the commission 
to affect so radically the property rights and interests of the parties 
to thèse suits really exists. The conclusion of, the whole matter is 
that the sweeping orders under considération were beyond the dele- 
gated power of the commission, and for that reason they must be an- 
nulled, and their enforcement must be enjoined. Peavey & Co. pray 
for a recovery from the Union Pacific Company of compensation for 
services rendered by it between December 17, 1906, and October, 1908, 
when the 1^11 in its case \yas filed in the élévation of grain at Omaha 
and Kansas City at the agreed rate of I14 cents per 100 pounds. But 
on April 9, 1907, the commission reduced the rate of compensation for 
thèse services to three-fourths of a cent per 100 pounds. 12 Interst. 
Com. C. R. 85, 90. Reasonable compensation for such services includes 
not only the cost of the services but reasonable reward therefor in 
addition ; but the évidence fails to convince that three-fourths of a cent 
per 100 pounds then was or now is less than a reasonable compensa- 
tion for thèse services. Peavey & Co. may therefore recover of the 
Union Pacific Company for élévation services rendered prior to April 
9, 1907, at the rate of 11/4 cents per 100 pounds and for such services 
rendered since that date at the rate of three-fourths of a cent per 100 
pounds. 

Let deçrees be entered in accordance with the conclusions announced 
in this opinion. 



In re SMITII. 
(District Court. N. D. New York. February 1, 1910.) 

1. Bankruptcy (§ IGl*) — Pbefebences— Traksfee of Pbopebtt Within Four 

MoNTHS— Effect of Pkiok Agreement. 

Where h mortgage was executed by an insolvent withlu four moaths 
prlor to tlie flling o£ a pétition in banlcruptcy agalnst hiui to secure au 
e.vistiug debt. the fact 'that it was niade pnrsnanf to a prior oral agree- 
ment will not prevent the transfer from being beld a préférence. 

[Eid. Note.— For otlier cases, see Bankruptcy, Dec. Dig. § 161.*] 

2. Eankbuptcy (§ 58*) — Acts of Bankbuptcy— Givins Préférence. 

Where an insolvent after tUe return of a verdict agalnst hlm in an 
action at law, but before tlie eutry of .ludgmeut, sent for a créditer aiid 
executed a mortgage to liim to secure the debt, the préférence thus giv- 
en to the mortgagee over the judgment créditer must be presuiued to haye 
been intentional and constituted an act of bankruptcy under Bankr. Act 
.Tuly 1, 1898, c. 541. § 3a (2). 30 Stat. ZAC, (U. S. Conip. St. 1901. p. 3422). 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 58.*] 

•For other cases see 6ame toplc & § NUMBEp in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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3, Bankruptct (§ 313*)— InVoluntary Pkoceedings— Petitionint, Cekditors. 

A judgment créditer wha instituted proceedings supplementary to ex- 
écution under Code Civ. Proc. N. Y. § 2432 et seq., and obtaiiied an injunc- 
tion restralning the debtor from disposing of his property, on dlscover- 
iiig that the debtor had glven a préférence or transferred his property, 
had the riglit at his élection to ahandon such proceedings and file a i>eti- 
tlon in bankruptcy against his debtor wlthin four months, and the fact 
that by such proceedings he had secured a lien did not prevent his claim 
from being provable in bankruptcy, inasmuch as an adjudication would 
învalldate his lien, and place him on an equality wlth ail other creditors. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 315.*] 

4. Banheuptct (§ 76*) — Invoi,untary Proceedings — Interveniso Creditors. 

A creditor who files a pétition in bankruptcy has the right to ask other 
ci-editors to intervene when such intervention becomes necessary to pré- 
serve the proceedings. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 76.*] 

In the matter of Alfred Smith, alleged bankrupt. Review of find- 
ing of référée that pétition should be dismissed. Order of adjudica- 
tion. 

Irving Bacon, for petitioning creditors. 
J. T. Gridley, for alleged bankrupt. 

Rx\Y, District Judge. April 12, 1907, the petitioner, John L. Alnutt, 
filed a pétition in involuntary bankruptcy against said Alfred Smith, 
alleging that Smith owed debts in excess of $1,000, was insolvent, and 
neither a wage earner nor person engaged chiefly in farming or the 
tillage of the soil ; also, that Smith's creditors were less than 12 in 
number. The pétition also alleged that Alnutt was a creditor of said 
Smith having a provable claim against him "which amounts in excess 
of the value of securities held by him to over $500, and that your peti- 
tioner is not entitled to priority of payment of his said claim within 
the meaning of section 64b of the bankruptcy law of 1898, nor has your 
petitioner received a préférence within the meaning of section 60a-b of 
such law^ as amended." The pétition then set forth that such indebted- 
ness consisted of a judgment for $1,048.93 entered and docketed in 
Cayuga county clerk's office February 7, 1907, transcript thereof filed 
in Tioga county February 8, 1907, and that such judgment and interest 
were wholly unpaid. The pétition then alleged as an act of bankruptcy 
by Smith that February 2, 1907, he executed a mortgage of $2,020 on 
his real estate, and that same was recorded in the county where such 
property was located on the same day, and that same was given to 
secure the payment of a note held by one Charles F. Gridley and ac- 
crued interest thereon, and that such mortgage was given with intent 
to prefer such creditor over his other creditors ; that on the same day 
said Smith committed an act of bankruptcy by transferring and convey- 
ing to his wife, Adélaïde M. Smith, by warranty deed of that date and 
duly recorded, ail his interest in his real estate, describing it, with intent 
to hinder, delay, or defraud his creditors or some of them. To this 
pétition Smith interposed an answer, not denying the giving of the 
mortgage and deed, or insolvency at the time or at the time the pétition 
was filed, but denying that such transfers were made with intent to 

•For other case» see same topic & § number In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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hinder, delay, or def raud his creditors, or any of them, or with intent to 
prefer one créditer over any other, and also alleging that Alnutt was 
a preferred créditer and entitled to priority of payment ; that he was 
a judgment créditer having a judgment of record for the amount of 
his claim; and that he had more than 18 creditors. 

A repHcation to the answer was duly filed, and, as the creditors were 
more than 12 in number, Henry A. Hompe and George Sweeting inter- 
vened as petitioning creditors, alleging themselves to be such, and filed 
an intervening pétition. In giving his list of creditors Smith did not 
name either Hompe or Sweeting. He did name Alnutt. The référée 
to whom this matter was duly referred has found (1) that the creditors 
of Smith are more than 13 in number, of which there is no question; 
(2) that Sweeting is not the owner of a claim against Smith provable 
in bankruptcy and that his claim is not valid ; (3) that the claim of 
Hompe, a judgment of $14;.35 against Smith, was assigned to Hompe 
by Alnutt for the purpose of making him a créditer of Smith, and thus 
securing three creditors as petitioners in this proceeding ; (4) that the 
claim of Alnutt, the original sole petitioner, consisted of a judgment 
unpaid, and that a proceeding supplementary te exécution had been 
commenced and the usual injunction in such a proceeding obtained, and 
therefore is entitled te priority of payment and has and had, ^vhen the 
pétition was filed, a spécifie lien, and cannet, therefore, be a petitioner 
herein; (5) that the mertgage referred to was not given with intent 
to prefer Gridley, the mortgagee, and is valid; and (6) that Smith's 
wife paid a full and fair présent considération for the real estate con- 
veyed to her, and that same is valid. He makes no finding in the ques- 
tion of fraudulent intent, etc., as to the deed. 

Alnutt, the petitioner, had sued Smith on a just claim, which Smith 
defended, and Pebruary 1, 1907, the action was tried and a verdict 
rendered in favor oi Alnutt against Smith, and judgment was entered 
thereon February 7, 1907. On the evening of the same day, February 
Ist, Smith propesed te his wife, who was présent at the trial, to sell 
his interest in ail his real estate to her fer $100, or she offered that on 
his proposai to sell te her, and Smith acçepted, and there is no évidence 
that she did not pay the money. It is perfectly apparent that this was 
done for the purpose of hindering, delaying, and defrauding creditors, 
or Alnutt at ail ev-ents. No sane man can deubt that fact. On the 
same day, or the, hext, February 2, 1907, Gridley, who then held and 
who for some time had held Smith's note fer about $2,030, principal 
and interest, was sent fer, and the mertgage referred to was given. It 
is contended that this was done in exécution of a prier oral agreement 
tq give a mertgage, but the f acts remain that there was no agreement 
to exécute it at that particular time or immediately after the rendering 
of the verdict in the suit referred te, It is ebvioUs that the giving of 
the mortgage at that tjtne was for the purpose of giving and securing 
to Gridley a préférence over Alnutt, a lien in advance of the judgment 
to be entered, and that this was the intent and purpose of Smith. In- 
telligent and sane men are presumed to intend the well-known and ob- 
vious conséquences of their own veluntary acts, ând it cannet be ra- 
tienally concluded that in sending fer Gridley and executing that mo-'t 
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gage the day after the verdict referred to was rendered and which 
verdict was to be followed by a judgment and a lien on the real estate, 
Smith, well knowing he was insolvent, did not intend to pref er Gridley. 
A person has committed an act of bankruptcy who has (within the time 
fixed by the bankruptcy act) "conveyed, transferred, concealed, or re- 
moved, any part of his property with intent to hinder, delay or defraud 
his creditors or any of them; or (3) transferred, while insolvent, any 
portion of his property to one or more of his creditors with intent to 
prefer such creditors over his other creditors." Section 3, subds. 1, 
2, of act entitled "An act to establish a uniform System of bankruptcy 
throughout the United States, approved July 1, 1898" (Act July 1, 
1898, c. 541, 30 Stat. 544 [U. S. Comp. St. 1901, p. 3418]), as amended 
February 5, 1903 (chapter 487, 32 Stat. 797), and June 15, 1906 (chap- 
ter 3333, 34 Stat. 267 [U. S. Comp. St. Supp. 1909, pp. 1308, 1317]). 
Section 60a provides that : 

"A person shall be deemed to hâve given a préférence if, being insolvent, he 
has, within four months before the flling of the pétition and bef ore the adjudi- 
cation * * * made a transfer of any of his property, and the effect of tlie 
enforcement of such judgment or transfer will be to enable any one of his cred- 
itors to obtain a greater percentage of his debt than any other of such credit- 
ors of the same class." 

Subdivision "b" of the same section (section 60) provides that such 
préférence may be recovered by the trustée when the person to be ben- 
efited thereby "shall hâve had reasonable cause to believe that it was 
intended thereby to give a préférence." The intent of the one receiv- 
ing the deed or mortgage (transfer of property, subdivision 25, § 1, of 
the act) is entirely immaterial on the question whether or not an act 
of bankruptcy has been committed. So a person may transfer his 
property for a full and fair considération, and receive that considéra- 
tion, but, if it is done with intent on his part to hinder, delay, or de- 
fraud his creditors, the one making the transfer has committed an act 
of bankruptcy. Whether the transfer can be set aside or held to be 
a préférence under sections 3 and 60 referred to, as to the grantee or 
mortgagee, is determined by other facts as we hâve seen. So, if the 
giving of the mortgage or deed was within the four months and the 
eflfect will be as stated in section. 60, and the one receiving it had rea- 
sonable cause to believe a préférence was intended, the fact that it was 
executed ànd delivered within the four months in exécution of a prior 
oral agreement to exécute it does not change the resuit or prevent the 
transfer being held a préférence. In re Great Western Mfg. Co., 152 
Fed. 123, 127, 128, 81 C. C. A. 341, where the court said : 

"An agreement to mortgage or transfer is not a mortgage or a transfer. The 
tltle remains in the owner unincumbered by the mortgage until the mortgage 
or transfer is effected. When the agreement is made before, and the mortgage 
or transfer within, the four months, the title stands unincumbered by the lat- 
ter at the commencement of the four months, and the proceeds of that title are 
pledged under the bankruptcy law for the beneflt of ail the creditors pro rata. 
Any subséquent mortgage or transfer withdraws that title or a portion of its 
value from thèse creditors, and a just and fair interprétation and exécution of 
the act demands that such a mortgage or transfer should be adjudged voidable 
if it is ottierwise so, and that the mortgagee or transférée should be rémitted to 
his original agreement. In this way the property at the commencement of the 
four months and its value may be preserved for the gênerai creditors, and the 
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mortgagee or transférée niay retain every lawful advantage hls earlier coutract 
confers upon him. Any otlier course of décision opens a new and entioing way 
to secure préférences, uulllfies every provision of tlie law to prevent tljem, and 
invites fraud and perjury., Hold tliat transfers witliin four montlis in i)e)-forui- 
ance of agreements to make'tlieni before that tinie do not cùnstitute voidable 
préférences, and honést detitors would agrée witli tlieir favored creditors be- 
fore the four monttis tliat they would subsequently secure them by mortgages 
or transfers of tlielr property, and just before tlie pétitions in baukruptcy were 
filed tliey would perform thelr agreements. Wshonest men who made no sueb 
eontraets might îalsely testify tliat they had done so, and thus by fraud and 
perjurj' sustain preferentlal transfers and mortgages made within the four 
months to relatives or frlends. The great body of the creditors would be left 
without share in the property of thelr debtor and without remedy, and a law 
conceived and enacted té secure a falr and equal distribution of the projierty 
of debtors among thelr creditors would fail to accomplish one of its ehief ob- 
jects. ïhis court wlU hesitate long before it approves a rule so fatal to the 
most salutary provisions of the bankruptcy law, and our conclusion is: A mort- 
gage or transfer of his property by an Insolvent debtor within four uionths of 
the flling of a pétition in bankruptcy against him, which otherwise constitutes 
a voidable préférence, Is not deprived of that eharacter or made valid by the 
fact that It was executed In performance of a contract to do so made more than 
four months before the flling of the pétition. Wllson v. Nelson, 183 tl. S. 191, 
198, 22 Sup. et. 74, 46 L.. Ed. 147; In re Sheridan (D. O.) 98 Fed. 40f>; In re 
Wsmal Swamp Co. (D. C.) 135 Fed. 415, 417, 418; In re Ronk (D. C.) 111 Fed. 
154 ; Pollock v. Jones, 124 Fed. 163, 61 C. C. A. 555 ; Anniston Iron & Snpply 
Co. v. Anniston Rolling Mlll Co. (D. 0.) 125 Fed. 974 ; Johnston v. HufC, An- 
drews & Moyier Co., 133 Fed. 704, 66 C. C. A. 534 : In re Mandel (D. 0.) 127 
Fed. 863. In Wllson v. Nelson, 183 U. S. 191, 198. 22 Sup. Ct. 74, 4(5 L. Ed. 
147, the debtor had given an irrévocable power of attorney to the credltor *^o 
confess judgment many years before. Judgment was confessed under it within 
the four months, and the Suprême Court held it to be a voidable préférence. 
In Re Sheridan (D. C.) 98 Fed. 406, in Re Ronk (D. C.) 111 Fed. 154, and in Re 
Dismal Swamp Co. (D. C.) 185 Fed. 415, 417, 418, mortgages executed within 
the four months in performance of agreements to giv^ them made more than 
four months before the flling of the pétitions in bankruptcy were held to be 
voidable préférences, and this view seems to be sustalned by the terms of the 
bankruptcy act, hy the more eogent reasons, and by the weight of authority." 

It is clear that Smith committed an act of bankruptcy within the 
four-month period. The referee went beyond his power when he de- 
cided that the deed and mortgage were both vaHd. The question was : 
Had Smith committed an act of bankruptcy ? 

The question remains, however, whether or not three creditors of 
Smith united in the pétition as it finally stood. In other words, did 
two creditors of Smith having provable claims intervene and join in the 
proceeding as petitioning creditors? If this question is answered in 
the négative, it is immateriai whether or not Alnutt was a proper, or 
in a position to become a, petitioning creditor. The referee finds that 
the petitioner, Sweeting, one of the intervening petitioners, had no 
vaHd claim against Smith. March 19, 1907, Horace N. Humiston, by 
a writing duly acknowledged, assigned to said George Sweeting an 
account or claim of $9 for extra work, etc., alleged to hâve been per- 
formed by him for Smith and furnished him on or shortly before July 
2, 1904. September 3, 1904, said Humiston filed a Hen for work, labor, 
etc., done and furnished Smith between April 11, 1904, and August -5, 
1904, amounting less payments to $359, and this included an item of $9 
for extra work and material ; the précise date of this item not being 
mentioned. It appears that Humiston was on the premises and doing 
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work in July, 1904. Thereafter, and about August, 1904, a suit was 
brought by Humiston for the foreclosure of such lien. The complaint 
set out that the main work and also extras were to be paid for when 
ail work was completed." Both Smith and Alnutt wers parties défend- 
ant and both answered. Smith's answer went generally to nonper- 
f ormance and made no spécifie déniai of the $9 item, and there was no 
spécial défense as to it. Later, and on or about the 27th day of Jan- 
uary, 1906, that suit was settled, and Humiston executed and acknowl- 
edged and delivered to Alnutt a satisfaction of such lien, and same was 
discharged of record accordingly. Whether the claim against Smith 
for $9 in favor of Humiston has been paid so as to release Smith dé- 
pends on the relation of the parties, and it is an important question 
whether or not it is merged in the large judgment in favor of Alnutt. 
February 4, 1904, Alnutt contracted with Alfred Smith in writing to 
build a house on the premises mentioned, for which he was to receive 
$4,100, and $1,300 of which sum was payable on the completion of the 
contract by Alnutt. Humiston was a subcontractor to the knowledge 
of Smith and his wife. As Smith did not pay, or for other reasons, or 
at least as Humiston did not get his pay, he filed the lien on the prem- 
ises mentioned. Smith did not pay, and thereupon Alnutt paid Humis- 
ton the amount of his lien, and the satisfaction thereof mentioned was 
executed and recorded. Smith had nothing to do with this. There- 
after, and March 14, 1906, Alnutt sued Smith in the Suprême Court, 
county of Cayuga, N. Y., to recover the balance due him on the con- 
tract and also certain extras, including an item of $9 for deadening 
felt, which was not the item of $9 for extra work, etc., of July 2, 1904, 
before referred to. Smith's answer, to which attention has been called, 
referred to the item of $9 set forth in the complaint. The first $9 item 
may hâve been furnished by Humiston under his agreement with Al- 
nutt, and may hâve been the $9 item of his lien. It may be Humiston 
had nothing to do with that item. The complaint in that suit alleged 
a settlement asto amount due and an agreement between Smith and 
Alnutt that Smith would pay the amount when Alnutt had procured 
the lien to be satisfied or canceled. Alnutt paid Humiston the amount 
for which he had filed a lien, and this covered ail items for work, etc., 
donc by him as subcontractor under and pursuant to the contract. It 
did not necessarily include extra work donc by Humiston in July, 1904, 
as it appears that Humiston got through his work in executing his 
contract with Alnutt in or about May, 1904. The work ordered by 
Smith in July and performed by Humiston was a personal matter be- 
tween them, and could not be properly included in the notice of lien. 
Smith defended the suit brought by Alnutt, but was defeated, and the 
large judgment mentioned resulted. I do not think the évidence shows 
that Humiston did not perform the work and furnish the material in 
July he says he did. I am of the opinion it shows the work was per- 
formed and the material furnished at the request of Smith, and that 
it is a just and a valid claim. I therefore hold that Humiston had a 
valid claim of $9 against Smith provable in bankruptcy, and that his 
assignée, Sweeting, was a proper petitioning creditor. It is conceded 
that Alnutt had another judgment against Smith for $14.35, perfected 
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January 11, 1907, provable in bankruptcy, and it is shown tliat on the 
llth day of April, 1907, Alnutt, for value, duly assigned same to 
Hompe. This was no part of the larger and subséquent judgment, 
and, as it was so assigned prior to the exécution and filing of the péti- 
tion in bankruptcy and îs unpaid, I am unable to see why Hompe is 
not a proper petitioning créditer. We corne, then, to the question 
whether or not Alnutt himself could file a pétition. He was the owner 
of this judgment of $1,048.93, which after trial he had obtained against 
Smith. Execution was issùed February 18, 1907, and returned wholly 
unsatisfied. Thereupon Alnutt instituted supplementary proceedings 
against Smith under section 3432, etc., Code Civ. Proc. N. Y., and he 
was examined and the situation developed. The order of référence 
was made April 2, 1907, and Smith was directed to appear before the 
référée appointed by the order on the 18th day of April, 1907. The 
order contained this clause: 

"And the said Alfred Smitti is hereby forbidden from maklng or suffering any 
trausfer or other disposition of or Interférence wlth the property of whlch he 
is possessed, or In which he has any interest, légal or équitable, and not exempt 
from levy and sale on exécution untU f urther directions in the premises." 

Smith had already and within four months sold and conveyed ail his 
real estate, ail his property. Alnutt could hâve pursued the matter and 
secu td a receiver— probably^who could then hâve brought an action 
to set aside the deed and the mortgage on the ground they were made 
with intent to hinder, delay, or defraud creditors. But he could not in 
that way hâve secured the benefit of the bankruptcy act as to préfér- 
ences. But the petitioner, Alnutt, had the right to abandon that pro- 
ceeding supplementary to exécution and file a pétition in bankruptcy. 
He had a provable claim. Section 63a, Bankr. Act. 

Even if he has a claim secured in part, which this judgment is not, 
he may prove for the debt above the security and deducting the security 
hâve it allowed for the balance. Sections 57e, 57g. Even a preferred 
créditer may be a petitioner, prove his claim, surrender his préférence, 
and hâve the claim allowed. Stevens v. Nave-McCord M. Ce, 17 
Am. Bankr. Rep. 609, 615-617, 150 Fed. 71, 80 C. C. A. 25 ; In re 
Douglass Coal & Coke Co. (D. C.) 12 Am. Bankr. Rep. 539, 551, 131 
Fed. 769 ; In re Hornstein (D. C.) 10 Am. Bankr. Rep. 308, 321, 122 
Fed. 266; Collier on Bankruptcy (7th Ed.) 634, 635. Hère Alnutt on 
the hearing before the référée expressly ofïered to surrender any lien 
or préférence he had obtained, if any. Again, the moment Smith is 
adjudged a bankrupt the lien, assuming there is one, falls, having been 
obtained within four months of the filing of the pétition. See section 
67f of the act, which so far as material reads as foUows: 

"That ail levles, judgments, attachments, or other liens obtained through 
légal proceedings against a person who is insolvent, at any time within four 
months prior to the flling of a pétition in bankruptcy against him, shall be 
deemed null and void in case he Is adjudged a bankrupt, and the property af- 
fected by the levy, judgment, attachment, or other lien shall be deemed wholly 
dlscharged and released from the same, and shall pass to the trustée as a part 
of the estate of the bankrupt, unless the court shall, on due notice, order that 
thfe right under such levy, Judgment, attachment, or other lien shall be pre- 
eerved for the benefit of the estate ; and thereupon the same may pass to and 
shall be preserved by the trustée for the benefit of the estate as aforesaid." 
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Hence, assuming that under the authority of Duffy v. Dawson, 3 
Mise. Rep. 401, 21 N. Y. Supp. 978, the proceedings supplementary 
to exécution gave Alnutt, as a vigilant judgment créditer, a lien on ail 
the équitable assets of Smith, with the right to pursue the remédies 
given by the Code of Civil Procédure, including an equity action 
through a receiver to set aside the deed to the wif e and the mortgage 
referred to, he, Alnutt, well knew that other creditors of Smith could 
defeat his whole proceeding and the lien of his judgment at any mo- 
ment by filing a pétition in bankruptcy, and he elected to file one him- 
self well knowing that his supplementary proceedings and any lien 
created or préférence gained thereby as well as the lien of his judg- 
ment would fall the moment an adjudication in bankruptcy was raade. 
The référée, as evidenced by the section of the bankruptcy act referred 
to by him in the fîndings or conclusions of law, proceeded on the theory 
that as section 64b, subd. "5," and which ' section relates to '"debts 
which hâve priority," provides that the debts to hâve priority of pay- 
ment by the trustée in bankruptcy are (5) "debts owing to any person 
who by the laws of the states or the United States are entitled to pri- 
ority," this debt on this judgment owing by the bankrupt to Alnutt 
would be entitled to priority of payment. This theory absolutely ig- 
nores the fact that the judgment and ail proceedings to enforce it, in- 
cluding the supplementary proceedings, would fall, as a lien or debt 
entitled to priority, by virtue of the provisions of section G7i of the act 
above quoted. I am not disposed to hold that judgment creditors who 
hâve obtained judgments within four months on discovering that their 
debtors in fraud of the bankruptcy act hâve disposed of their property 
may not abandon remédies by exécution and supplementary proceed- 
ings in aid thereof and themselves institute bankruptcy proceedings, 
inasmuch as their liens, if any, fall the moment an adjudication in 
bankruptcy is pronounced. In view of the fact that ail liens created 
within four months of the filing of the pétition fall of their own 
weight under the provisions of the section quoted, reason and justice 
dictate that creditors having such liens, on discovering the true condi- 
tion of the alleged bankrupt, and that the pursuit of remédies under 
their Hens and to enforce same would be unavailing, may institute pro- 
ceedings in bankruptcy and enforce the provisions of the bankruptcy 
act. If they hâve reduced their claims to judgment duly docketed, and 
hâve thereby created a lien on the real estate of their créditer, are they 
compelled to proceed to issue exécution, levy and advertise a sale with 
fuU knowledge that other creditors may institute bankruptcy proceed- 
ings, and make their efforts and expense f ruitless ? I think not. Hav- 
ing such a lien, they may file a pétition in bankruptcy and proceed un- 
der that law. They know their lien as such is made void by the very 
act they invoke in case adjudication is made. It is not an experiment 
with the law, or an attempt to évade it, or to enforce their lien and the 
bankruptcy act at one and the same time. From the necessities of the 
case, in view of the bankruptcy act, it is the honest method to pursue. 
In this case Alnutt entered his judgment, issued exécution, and found 
it returned unsatisfied. He instituted proceedings supplementary to 
exécution, which in one aspect is a bill of discovery, and found that on 
176 F.— 28 
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the day following the verdict of the jury on which the judgment was 
entered Smith had first mortgaged his property to secure an old débt, 
and then deeded it away to his wife for the nominal considération of 
$100. Thereupon he abandoned tliat proceeding and instituted this. 
He could only pursue his remedy against Smith in that proceeding by 
procuring the appointment of a receiver and having a suit commenced 
to set aside the mortgage and the deed. • See Ward v. Pétrie, 157 N. 
Y. 301, 51 N. E. 1003, 68 Am. St. Rep. 790; Stephens as Receivers v. 
Meriden Co., 160 N. Y. 178, 54 N. E. 781, 73 Am. St. Rep. 678. That 
he did not do for the reasons stated, but immediately resorted to the 
bankruptcy law where, as he knew, ail creditors except Henors having 
liens more than four months old would share equally. 

I. find nothing in the bankruptcy act which, even by implication, dé- 
nies the right to a sec.ured créditer or a judgment créditer to file a 
pétition in bankruptcy against the one owing the debt. The language 
of the act and the plain inferences to be drawn are to the contrary. 

Section 59a and b of the act provide: 

"Who may file and dismiss pétition, (a) Any qimlified person may file a péti- 
tion to be adjudged a voluutary banlii'upt. 

"(b) ïhree or more creditors wbo bave provable clalms against any person 
which amount In the aggresate, in excess of the value of securlties held by 
them, if any, to flve hnndred dollars or over; or if ail of the creditors of such 
person are less than twelve in number, then one of such creditors whose claliu 
equals such amount may iile a pétition to hâve him adjudged a bankrupt." 

Hère is no exclusion of creditors having a lien on the property of the 
alleged bankrupt. Ail claims may be proved, unless of a class or 
classes of which this is not one, and, if there be a partial security by 
way of lien or otherwise, same may be allOwed for the balance over the 
security, and in certain cases the lien or incumbrance or préférence 
must be surrendered bef ore the claim can be allowed. Ail this is made 
plain by the provisions of section 57a-g. 

The alleged bankrupt by his attorney now raises the question that 
the assignment of the small judgment to Hompe shows on its face 
that the date has been changed. Inspection indicates that this is true. 
but no such question was raised before the référée, acting as spécial 
master. Mr. Hompe was asked if he purchased the judgment on or 
about the date of the assignment, which is dated April 11, 1907. The 
attorney for the bankrupt objected, and thereupon the assignment it- 
self bearing that date was put in évidence without question that it was 
executed and delivered the day it bears date. No évidence whatever 
was given that it was not in fact executed and delivered the day it 
bears date. No such question was raised and no opportunity was 
given to explain the erasure, if one was made, and the placing of the 
figures "11"' and the word "April" in the assignment. I must assume, 
in the absence of évidence to the contrary, that the paper was executecl 
and delivered on the day it bears date. The change créâtes suspicion, 
but suspicion is not évidence, and does not rise to the dignity of proof. 
The alleged bankrupt seemed content at the time to rest upon the paper 
itself. Mr. Hompe intervened in May, 1907, as is conceded, and this 
ifact négatives the claim that the judgment was not assigned until 
June 10, or June 20, 1907. The attorney for the petitioning creditor 
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sought to go into the actual facts as to the purchase and assignment, 
but was prevented by the objection of the alleged bankrupt. I find 
no justification in the évidence for a holding that Hompe did not pur- 
chase and take an assignment of that judgment on the llth day of 
April, 1907. Clearly, there is no évidence to support a finding that 
AInutt spHt up any claim he had as it is proved beyond ail question 
that he never owned that judgment although it stood in his name. It 
was a judgment for costs, and belonged to Mr. Bacon. He was the 
creditor until it was assigned to Hompe. A créditer who files a péti- 
tion in bankruptcy has the right to request others to intervene when 
such intervention becomes necessary to préserve the proceeding. 

The resuit is that the findings of the référée or spécial master are 
disapproved, reversed, and set aside. There will be a finding and 
décision that the alleged bankrupt, Alfred Smith, committed an act of 
bankruptcy as charged in the pétition ; that AInutt, Sweeting, and 
Hompe were creditors having provable claims aggregating over $1,000 
at the time the pétition was filed ; and that AInutt was a proper peti- 
tioning creditor, and that Sweeting and Hompe were proper inter- 
vening creditors and duly intervened. 

There will be an order of adjudication accordingly. 
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(Circuit Court, D. Maine. February 0, 1910.) 

No. 44. 

1. Waters and AVater Courses (§ 296*)— Ice— Rights of Riparian Peopbie- 

TORS— ARTIFICIAL PONDS. 

An owner of land on a stream wliich Is flowed by a dam on the land of 
a lower proprietor. built wlth his consent, but for the beneflt of the lower 
owner, is the ovcner of the Ice formed on liis land. 

[Ed. Note. — For other cases, see Waters and Water Courses, Cent. Dlg. 
§ 333 ; Dec. Dig. § 296.*] 

2. Waters and Water Courses (| 298*)— Cutting Ice on Land or Another. 

An owner of land on a stream whleh bullt a dam formlng an Ice pond, 
whlch extended over land of an upper proprietor, held on the évidence to 
hâve committed a willful trespass In cutting ice on the land of the other 
owner. 

[Ed. Note. — For other cases, see Waters and Water Courses, Cent. Dlg. f 
§§ 335-337 ; Dec. Dig. § 298.*] 

3. Waters and Water Courses (| 298*)— Measure of Damages- Cutting and 

Removal of Ice. 

Plaintiff was lessee of an Ice pond In Maine, from which défendant will- 
fully harvested the ice, and afterward shipped It to New York City. Held 
that, the trespass being willful, plaintiff had the right to flx the time of the 
conversion at its élection, and that, on demand for the ice after Its ar- 
rivai in New York, it could maintaln trover for its value there. 

[Ed. Note. — For other cases, see Waters and Water Courses, Cent. Dig. * 
33.5 ; Dec. Dig. § 298.*] 

Action by the E. G. Beechwood Ice Company against the American 
Ice Company. Judgment for plaintiff. 

•For other cases see same topic & § numbek in Dec. & Am. Dlgs. 1907 to date, £ Rep'r Indexe» 
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Benjamin Thompson, for plaintiff. 
Charles F. Johnson, for défendant 

HALE, District Judge. In this action of trover the plaintiff seeks 
to recover the value of 4,000 tons of ice, alleged to hâve been willfully 
and intentionally converted by the défendant to its own use, at New 
York City, on the 9th day of August, 1906. The plea is the gênerai 
issue. The parties hâve filed a written stipulation, waiving a jury. 

The case shows that the ice in question was eut f rom the upper 
part of Barberry creek, an indentation of Portland Harbor upon the 
South Portland side.; The défendant company owns the land on both 
sides of this creek near the outlet. In order to make it available as 
an ice pond, under législative authority, the former owner of the 
privilège, and a predecessor in title to the défendant company, built a 
dam across the mouth of the creek, near the Boston & Maine Railroad 
location, in such a way as to exclude the sait water, and create a pond 
on this property of about 18 acres in extent. Above this property is 
land owned by Thomas B. Haskell. Before the dam was built at the 
outlet of the creek, the Haskell portion of Barberry creek had been 
used for a long time for the purpose of harvesting ice ; and, when so 
used, a dam was maintained across the creek near the old Kennebec 
Railroad crossing, which was very near the dividing line between the 
Haskell and the American Ice Company properties. In conséquence 
of the dam at the outlet, built by the défendant company, the fresh 
water flows back over the Haskell property to the depth of five or 
six feet, and makes a pond over this property covering an area of 
about 10 acres. In 1895 ThomaS B. Haskell entered into a lease or 
agreement with the predecessor of the American Ice Company, giving 
. the company the right to flow the land with fresh water, together with 
the right to build and maintain its dam at the outlet, and to take ofï 
the ice for five years. Since the expiration of the lease the défendant 
company has never claimed a right to the ice on the Haskell part of 
the pond, and does not now claim it. In 1904 Mr. Haskell leased to 
the plaintiff corporation the exclusive right to take ofï the ice from his 
property for five yeara« 

The plaintifï's title to the ice eut in 1906 is unquestioned. Al- 
though the dam which caiised the flowing of the property was not on 
the Haskell property, but was at the outlet of the pond, this fact does 
not afïect the title of Haskell's lessee to the ice formed on this part 
of Barberry creek. The plaintiff company had the right of possession 
of the land, of the water over the land, and of the water after ithad 
frozen into ice. Barrett v. Ice Co., 84 Me. 155y 156, 24 Atl. 802, 
16 L. R. A. 774; McFadden v. Ice Co., 86 Me. 319, 29 Atl. 1068; 
Paine v. Woods, 108 Mass. 160, 173; Stevens v. Kelley, 78 Me. 445, 
449, 6 Atl. 868, 57 Am. Rep, 813; Richards v. Gauiïret, 145 Mass. 
486, 488, 14 N. E. 535 ; U. S. v. Loughrey, 173 U. S. 206, 19 Sup. Ct. 
153, 43 L. Ed. 420. Pour thousand tons of ice were taken by the de- 
fendant company from this property in March, 1906. The taking is 
not denied. A sharp contention is made as to the character of the 
taking. 
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1. Was the taking of the ice on the part of the défendant company 
a willf ul trespass ? The défendant says that the ice was taken with the 
honest belief on its part that it had rights in the ice on the Haskell 
part of Barberry creek. It therefore claims that the taking was donc 
in good faith, under the reasonable belief that its conduct was right- 
ful. The fact of taking having been shown, the burden of proving 
good faith rests upon the défendant. Trustées of Dartmouth Collège 
V. International Paper Co. (C. C.) 13S Fed. 93, 97. On the question 
of the character of the trespass, whether willful or not, there is a con- 
flict of testimony. There is no necessity for discussing the évidence 
bearing upon this subject. The court cornes to the conclusion that 
the défendant has not met the burden of showing good faith in the 
taking. There may be some question as to whether the original en- 
try upon plaintifï's property by the défendant was with f ull -knowledge 
that it did not hâve a right there. But from the whole évidence the 
court finds that afterwards, and before the removal of the ice, the de- 
fendant had unmistakable knowledge of plaintifif's ownership of the 
ice. The testimony shows it was warned not to continue to eut, and 
not to remove what had been eut. The whole évidence leads me to 
the conclusion that from the first the défendant unreasonably ref rained 
from inquiring as to the nature of its supposed rights. I think it may 
be said in this case, as was said in the International Paper Company 
Case, to which I hâve referred, that the défendant acted without rea- 
sonable care and investigation. The inévitable conclusion of the 
court, drawn from the full évidence, is that the defendant's trespass 
late in March, 1906, was willful. 

2. The plaintiflf made his demand upon the American Ice Company 
on August 9, 1906, in New York City, and brought suit alleging a 
conversion of the ice in New York City on that day. This is an ac- 
tion in trover, the gist of which is the conversion by the défendant of 
goods to which the défendant had then and there the right of posses- 
sion. The plaintiff invokes the theory of the law that in unlawfuUy 
taking the plaintifï's ice the défendant did not acquire any title to 
it, or ownership in it; but that, on the contrary, the plaintif! still con- 
tinued to own the property, and hence had the right to retake it where- 
ever it çould be found ; that if the plaintiff f ound the property in the 
city of New York it could there claim it, and there retake it, and could 
replevy it there if necessary ; that it could do this, even though great- 
er value had been put upon the property by a complète change in its 
form and character; and that if it could replevy goods, even though 
they had been changed and improved in their character, it might clear- 
ly make its demand and pursue its remedy by an action of trover, in- 
stead of by an action of replevin. This gives the plaintifï the right 
to détermine the form of action which it shall adopt in order to secure 
redress for a willful trespass. The leading case in the fédéral courts 
upon the question of damages for willful trespass is Bolles Wooden 
Ware Company v. U. S., 106 U. S. 432. 1 Sup. Ct. 398, 27 L. Ed. 230, 
which holds that a willful trespasser is liable for the full value of the 
property at the time and place of demand or suit brought, and with 
no déduction for his labor and expense put upon it This, at first, 
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seems a hard rule ; but, if a défendant were held for only the actual 
value of the property which he has Willfully taken, the ends of justice 
would not be met. An unprincipled ice manufacturer might willfully 
take a competitor's ice, and be glad to suffer the conséquence of pay- 
ing merely a fair value of the ice at the place of taking. Such a re- 
suit would be neither just nor salutary. If that were the rule of dam- 
ages in case of willf uF trespass, the logical resuit would be that large 
corporations might drive their rivais out of business by simply har- 
vesting the ice in the ponds upon which their competitors dépend for 
their source of supply; for such corporations would sufïer only the 
damage of paying what they would hâve paid if they had purchased 
the ice in the open market. And so the courts hâve generally, al- 
though not invariably, f ollowed the rule of the Wooden Ware Com- 
pany Case. For illustration, if trees are willfully eut from a per- 
son's lot, and afterwards manufactured into expensive commodities, 
the plaintiff may retake the goods, even after the improvements hâve 
been put upon them; or he may sue in trover for their value at the 
date which he fixes upon as the time of the conversion. U. S. v. Mills 
(C. C.) 9 Fed. 684. If corn has been willfully taken from a person's 
field, and afterwards manufactured into whisky, the whisky may be 
retaken, or its value may be sued for in trover ; and the time of the- 
conversion may be fixed by the plaintifï. Silsbury v. McCoon, 3 N. 
Y. 379, 53 Am. Dec. 307. The theory is that the défendant gets no 
title to the thing which he obtains by willful trespass ; that the prop- 
erty still belongs to the owner, who may seize it wherever he finds it. 
The défendant is a wrongdoer, and cannot complain if he loses the 
property unlawfully taken, and loses also the added value which has 
been placed upon it. The plaintifï may fix the timè of the conversion 
after the property has been improved, and may thus hâve the added 
value of the property. Wooden Ware Case, supra ; Trustées of Dart- 
mouth Collège v. International Paper Company, supra ; U. S. v. Mills 
(C. C.) 9 Fed. 684; U. S. v. Heilner (C. C.) 36 Fed. 80, 82; U. S. v. 
Bitter Root Development Company, 133 Fed. 274, 278, 66 C. C. A. 653;. 
Adams v. Blodgett, 47 N. H. 219, 331, 90 Am. Dec. 569 ; Foote v., 
Merrill, 54 N. H. 490, 491, 30 Am. Rep. 151; Final v. Backus, 18 
Mich. 218 ; Fine River Logging Company v. U. S., 186 U. S. 279, 294, 
22 Sup. et. 920, 46 I^. Ed. 1164. The fédéral courts recognize the 
Wooden Ware Case as of final authority. 

In the case at bar the défendant urges that this may be the proper 
rule of damages as applied to timber and hides, but, as applied to ice,. 
it is grossly inéquitable, and exposes the défendant to undue severity.. 
The court cannot think so. A défendant who has unlawfully taken 
timber may be exposed to very greatly increased damages from the 
added value that the unlawfully converted timber may bave when, 
manufactured into pulp and fine grade paper. But from the nature 
of the product ice cannot be changed into very expensive commodities. 
The increased value of the ice cornes from the fact that suit may be 
brought at a distant point, in a large city, where a gréater price may be 
obtained from the added expense of f reight and of other expenditures. 
But, on the other hand, the owner of the ice can retake or sue for only 
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the ice that he can find ; and in many cases the ice, f rom its nature, 
has melted or wasted, and the owner is thereby put to some disad- 
vantage in pursuing his remedy. 

3. What was the value of the ice in New York on the 9th day of 
August, 1906? It is necessary first for the court to inquire what ice 
was in New York, for which the demand was made, and for which 
the suit was brought. The case shows that 4,000 tons of ice were eut. 
The case shows, also, that the ice taken from the plaintiff's pond was 
stored in the top tiers of the rooms of the icehouses in which it was 
placed, and where it would be subject to great waste. The testimony 
convinces the court that it was soft ice, eut in the spring, and that there 
would be large waste. I understand the plaintiff to admit that not 
more than 2,400 tons of ice would remain after it was taken in New 
York. From the whole testimony I think this is certainly not allowing 
too much for waste. What was the character of this ice? The tes- 
timony shows that it was of an inf erior character ; that it had cinders 
and dirt in it : that it was soft; and that it was not of a merchantable 
character. There is testimony as to the value of the best marketable 
îce in New York at the time of the demand ; but the priée of good ice 
affords very little assistance to the court in coming to a conclusion as 
to what was the value of the ice in question. There is, however, 
some évidence as to the character of the ice. It clearly could hâve 
been no better ice in New York than it was at the ice pond. If it 
was soft ice at Barberry creek, it certainly was not less soft in New 
York. If there were cinders and dirt in it at the ice fîeld, it would 
be subject to the same conditions in New York. The plaintiff urges 
that the omission of the défendant to ofïer évidence within his reach 
as to the value of this ice is entitled to considération, and may be re- 
garded as in the nature of an admission. I do not think that this 
can be said to be a case where évidence has been held back, and where 
there should be a presumption against the défendant for this reason. 
Hère there is évidence touching the character, and, to some extent, as 
to the value, of the ice in New York. The testimony as to the value of 
marketable ice in New York cannot control ; and, while the wholc 
évidence as to the value of this ice is unsatisfactory, it is of some val- 
ue. In my opinion it would be a gross exercise of arbitrary power for 
me to say that it had a value approaching the value of first-class mar- 
ketable ice. It had a small value at the pond. At the point where 
demand was made it had the added value of packing, shipping, and of 
carriage to New York. After carefully examining ail the testimony in 
the case upon this point, I fix the value of the ice in New York at the 
time of the demand at $3.50 per ton. The value of the 2,400 tons is, 
then, $6,000. To this should be added interest from August 9, 1906, 
to February 9, 1910, $1,260. The whole value of the ice, with inter- 
est, then, is $7,260, and for this sum the plaintiff is entitled to judg- 
ment. Judgment may therefore be entered for the plaintiff for the 
sum of $7,260. 
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g. S. PIEBCE CO. y. UNITED STATES. 

(Circuit Court, D. Massacliusetts. February 12, 1910.) 

No. 114 (1,775). 

1. OusTOMa DuTiES (§ 30*) — Classification^Pickled Oapers— "Pickles and 

Sauces of All Kinds." 

Capers pickled in vinegar, wliich are nsed as a condiment and in flavor- 
Ing sauces, are dutiable under Tarilï Act July 24, 1897, c. 11, § 1, Sclied- 
ule G, par. 241, 30 Stat. 170 (U. S. Comp. St. 1001, p. 1649), relatiug to 
"pielvles and sauces o( all klnds." 

[Ed. Note. — For other cases, see Custouis Dutles, Dec. Dig. § 30.*] 

2. CusTOMs DuTiEs (§ 30*) — Ciassification—Drugs— Substances with Méd- 

ical Fropebtibs. 

Articles are net to be removed from a provision for picl'iles and sauces, 
and placed In a provision for drugs, simply because a médical or tbera- 
peutic property may be extracted from tbem. 

[Éd. Note. — For other cases, see Customa Dutles, Dec. Dig. § .TO.*] 

3. CusTOMS DuTiES (§ 30*) — Classification— Pickles and Sauces— Use. 

Articles are not to be excluded froni tlie provision in ïariff Act July 
24, 1897, e. 11, § 1, Sehedule G, par. 241, 30 Stat. 170 (U. S. Comp. St. 
1901,. p. 1649), for "vegetables * * * including pickles and sauces ot 
all kinds," on the grouijd that they are not palatable or désirable as a 
distinct and separate eatable, or are not known as garden vegetables. 
THe use, rather than strict botanieal classiflcation, is the determinative 
factor ; and capers, vphieh are flower buds, but are used as pickles or as 
a sauce, are included in said provision. 

[E<i. Note. — For other cases, see Customs Duties, Dec. Dig. § 30.*] 

On Application for Review of a Décision by the Board of United 
States General Appraisers. 

For décision below, see G. A. 6,201 (T. D. 2G,849), in which the 
Board of General Appraisers affirmed the assessment of duty by the 
collector of customs at the port of Boston. 

Searle & Pillsbury (William E. Waterhouse, of counsel), for im- 
porters, 

D. Frank Lloyd, Deputy Asst. Atty. Gen. (Thomas M. Lane, of 
counsel), for the United States. 

ALDRICH, District Judge. The question hère is whether capers 
pickled in vinegar and imported in bottles and casks are dutiable un- 
der paragraph 241 of the tariff act of 1897. So far as that paragraph 
concerns this case it is as follows : 

li * * « _^ii vegetables, prepared or preserved, including pickles and 
sauces of all kinds, not speeially provlded for in this act, and flsh paste or 
sauce, forty per cent, ad valorem." 

This statute must be accepted as one to be interpreted according to 
the common meaning of the words employed, and the contention of 
the government is that capers are covered by that part of the para- 
graph containing the following words : "Including pickles and sauces 
of all kinds" — while the contention of the importer is that they are 
either drugs in a crude state, such as buds, etc., provided for in para- 
graph S48, or drugs advanced in value or condition under paragraph 

•Por other cases see same topio & % number lu Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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20, or raw or unmanufactured articles not specially provided for, or 
articles manufactured in whole or in part not specially provided for, 
under section 6 of the act of 1897. 

Capers are imported in bottles and casks, preserved or pickled in 
vinegar, and are used for flavoring sauces and otherwise as condi- 
ments, as, for instance, in the sauce served with boiled mutton and in 
soups, and, as comnionly known, in a combination of anchovies, lem- 
ons and capers as a preliminary relish, or as a stimulus to appetite, 
but they are not used as a separate and distinct food dish. They are, 
however, as said by the Board of Appraisers, edible in about the same 
sensé that any pickle is edible, and, therefore, are hardly like the blis- 
tering, burning and strangulating dried chillies or burnt peppers of the 
Cruikshank Case, 59 Fed. 446, 8 C. C. A. 171, which are largely used 
by manufacturing druggists for making capsicum plasters. 

If I understand the contention of the importer correctly, no question 
is made that the capers were not pickled; but they say they are not 
vegetables, and therefore not within paragraph 241 in question. 

In support of this contention they rely on Nix v. Hedden, 149 U. S. 
304, 13 Sup. Ct. 881, 37 L. Ed. 745, which makes the question whether 
tomatoes are vegetables, although strictly a fruit, turn upon the common 
understanding that such things as are grown in a kitchen garden and 
are served at dinner as an article of food are vegetables. This would 
hardly seem to be an authority for the importer, because it is not con- 
tended that the articles enumerated include ail vegetables, and because 
it makes an article which is a fruit, strictly speaking, a vegetable by 
reason of its association and the common understanding. Without 
going into botanical or therapeutic investigations, the common under- 
standing in respect to capers is probably well enough shown by Web- 
ster's Dictionary, which is in more common use than books on thera- 
peutics or botany, where the caper is described as "the pungent crushed 
green flower bud of the European and oriental caper, much used for 
pickles." 

It would not seem that the construction of this statute ought to dé- 
pend upon the question whether the caper is palatable or désirable as 
a distinct and separate eatable, and, if not, that it necessarily must be 
excluded from paragraph 241 because not included in what Mr. Justice 
Gray in Nix v. Hedden, 149 U. S. 304, 13 Sup. Ct. 881, 37 L. Ed. 745, 
enumerates as garden vegetables. In the sensé of that part of the 
paragraph which provides for pickles of ail kinds, we are not dealing 
with eatable vegetables or side-dish vegetables, but with something 
which associâtes itself with condiments which are not used as side 
dishes, but used to give flavor to the thing with which it is associated 
and a resulting zest to the appetite. It is, of course, true enough that 
capers are not a vegetable in the sensé of a garden or side-dish vege- 
table used as a distinct article of food, but they are in the vegetable 
kingdom and are used for the gênerai purpose for which pickled condi- 
ments are ordinarily used. Therefore their intended use associâtes 
them, not with the vegetables used as eatabîes, but with pickles used 
as condiments. 

According to Webster, and it is something generally understood, a 
condiment is something "used to give relish to food and to gratify the 
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taste; a pungent and appetizing substance, as pepper or raustard; sea- 
soning"; and in Bogie v. Magone, 153 U. S. 623, 14 Sup. Ct 718, 38 
h. Ed. 574, pickles and sauces of ail kinds are accepted as broadly 
including condiments to give fîavor and make f ood more palatable, and 
net as applying to anything which is eaten alone. Under the reason- 
ing of Nix v. Hedden the botanical character of a thing may be 
changed in a statutory sensé by common use and by association, be- 
cause there the controverted tomato, "considered as provisions," 
though botanically a fruit, by reason of its association and use was held 
to be a vegetable within the meaning of the tarift act ; and according 
to the Same reasoning, if considered not as "provisions" but as a 
condiment prepared as a pickle, capers may become a pickle within the 
meaning of paragraph 241 ; and by virtue of the same reasoning green 
tomatoes, which, as generally known, are qUité commonly pickled, 
would become pickles, and this would be so without regard to whether 
they are botanically and technically fruit or vegetables, by association, 
under another phase of the paragraph. 

Under the reasoning of Nix v. Hedden, the canned tomato, which 
is rriuch upon the market and much used as a side-dish food, would, by 
reason of its associations, or considered as a provision, be a vegetable 
within paragraph 241, while if pickled as the pickled green tomato is 
and much in use, it would not be an eatable side-dish, but a pickle or 
condiment, under the other part of the same section, and this would re- 
suit without regard to its being a statutory vegetable or an article of 
food, and without regard to its botanical status as a fruit. 

A statute of this kind ought not to be construed with référence to 
the précise question whether an article is strictly and technically one 
thing or another, because treatment may change the thing from an 
eatable as a distinct and separate dish to a condiment to give relish 
to othér eatables and to gratify the taste. Radishes are unquestionabiy 
a vegetable, but, according to Bacûn, they are not for nourishment 
but for condiment. It would seem clear that Mr. Justice Gray had 
in mind as a çontrolling view the use for which the thing in its im- 
ported State was intended and for which it was suitable, because he 
says : 

"The single question in this case is whether tomatoes, considered as provi- 
sions, are to be classed as vegetables or as fruit." 

And I give considérable wpight to this view, because the raw or pre- 
served tomato as an article of food, thoUgh strictly speaking a thing to 
be classified as fruit, by reason of its: treatment and intended use, under 
rules of construction, became, what it was strictly not, a vegetable ; 
and, because by virtue of the same reasoning, as has already been 
stated, it follows that pickled tomatoes would become pickles, accord- 
ing to the common understanding of the community, and therefore 
would reasonably fall within the statutory provision "ail vegetables 
prepared or preserved, including pickles and sauces of ail kinds." 

In the mushroom case :(A. Zanmati & Co. v. United States, 153^ 
Fed. 880, 82 C. C. A. 626), the mushrooms, though sliced and dried, 
were accepted as vegetables in their natural state rather than vege- 
tables prepared or preserved; and thus again the treatment to which 
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the thing is subjected, and the state in which it is found for use is ac- 
cepted as something to be considered upon the question of its classi- 
fication. 

I was rather impressed at the argument with the truffle and the wal- 
nut cases in the Second circuit, but a more careful examination makes 
it appear that the questions there were not so closely like the one 
hère as to warrant accepting the décisions as controlling this case. 

In the truffle case (Von Bremen, MacMonnies & Co, v. United 
States, 168 Fed. 889, 94 C. C. A. 301) truffles preserved in tins were 
accepted by the court as belonging to the vegetable kingdom, and the 
word "vegetables" was accepted as a word used in the ordinary rather 
than the botanical sensé ; and yet it was held that truffles were some- 
thing not to be classed as vegetables prepared or preserved, because 
they are ùsed solely as a condiment in cooking and never served as a 
table dish. Thus again we hâve the use of the article, rather than its 
strict botanical classification, accepted as the determinative factor. 
And it follows by parity of reasoning that if there are such things as 
pickled mushrooms or truffles, or mushroom or truffle sauces used 
as condiments, this décision would in no sensé be accepted as holding 
that such pickles or sauces would not be properly classified under the 
provision as to "pickles and sauces of ail kinds," because truffles are a 
condiment, and so are pickles and sauces which are put up as a relish. 

The walnut case (United States v. Acker, Merrall & Condit Co., 171 
Fed. 77, 96 C. C. A. 181) was affirmed by the Court of Appeals with- 
out opinion. The importation was assessed as pickles under para- 
graph 241. The Circuit Court in that case accepted In re Johnson, 
56 Fed. 822, as establishing that an article to be assessed under para- 
graph 241 must be a vegetable. In the Johnson case the court was 
dealing with the question whether herring packed and treated in vari- 
ons ways should be classified under a provision with référence to fish 
in cans or packages or as herring pickled or salted, and the incidental 
and gênerai observations in that case with référence to "pickles and 
sauces of ail kinds" could hardly be accepted as a décision that ail 
articles to be assessed under paragraph 241, notwithstanding their 
treatment and intended use, must hâve been strictly and technically 
vegetables in their natural condition. It is difficult to read the John- 
son case as deciding that ail pickles must be strictly of vegetables. 
Moreover, the walnut case in the Circuit Court was put upon the dis- 
tinct ground that the walnut is in no sensé regarded as a vegetable. 

The argument that capers, for more than a hundred years, under 
uniform customs practice, hâve been placed in the dutiable class of 
pickles is something to be considered upon the question as to what the 
phrase "including pickles and sauces of ail kinds" is intended to cover. 

The argument that capers should be treated as a drug or as an un- 
manufactured article, or as an article manufactured in part would 
seem not to be one which should hold in this case. It would be rather 
extrême to hold that the statute in dealing with pickles and sauces, to 
be used as condiments, intended to exclude ail growing products from 
which might be extracted a médical or therapeutic property, and it 
would require extrême argument to make the paragraphs with respect 
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to unmanufactured articles and articles manufactured in part apply to 
capers preserved in vinegar and intended for use in flavoring sauces 
and as a condiment to be used in connection with table foods. 

Without regard to their therapeutic or botanical characterization, 
capers, when pickled in vinegar, become a condiment, and, when con- 
sidérée as condiments, rather than "as provisions," they are fairly and 
reasonably within the provision of paragraph 241. 

The décision of the Board of Appraisers is affirmed. 



UNITED STATES v. HILLEGASS. 

(District Court, B. D. Pennsylvanla. January 27, 1910.)' 

No. SI. 

'1. Banks and Banking (S 256*)^National Banks— Offenses— Aiding and 
Abetting Ofpicbr to Misapplt Ftjnds. 

To authorize the conviction of a défendant of tlie statutory offense of 
aiding and abetting an officer of a national bank in tlie mlsapplication of 
the funds of tlie bank, in violation of Rev. St. § 5209 (U. S. Comp. St. 1901, 
p. 3Ï97), It is not necessary to aver or prove a conspiracy, nor that the 
principal offender had been convicted ; the offenses of the principal and 
accessory both being mlsdemeanors of thé same grade. 

[Ed. Note. — For other cases, see Banks and Banking, Dec. Dig. § 256.*J 
2. Banks and Banking (§ 257*) — National Banks— Oi'Fenses—Indicimbnt 
roB Aiding Ofpiceb to Misapply Funds. 

An indictment charging that défendant knowlngly, wlllfully, and unlaw- 
fully, with intent to injure and defraud a national bank, aided and abetted 
the cashler In misapplylng the funds of the bank, by drawing checks on the 
bank when he had no funds on deposit to meet the same, whlch checks 
were paid by the cashier, dijarges an offense under Eev. St. § 5209 (U. S. 
Comp. St. 1901, p. 3497), and the question whether the criminal intent 
averred Is properly inf érable from the facts proved is for the jury. 

[Ed. Note. — For other cases, see Banks and Banking, Cent. Dig. § 122 ; 
■ Dec. Dig. § 257.*] 

B. Banks and Banking (§ 257*) — Nationai, Banks— Offenses— Pbosectdtion 
FOH Aiding Officeb to Misapplt Funds — Evidence. 

On the prosecution of a défendant, charged under Rev. St. § 5209 (U. S> 
Oomp. St 1901, p. 3497), with aiding and abetting the cashler of a national 
bank to mlsapply the funds of the bank, the mlsapplication of such funds 
by the cashier with criminal intent is a material Issue, and any compétent 
évidence relevant to such issue is admissible. 

[ISd. Note. — For other cases, see Banks and Banking, Dec. Dig. § 257.*] 

4. Banks and Banking (§ 257*) — National Banks— Offenses— Aiding Of- 
F1CEE to Misapplt Fdnds. 

Evidence considered, in the prosecution of a défendant under Rev. St 
{ 5209 (U. S. Comp. St. 1901, p. 3497), for aiding and abetting an officer 
of a national bank to mlsapply its funds with intent to defraud it, and held 
suffldent to sustain a verdict of conviction. 

[Ed. Note. — For other cases, see Banks and Banking, Dec. Dig. § 257.*] 

Criminal prosecution by the United States against De Witt C. Hille- 
gass. On motions for new trial and in arrest of judgment. Over- 
ruled. 

•For otber casea see same toplc & i iiitmbiib in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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J. Whitaker Thompson and Walter C. Douglas, Jr., for the United 
States. 

John McClintock, Jr., and A. Florence Yerger, for défendant. 

HOLIyAND, District Judge. The défendant was indicted under 
section 5209, Rev. St. (U. S. Comp. St. 1901, p. 3497), for aiding and 
abetting Morris L. Hartman, the cashier of the Farmers' National 
Bank of Boyertown, to misapply its funds, which section, so far as 
material to this cause, is as follows : 

"Every * « * cashier * * * or agent of any association who * * * 
willfully misapplies any of the moneys, funds or crédits of the association 
* * * with intent * * * to injure or defraud the association, * * » 
or any individual person ; * ♦ * and every person who with lilîe intent aids 
or abets any officer, clerli or agent in violation of this section, shall be deemed 
guUty of a misdemeauor." 

There are 136 counts in the indictment, ail alike in the statement of 
the offense charged, except that count 1 is gênerai, charging the unlaw- 
ful misapplication by means of divers checks drawn by the défendant 
and paid by the cashier of the bank, and counts 2 to 12, inclusive, 
charge similar misapplications by means of a number of checks, ail 
drawn to the same payée by the défendant, and paid by the cashier to 
the persons named in the count. Counts 13 to 136, inclusive, are spé- 
cial counts, and identical, except as to the date, amount, and name of 
the payée. Count 13, which may be taken as a type of the rest is as 
follows : 

"And the grand inquest aforesaid, inquiring as aforesaid, upon their respec- 
tive oaths and affirmations as aforesaid, do further ijresent that at ail tlie 
times herein alleged the Farmers' National Bank of Boyertown, Pennsylvania, 
was a national banliing association which had been theretofore duly incorpo- 
rated, created, organized, and established under and by virtue of the acts of 
Congress in such case made and provided, and was then and there exlsting and 
doing a banking business at the borough of Boyertown, state of Pennsylvania, 
in the Eastern district of Pennsylvania, and at ail the times herein alleged one 
Morris L. Hartman was the cashier of the said Farmers' National Bank of 
Boyertown, Pennsylvania. And that heretofore, to wit, upon the twenty-fourth 
day of May, in the year of our Lord one thousand nine hundred and six, one 
(De Witt O. Hillegass, late of the district aforesaid, at the district aforesaid, 
and within the jurisdlction of this court, to wit. at the eity of Philadelphia, in 
the State of Pennsylvania, did knowingly, willfully, fraudulently, and unlaw- 
fully, and with intent in hini, the said De Witt C. Hillegass, to injure and de- 
fraud the said' banking association, aid and abet the said Morris L. Hartman, 
being then and there cashier as aforesaid, then and there willfully to misapply 
certain of the moneys, funds, and crédits of the said banking association for the 
use, beneiit, and advantage of him, the said De Witt C. Hillegass, and for the 
use, benefit, and advantage of a person and persons other than the said banking 
association, the name and names of the said person 'and persons being to this 
grand inquest unknown, to wit, the sum of and of the value of torty dollars, 
then and there belonging to and being the property of the said banking asso- 
ciation ; that is to say, the said Morris L. Hartman heretofore, to wit, on the 
day and year last aforesaid, at Boyertown aforesaid, in the district and within 
the jurisdiction aforesaid, being then and there cashier as aforesaid, aided and 
abetted by the said De Witt O. Hillegass, did knowingly, unlawfully, and fraud- 
ulently, and with Intent to injure and defraud the said banking association, 
willfully misapply certain of the moneys, funds, and crédits of the said bank- 
ing association, amounting to the said sum of forty dollars, in manner and by 
the means foUowing, that is to say: That he, the said De Witt C. Plillegass, 
did then and there make, draw, and sign, and did then and there présent and 
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cause to be presented for payment by the said banking association, a certain 
cheek then and there in printing and writing, dated the elghteenth day of May, 
A. D. 1906, autliorizing and direccing tlie said banking association to pay to 
the order of George E. Cummiugs the suin of forty dollars ; and the said ilorris 
Ij. Plartman, being then and there cashier as atoresaid, and by virtue of the 
officiai relation of the said Morris L. Hartman as cashier of the said banking 
association, and by virtue of the power of control, direction, and management 
which the said Morris L. Hartman, as cashier as af oresaid, possessed over the 
moneys, funds, and crédits of the said 'banking association, did then and there 
pay and cause to be paid to National Bank of Pottstown, and to a person and 
persons to the grand inquest unknown, upon and pursuant to the direction and 
authorization contained in the check aforesaid made, drawn, and signed by 
him, the said De Witt G. Hillegass, from and ont of the moneys, funds, and 
crédits then and there belonglng to and being the property of the said banking 
association, and without the knowledge and consent of the said banking as- 
sociation, its board of directors and committces, the said sum of and of the 
value of forty dollars, a more particular description of the said moneys, funds, 
and crédits so paid and caused to be paid being to this grand Inquest unknown, 
which said sum so drawn, paid, and caused to be paid as aforesaid was then 
and there in excess of ail amounts which the said De Witt O. Hillegass was 
then and there lawfully entltled to draw and liave paid ont of the moneys, 
funds, and crédits of the said banking association, as they, the said De Witt 
G. Hillegass and Morris L. Hartman, and each of them, then and there well 
knew ; that on the said date, whea the said cheek was paid and caused to be 
paid as aforesaid, he, the said De Witt G. Hillegass, then and there had no 
moneys, funds, and crédits on deposit to his crédit with the said banking asso- 
ciation ; that there was not then and there due and owing to him, the said 
De Witt G. Hillegass, from the said banking association any moneys, funds, 
and crédits whatever ; that the repayment of the said sum to the said banking 
association was not then and there in any way or manner secured, ail of which 
they, the said De Witt G. Hillegass and Morris L. Hartman, and each of them, 
then and there well knew, and the said sum was then and there willfully, 
wrongfully, and unlawfully appropriated and converted to the use, beneflt, and 
advantage of the said De Witt G. Hillegass, and to the use, benefit, and ad- 
vantage of a person and persons other than the said banking association, the 
name and namés of the said person and persons being to this grand Inquest 
unknown ; and the said De Witt G. Hillegass knowingly, willfully, fraudulently, 
and unlawfully aided and abetted the said Morris L. Hartman, cashier as afore- 
said, with intent in him, the said De Witt G. Hillegass, to Injure and defraud 
the said banking association — contrary to the form of the aet of Congress in 
such case made and provided, and against the peace and dignity of the United 
States of America." 

This indictment was found by the grand jury on the llth day of 
March, 1909, was called for trial on vSeptember 27, 1909, and on 
October 15th a verdict of guilty was rendered by the jury. The rea- 
sons for which a new trial is now urged are 33 in numberf the first two 
of which, however, are more properly questions to be considered on a 
motion in arrest of judgment, and, as they were filed in due time, they 
may be so considered in this case. 

1. It is objected that the indictment does not contain an averment 
of conspiracy or confederacy between the défendant and an officer of 
the bank in violation of the section. The défendant was indicted, not 
for conspiracy, but for the statutory offense of aiding and abetting an 
officer of the bank in a misapplication of the funds. The commission 
of this crime may bave its origin in a conspiracy or confederacy be- 
tween the aider and abettor and an officer of the bank, although it is 
not necessary to establish such a conspiracy in order to convict of the 
offense charged. A conspiracy may or may not hâve existed at the 
beginning of the defendant's overdrafts, or it may hâve developed in 
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the course of his transactions in this regard before he ceased business 
connections with the bank ; but it was not necessary to either aver or 
establish a conspiracy in order to convict of the offense of aiding and 
abetting, and in this particular the court, in the point submitted by the 
défendant, charged the jury much too favorably to him. 

2. It is not necessary to aver that the alleged principal ofïender, to 
wit, Hartman, the cashier, had been convicted prior to the trial of 
Hillegass. It is a rule in common law that in félonies an accessory 
could not be tried before the principal ; but in misdemeanors ail are 
regarded as principals and tried as such. Congress bas declared the 
offense with which the défendant stands charged to be a misdemeanor, 
and under the rule as to misdemeanors he is regarded as a principal, 
and can be tried either before or after the officer whom he aided and 
abetted in the misapplication. In the commission of the offense of the 
misapplication of the funds of a bank under this section, the only part 
an outsider can play in accomplishing the resuit is to aid and abet some 
officer of the bank who has control of the funds. The offense of the 
ofificer in misapplying the funds is of the same grade as that of the 
person aiding and abetting. Both are graded by the same section, and 
declared to be misdemeanors subject to the same penalty, and under 
the common-law rule ail are regarded as principals, and triable either 
together or separately. Gallot v. United States, 87 Ped. 446, 31 C. C. 
A. 44; Bliss v. United States, 105 Fed. .508, 44 C. C. A. 324. 

3. It is objected that the averments of the indictment, if proved to 
the satisfaction of the jury, would in law amount to no more than an 
overdraft. The averments in the indictment are that the overdrafts 
of Hillegass were made by him in aid of the unlawful misapplica- 
tion, fraudulently, and with intent to injure and defraud the bank, so 
that proof of thèse averments would establish the defendant's guilt. 
The uncertainty as to whether the jury would draw the necessary in- 
ference to sustain the averments from the évidence which the govern- 
ment might produce was no reason why the court should sustain a de- 
murrer or quash the indictment, and the refusai to do so is no valid 
reason for an arrest of judgment after the government's évidence has 
been submitted, and the jury, by its verdict of guilty, indicated that 
the évidence submitted by the government was sufficient to sustain the 
averments in the indictment. United States v. Heinze (C. C.) 161 Fed. 
435. The other matters raised as to the sufficiency of the indictment 
need not be considered. 

Reasons 3 to 20, inclusive, of the reasons for a new trial, are 
grounded upon an alleged erroneous admission or rejection of évi- 
dence ; and reasons 21 to 30, both inclusive, are alleged errors commit- 
ted in the charge to the jury. In the remaining 3 reasons it is urged ; 
(1) The verdict is against the law; (2) against the évidence; (3) and 
against the weight of the évidence. Hillegass is charged with the of- 
fense of having aided and abetted one Morris L. Hartman, the cashier, 
to unlawfully misapply the funds of the Farmers' National Bank of 
Boyertown. Hartman became an employé of the bank in 1887, and 
continued with it, either as clerk or cashier, fro'n that time to May 20, 
1907, a short time before it closed. The défendant had business trans- 
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actions with it from the time o£ its incorporation, first in connection 
with his father, who was a director, and upon the death of the latter, 
which occurred on August 1, 1890, he continued his business connec- 
tions with the institution. At the death of his father, Hillegass gave 
his notes and became personally responsible for an indebtedness to the 
bank of about $27,000, for which both he and his father had been re- 
sponsible prior to that date. The défendant continued his connections 
with the bank as a borrower and depositor from that time until the time 
of its close, some time in July, 1907, when his total indebtedness 
amounted to something over $130,000. This amount was made up of 
"discounted notes," amounting to $75,935.97, which had been regularly 
passed by the board; "bond account," amounting to $23,750, some of 
which bonds had been accepted by the board as collatéral for notes, 
and others taken by Hartman in substitution for overdrafts against the 
instructions of the board to the contrary; "overdrafts," amounting to 
$32,838.66, which were checks drawn upon the bank by Hillegass and 
paid by Hartman out of the funds of the bank; "protested paper ac- 
count," which was an account in which many of the overdrafts were 
placed when that account became too unwieldy for the cashier to con- 
tinue it in his cash drawer. 

It appeared from the government's évidence that Hillegass contin- 
ued to présent notes for discount to the board of directors and matters 
were regularly conducted until September, 1905, at which time his 
"discounted notes" had increased very materially, and at that time the 
"overdrafts" began to appear. The board of directors were unaware 
of any indebtedness of the défendant to the bank, other than what he 
owed upon his "discounted notes." Without the knowledge of the 
board, Hartman had permitted Hillegass to overdraw his account, so 
that on or about March 28, 1906, his overdrafts amounted to $24,000, 
$11,000 of which Hartman placed in the statement book under the head 
of "protested paper account," and it was through this entry that the 
président of the bank became aware of the overdrafts, as a resuit of 
which Hillegass and Hartman were called before the board, and on 
April 10, 1906, a settlement was had, and the board was left under 
the impression that the whole of the overdrafts had been provided 
for. On the latter date Hillegass presented ten $1,000 absolutely 
worthless Carrolton Coal Company bonds as collatéral security for 
$10,000 of his notes, and an additional amount, making a total of 
$10,800, which was substituted for the protested paper account, and the 
board was informed by Hartman in the présence of the défendant that 
this amount was the total of Hillegass' overdrafts, when at the same 
time there was an overdraft, of which the board was not informed, 
amounting to about $13,000. This settlement was to go into efïect on 
April 18, 1906, and, notwithstanding the fact that the board had given 
positive directions to both the cashier and the défendant at the board 
meeting on April lOth that no further overdraft would be permitted or 
the acceptance of any securities allowed without the approval of the 
board, Hartman permitted Hillegass to increase his overdrafts to the 
amount of over $6,000 between April lOth, at the time the settlement 
was made, and April 18th, when it was to go into effect. Some time 
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after the date of this settlement, in addition to the overdrafts allowed 
Hillegass, Hartman, without the knowledge of the board, accepted 
from him more of thèse worthless Carrolton Coal Company bonds and 
other worthless bonds of the Alexander & Rich Mountain Company. 
Ail thèse checks mentioned in the indictment are alleged overdrafts 
at the time they were paid, and the account showed that at no time 
did the défendant hâve a deposit of more than $2,000, and on ail this 
indebtedness the bank subsequently succeeded in collecting less than 
$8,000. The défense was that Hillegass did not know he was over- 
drawing his account, and that in fact during the time of the statute of 
limitations, to wit, from March 10, 1906, to the time when Hillegass' 
opérations vi^ith the bank ceased, he had deposited more money than he 
had drawn out. The court, in charging the jury, called attention to 
the évidence offered both by the government and the défense. We do 
not think it necessary to go into a detailed considération of the reasons 
for a new trial. Those filed to the charge of the court fail to point 
out any error committed in that regard, and there are only one or two 
objections to the admission and rejection of évidence which need any 
attention. 

1. Hartman, the cashier, whom it is alleged the défendant aided and 
abetted in the misapplication of the funds, was permitted to testify as 
to the information he gave to the board of directors and the président 
of the board, in the absence of défendant, in regard to the overdrafts 
of Hillegass, and to this testimony the défendant took an exception. 
The défendant is charged with aiding and abetting an officer of the 
bank in the misapplication of the funds. The misapplication of the 
funds with criminal intent by the officer whom the défendant aided and 
abetted were fundamental issues, and necessary to be established to the 
satisfaction of the jury by évidence pertinent to those issues, without 
regard to its connection with the défendant. It was very important in 
this case to know whether or not Hartman was authorized by the board 
of directors, either expressly or by implication, to cash the checks of 
the défendant, in order that it might be ascertained whether or not the 
payment of the overdrafts was a misapplication of the funds with crim- 
inal intent. See Brown v. United States, 143 Fed. 1, 73 C. C. A. 
187. 

2. We do not think the objections to the statements of Hillegass' 
accounts, made by Hartman, which had been handed to Hillegass quite 
a considérable time before the trial, to which he had made no objection, 
hâve any merit in them at ail. At any rate, subsequently, counsel for 
the défendant practically withdrew any objection, and stated that it 
was their désire to hâve this paper go to the jury. 

3. The question of whether or not the bank had received instructions 
from Washington not to déclare dividends at any time during the 
period of Hillegass' transactions with it clearly has nothing to do with 
the case. 

4. Hartman, who was the cashier charged with having made a mis- 
application of the funds, when testifying in this case, had before him 
a statement taken from the books of the bank, in which he had lumped 
many of the entries in the Hillegass account. Upon cross-examina- 
tion, the defendant's counsel asked the witness to explain "what he 

176 F.— 29 
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vvould have to do to unravel one of thèse lump charges." In other 
words, as will be seen from the record foUowing this question, the 
cross-examination was directed toward showing by the witness that the 
time and labor necessary to work out an accurate resuit as to Hillegass' 
account with the bank would be great and very difficult. The proof 
of this fact could not aid the jury in arriving at a conclusion as to the 
guilt or innocence of the défendant. It would have been entirely 
proper for the défendant to cross-examine the witness from the books 
as to the correctness of his conclusions, and as to the correctness of 
the lump sums to which he testified ; but there is nothing to indicate 
that this was the purpose of the question. Subsequently the court 
ordered that the witness during the recess should explain how he ar- 
rived at the lump sums from the books of the bank, and counsel for 
the défendant announced that was satisfactory. 

5. The objection to the correspondence between the Farmers' Na- 
tional Bank, whose funds were misapplied, and the Second National 
Bank of Philadelphia, was admissible, for the purpose of proving that 
the Boyertown National Bank paid certain checks of Hillegass, the 
amount of which was charged to him on the books of the bank, but 
which chéçks could not be obtained, and for this purpose we think it 
was clearly admissible. 

6. It will not be necessary to consider the remaining reasons for a 
new trial separately. It was incumbent upon the government to estab- 
lish the overdrafts of Hillegass with criminal intent. In order to 
prove the overdrafts, the government was required to go back to the 
beginning of Hillegass' transactions with the bank, as his account had 
never been balanced during the whole time of his connection with the 
institution, and it was necessary to show the condition of the "dis- 
counted notes" account,; as well as his transactions in overdrafts, as 
they were both so intermingled as to require an examination of both 
accounts in order to ascertain exactly his indebtedness to the bank in 
either. The intent alleged required affirmative proof of its existence, 
so that the letters written by Hillegass to Hartman in connection with 
his deposits and overdrafts, together with the kmd of notes and se- 
curities generally sent to the bank,- for which he in many instances re- 
ceived crédit, and the irresponsibility of the parties whose checks and 
notes he accepted and foisted on the bank, were facts proper to submit, 
from which the jury could legitimately draw the inference that his 
overdrafts were made with the intent to defraud the bank. 

The motion in arrest of judgment is overruled, and a new trial re- 
fused. 



Tn re CULVER et al. 

(District Court, D. Minnesota, Sixth Division. Decemter 1, 1909.) 

Eankruptcy: (I 3&4*) — Pabtnekship — Marsiiai.ing and Distribution of As- 
sets. 

Evidence eonsiderecl, aiid Jield. to establlsh tluit two liankrupts were at 
the time of thelr bankruptcy, and had loeeu for more thaii 20 years, gên- 
erai partners In ail thelr business ; that ail of their propei-ty, whether held 

•For other cases see same toplc & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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h\ the lumie of tlie firm or of either or botli partners, was partnership 
property, and ail ol' their debts partnershii) debts, whether. evldenced by 
obligations of tlie flrni or eitber or botli partners. 

[Ed. Xote. — For other «ise.s, see Banliruptcy, Cent. Dig. §§ 555-559; 
Dec. Dig. § 354.*] 

In the matter of M. A. and G. H. Culver, partners as Culver Bros., 
bankrupts. On pétition for review of an order of référée assigning 
assets to varions estâtes, dated August 14, 1909, and an order of the 
référée rela.ting to the disallowance of claims against partnership as- 
sets, filed August 19, 1909. Reversed. 

A. B. DareHus, for petitioning creditors. 
E. P. Sanborn, for answering creditors. 
E. H. Crooker, for trustée in bankruptcy. 
Cliff & Purcell, for bankrupts. 

WILLARD, District Judge. It is a mistake to say, as do the re- 
spondent creditors on page 2 of their brief, that the partnership be- 
tween M. A. and Geo. H. Culver conimenced at Ortonville in 1900, 
or in 1901. The évidence requires a finding that it commenced at 
Britton, S. D., in 1885, and that it continued from that date until it 
was ended by thèse bankruptcy proceedings in 1909. It has thus con- 
tinued for more than 20 years without interruption. M. A. Culver 
testified that they had done business with one of their présent creditors 
for more than 20 years. 

It is also a mistake to say, as do the respondent creditors on page 
4 of their brief, that the business in which the partnership was en- 
gaged was mercantile business only. The évidence requires a finding 
that from 1885 until thèse bankruptcy proceedings were commenced 
the bankrupts were partners in each and every kind of business in 
which either one of them was engaged, or in which both were engaged 
together. That what is called by the parties the "outside business" 
did not commence at Ortonville, also, clearly appears from the évi- 
dence. M. A. Culver testified that they had been dealing in gold and 
silver mining stocks before they went to Mankato, and that the Com- 
pany had dealt in iron lands before they went to Ortonville, and that 
they bought a farm or two in Dakota before they left Britton. 

The évidence is uncontradicted that ail thèse transactions, including 
the cattle business at Britton, were transactions which were carried on 
for the benefit of the partnership. The theory that there was a ten- 
ancy in common between the two brothers with référence to each par- 
ticular pièce of land that they bought, and that each transaction outside 
of the mercantile business constituted a separate transaction, independ- 
ent of ail the others, finds no support in the évidence. George Culver 
testified repeatedly that they were gênerai partners in everything, and 
that there was no separate agreement as to each tract of land. 

The évidence also shows that since 1885 neither one of thèse bank- 
rupts has ever had any individual property or business. That their 
partnership agreement extended to every kind of property in which 
either one was interested is shown by the testimony relating to their 

•For other cases see same topic à § number in Dec. & Am. Digs, 1907 to date, & Rep'r Indexes 
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homesteads. When this matter first came up at the examination of 
M. A. Culver, he testified that the two homesteads were handled in 
exactly the same way as thèse mining and other properties ; and on 
cross-examination he said that they belonged to the partnership just 
the same as ail the rest of the property, and that if sold they would di- 
vide the profits and losses just the same as ail other properties ; and, 
what is most significant, he added that that was what they had done 
at Britton where they both had homes. This last statement was cor- 
roborated by George Culver, who testified that when he sold his home 
in Britton he put the money derived therefrom into the business at 
Ortonville. 

It is true that thereafter during the examination some attempt was 
made by leading questions to modify the effect of this déclaration, but 
it is very clear from the évidence that this homestead property was 
treated in exactly the same way as ail the property owned by them; 
in other words, they were gênerai partners in everything. 

In English and American law such a partnership is very rare. This, 
however, is not true in other Systems of jurisprudence. In the Spanish 
Civil Code such a universal partnership in property is recognized, and 
the rights and liabilities of partners therein defined. 

I hold that the évidence requires a finding that since 1885 there has 
existed between the bankrupts such a universal partnership as has been 
heretofore mentioned, and this évidence is to my mind practically un- 
contradicted. The impression which I formed and announced at the 
hearing has been confirmed by a careful reading of ail the évidence. 
The question as to the relations between the two bankrupts must be 
determined largely by the testimony of the partners themselves. There 
are certain undisputed facts, which, according to the respondent cred- 
itors, show that no such universal partnership existed ; but thèse un- 
disputed facts do not create a conflict in the évidence. They simply 
make it necessary to détermine how much the existence of thèse facts 
weakens the positive statements of the two partners as to the existence 
of that relation between them. 

In answer to a question upon cross-examination, M. A. Culver testi- 
fied that his brother was running the merchandise business alçiost 
exclusively. Other évidence presented to the same effect was uncon- 
tradicted, and it was also proven that M. A. Culver devoted very little 
attention to the mercantile business, but did transact, almost exclu- 
sively, the outside business. Thèse facts constitute a circumstance 
indicating the existence of this gênerai partnership. That M. A. Cul- 
ver was a partner in the mercantile business is undisputed. It would 
be very strange if he could entirely neglect that part of the business 
and dévote himself to thèse mining and other transactions, and still 
be entitled to a share of the profits which might resuit from the mer- 
cantile business. 

The évidence shows that very soon after going to Ortonville George 
Culver and M. A. Culver went into the granité business. Part of the 
stock of the granité company stands in the name of George Culver, 
part in the name of M. A. Culver, and part in the name of Culver 
Bros. In view of the évidence in this case, how is it possible to say 
that ail of the granité stock is not partnership property?. 
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'Among the circumstances which, according to the respondent cred- 
itors, indicate that the only partnership business was that relating to 
the merchandise, is the fact that the partnership name was Culver 
Bros. This was the name under which they transacted business at 
Britton, and the name under which they had transacted business from 
that until the présent time. The évidence shows that the business 
other than the mercantile business which the partnership transacted 
was, as a gênerai rule, carried on in the name of M. A. Culver. M. A. 
Culver testified that they treated and kept the mercantile business 
separate from the outside business, and that that was one reason why 
it was transacted in his name. Another reason was, for matters of 
convenience, the business being done by M. A. Culver, it was more con- 
venient to hâve the titles in his name. The existence of a partnership 
having been proven, and it having been established that this partnership 
was engaged in mining and land spéculation, the fact that the title to 
the property acquired in such spéculations was taken not in the partner- 
ship name, but in the name of one of the partners, is not conclusive that 
it is not partnership property. 

The only fund which thèse brothers hâve ever had since 1885 was a 
partnership fund. Ail of the property now held by them in the name 
of M. A. Culver, or in the name of George H. and M. A. Culver, was 
necessarily acquired by the use of partnership funds; and it was 
acquired for partnership purchases, because the évidence shows that 
when it was sold the profits and losses were to be equally divided. It 
was therefore, applying the rule stated on page 9 of respondent credit- 
ors' brief, partnership property. The respondent creditors applied this 
same rule in the présent case, for they claim that the lot upon which the 
store building is located is partnership property, although the title 
thereto is in the name of Geo. H. and M. A. Culver. 

Considérable time was devoted in taking the testimony to the ques- 
tion as to whether the proceeds from the sales of outside property were 
used in the mercantile business or not. Both partners testified posi- 
tively that such proceeds were used; but on cross-examination they 
were not able to state the amount nor any of the détails of such appli- 
cation. While I consider the fact proven, yet I do not consider it at 
ail, material. There was but one partnership, and it was engaged in 
ail kinds of business. The mercantile business was one branch of 
the gênerai business, and whether the funds were kept separate or not 
is, in my opinion, immaterial. 

Much évidence was also taken with référence to statements which 
hâve been made by the bankrupts to their creditors from time to time, 
It is claimed by the respondents that this outside property did nol 
figure nor their outside liabilities in thèse statements. One statement,, 
however, was produced which was given to the Brown County Bank 
(Exhibit 8) wherein ail thèse items did appear. Thèse statements, 
however, can in no way operate as an estoppel against creditors holding 
notes signed by M. A. Culver. The only bearing which they hâve in 
the case is their tendency to show that the statements made by the two 
bankrupts as to their partnership were not correct. 

It is admitted that, while the partnership kept books of account 
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showing the condition of its mercantile business, it kept no bocks 
whatever relating to its other business. This is also another fact the 
only tendency of which is to weaken the statement of the partners as 
to the existence of their partnership. 

But when thèse and ail other circumstances of a similar nature are 
consideréd and given their due weight, the fact still remains proven, in 
my opinion, that there was this universal partnership existing since 
1885. When the brothers vvere at Mankato engaged in the hardware 
business, were they not engaged in partnership business, simply be- 
cause the hardware business was différent from the gênerai mer- 
cantile business which they carried on at Ortonville? There being 
no évidence that the original partnership formed in Britton in 1885 
was ever discontinued or suspended, what would be said of the rights 
of the creditors, if there are any now who became such by reason of 
the hardware business carried on at Mankato? Would they be part- 
nership creditors entitled now to share in the partnership assets, or 
would they be independent and separate creditors? 

As has been said before, this case is an extremely rare one, but it 
has to be disposed of with référence to the recognized principles of 
law. The question is: What shall such disposition be? There are 
apparently only two courses to pursue, for it cannot for a moment be 
contended, in view of the évidence, that the property which stands in 
the name of M. A. Culver is his private property, or that when he 
bought he was engaged in a private enterprise in which his brother 
had no interest. It must be held eitherthat there was one gênerai 
universal partnership and that ail of the property in question is part- 
nership property, or it must be held that there was one partnership 
as to the mercantile business, another partnership as to the granité 
business, another partnership as to the oil business, and another part- 
nership as to the mining business. It would be also necessary to hold 
that, in cases of other pièces of real estate bought by M. A. Culver, 
there was a separate partnership in respect to each pièce so bought. 
No warrant can be found in the évidence for holding that there were 
only two partnerships, one relating to the mercantile business, and 
the other relating to the outside business. When the liabilities are 
apportioned, it would also hâve to be held that the liabilities which 
were incurred on account of the mei-cantile business should be the lia- 
bilities of that partnership, and that each of the other partnerships, 
the granité, the oil, the mining, and the land, should hâve its respective 
quotum of liability. 

The liabilities would hâve to be apportioned in that way, no matter 
how the notes are signed, because, in my opinion, if it is proven that 
a note signed in the name of one of the partners was in fact given for 
the partnership business, and the proceeds realized therefrom were used 
in the partnership business, such note is a partnership liability. Davis 
V. Turner, 120 Fed. 605, 56 C. C. A. 619, Circuit Court of Appeals, 
Fourth Circuit. There being hère one gênerai partnership, ail the 
liabiHties were riecessarily incurred for the benefit of that partnership. 

The impracticabihty of dividing up the assets and the liabiHties 
among the several différent partnerships of which mention has been 
made would be a strong argument against pursuing such a course. 
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But there is a stronger reason, namely, that the évidence does not 
show any such multiplication of partnerships. There was only one 
partnership. Ail of the property belongs to that partnership, and ail 
of the debts are the debts of that partnership. 

The resuit is that the orders hère reviewed are reversed, and the 
case is remanded to the référée, vvith instructions to make an order 
declaring that ail of the property now owned by either one or both of 
the bankrupts is partnership property, and that ail of the debts, wheth- 
er evidenced by obligations of the Culver Brothers, or of M. A. Cul- 
ver, or of Geo. H. Culver or of M. A. & Geo. H. Culver, are partner- 
ship liabilities. 

It is ordered that ail persons interested hâve 20 days from the filing 
of this order in which to file a pétition for review. 



In re WALKER. 

(District Court, N. D. Alabaiiia. S. D. Febniary 5, 1910.) 

No. 8,1C2. 

Bankruptot (§ .S14*) — Pkovable Claims— Indebtedhbss to Partxeis Aris- 

ING AFTBB BaNKRUPTCY. 

Wliere, at the time of the flliug of a jx>titioii in voluntary baukruptcy 
by one partner, the flrm and the Temainins ]>artner are .solvent, and the 
banlirupt is not indebted to either, the solvent partner canuot prove a 
claini agalnst the bankrupt estate because in bis liquidation of the part- 
nerslilp business, owing to cau.ses arising sul)sequently, it f ails to pay 
out, and he is obliged to use funds of hls own ; sucli clalm, if valid, be- 
ing one arising after the banliruptcy, not provable nor released by the 
banlirupt's discharge. 

[Ed. Note.^For other cases, see Bankruptcy, Cfiut. Dig. § 470; Dec. 
Dlg. § 314.*] 

In the matter of G. O. Walker, bankrupt. On review of order of 
référée. AfiSrmed. 

C. B. Powell, for claimant. 

George Huddleston and A. Léo Oberdorfer, for trustée in bank- 
ruptcy. 

GRUBB, District Judge. This was a pétition to review the order 
of the référée in bankruptcy, disallowing the claim of George Pappas, 
as the administrator of Peter Pappas. The bankrupt, G. O. Walker, 
and the deceased. Peter Pappas, were partners, doing business under 
the firm name of the "Birmingham Ice Cream & Dairy Company." 
The bankrupt filed a voluntary pétition on December 24, 1907, seek- 
ing to hâve himself, his partner, and the firm adjudged bankrupts. 
The other partner, Peter Pappas, appeared and resisted adjudication 
of himself and of the firm. The court, thereafter, adjudicated Walk- 
er, but, determining Pappas and the firm to be solvent, declined to 
adjudicate either. The solvent partner thereupon elected to take over 
the partnership assets for administration, and they were, accordingly, 
turned over to him, upon his giving bond to pay ail the partnership 

*For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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indebtedness. A receiver had been appointed, upon the filing of the 
pétition, -vv^ho was in possession of the assets, and who delivered them 
to the solvent partner for hquidation of the partnership aiïairs. The 
solvent partner thereupon settled the partnership affairs, and claims 
that the assets failed of paying the partnership debts, and that he paid 
from his individual resources an amount over and above the assets 
turned over to him, and over and above his proper share of the firm 
indebtedness. For this amount he proved his claim against the in- 
dividual estate of G. O. Walker, which the référée disallowed by strik- 
ing it from the files ; and from this order of the référée the review is 
taken. 

The référée disallowed the claim without passing upon the merits, 
holding that it was not a provable claim against the estate of G. O. 
Walker in bankruptcy, even if correct in its items. 

The certifîcate of the référée contains this statement: 

"Upon the hearing of the said motion, It was admitted that, on and prior 
to December 24, 1907, when the said pétition for adjudication of the said 
firm of Birmingham Ice Cream & Dairy Company and of himseif was filed 
in this court by the said G. O. Walker, the firm of the Birmingham Ice Cream 
& Dairy Company was aniply solvent, and ont of the firm assets ail creditors 
of the flrm could easily be paid, and that both partners contrihuted to the 
firm everythlng he was llable to contribute and had drawn nothlng ont of the 
flrm ; so that, as between the partners, neither owed the other anything ; 
nor did elther owe the firm anything ; and that the claim attempted to be set 
up, which constitutes the subject of this review, arose entirely and altogether 
after the institution of the said proceedings in bankruptcy by the said G. O. 
Walker." 

It will be seen that this is certifled as an admission of the parties 
to the proceeding, and not as a mère finding by the référée. It is 
also borne out by the finding of the court itself that both the firm and 
Peter Pappas were solvent at the time of the filing of the pétition. 

If it be conceded that one partner, to whom a balance is found to 
be due upon settlement of the partnership aflfairs as of the date of the 
filing of the pétition from his copartner, may file a claim in bankrupt- 
cy against the individual estate of his bankrupt partner therefor, the 
principle is not controlling of this case. 

The certificate shows an admission by the parties that at the time 
of the fihng of the pétition there was no indebtedness existing upon a 
partnership settlement, as between the partners, and that the partner- 
ship assets, without resort to the individual property of either partner, 
were amply sufficient to fully pay ail the partnership debts. At the 
time of the filing of the pétition in bankruptcy, the bankrupt partner 
owed the solvent partner nothing, either because of greater contribu- 
tion to the firm assets by the solvent partner or larger withdrawals 
theref rom by the bankrupt partner, or because in order to pay the firm 
indebtedness recourse would be necessary upon the solvent partner or 
his property, after exhaustion of the firm assets. The effect of the 
referee's certificate is not merely that the parties erroneously believed 
the State of the partnership accounts to be, at the time of the filing of 
the pétition, as recited therein, but it is an admission that such was 
the actually existent state of the accounts as between the partners, at 
that time. The case is, therefore, not one of an unascertained or unliq- 
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uidated indebtedness due the solvent partner, Peter Pappas, but one 
in which there vvas no indebtedness at ail due him at that time from 
Iiis bankrupt partner. The indebtedness claimed by him arose sub- 
séquent to the filing of the pétition in bankruptcy, by reason of the 
solvent partner having elected to take the administration of the part- 
nership assets, which, when the pétition was filed, were admittedly am- 
ple to pay ail partnership debts, but which, owing to subsequently aris- 
ing causes, failed to realize enough to do so, and by reason of his 
having undertaken with them to satisfy ail the firm debts. 

If any claim arose in favor of the solvent partner against his copart- 
ner because of the insuffiiciency of the partnership assets to liquidate 
partnership debts and the conséquent necessary resort to the property 
of the solvent partner for that purpose, it was of subséquent origin 
to the filing of the pétition in bankruptcy, and is not a provable claim 
against the bankrupt partner, nor one from which a discharge in bank- 
ruptcy would release him. 

The bankrupt court is one of limited jurisdiction, having jurisdic- 
tion only of proceedings which look to the allowance of provable 
claims, and to the discharge of the bankrupt from his debts on the one 
hand, and to the collection and distribution of his assets among his 
creditors on the other. A proceeding which has no relevancy to one 
or the other of thèse ends must be without the jurisdiction of the 
bankrupt court. 

The bankrupt court retains jurisdiction over a solvent partner, who 
has undertaken to liquidate the partnership afïairs, for the purpose of 
compelling him to account to the trustée for the interest of the bank- 
rupt partner, if any, in the firm, to the end that it may be applied to 
the payment of the individual creditors of the bankrupt partner. In 
this case, there was a defîciency of the partnership assets upon liq- 
uidation of the partnership afïairs by the solvent partner, and the bank- 
rupt court is not concerned in the solvent partner's liquidation of the 
partnership estate upon the ground of collecting and distributing the 
assets of the bankrupt partner among his creditors. Nor has it ju- 
risdiction of the claim of the solvent partner against his bankrupt 
copartner for reimbursement of the amount expended by him in liq- 
uidating the fîrm debts, over and above his share of the defîciency in 
firm assets ; since no such claim was in existence when the pétition 
was filed, and it is not a provable or dischargeable debt against the 
bankrupt partner. 

The bankrupt court, being concerned with the settlement of the 
partnership afïairs only for the two ends mentioned, and not having 
the gênerai jurisdiction of a court of equity to do complète equity 
between the partners as between each other, will not proceed to dé- 
termine the equities of the two partners inter sese, except so far as 
they may be germane to some one of the legitimate purposes of bank- 
ruptcy proceedings ; but will remit the solvent partner to a court of 
equity for a settlement of his claim against his copartner. The dis- 
charge of the bankrupt partner in bankruptcy would be no bar to such 
a proceeding in equity, since the claim on which it is based is not a 
provable one against the individual estate of the bankrupt partner. 
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The pétition for review is denied, at the cost of petitioner, and the 
order of the référée, dîsallowing and striking the claim from the files, 
is sustained and confirmed. 



In re DONAHEY. 

(District Court, M. D. Pennsylvauia. February 1, 1910.) 

No. 1,433, in Bankruptcy. 

1. Bankbuptoy (§ 39C*)— Exemptions— Effect of Removal fkom State. 

Ttie riglit of a banlirupt to hls exemption is to be determined as of the 
date wlien it Is elaimed, and liis removal from tlie state after tlie claim is 
ma(ie is immaterial, altliough the riglit is only given to résidents by the 
State law. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 390.*] 

2. Bankbuptoy (§ 400*)— Exemptions— Sufficibncy of Claim. 

Under a state law giving a debtor the riglit to an exemption in property 
to be seleeted by hlni to a stated value, where a bankrupt was possessed 
of property capable of being divided from which he eould make his sélec- 
tion, lie was required to do so in his scliedules, aud a claim to the ex- 
emption from "proceeds of personal property" to the amouut limited is 
insufflcient. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 071-675 ; Dec. 
Dig. § 400.*] 

3. Bankbuptoy (§ 400*)— Exemption— Waivee of Spécification. 

A speciticatiou of the goods claiuied by a bankrupt as exempt inay I)e 
waived. But no such effect is to be given to an agreement by which the 
owner, as against the claim of a third party Is allowed to take possession 
of the goods aud make a sale of thein in the interest of credltors ; the 
bankrupt takiug no part in the arrangement and the question of his ex- 
emption not entering into it. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 400.*] 

In Bankruptcy. In the matter of W. M. Donahey, bankrupt. On 
certificate from référée, passing on exceptions to bankrupt's claim for 
$300 exemption. Exceptions sustained. 

H. W. Petriken and Atkinson & Pennell, for exceptions. 
Wilberforce Schwoyer and J. Howard Neely, for bankrupt. 

ARCHBALD, District Judge. The right of a bankrupt to his ex- 
emption is to be determined as of the date when it is elaimed. In re 
O'Hara (D. C.) 20 Am. Bankr. Rep. 714, 1()2 Fed. 325. And as in this 
instance he was a résident of Pennsylvauia at the time of filing his 
schedules, where claim was made, it is immaterial that he may now 
be a fugitive from justice in another state, to which, as it is said. he 
bas withdrawn in order to escape arrest by his wife for désertion. 
Springer v. Lewis, 22 Pa. 191 ; McCrary v. Chase, 71 Ala. 540 ; Cald- 
well v. Renfro, 99 Mo. App. 376, 73 S. W. 340; 12 Am. & Eng. Ency. 
of Law (2d Ed.) 85, 80. It is denied that this is the fact, but the cer- 
tificate of the référée seems to assume that it is ; his conclusion being 
that it is of no conséquence, the absence of the bankrupt not having 
interfered with the settlement of the estate. But the $300 exemption 

•For otber cases see same topic & § numbek in Dec. & Am. Digs, 1907 to date, & ReoT Indexes 
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law in Pennsylvania was passée! for the benefit of résident citizens, in 
order tliat they may not be reduced to utter poverty, and become 
charges on the community, and the right to it cannot therefore be as- 
serted where this relation does not exist. Yelverton v. Burton, 26 Pa. 
354 ; McCarthy's Appeal, 68 Pa. 218 ; Dock v. Cauldwell, 19 Pa. Super. 
Ct. 51 ; Collom's Appeal, 2 Penny. (Pa.) 130 ; Snow v. Dill, 13 Phila. 
(Pa.) 138; In re O'Hara (D. C.) 20 Am. Bankr. Rep. 714, 162 Fed. 
325. If there has been any such withdrawal from the state hère, 
however, it took place after the claim was made, which, being good at 
the time, is not to be thrown out because of the bankrupt's having gone 
away afterwards. 

It is further objected, however, that the exemption was not properly 
claimed; money and not property having been asked for. As it ap- 
pears in the schedules, the claim is in terms "for the proceeds of Per- 
sonal property, $300," which does not conform to the requirement of 
the statute. The debtor is called upon to designate the particular prop- 
erty which he desires to retain, which he has the right to do to the value 
of .$300, as determined by a due appraisement. But it is goods, and 
not the proceeds of them, that he is entitled to, and it is thèse, there- 
fore, that he must specify and demand, Hammer v. Freeze, 19 Pa. 257 ; 
In re Haskin (D. C.) 6 Am. Bankr. Rep. 485, 109 Fed. 789; In re 
Wunder (D. C.) 13 Am. Bankr. Rep. 701, 133 Fed. 821 ; In re Pfeiflfer 
(D. C.) 19 Am. Bankr. Rep. 230, 155 Fed. 892 ; In re Blanchard (D. C.) 
20 Am. Bankr. Rep. 417, 161 Fed. 793. He cannot, as hère, claim 
money resulting from a sale. The case is not like In re Renda (D. C.) 
17 Am. Bankr. Rep. 521, 149 Fed. 614, where, after the bankrupt had 
designated the goods which he desired to hâve set aside, they were sold 
by arrangement with the trustée, which, it was held, did not prevent 
him from coming in on the fund. Neither is it like Burke v. Guaranty, 
Title & Trust Company, 14 Am. Bankr. Rep. 31, 134 Fed. 562, 67 C. 
C. A. 486, where .specified property was claimed, the only objection tO 
it being that it was not properly itemized. There may be some things 
in the opinion which go further than that, but that is the real question 
involved, and therefore the one that must be taken to hâve been de- 
cided. It may be, also, that where the only property out of which the 
bankrupt can secure his exemption is indivisible and above the value 
of that which is allowed him, a différent rule should obtain, a sale in 
that case being the only alternative. In re Oderkirk (D. C.) 4 Am. 
Bankr. Rep. 617, 103 Fed. 779; In re Kane, 11 Am. Bankr. Rep. 533, 
127 Fed. 552, 62 C. C. A. 616. But, according to the bankrupt's sched- 
ules hère, he had liquors and cigars to the value of $500, and furniture 
and carpets worth $3,000 more ; so that there was no dearth of goods 
out of which to sélect, and no occasion, therefore, for introducing any 
such exception. 

It is said, however, that there was an arrangement between ail par- 
ties concerned by which, for the purpose of getting better priées for the 
estate, the hôtel property — furniture, liquors, lease, license, and good 
will— -were taken possession of by the trustée and disposed of as a 
whole, which would hâve been .seriously interfered with, and the resuit 
materially reduced, if the bankrupt had been allowed to first take $300 
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worth of property out of it. But that does not meet the question. 
However désirable it may hâve been, from the standpoint of creditors, 
to sell the property in bulk, it was not indispensable, the goods being 
readily divisible; and, if not, the bankrupt was bound to designate 
the particular part to which he would look for his claim, which went to 
the right, and not to the mère exercise of it, the exemption being of 
goods, and not money, and it being essential that they should be ap- 
praised, in order to see that he did not get more than he was entitled 
to. This did not prevent the goods selected from being subsequently 
sold with the rest, if that was deemed advisable. In re Renda (D. C) 
17 Am. Bankr. Rep. 531, 149 Fed. 614. But, besides being necessary 
to détermine their value, it enabled them to be charged with a propor- 
tionate share of the loss, upon their being disposed afterwards at a 
forced sale indiscriminately with others, which is important. In re 
Ansley Brothers (D. C.) 18 Am. Bankr. Rep. 457, 153 Fed. 983 ; In re 
Arnold (D. C) 22 Am. Bankr. Rep. 392, 169 Fed. 1000. 

This is not to say that a spécification of the goods could not be 
waived, and a claim, such as is hère made, be accepted as sufïicient, ail 
parties consenting. But there is nothing hère on which anything of 
that kind can be predicated. No such effect is to be given to the agree- 
ment between the excepting creditor and the trustée, by which the 
amicable action in ejectment which had been entered by Mr. Jacobs as 
owner of the hôtel premises was to be opened, and the trustée allowed 
to take possession and make sale of ail the property in the hôtel in the 
interest of creditors. The bankrupt, so far as appears, had no part in 
this arrangement, nor was the question of his exemption drawn into 
it. It was merely an adjustment between the owner of the hôtel and 
the trustée by which the proceedings which had been instituted in the 
common pleas were withdrawn, and the rights of the trustée, as the 
représentative of creditors, recognized. It cannot be resorted to, to 
dispense with defects in the bankrupt's claim, which it had nothing to 
do with. 

It is further said that the bankrupt had the right to amend. In re 
Duffy (D. C.) 9 Am. Bankr. Rep. 358, 118 Fed. 926 ; Burke v. Guaranty, 
Title & Trust Co., 14 Am. Bankr. Rep. 31. 134 Fed. 562, 67 C. C. A. 
486. But the trouble is he did not do so. And it is too late now, after 
the property has been disposed of. In re Von Kerm (D. C.) 14 Am. 
Bankr. Rep. 403, 135 Fed. 447. - 

The exceptions are sustained, and the exemption disallowed, and tbe 
référée will take action accordingly. 



In re B AILE a 
(District Court, D. South Oarolina. December 21, 1909.)' 

Bankrijptct (§ 398*) — Exemptions— South Oarolina Statuts. 

Under the provisions of the Constitution of South Oarolina (Oonst. art. 
3, § 28), which entitles a debtor to a personal prop«rty exemption of $500, 
except from "payment of obligations contracted for the purchase of such 

•For other cases see eame topic & S numbbb in Dec. & Am. Digs. 1907 to date, & Rer'r Indexe» 
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homestead or personal property exemption," as construed by the Suprême 
Court of the state, which governs in determlning the rlght of a hankrupt 
to the exemption, an Indebtedness for borrowed money used in the pur- 
chase of the property claimed is not an obligation contracted for its pur- 
Chase, and does not defeat the riglit of the bankrupt to the exemption. 

[Ed. Note. — For other cases, see BanUruptcy, Cent. Dig. §§ 670-677; 
Dec. Dig. § 398.*] 

In the matter of Elbert L. Bailes, bankrupt. On review of order of 
référée denying bankrupt's claim to a homestead exemption. Re- 
versée. 

Lambert W. Jones, for creditors. 
Blease & Dominick, for bankrupt, 

BRAWLEY, District Judge. The référée disallowecî the home- 
stead exemption claimed, because, as stated in his report, the funds in 
hand consist entirely of the proceeds of a stock of goods which had not 
been paid for, upon the authority of McGahan v. Anderson, 113 Fed. 
115, 51 C. C. A. 93, and Cannon v. Dexter Broom Company, 120 Fed. 
657, 67 C. C. A. 119 ; but upon the pétition for review it was stated 
that the référée refused to allow the bankrupt to offer testimony which 
the bankrupt was prepared to ofïer, which testimony would hâve shown 
that there was in said stock of merchandise on the 3d day of December, 
1908, goods and merchandise of the value of $1,347.80, which could 
be identified as having been a part of the stock, and which had been 
paid for in full. I was of opinion, and so stated in the order then 
made, that if the bankrupt could prove satisfactorily that there were 
goods and merchandise in his stock which had been fully paid ior, 
the rule laid down in the Anderson and Cannon Cases would not apply. 
The pétition was referred back to the référée, with directions to allow 
Bailes to ofïer testimony in support of the allégations set up in his 
pétition for review, and the case is now before me upon a second 
report of the référée and the testimony taken by him. 

It appears from this testimony that Elbert L. Bailes, the bankrupt, 
testifies that this stock of merchandise was purchased at the sale made 
under orders of this court by his brother, and that since that time he 
has been in charge of it, and he swears that at the time of the sale there 
was a considérable quantity of merchandise in the stock of goods which 
had been fully paid for long before the bankruptcy proceedings were 
instituted, and that there was, at the time when his testimony was 
taken, such merchandise amounting in value to considerably more than 
$500, the amount of the personalty exemption claimed. This testi- 
mony has not been contradicted, and therefore must be taken upon this 
hearing as true ; but the référée has disallowed the homestead exemp- 
tion, and the case is again before me upon the pétition to review his 
finding. 

The référée reports that the bankrupt began business in the year 
1906 by borrowing $5,000 from his wife, that during ail the time that 
he continued in business he was indebted to her and to other creditors 
from whom he bought merchandise, and that the note for $5,000 given 
to his wife has been proved as a claim against the bankrupt estate, 

•For otter cases see sama toric & { numeeh in Dec. & Am. Digs. 1907 to date, & Rep'r Indsxei 
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which will pay possibly a little more than 30 cents on the dollar of liis 
iiidebtedness ; but it appears from the testimony that in January, 1907, 
he had on hand a stock of goods of the value of $7,000, that his in- 
debtedness to merchandise creditors was less than $1,000, and the 
claims of the merchandise creditors proved in this case were, with 
slight exceptions, ail contracted subséquent to January, 1907, so it 
seems to be established that in January, 1907, he had on hand mer- 
chandise which had been paid for in f ull to an amount considerably 
more than $5,000. 

It is true, as found by the référée, that he was continuously in debt 
from the time he commenced business until its disastrmis conclusion, 
and it is not surprising, therefore, that the moral sensé of the référée 
is shocked, when a man who has lived for two or three years at the 
expense of his creditors, and whose estate will only pay about 30 cents 
on the dollar of his indebtedness, should claim $500 as an exemption 
and receive a f ull discharge of his debts ; but the court is not con- 
cerned with the wisdom or justice of the homestead exemption law, 
and it is to be governed in such matters by the laws of the state. They 
déclare that every head of a family shall be entitled, as a homestead 
exemption, to personal property of the value of $500, with a proviso 
that there shall be no homestead exemption from "payment of obliga- 
tions contracted for the purchase of said homestead or personal prop- 
erty exemption." 

The Suprême Court of South Carolina in McNair v. Moore, CA S. C. 
82, 41 S. E. 8r39, has decided that money borrowed and applied to the 
payment of the purchase price of land bought of a third party is not 
a contract for the purchase money of the land in the sensé of the Con- 
stitution. There was a like décision under a similar provision of the 
old Constitution in Calmes v. McCracken & Koon, 8 S. C. 97, where 
Calmes borrowed from Koon the money which paid the cash portion of 
the purchase money of land which he subsequently claimed as a home- 
stead. It was contended in that case that the note given by Calmes to 
Koon was "an obligation contracted for the purchase of said home- 
stead." The court held that this was not supported by the letter or the 
spirit of the Constitution ; that Koon was in no wise a creditor by rea- 
son of any contract for the purchase, and it is only in favor of such 
a creditor that the constitutional exemption can apply, saying that the 
proviso which excludes the right of homestead "was a provision for 
the benefit of thé vendor, for without it, if the purchase money was 
not paid or secured to be paid, a judgment which he might afterwards 
recover on the debt so created might be defeated by the interposition 
of the right of homestead by the debtor." 

Thèse décisions by the Suprême Court of South Carolina, interpret- 
ing the Constitution of this state in a matter of purely domestic con- 
cern, will be followed by the courts of the United States ; and, assum- 
ing that the goods claimed as homestead exemption had been paid for 
out of the moneys borrowed from the wife, they seem to be conclusive 
that this indebtedness to the wife is not a bar to the homestead exemp- 
tion. As matter of course, the wife is not hère objecting to the allow- 
ance of the homestead exemption. 
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It is therefore ordered and adjudged that the report of the référée 
disallowing the exemption be reversed, and that the trustée do pay over 
to Elbert L. Bailes, out of the moneys in his hands, the sum of $500 
as a homestead exemption of personalty. 



In re CULLEN. 

(District Court, E. D. Pennsylvanla. February 11. 1910.) 

No. 3,28a 

Bankktjptct (§ 34.Ô*) — Claim to Fund — Judgment Oreditob — Releasb — 

"OtHER e STATE." 

A judgment créditer expressly released his lien on certain described real 
estate of bis debtor that it might be conveyed to a mortgagee, the debtot 
having a right to reconveyance on payment of the mortgage debt at any 
time before the property should be sold by the mortgagee. The release. 
however. provided that It should not affect the ereditors' lien on the other 
estate of the debtor. Held, that on a sale of the property free from liens 
by the mortgagee and the debtor's trustée In bankruptcy, realizlng a sum 
more than sufficient to pay the mortgage debt, such surplus did not con- 
stltute "other estate" within the meaning of the release, and that the 
judgment créditer had no claim thereto. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 345.» 
For other définitions, see Words and Phrases, vol. 6, p. 5080.] 

In the matter of Thomas A. Cullen, bankrupt. On review of deci- 
.sion of référée. Affirmed. 

Henry A. Hoefler, for Edward Trainer. 

John Dolman, for Bergner & Engel Brewing Company. 

J. B. McPHERSON, District Judge. The point upon which the dé- 
cision of this case must turn will appear from the following statement 
of f acts : 

In October, 1903, the bankrupt owned 10 houses upon which Edward 
Trainer held two judgment Uens, while a building association held three 
prior mortgages upon the same property. The bankrupt's indebted- 
ness to the association was evidently not in a satisfactory condition, 
for a plan of liquidation was made between them on October 6th, 
which is evidenced by the following resolutions : 

"It was moved and seoonded that the offer of Thés. A. Cullen be accepted, 
viz., to transfer to the Ass'n the 10 bouses situated at No. 1802 to 1820 So. 
Bancroft St. inclusive, upon which the Ass'n now bas a mortgage. To apply 
the rents, tirst deducting repairs and colleoting commissions, to the payment 
of ground rent, taxes, water rents and the dues in the Ass'n on the loau now 
existing, as well as Interest on the amount of money which the Ass'n will ad- 
vance to pay the taxes now due. 

"Mr. Cullen agreeing to pay on demand any déficit between the rents and ex- 
peuse charges due and Interest above mentiened. Failure en hls part to pay 
the déficit on demand being a sufficient authority for the Ass'n selling the prop- 
erties for the best priée they will brlng. 

"The following motion was made and carrled: 

"That if Mr. Cullen pays the Ass'n debt against the houses above mentloned 
at any time while they remain in the Ass'n hands, that they be reconveyed 
over to hlm. This not to impair the Ass'n right to sell tlie houses at any 

*Por otlier case> aee •ame topic £ i numbeb lu Dec. & Am. Dlgs. 1907 to date, & Rep'r Indozea 
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time, If the déficit between receipts and payments referred to in the former 
motion Is not paid on demancL" 

To aid in carrying out this plan, Traîner released his judgments on 
October 26th ; the important language of the release being a covenant 
that : 

"1 will not at any time or times hereafter, sell or dispose of, attacti or levy 
upon, or claim or demaud tlie aforesaid promises, with tlie appurtenances, or 
any part thereof, in or by virtue of ttie aforesaid judgment, or claim any es- 
tate therein, so ttiat the said Thomas A. Cullen, his heirs and assigns, shali 
and may hold the same, free and clear of and from the judgment aforesaid; 
provided, however, that nothing herein contained shall invalidate tlie lien or 
seeurlty of the said judgment upon the other estate of the said Thomas A. Cul- 
len." 

On December 14th the bankrupt carried out his part of the plan by 
conveying the houses to the association in pursuance of the foregoing 
resolutions, and the association continued to administer the property 
until March 24, 1909. Cullen was adjudged a bankrupt late in 1908, 
and on March 4, 1909, the référée made an order directing his equity 
in the houses to be sold free of liens. In order to make an advan- 
tageous sale, the association joined the trustée in selling the whole title 
on March 24th — not only the bankrupt's equity, but also the légal title 
that had been conveyed in December, 1903 — and, after the association's 
claim had been paid in full out of the proceeds of sale, a fund remained 
which belonged to the bankrupt's equity. To this fund two claimants 
appeared. Traîner and the Bergner & Engel Brewing Company. It 
would needlessly increase the difficulty of understanding the question 
for décision if the facts conceming thèse claims should be stated in 
détail. It is enough to say that if the equity of the bankrupt in the 
property was part of his "other estate" — within the meaning of that 
phrase in the proviso of Trainer's release — Traîner should receive the 
fund in dispute; otherwise, the claim of the brewing company is su- 
perior in right. 

The référée (Théodore M. Etting, Esq.) decided against Trainer's 
contention, and I shall add only a few words to explain why I agrée 
with his ruling. In my opinion the bankrupt's equity in the houses 
cannot be properly described as "other estate of the said Thomas A. 
Cullen" ; that is, as something else than the very property in which it 
is an équitable interest or an équitable estate. Traîner gave up ail 
right of every kind which he could claim in or out of thèse spécifie 
houses by virtue of his judgments, so that the property might be free 
and clear from the grasp of thèse liens; but he expressly retained the 
lien and security of the judgments against "other estate" of his debtor. 
As I understand the release, it must mean at least this : "I abandon my 
claim upon whatever estate or interest Cullen now has in thèse houses ; 
but I retain my rights against any other estate that he may now pos- 
sess, or may come to possess hereafter." If, therefore, Cullen's equity 
under his arrangement with the association was an estate that existed 
when the release was executed, Trainer expressly gave up ail claim 
upon it for "any time or times hereafter," and has no right to the fund 
now in hand, which merely stands in its place. To my mind the ques- 
tion seems to be free from difficulty. Cullen did not convey his whole 
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estate, équitable as well as légal, to the association. He continuée! to 
hold a certain undefined but real interest, and this never passed out of 
his ownership. It is this that was sold on March 24th, and upon this, 
or its proceeds, Traîner by an instrument under seal had released any 
claim whatever under his judgments. 
The décision of the référée is affirmed. 



In re MUDARRI. 
(Circuit Court, D. Massachusetts. January 8, 1910.) 

1. AuENS (§ 68*) — Natuealization—Proceedings— Objections bt United 

States. 

Naturallzation Act .Tune 29, 1906, c. 3592, § 11. 34 Stat. 599 (U. S. Comp. 
St. Supp. 1909, p. 482), provides that the United States shall hâve the 
rlght to appear to cross-examine the petitioner and the wltnesses pro- 
duced In support of his naturalization pétition eonceming any matter 
touching or in any way afCecting his rlght to admission to citizenship, and 
may call wltnesses, produce évidence, and be heard in opposition to the 
pétition. Held, that the court will ordinarily admit a petitioner to citi- 
zenship In the absence of declared opposition by the United States, and 
hence it Is the duty of the United States attorney to specify his objections 
and to support the same by argument. 

[Ed. Note. — For other cases, Aliens, Dec. Dig. | 68.*] 

2. Aliens (§ 61*) — Naturalization— "Free White Pekson"— Sybians. 

A Syrian bom in Damascus is a "free white person," entltled to nat- 
uralization under Rev. St. § 2169 (U. S. Comp. St. 1901, p. 1333), provlding 
that the provisions of the title relatlng to naturalization shall apply to 
aliens, being free white persons, etc. 

[Ed. Note. — For other cases, see Aliens, Dec. Dig. § 61.* 

For other définitions, see Words and Phrases, vol. 8, pp. 7446, 7447]. 

Naturalization proceedings on pétition of one Mudarri. Naturaliza- 
tion granted. 

William H. Lewis, Asst. U. S. Atty. 

LOWELL, Circuit Judge. The petitioner was bom in Damascus, 
and testified that he was a Syrian by race. The United States attor- 
ney was asked if he opposed the petitioner's naturalization. He re- 
plied that the United States would call the court's attention to the 
petitioner's birthplace and presumed race ; that it would neither ap- 
prove nor oppose naturalization, but would leave the allowance there- 
of to the judgment of the court. This course the court deems quite 
improper, for reasons which may hère be stated briefly. 

Section 11 of the présent naturalization act provides that the United 
States — 

"shall hâve the rlght to appear before any court or courts exercising jurisdic- 
tion In naturalization proceedings for the purpose of eross-examlniug the pe- 
titioner and the wltnesses produced in support of his pétition concernlng any 
matter touching or in any way affecting his right to admission to citizenship, 
and shall hâve the right to call wltnesses, produce évidence and be heard in 
opposition to the granting of any pétition In naturalization proceedings." Act 
.lune 29, 1906, c. 3592, 34 Stat. 599 (U. S. Comp. St. Supp. 1909, p. 482). 

•For other cases see same topic Ik % numbek la Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
176 F.— 30 
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The court is informed and understands that, by virtue of the sec- 
tion just quoted and of instructions thereupon issued by the Bureau of 
Naturahzation, the United States attorney has made careful inquiry 
concerning the admissibility of the petitioner in the case at bar, and 
in like cases. The court is glad to acknowledge the helpfulness of 
this preliminary inquiry. Without it the examination of the petitioner 
and of his witnesses in court, whether condUcted by the attorney or 
by the court itself, would be at haphazard, as was the examination 
by the court before the act of 1906. By the course now adopted, the 
proof in every case is made satisf actory ; while, under the old statute, 
real proof was very often wanting. But the act of 1906 has donc 
more than help the judge in making an investigation of fact for him- 
self. We need not consider what would be the court's duty if the 
United States should now take no part in naturalization proceedings. 
Svtch a course is practically unthinkable. Where preliminary inquiry 
has been made ; where the attorney attends at the hearing, and in be- 
half of the United States examines the petitioner and his witnesses 
with the freedom permitted in cross-examination ; where the right to 
offer additional évidence is fully recognized, being often exercised in 
Hke case— the court is ordinarily justified in restricting its function to 
a décision as between litigants. The court, indeed, is not required to 
admit the petitioner to citizenship, although the United States assents 
thereto; but, after a hearing conducted as above described, the court 
will ordinarily admit to citizenship in the absence of declared op- 
position by the United States. No more than any other litigant can 
the United States be permitted to put the court to an independent 
investigation of law or of fact, without announcing its own conten- 
tion in the matter. That wliich the United States is unwilHng to sup- 
port by argument the court need not consider seriously. When this 
position had been explained to the United States attorney, he promptly 
and properly announced that the United States opposed the naturaliza- 
tion of the petitioner on the ground that he was not a free white per- 
son within the meaning of Rev. St. § 2169 (U. S. Comp. St. 1901, p. 
1333). In support of their several contentions, the United States and 
the petitioner hâve submitted brief s. 

The case at bar is pretty well covered by the opinion of this court 
in the Halladjian Case, 174 Fed. 834, although what was there said 
of Armenians does not apply in every respect to Syrians. Those who 
call themselves Syrians by race are probably of a blood more mixed 
than those who describe themselves as Armenians. However this 
may be, the older writers on ethnology are substantially agreed that 
Syrians are to be classed as of the Caucasian or white race. Modem 
writers on ethnology, who hâve departed from the ancient classifica- 
tion, are not agreed in substituting any other which can be applied un- 
der section 3169. Inasmuch as Syrians hâve been classified as above 
stated, and as this court has long admitted! Syrians to citizenship, the 
petitioner will also be admitted. 

While the case at bar is thus free from considérable doubt, yet the 
court may properly point out that cases of difficulty are likely to arise 
in construing section 2169, unless its wording is changed and the in- 
tent of Congress is made to appear. That section implies a classiiica- 
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tion of some sort. What may be called for want of a better name the 
Caucasian-Mongolian classification is not now held to be valid by 
any considérable body of ethnologists. To make naturalization dépend 
upon tliis classification is to make an important resuit dépend upon 
the application of an abandoned scientific theory, a course of pro- 
ceeding which surely brings the law and its administration into dis- 
repute. Hère it is impossible to substitute a modem and accepted 
theory for one which has been abandoned. No modem theory has 
gained gênerai acceptance. Hardly any one classifies any human race 
as white, and none can be applied under section 2169 without making 
distinctions which Congress certainly did not intend to draw ; e. g., 
a distinction between the inhabitants of différent parts of France. 
Thus classification by ethnological race is almost or quite impossible. 
On the other hand, to give the phrase "white person" the meaning 
which it bore when the first naturalization act was passed, viz., any 
person not otherwise designated or classified, is to make naturaliza- 
tion dépend upon the varying and conflicting classification of persons 
in the usage of successive générations and of diiïerent parts of a 
large country. The court greatly hopes that an amendment of the 
statutes will make quite clear the meaning of the word "white" in 
section 2169. 



PENNSYLVANIA STEEL CO. et al. v. NEW YORK CITY RY. 00. et al. 

(Circuit Court, S. D. New York. Jamuiry 10, 1910). 

Nos. 2-9, 2-35, 3-37, 2-149, 3-114. 

Courts (§ .500*)— FEDr;BAL Cotibts— AD,jus'rMENT of Claims Against Receivebs 
— Questions Detep.mined. 

In adjusting a daim of a recelver for a street railroad eompany ap- 
pointed by a state court ngainst reeelvers of lessees of sucli road, ai>- 
pointed by a fédéral court, for its use and occupation while in their posses- 
sion before it was turned over to the state reeeiver, the fédéral court will 
not undertalce to détermine how much of the rental shall be paid to the 
state reeeiver and Iiow much to the eompsiny, which is a uiatter to be dis- 
posed of by the state court. 

[Ed. Note. — For other cases, see Courts, Dec. Dig. § 500.*] 

In Equity. Suits by the Pennsylvania Steel Company and the Deg- 
non Contracting Company against the New York City Railway Com- 
pany and the Metropolitan Street Railway Company; the Morton 
Trust Company, as trustée, against the Metropolitan Street Railway 
Company and others (two cases) ; the Guaranty Trust Company of 
New York, as trustée, against the Metropolitan Street Railway Com- 
pany and others ; and the Guaranty Trust Company of New York, as 
trustée, against the Second Avenue Railroad Company in the City of 
New York and others. In the matter of the application of the Sec- 
ond Avenue Railroad Company in the City of New York and George 
W. Linch, reeeiver, for allowance of claim. Order of référence. 

•For otber caees see eame topic & i numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Byrne & Cutcheon, for Pennsylvania Steel Co. and another. 
Masten & Nichols, for receivers of Metropolitan St. Ry. Co. 
Dexter, Osborn & Fleming, for receivers of New York City Ry. Co. 
James L. Quackenbush, for New York City Ry. Co. 
J. Parker Kirlin, for Metropolitan St. Ry. Co. 
Brownson Winthrop, for Morton Trust Co. 
Davies, Stonç & Auerbach, for Guaranty Trust Co. 
John W. Griggs, for Second Ave. R. Co. and another. 

LACOMBE, Circuit Judge. This is a pétition dated December 29, 
1909, by the Second Avenue Railroad Company and by George W. 
Linch, its receiver, under order of the Suprême Court of the state 
dated September 19, 1908.. It prays that this court will proceed by 
référence to a spécial master to détermine petitioners' claims for com- 
pensation for the use and occupation f rom June 1, 1908, to November 
13, 1908, of the property of the road theretofore leased to the Met- 
ropolitan Street Railway Company; and to détermine how much of 
such compensation shall be paid by receivers of the New York City 
Railway Company and how much by receivers of the Metropolitan 
Street Railway Company ; also, how much of such compensation shall 
be paid to the Second Avenue Railroad Company and how much to 
Mr. Linch as its receiver. 

In October, 1908, pétition was filed asking that the property in ques- 
tion then held by the receivers of this court should be turned over to 
the receiver of the Second Avenue, and that certain claims then made 
by him be adjusted and paid. Référence may be had to opinion in 
Morton Trust Company v. Met. St. Ry. Co. (C. C.) 165 Fed. 489. The 
several claims were there discussed, some of them disposed of, and 
others referred to the spécial master. It was supposed that by this 
time they would hâve been presented and liquidated ; but the présent 
applications disclose the fact that after that décision the parties in in- 
terest took a long vacation, and nothing has been presented to the 
master. Now we hâve a similar application for référence as to one 
of the claims. The reason suggested for a further order is that the 
first one was entitled in only one of the many suits, and an adjudication 
therein might not bind ail interests. The suggestion is not persuasive. 
Ail that the petitioners are concerned with is to get their money. If 
they had proceeded promptly under the old order and liquidated their 
claim, they would probably receive a check for the same within a few 
days. It is also not easy to understand why this alleged defect in the 
order did not suggest itself to some one in the course of the last 14 
months. Nevertheless the alleged debt is the debt of the court, in- 
curred (if it be incurred) by the court's receivers, whatever their title 
may be, and if the making of an additional order will expedite its liq- 
uidation such an order will be made. But, in view of the long and un- 
explained delay, the order will provide that the claim be filed with the 
spécial master within 15 days, and that he be instructed to set it down 
for an early hearing and to require counsel to be prompt in proving it. 

The court takes this occasion to suggest again to ail the spécial mas- 
ters that ail claimants should be required to be prompt in making proof 
of their claims. It is hoped that the court's administration of ail thèse 
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properties is drawing to its close, and the time will soon corne when 
dilatory creditors will not be allovved to file claims nunc pro tune, and 
when dilatory claimants will be required to complète their proofs 
promptly or hâve their claims dismissed. 

Referring again to the opinion in 165 Fed. 489, it will be noted that 
there were other claims then advanced by petitioners, of which it now 
appears, upon inquiry by the court, the spécial master who was au- 
tiîorized to pass upon them more than a year ago bas never heard. It 
might be fair to assume that such a condition imports a waiver of 
them; but the resuscitation of this claim for use and occupation may 
indicate that they also are to be brought up under some fuUer head- 
lining. The order made under this décision will there fore contain a 
clause that ail claims of the Second Avenue Railroad Company or its 
receiver, not covered by the terms of thi.s order, against receivers of 
this court who bave heretofore held temporary possession of the prop- 
erty of such railroad, must be filed with the spécial master within 30 
days or be forever barred. 

As to the subsidiary request that the master détermine how much 
of the compensation, if any be due, shall be paid by receivers of the 
New York City Railway and how much by receivers of the Metropoli- 
tan Street Railway, the order will permit him to do so, if it be found 
oecessary. But as at présent advised the court sees no necessity of bis 
wasting- time over any such détermination. Any claim which may be 
proved for use and occupation of the Second Avenue Road by re- 
ceivers of this court, whatever their title may be, will be paid, and 
how such payment shall be distributed as a matter of charge and 
crédit between the différent interests represented will be adjusted by 
the master in the gênerai accounting between such interests. 

As to the other subsidiary request that the master détermine how 
much of the compensation, if any be found due, shall be paid to the 
Second Avenue Railway Company and how much to its receiver, this 
court must register an emphatic déniai. AU money found to be due 
will hâve to be paid to the same individual, George W. Linch, receiver 
of the Second Avenue Railway Company, either as receiver of the 
choses in action of that company or as the holder of a chose in action 
accruing after he took its place. How he shall distribute that money 
is a matter for the détermination of the state court, which appointed 
him. It would be indecorous for us to undertake even to indicate 
such distribution, besides which we hâve troubles enough of our own 
without borrowing those of a receivership which this court did not 
create. 



PENNSYLVANIA STEEL CO. v. NE\^' YORK CITY RY. CO. et al. 

(Circuit Court, S. D. New York. January. 12, 1910.) 

Receivers (§ 149*)— Claims Against Receivership~Time for Peoving. 

Where, pursuant to orders of a fédéral court in a proeeeding against 
Insolvent street railroad companies in whlcli receivers hâve been ai> 
pointed, advertisement bas been made requiring claims against the défend- 
ants to be proved before a spécial master before a nanied date, claimants 

•For other cases see same toplc & i numbbk in Dec. fc Am. Dlgs. 1907 to date, & Eep'r Indexes 
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wlio elet-t to prosecute tlieir claims to juclgmeut agaiiist the défendants, 
expecting that their jiidgments will be allowed nuuc pro timc, wiU be re- 
quired to act with reasonable diligence so as uot to delay tlie elosing of tlie 
recelvership ; otberwise tlieir claims will not be allowed agalnst its funds. 
[Ed. Note.^For otlier cases, see Beceivers, Cent. Dig. § 2G;î ; Dec. Dig. 
§ 149.*] 

In Equity. Suit by the Pennsylvania Steel Company against the 
New York City Railway Company and the Metropolitan Street Rail- 
way Company. In the matter of claims against receivers. 

Byrne & Cutcheon, for plaintiff. 

James L,. Quackenbush, for New York City Ry. Co. 

J. Parker Kirlin, for Metropolitan St. Ry. Co. 

Masten & Nichols, for receivers of Metropolitan St. Ry. Co. 

Dexter, Osborn & Fleming, for receivers of New York City Ry. Co. 

lyACOMBE, Circuit Judge. It is more than two years now since 
advertisement was made by the spécial master requiring claims against 
défendants to be filed with him before a named date, if claimants 
elected to prove them against any funds in or coming to receivers' 
hands. Since then from time to time orders hâve been made in spé- 
cial cases allowing claims to be filed nunc pro tune. In many of thèse 
cases the claimants hâve elected to prosecute an action to judgment 
against the railway company, expecting that the court would allow 
such judgment to be filed nunc pro tune as a claim against such funds. 
See (C. G.) 157 Fed. 443. As was indicated in the mémorandum filed 
March 16, 1908 (C. C.) 161 Fed. 78G, this proceeding cannot be held 
up indefinitely for the accommodation of dilatory. claimants. After 
March 1, 1910, no orders will be signed allowing such claims to be 
filed nunc pro tune. Between now and then parties must elect wheth- 
er they will file their claims with the spécial master and submit their 
proofs to him, or will continue to prosecute their actions against de- 
fendants, and such élection will be considered final. 



PENNSYLVANIA STEEI. CO. v. NEW YORK CITY RY. CO. 
(Circuit Court, S. D. New York. February 19, 1910.) 

Street Railhoads (§ 58*)— OLaims Against Rixeivers— Référence. 

Order referring clalm against receivers for lessee street rallroad Com- 
pany, for use and occupation of leased Une after the paynient of rental 
ceased, amended. 

[Ed. Note.— 'Por other cases, see Street Railroads. Dec. Dig. § 58.*] 

In Equity. Suit by the Pennsylvania Steel Company against the New 
York City Railway Company. Motion by Central Park, North & 
East River Railroad Company to amend order of November 30, 1908, 
referring certain questions to the spécial master, on the ground that 
the order does not fully express the décision of the court pursuant 
to which it was entered. 

•For other cases see same toplc & § ntjmbek In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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Byrne & Cutcheon, for Pennsylvania Steel Co. 

J. L. Quackenbush, for New York City Ry. Co. 

Dexter Osborn & Fleming, for receiver of New York City Ry. Co. 

Dykman, Oeland & Kuhn, for Central Park, N. & E. R. R. Co. 

jMasten & Nichols, for receivers of Metropolitan St. Ry. Co. 

LACOMBE, Circuit Judge. The décision was rendered October 
19, 1908. 165 Fed. -172. After stating that receivers should account 
for whatever receipts came to their hands from the opération of the 
lessor's road during the period for which no rent has been paid, de- 
ducting what is properly chargeable against the same, it was referred 
to the master to take testimony and report thereon, and also as to 
petitioner's claim to be paid rent, providing that application to be 
paid a SLim équivalent to rent might be renewed before the master. 
It was the intention to leave the question what amount should be paid 
by receivers to Central Park North & East River Railroad Company 
practically open before the master to be passed upon by him and re- 
viewed by the court. Apparently the order does not specifically refer 
to the spécial master the question of rent, and this motion is granted 
so far as it asks for the insertion of a new clause marked "fourth." 
The motion to amend by restricting the spécial master's inquiry as to 
receipts and déductions to the period from January 1, 1908, to August 
■5, 1908, is denied. It was the intention of the court to hâve the spé- 
cial master investigate and report for the period from date of receiver- 
ship as a basis on which to détermine what amount should now be 
paid, whether rent or quantum valebat. 



PENNSYIA'AXIA STEEL CO. et al. v. NEW YORK CITY RY. CO. MOR- 

TOX TRT-ST CO. V. >iETItX)rOLITAN ST. RY. CO. (two cases). 

GT'ARAXTY TRTTST CO. OF NEW YORK v. SAME. 

(Circuit Court, S. I>. New York. Feliruary 18, 1010.) 

Nos. a-t). 2-,'î,'î, 2-140. 3-H7. 

1, Stheet Rati.iio.vds (S -ÎO") — Lk.\,ses— Bkeacu of Covexant. 

,V oovpnant hy the lesfiee in a lease of a street i-aili'oad to pa.v ail taxos 
"iawfnlly laid and imiiosed" ui)on tiie projierty or fraiicliises rjeiuisefl is 
not bfol<en Ijecanse taxes imiiosed liare lieeu ailowed to bccoine in arrears, 
wliere the delay was cansed liy litiKation institnted in sood taitli hy the 
lessee and aftevward liy its receivers to effect !i réduction of tlie tax, and 
its necessity or iiropriety ha.s been demonstrated by the resnlt. 

[Ed. Note. — For other cases, see Street Railroads, Dec. Dis. § 40.*] 

2. Street Railroads (5 -58*)— Insoi.vekcy asu Receivers— Repair of Leased 

EiNES. 

Orders si'aiired autlioriziUR receivers for tlie lessee of a street railroad 
System to repair certain leased Hues to coniply v\'itb the reipureuients of 
tlie leases. 

|lTd. Note. — For other cases, see Street Railroads. Dec. 1 )!.!,'. § ."iS.*] 

?,. Strket Railroad.s (§ 40*)— Leases— CoN.STRucTioN. 

Wbere a covenant by a lessee of street railroad lines to "iiay and dis- 
charge ail taxes, assessnients, license fées and percentasies of recei]its 

•For otber cases eee same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Kep'r Indexes 
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wHîch may be lavvfully laid or Imposed upon the property or francliiseg 
hereby demised," or on the lessor companies in respect thereof, bas been 
construed by the parties during nine years to include a spécial franchise 
tax created anâ Imposed since the leases were made, such construction 
will be followed by the courts. 

[Ed. Note. — For other cases, see Street Ilallroads, Dec. Dig. § 49.*] 

4. Stkeet Raileoads (§ 58*)— Receivebs— Adoption of Lease. 

The mère payment by receivers for a lessee of a street railroad of what- 
ever the lease requires to be paid to the lessor as compensation for the use 
and occupation of Its property wlU not amount to a final élection to adopt 
and ratify such lease. 

[Ed. Note. — H'or other cases, see Street Kailroads, Dec. Dig. § 58.*] 

5. Steeet Eailroads (§ 58*)— Insolvency and Receivebs— Administration 

CE Peopekty. 

Receivers for an Insolvent lessee of an exteuslve street rallway systeni, 
including a large number of Unes, held on long leases, should so far as 
possible préserve the integrlty of the System untll Its sale. 

[Ed. Note. — For other cases, see Street Rallroads, Dec. Dig. § 58.*] 

6. Street Railroads (§ 58*) — Receivers — Payment of Taxes on Leased 

Property. 

Receivers for the lessee of a street rallway System authorized to pay 
franchise taxes imposed on the lessors of Unes included in such System as 
required by the terms of the leases, which taxes had been in litigation for 
a number of years prier to and during the reeeivershlp, where thelr va- 
lldity and the amounts due hâve been flnally adjudlcated by tbe state 
courts. 

[Ed. Note. — For other cases, see Street Rallroads, Dec. Dig. § 58.*] 

7. INTEBNAL REVENtJB (§ 7*)— INCOME TaX— CONSTRUCTION OF StATUTE. 

The fédéral excise tax imposed on the net income of certain corporations 
by Act Aug. 5, 1909, c. 6, 36 Stat. 112 (U. S. Oomp. St. Supp. 1909, p. 844), 
was not intended to include Insolvent corporations wlth no net income 
whose properties are being administerfed by a court. 

[Ed. Note. — For other cases, see Internai Revenue, Dec. Dig. § 7.*] 

In Equity. Suits by the Pennsylvania Steel Oompany and another 
against the New Yorli City Railway Company; the JMorton Trust 
Company against the MetropoHtan Street Railway Company ; the 
Guaranty Trust Company of New York against the Metropolitan 
Street Railway Company; and the Morton Trust Company against 
the Metropolitan Street Railway Company. In the matter of receiver- 
ships. 

Various pétitions and cross-petitions in the suits above enumerated 
were argued at the same time, and they are so interrelated that they 
should be disposed of in a single opinion. 

Byrne & Cutcheon, for Pennsylvania Steel Co. and another. 

Jas. h- Quackenbush, for New York City Ry. Co. 

Dexter Osborn & Fleming, for receiver of New York City Ry. Co. 

Brownson Winthrop, for Morton Trust Co. 

J. Parker Kirlin, for Metropolitan St. Ry. Co. 

Masten & Nichols, for receivers of Metropolitan St. Ry. Co. 

Davies, Stone & Auerbach, for Guaranty Trust Co. 

•For other cases see eame topic £ § numbbe In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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LACOMBE, Circuit Judge. The questions présentée! on this hear- 
ing will be considered separately, although not necessarily always in 
the order of their présentation. 

Pétition of Harlem Railroad Company. 

This Company is the owner of what, without going into détails, is 
known as the Fourth Avenue & Madison Avenue Line, including 
Eighty-Sixth Street Crosstown Line. The property was leased to the 
Metropolitan Street Railway Company for 999 years on June 11, 1896, 
and has since been operated by that company, by its lessee, the New 
York City Railway Company, and by the receivers of the two last- 
named companies. The pétition prays that receivers "be instructed 
and directed to elect whether or not they will assume and adopt the 
[said] lease, or that it be determined that the petitioner may re-enter 
and repossess its properties therein described," and for gênerai relief. 

As to the élection whether or not to assume and adopt the lease, 
it is sufficient to say that as to ail leases held by the Metropolitan 
Street Railway Company this court in the decree of foreclosure in- 
serted provisions which instructed the receivers to take no action, 
which might be construed as an élection, prior to sale. Appeal was 
taken to the Circuit Court of Appeals, has been argued, and is now 
under considération by the appellate court. Under thèse circum- 
stances, it would be highly indecorous for this court to instruct re- 
ceivers further on this subject, while that tribunal is considering the 
propriety of the instructions already issued — unless some most extra- 
ordinary and unforeseen contingency should arise, of which there is 
no suggestion hère. This élection, however, is of no especial im- 
portance now. The gist of the pétition is that the covenants of the 
lease hâve been already broken, and that lessor is entitled to re-enter. 
If that is so, mère élection to "assume and adopt" would not change 
the situation. 

The alleged breaches of the leases on which petitioner relies are 
thèse : 

(A) The lease provides that the lessee shall during the term of the 
lease "pay and discharge ail taxes, assessments, license fées and per- 
centages of receipts which may be lawfully laid or imposed upon the 
property or franchises hereby demised, or any part thereof, or upon or 
exacted from the lessor in respect thereof, or by reason of the pay- 
ment of the rent hereby reserved or upon the stock of the' lessor by rea- 
son of its receipt of the rent hereby reserved." Subséquent to the 
making of the lease, the state of New York devised and put in force 
a new form of taxation on public service corporations, referred to in 
the record as the "spécial franchise tax." This tax was imposed di- 
rectly on the lessor road. The lessee at once challenged the constitu- 
tionality of this tax, carried the question to the Suprême Court of the 
United States, was defeated, and paid the tax for the year which it 
thus brought up. It also questioned the amount of the tax as assessed 
by the state officiais, and for each and every year undertook to review 
it by certiorari. The multitudinous proceedings thus resulting — for 
there are many other lessors— were instituted by the lessee (after- 
wards by receivers) are pending in court and hâve been carefully at- 
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tended to. Each certiorari is in the name of the lessor; the lessee 
and subsequently the receivers retaining counsel and paying ail the 
expenses of litigation. On November 10, 1909, receivers sent to the 
secretary of petitioner the following letter : 

"Dear Sir: As you doubtless know, the spécial franchise taxes of your Com- 
pany hâve uot heeu paul In full. Proeeedings by certiorari to review the 
assessnient for the years 1901 to 1909 Inclusive were begun in the name of 
your Company and are still pendlng. In vlew of the récent décision of tlie 
Court of Appeals In the Jamalea Water Company Case [196 N. Y. 39, 89 N. E. 
ô81] It is probable that an attempt vrill be niade to collect the unpald taxes by 
a sale of the franchises. ïhe receivers hâve not sufflcient funds to niake rlie 
payments denianded by the coniptroller's office or even the amoUuts whlch 
are not in dispute. It is iwssible that conditions niay arise vvhich wlll involve 
some conflict of interest between your compauy and the Company of vvbose 
property \ve were receivers. We, tlierefore, deem it advlsable and proper to 
give you notice to take Immédiate charge of the proeeedings on behalf of your 
Company.' Our counsel, Messrs. Masten & Nicliols, wlll facilltate you In so 
doiiig." 

It is argued that this was a notification that receivers would décline 
to continue the prosecution of the certiorari proeeedings. The re- 
ceivers contend that no such construction should be put upon their 
letter. The décision referredto therein settled some of the ques- 
tions involved in ail thèse certiorari proeeedings, making it mani- 
fest that the amount of each tax was greatly in excess of what it 
should hâve been. This made it probable that the remaining ques- 
tions might be settled by adjustment with the state and city officiais, 
by mutual stipulations as to the amount of certain items entering into 
each calculation. Inasmu'ch as , the tax was laid on the lessor, and 
counsel in charge had not been selected by the lessor, it was thought 
best to give notice of the situation and afford the latter opportunity 
to put its own counsel in charge, if it saw fit so to do ; the expense of 
litigation, however, being borne by receivers. The letter is susceptible 
of this construction, but, even if it were not, the mère sending of it 
was. not a breach of any covenant, so long as receivers actually con- 
tinued to press the litigation at their expense for the benefit of the 
lessor. 

(B) The spécial franchise taxes for the years 1901-1909 are unpaid, 
and it is contended that this circumstance constitutes a breach of the 
lease. But the record shows that the lessee and, subsequently the re- 
ceivers hâve instituted and prosecuted proeeedings in the state courts 
to secure a review of the action of the taxing officers and efifect such 
a réduction of the tax as would bring. it within what the statute al- 
lowed. 

Thèse proeeedings were not mère devices to delay the payment of 
just obligations; they were prosecuted in good faith and the récent 
décision of the Court of Appeals demonstrates their propriety. The 
lease required the payment of taxes "lawfully laid and imposed"' and 
provided for the payrnent of such taxes "during the term of the 
lease." It is. thought that a delay merely sufficient to secure relief 
from the imposition of exorbitant burdens not lawfully imposed does 
not constitute a breach of the lease. It seems unnecessary to review 
at greater length the elaborate discussion of this question which is 
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found in thc briefs, in view of what is said infra in disposing of the 
pétition of receivers. 

(C) The city having advertised tiie sale of its lien for unpaid fran- 
chise taxes, petitioner voluntarily paid $400,000 to the collector of as- 
sessments and arrears to secure a postponement of such sale, and asks 
that it be forthwith repaid such sum. It is thought this payment was 
unnecessary. The sale of the liens on property of other lessors was 
postponed, without payment being made. But further élaboration of 
this point is unnecessary, in view of instructions to receivers infra. 

(D) The lease contains a covenant to keep the demised property in 
good working order, condition, and repair. The pétition does not 
expressly allège a breach of this covenant; but on the argument it 
was conceded by ail that the property is not now in a proper condition 
of repair. In view, however, of the instructions given to receivers 
infra in regard thereto, further discussion of the subject is unneces- 
sary. 

The prayer of the petitioner that the $400,000 be immediately repaid, 
and that it be allowed to re-enter, is denied. 

Pétition of Eighth Avenue Railroad Company. 

Pétition of Ninth Avenue Railroad Company. 

Thèse pétitions are for the sanie relief and upon substantially the 
same facts, except that no payment has been made by either of thèse 
Toads to the collector of assessments. For reasons above expressed, 
in Re Harlem Railroad, they are denied. 

Pétition of Receivers. 

Repairs on Harlem Road Lines. 

Receivers state that thèse lines are in bad condition, and that accord- 
ing to the estimâtes of their engineers $313,900 will be required to 
restore them to the condition of good repair, which the lease calls for. 
While a reasonable locus pœnitentise may be allowed a person who, 
holding property under such a lease, has allowed it to deteriorate, he 
should act promptly when complaint is made. There seems to be no 
real objection to this expenditure by any one, although upon the argu- 
ment counsel for the trustée under the second mortgage suggested that 
it should be ordered only on condition that the lessor should agrée to 
abandon any claim to re-entry for breach of any covenant. Ail par- 
ties — except possibly this lessor — appeared to agrée in the conclusion 
that the integrity of the System should not now be disturbed. It cer- 
tainly would be promptly disturbed, if the requirements of this lease 
that the property be kept in "good working order, condition and re- 
pair" are not observed. Receivers will take immédiate action to raake 
ail necessary repairs. 

Pétition of Receivers as to Eighth Avenue Repairs. 

This is a similar request for instructions ; the cost of necessary re- 
pairs being estimated at $505,850. It is similarly disposed of. 

Pétition of Receivers as to Spécial Franchise Taxes. 
The receivers set forth the détails of unpaid spécial franchise taxes 
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for the years 1901-1909 showing that the net balance payable, after 
equalization and déductions in aceordance with the décisions of the 
State courts and including interest, is in excess of $3,000,000. This 
includes ail the lines in the system. The last two years cover the 
period when the roads were operated by receivers, and it was stated 
on the argument that they hâve reserved a sum sufficient to settle for 
thèse two years on the reduced basis, but are without means to pay 
even the reduced amount for the earlier years. They also point out 
that it is highly important for ail concerned that payment be made, if 
arrangements can be made with the collecting officers to readjust the 
claims on the basis indicated by the décisions, for two reasons : First, 
it would stop future accumulation of interest ; and, second, payment 
of tax for each year would operate, as indicated in the Jamaica Water 
Company Case, to reduce the amount payable for the next succeeding 
year. They ask for instructions. 

As to so much of thèse taxes as are imposed upon the spécial fran- 
chises of the Metropolitan Street Railway Company itself , it would 
certainly seem that they should be paid as promptly as money can be 
procured for that purpose, and it is not understood that there is any 
serious objection to such a course. The représentatives of bondholders, 
however, strenuously oppose any payment at the présent time of taxes 
imposed on franchises of the leased lines; although the trustée under 
first mortgage suggests that payment be made, for account of ail con- 
cerned without préjudice to future adjustment between them, of the 
taxes for the year 1904. 

Counsel for the second mortgage bondholders contends that grave 
doubt exists whether the spécial franchise taxes assessed in respect to 
the property of the leased lines are payable by the lessee ; also, that 
payment now would necessarily involve a final élection to adopt and 
ratify the lease, and thus adversely affect the disposition of possible 
purchasers to bid upon the foreclosure sale. He does not agrée with 
counsel for the first mortgage bondholders that payment of the taxes 
of 1904 now would be of any advantage. The first mortgage bond- 
holders ask that the whole matter be postponed until the décision of a 
specified certiorari proceeding now pending to review the taxes of 
1905. 

Upon the question whether or not the varions leases impose upon the 
lessee the burden of paying thèse spécial franchise taxes, a brief has 
been filed on behalf of bondholders. It contends forcibly, and with 
the citation of many authorities, that, since this peculiar tax is a new 
création of the Législature of a sort which did not corne into existence 
until after the leases were executed, it should not be included within 
the gênerai provisions which require the lessee to pay ail taxes, assess- 
ments, and charges. The argument is not found persuasive because 
for nine years or more both parties to each and every lease hâve prac- 
tically construed it as imposing the obligation to pay thèse spécial taxes 
vipon the lessee. 

The mère payment by receivers of whatever a lease requires to be 
paid to the lessor as compensation for the use and occupation of its 
property will not amount to a final élection to adopt and ratify such 
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lease. What effect such payment might hâve on the disposition o£ 
possible purchasers at foreclosure sale this court cannot détermine. 
The controlling élément of the situation seems to be the necessity 
for preserving the integrity of the System so long as it remains in the 
hands of receivers ; until foreclosure sale and delivery thereunder dis- 
charges them from responsibility they should leave nothing undone 
which it is within their power to do, and which may be essential to 
secure the offering of the property for sale as a unitary System. 

The situation has changed very much within the past few months. 
Prior to the final décision of the Jamaica Water Company Case, 196 
N. Y. 39, 89 N. E. 581, by the Court of Appeals, no state officer could 
accept anything less than the full amount of the taxes imposed, how- 
ever exorbitant they might be. It is thought, as expressed above, that 
receivers did not make default under any of thèse leases because they 
did not undertake in some way to raise the money necessary to pay 
thèse exorbitant claims in full, pending proceedings to secure their 
réduction by the state courts. This court may be right or wrong in 
such conclusion. If it be erroneous, either or ail of the lessor roads 
which hâve filed pétition can review the décision promptly during the 
March session of the Circuit Court of Appeals if they so désire. But 
a failure now to undertake to discharge thèse taxes by payment of them 
at the equalized and revised rate indicated as proper by the state courts 
might very well be held to constitute a breach of the lease. It is cer- 
tainly reasonable to assume now that there is a final décision by the 
state court of last resort that the state officers who are charged with the 
collection of those taxes would be found ready and wihing to accept 
the reduced amounts in satisfaction and discharge. 

Receivers, therefore, should take up the matter of adjustment of ail 
thèse spécial franchise taxes with the state officers, and, if they succeed 
in effecting a liquidation on the equalized and revised basis, the court 
will authorize the issue of receivers' certificates to an amount sufficient, 
with the money already reserved to cover the last two years, to make 
up the total sum necessary to be paid, including repayment to Harlem 
Railroad Company of the $400,000 it has already advanced to the col- 
lector of assessments. Should foreclosure sale take the property out 
of receivers' hands, before such adjustment can be finally effected, they 
will at least hâve preserved the property intact, without the disintegra- 
tion which would necessarily resuit from making default under thèse 
leases. 

Pétition of Receivers as to Fédéral Tax. 

Receivers ask instructions as to what action, if any, they shall take 
under Act Aug. 5, 1909, c. 6, 36 Stat. 113 (U. S. Comp. St. Supp. 1909, 
p. 841), referring to section 38, which provides for a spécial excise tax 
upon net income of certain corporations, joint-stock companies, and 
associations. The act contains' no provisions as to receivers, and it is 
not thought that Congress intended to include bankrupt corporations 
with no net income whose properties are being administered by a court. 
It would seem to be sufficient if at the time fixed for making returns 
a statement be filed with the proper officer showing that thèse roads 
are in the hands of receivers. Whether the various lessor companies 
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are or are not withiii the terms of the act as corporations carrying on 
business and receiving a net income is a question which they will, of 
course, détermine for themselves upon the advice of their own counsel. 
Whether, if this tax be properly assessed upon them, it should be paid 
by lessor or lessee, is a question to be determined when it may arise. 
Such détermination will be in no way affected by the présent décision, 
since "practical construction" as to such tax cannot be shown. 



ES parte KOERNER. 

(Circuit Court, E. D. Waslilngton, E. D. December 15, 1009.) 

No. 1,425. 

1. Aliens (I 54*)— Froceedinos for Deporïatiox— Conclusiveness of Find- 

iNGS OF Executive Opficebs. 

In proeeedings for the déportation of alien immigrants, wtiUe tlie courts 
are bound by the findings of the Executive Department, they cannot prop- 
erly refuse relief, where on the admitted faets it appears as a nmtter of 
' l&w that the person sought to be deported is not v^'ithin the Inhibition of 
the statute. 

[Ed. Note. — For other cases, see Aliens, Dec. Dig. § 54.*] 

2. Aliens (§ 53*)— Authoritt to Déport— Conviction of Crime in Fobeiok 

COUNTBT. 

The provision of Immigration Act Feb. 20, 1007, c. 1134, § 2, 34 Stat. 
898 (U. S. Comp. St. Supp. 1009, p. 448), excluding from admission per- 
sons "who hâve been convicted of or admit havlng committed a felouy or 
other crime or misdemeanor involving moral turpitude," and of section 
20 (page 459), recpiirlng the déportation of auy alien who shall enter the 
United States In violation of law, do not authorize the déportation of an 
alien because of bis conviction of a felony in the country from which he 
came after his admission into the Uiiited States, 

[Ed. Note. — For other cases, see Aliens, Dec. Dig. § 53.*] 

3. Habbas Corptjs (§ 23*)— Persons Held for Déportation — Authority of 

Courts to Dischargb. 

A court is not precluded f roni dlscharging an alien held for déportation 
on a writ of habeas corpus lieeause of the pendency of au appeal from the 
order of déportation before the Secretary of Commerce and Ijabor. where 
on the admitted faets there is no warrant of law for his déportation and 
he is unlawfully restrained of his liberty.. 

[E<1. Note. — For other cases, see Habeas Corpus, Dec. Dig. § 23.*] 

Pétition by Otto Koerner for writ of habeas corpus. Petitioner 
discharged. 

Munter & Ivovejoy, for petitioner. 
A. G. Avery, U. S. Atty. 

WHITSON, District Judge. The. petitioner seeks release by writ 
of habeas corpus from imprisonment in the Spokane county jail. He 
is detained for déportation upon a warrant issued on November 9, 
1909, by the Acting Secretary of Commerce and Labor under the act 
of February 20, 1907 (34 Stat. 898). The Chinese and immigrant in- 
specter, after a full and iair hearing, reported his proceedings to the 
Secretary, before whom the matter may be considered as still pending. 

•For other cases see satae topic & | numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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The documents upon which the warrant was issued, as disclosed by 
the pétition and admitted by the return, show that the petitioner en- 
tered the country on the 12'th day of April, 1909, and was tliereafter 
convicted of the crime of embezzlement in Austria, the country from 
which he came, on the 8th day of October, 1909. The clause of the 
statute under which the right to déport is claimed appears in section 
2 of the act above noted, and reads : 

" * * * Persoiis wlio liave beeii coinicted of, or admit liaving beeu con- 
victed of, a felony or other crime or misdemeaiior iiivolving moral turpitude. 
* * * " 

The petitioner was sentenced to imprisoninent in the penitentiary, 
and, indulging the presumption that the law of the foreign jurisdiction 
is the same as that of this country, he was guihy of the commission of 
a felony and of a crime involving moral turpitude ; but it affirmatively 
appears that he was convicted after he left Austria, and, it not ap- 
pearing that he has admitted the commission of the offense, he is not 
brought within the statute. While the courts are bound by findings 
duly made by the executive branch in matters of this kind (United 
States V. Ju Toy, 198 "U. S. 233, 25 Sup. Ct. 644, 49 h. Ed. 1040 ; Pear- 
son V. Williams, 202 U. S. 281, 26 Sup. Ct. 608, 50 L. Ed. 1029 ; 
Oceanic Navigation Company v. Stranahan, 214 U. S. 321, 29 Sup. 
Ct. 671, 53 h. Ed. 1013), they cannot properly refuse relief, where up- 
on the admitted facts it appears as a matter of law that the person 
sought to be deported is not within the inhibition of the statute. Gon- 
zales V. Wilhams, 192 U. S. 1, 15, 24 Sup. Ct. 171, 48 L. Ed. 317; Ex 
parte Watchorn (C. C.) 160 Fed. 1014. 

This is the case presented hère. Want of jurisdiction, and not an 
erroneous finding, is the state of the record. The fact that the matter 
is still pending before the department is assigned as a sufHcient reason 
for denying the prayer of the pétition ; but it is to be remembered that 
the petitioner is in the meantime deprived of bis liberty, and while so 
restrained he might be deported without the sanction of any statute, 
which would be violative of bis rights, or, as it was expressed by the 
Suprême Court in Chin Yow v. United States, 208 U. S. 13, 28 Sup. 
Sup. Ct. 201, 52 L- Ed. 369, "without the process of law to which he is 
given a right." 

It will be assumed, in the absence of any shovving to the contrary, 
that the grounds for déportation were fuUy disclosed in the pro- 
ceedings looking to that end. It may be, however, that the department 
has information other than that made to appear, or, in view of those 
facts which do appear, that the government from which the petitioner 
came may désire bis extradition. He will therefore be held for a 
reasonable time in order to enable the department to supply additional 
proof or to allow for the institution of extradition proceedings ; for 
if of the criminal classes the statute ought to be given full scope, and 
treaty obligations naturally suggest that reasonable opportunity be 
afiForded for appréhension and return of one who has fled the country 
to wdiich he owed allegience to escape punishment for an infraction of 
its laws. 

The petitioner havins been held five days, and no further shovving made, 
nor other proceedings instituted, he was discharged. 
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UNITED STATES V. M. FURUTA & CO. ' 
(Circuit Court, W. D. Washington, N. D. January 21, 1910.) 
No. 1,334 (1,749). 
CusTOMS DtJTiES (§ 38*)— jClassipication— NoKi— "Seawebds Ceude ce TJn- 

MANUFACrUEED. ' ' 

NorI, a seaweed gathered from the océan and sun-dried, without the ad- 
dition of any otlier substance and without being subjected to any other 
process than spreading it on mats to facllitate drying, is "seaweeds 
* * * crude or unmanufaetured," within the meaning of Tariff Act July 
24, 1897, c. 11, § 2, Free List, par. 617, 30 Stat. 199 (U. S. Comp. St. 1901, 
p. 1685). 

[Ed. Note. — ^For other cases, see Customs Duties, Dec. Dig. § 38.*] 

On Application for Review of a Décision by tlie Board of United 
States General Appraisers. 

Elmer E. Todd, U. S. Atty. 

Comstock & Washburn (Albert H. Washburn, of counsel), for 
importers. 

HANFORD, District Judge. In this case the collector of customs 
exacted payment of duty on the imported merchandise at the rate of 
20 per cent, ad valorem under section 6 of the tarifï act of 1897 (Act 
July 24, 1897, c. 11, 30 Stat. 205 [U. S. Comp. St. 1901, p. 1693]), as 
a nonenumerated manufactured article. The importer paid the duty 
under protest, contending that the merchandise is nondutiable under 
paragraph 617, which reads as follows: 

"617. Moss, seaweeds and vegetaWe substances, crude or unmanufaetured, 
uot otherwise specially provided for in this act." 

The Board of General Appraisers sustained that contention, and for 
a reversai of that décision the collector of customs has appealed to 
this court. 

The uncontradicted évidence in the case proves that the merchandise 
called "nori" is in fact seaweed gathered from the océan and sun- 
dried, without the addition of any other substance and without being 
subjected to any process of manufacture other than to spread it on 
mats to facilitate drying by the sun ; and it is the opinion of the court 
that the décision of the Board of General Appraisers holding that 
the spécial enumeration of seaweed in paragraph 617 includes this 
commodity, and that it belongs on the free list, is correct. 

This case is easily distinguishable from Wilkens v. United States 
(C. C.) 84 Fed. 1S2, in which case the commodity in question, called 
"kittul," was fiber of the leaf stalks of the jaggery palm of East India, 
which had been, before importation, improved by labor in combing it 
between steel brushes with a little oil to soften it for taking out kinks 
and curls, slightly coloring it, and making it straight for bunching by 
lengths for brushes. 

The court affirms the décision of the Board of General Appraisers. 

"For other cases see same topic & S ndmbeb in Dec. & Am. Digs. 1907 to date, & Bep'r Indexe* 



GON80ULAKD V. KOSOMANO. 481 

GOXSOULAND v. ROSOMANO. 

(Circuit Court of Appeals, Fifth Circuit. March 15, 1910.) 

Xo. 1,818. 

1. Pleading (§ 228*)— Exceptions— No Cause of Action. 

An exception to a pétition for want of facts must be overruled, if tlie 
pétition states facts which would entitle plaintifE to judgment if proved to 
be true. 

[Ed. Note.— For other cases, see Pleading, Ctent. Dig. §§ 584-590 ; Dec. 
Big. § 228.*] 

2. Pleading (§ 228*)— Pétition— Separate Causes of Action— Exception. 

Where a pétition seeks to recover several separate sums on a statement 
of facts relating to each claim, and it is met by am exception of no cause 
of action, presented as a défense to tlie entire pétition, tlie exception 
should not be sustained if plaintif? bas a cause of action wlthin the court's 
jurlsdic-tion on any braneb of the case made. 

[Ed. Note. — For other cases, see Pleading, Cent. Dig. §§ 584-590; Dec. 
Dig. § 228.*] 

3. Malicious Peoseoution (§| 49-51*)— Pétition. 

In an action for malicious use of process — ^malicious prosecutlon — plain- 
tifC must ordinarily aver that défendant Instituted tlie proceeding with 
malice and without probable cause, and that it terminated in his favor. 

[Ed. Note. — For other cases, see Malicious Prosecutlon, Cent. Dig. §§ 
96-99; Dec. Dig. §§ 49^51.*] 

4. Peocess (§ 168*)— Abuse of Pkocess— Eléments of Action. 

An action for malicious abuse of process, civil or crimlnal, will lie 
though the process was lawfully Issued on a valld judgment for a just 
cause and is valld in form ; the gravamen belng the malicious abuse of the 
power conferred by the judgment and wrlt. 

[Ed. Note. — For other cases, see Process, dent. Dig. § 257 ; Dec. Dig. § 
168.*] 

5. Process (§ 170*)— Abuse of Pbocess. 

The rlght of action for abuse of process is applicable to ail kinds of 
abuses in the service of lawful process, not only agalnst the offlcer whose 
duty it is to act lavrfuUy, but agalnst ail vvho unité with him or direct 
hlm to Inflict the injury. 

[Bd, Note.— For other cases, see Process, Cent Dig. § 258; Dec. Dig. § 
170.*] 

6. Pkocess (§ 171*)— Abuse of Peocess— Pétition. 

A pétition alleged that plalntifC sold défendant certain real estate ; that 
défendant recorded the act of sale, and failed and ref used to pay any part 
of the purchase price, whereupon plalntiff was compelled to obtain a de- 
eree annulling the sale and restoring possession ; that, pendlug such suit, 
défendant brought two suits agalnst plalntiff, one for possession of the 
property purchased, and the other on a claim for rent ; that In the suit 
for rent, by defendant's direction, there was a seizure of stock and flxtures 
belonging to plalntiff in another house, and plalntiff, to maintaln hls crédit 
and lessen the injury to his business, paid the rent under protest and costs 
of both suits; that défendant, knowing of the pendency of the suit to 
annul the sale, obtained judgment for possession and caused to be issued 
a wrlt of ejectment and under the writ evlcted plalntiff and his famlly 
and seized ail the furnlture, beds, bedding, and wearing apparel of him- 
self, wlfe, and Children, deprivlng them of its use notwithstanding its ex- 
emption ; that the seizure was made by the direction of défendant to the 
oflfleer in charge of the wrlt ; that the property taken was never returned 
to plalntiff nor accounted for; that, after obtaining possession of the real 

•For other cases see same toplc & § nïtmbbb lu Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
176 F.— 31 
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estate, défendant destroyed one of the buildings, and had aeted through- 
out In bad faltti, never intending to pay for the land ; and thàt his action 
In the suits for rent and possession and in the use of process in such ac- 
tions was nialicious. Helû to state a sufficient cause of action for abuse of 
process. 

[Ed. Note.— For other cases, see Process, Dec. Dig. | 171.*] 

7. Fbaud (§ 43*)— Deoeit— Pétition. 

The pétition also stated a cause of action for damages for deceit. 
[Ed. Note. — For other cases, see Fraud, Dec. Dig. § 43.*] 

In Error to the Circuit Court of the United States for the Eastern 
District of Louisiana. 

Action by Henry . Gonsouland against Marco Rosomano. Judg- 
ment for défendant, and plaintifï brings error. Reversed and re- 
manded. 

This iâ: an action at law for $5,000 damages, brought by Henry Gonsouland, 
a citizen of Mississippi, against Marco Rosomano, a citizen of Louisiana. 

ïhe foUowing are, the niaterial avernifïutsof the pétition: 

"That petitioner, as owner, acting in gbod faith, agreed to sell to the said 
Marco Rosomano the certain lot of grpund, with ail the buildings and improve- 
ments thereon, situated in the city of New Orléans, designated as lot No. 12 
In square No. 31, bounded by Sequin, Bliza, Bouny, and Evilina streets, for the 
agreed priée of $1,300 cash, clfear pf ail costs and éxpeuses, and in exécution 
of said agreement to sell, and iii' completion thereof , ijetitioner, on the 5th day 
of December; 1905, signed the act of sale of said property as prepared by a 
notary public, and delivery thereof Iminediately passed to said défendant, who 
caused said act of sale to ,be,registered in the office of the register of convey- 
anees in the city of New Orléans. 

"Petitioner represents: That, although he signed said act of sale and de- 
livered over to défendant the said property, the said défendant failed and re- 
fused to pay petitioner the purchase price thereof, and he was forced to institute 
suit against said défendant to rescind said sale for the nonpayment of the 
purchase pricè in the civil district court of the parish of Orléans ; said suit 
being No. 77,938 of the docket of said court. That, after trial of said cause on 
the merits, judgment was therein rendered in favor of petitioner and against 
the said défendant, condemnihg and ordering the said défendant to pay the pur- 
chase price, to wit, $1,300, less the sum of $40.80, costs incurred in the ti-ans- 
fer of said property, with légal Interest from December 5, 1905, until paid 
within 10 days from the finality of said judgment, and in the alternative, 
should the idef endant fail to pay as aforesaid to plaintiff within said time, then, 
jn that event, that plaintiff hâve judgment in the alternative against the dé- 
fendant rescinding and canceling said sale of the property described in plain- 
tifC's pétition restoring the same to him as owner and reserving to petitioner 
his right ôf action to recover the reiits of said proi>erty from December 5, 
1905, untll paid. That said judgment is final and executory. No appeal has 
been tàken therefrom. 

"Petitioner shows that thè said défendant failed to comply with said judg- 
ment in suit No. 77,938 by pâying the purchase price or to deliver to petitioner 
the possession of said property or the rents or revenues collected by him on 
said property ; aniicable demand having been made without avait. 

"Petitioner further shows: That during the pendency of the aforesaid suit 
for the dissolution of the sale of said property, and before said suit was tried, 
the said Ros<}niano filed a suit in the Second city court of New Orléans, No. 
1,731. based Upon a clause which was inserted in said act of sale without the 
Ivnowledgè or agreement of petitioner, wliereby he was to pay to défendant the 
sum of $4 per week contingent upon petitioner occupying said premlses after 
the sale. That, the next day after signing the act of sale, défendant had peti- 
tioner served with a notice to vacate said property, which he refused to do. 
That défendant, as plaintiff In said suit, unlawfully caused to l>e issued and 



•For other cases ses same toplc & i numeeb In Dec. & Ain. Dlgs. 1907 to date, & Bep'r Indexes 
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executed a writ of provislonal seizure, and caused to be lllegally seijied t'.i" 
movable prorierty of petltioner contained in the house at Eliza and l'owdi^r 
streets, of thls elty. to wit, the barroom fixtures, couuter, liquors, whisky, aud 
stocli in trade. wliieh property was not liable to seizure under said writ hy 
law; tlie said Rosomano liaving no lien or privilège upon said property, placin;; 
a keeper in cliarge of petltioner's place of business, and c-losiug the sanie for 
several days. That petitioner, in order to préserve bis good standing vvith liis 
treditors, paid under protest the said claim for rent and ail costs under said 
writ of provisioiinl seizure, amountlng to S31.80, notwithstanding that défend- 
ant had not paid the purchase priée of said property, and was eoUecting rent 
OH said property from the tenants of petitioner. 

"Petitioner shows: That on December 18, 1905, défendant entered suit in 
the aforesaid Second elty court. No. 1,722, against petitioner by rule for posses- 
sion of said property described in bis pétition, and in the said act of sale as 
set forth in suit No. 77,938 of the docket of the civil district court, and whlle 
the said suit was still pendlng and untried on the merits. That i)etitioner re- 
fused to vaeate said premLses sold beeause the said défendant had failed to 
comply with hls agreement by paying to petitioner the purchase priée of said 
property. That in the said suit No. 1,722 of said city court the said défend- 
ant unlawfully caused to be Issued and executed a writ of fierl faclas or 
writ of ejectment, by which petitioner and his fainlly were illegally ejected 
from said premises and threatened with arrest should any of them atteuipt 
to agaln enter said premises. That the keys of said premises were delivered 
to défendant under protest. That said défendant cleared said prennses of 
the property of petitioner, conslstlng of hls household furnlture, kltchen uten- 
slls, and some clothing, throwing some of the furnlture In the yard of said 
house, locklng the doors and gâtes of said premises, denylng petitioner the 
Tlght to hls property, retalnlng It, and taklng into hls possession the whole of 
the property, such as his parler set, armoires, dressers, washstands, and bed- 
room sets, ail of which property bas never been returned to petitioner and Is 
illegally detalned or disposed of by said défendant to the injury and damage 
of petltioner. That by said Illégal possession and détention petitioner bas 
bfeen Illegally deprlved of the use and enjoyment of his property, the corn- 
forts of his home, and forced to seek a home and shelter elsewhere, and to 
suffer the Inconvenlence and indlgnities of a public seizure. That some of 
the property selzed was exempt under the law from seizure. That défendant 
mallclously and without probable cause took unlawful possession of petltion- 
er's property over his protest, and deprlved hlm of the whole of hls property, 
which ïietitioner values at the sum of $450, as per itemized list of said proi)- 
erty attached to this pétition and made a part hereof for greater certalnty. 

"Petltioner shows: That, a short tlme prevlous to the sale of said real es- 
tate to défendant, he erected In front of and ad.ioining said property two 
large rooms, which he and his wife used for a restaurant, wlred with electric 
lights, where he condueted and from which he derived a good revenue that 
assisted materlally lu sustaining himself, wlfe, and famlly from said res- 
taurant. That said two rooms were a part of said propert.y sold to défend- 
ant aforesaid, and were substautially bullt of good material and finished in 
a workmaplike manner, and the same cost petitioner in ail the sum of ,$250, 
and In good order and condition when delivered to défendant. That said de- 
fendant after he took possession of said property tore down and destroyed 
said two rooms and approprlated the lumber and material thereof to hls own 
use, as he did aiso ail of the Personal property of petltioner that was con- 
tained in the loft of said two rooms, which Personal property is included and 
valued in the statement annexed to thls pétition. That, when défendant de- 
stroyed said two rooms and the property therein contained, he had no légal 
rlght to said property beeause the purchase price thereof had not been paid, 
and the suit In the civil district court was pending and undecided. 

"Petitioner shows that he was obliged to hlre the services of an attorney 
at law to proteet his rlghts in the premises, and agreed to pay said attorney 
the sum of $2àO, which petltioner conslders a reasonable charge; that peti- 
tioner was forced to pay rent for himself and family from February 2, 1906, 
up to the présent time, at the rate of $20 per month ; that there Is due peti- 
tioner the sum of $180 for rent paid by him; that said défendant bas col- 
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lected reiit on said property descrlbed in the act of sale for 14 montlis at the 
l'iite of $18 per month ; that there is due petitiouer for sald rent $252, whieh 
said défendant refuses to pay after amicable demand; that petitiouer bas 
expended in costs in the suits in tlie Second city court of New Orléans, Nos. 
1,731 and 1,722, the sum of $45, aud he is entitled to reeover same. 

"Petitioner shows: That the unlawful issuanee of the several wrlts in the 
sults Nos. 1,722 and 1,731 in the Second city court of New Orléans, and the 
Illégal exécution thereof at the instance of the défendant in selzing the prop- 
erty of the petitioner, and particularly said property not liable to seizure un-' 
der the law and said writs, was done with the deliberate intention and with 
malice to rex, harass, and annoy petitioner without any probable cause or 
loss to said défendant. That the said défendant willfully sought to oppress 
petitioner, to destroy his crédit with those with whom petitioner had busi- 
ness relations, and to humiliate him in the eyes of the community in whleli 
petitioner reslded at the time, and was a direct means of forcing the peti- 
tioner to leave said community and to live in Gulfport, where petitioner is at 
présent engaged in business. That the eonduct of the sald défendant in the 
said act of sale of the property herein described was fraudulent, and peti- 
tioner's signature obtained to said act of sale was by fraud and deceit. That 
the sald défendant never evidenced any intention of carrying out his agree- 
meut to purchase said property by paying to petitioner the sum agreed upon 
or to comply with the judgment rendered in said case; but every act was 
done by him to defraud and damage petitioner and deprive him of his prop- 
erty without due process of law. 

"Petitioner shows that the unlawful and forcible ejectment of petitioner 
and his family from his home under said circumstances herein mentioned, 
the unlawful destruction of his property, the illégal seizure of the movable 
property of petitioner, the unlawful possession and illégal détention of said 
property, depriving petitioner of a home and the use and enjoyment of his 
property and the value thereof, forcing petitioner to leave this city, and being 
made to suffer the shame, indignity, and mental worry in the eyes of his 
frlends and neighbots by being forelbly thrown out under protest upon the 
public Street, and the injury and damage the petitioner sufCered at the hands 
of the défendant herein, entitles petitioner to claim punitory and exemplary 
damages in the sum of $3:475. 

"Petitioner shows that the items of loss and damage herein claimed as ac- 
tual damages suffered by petitioner are due to petitioner and should be paid 
to him by the said défendant, and petitioner subjoins hereto an itemized 
statement of defendant's indebtedness to petitioner, Ineluding ail damages 
suffered and money paid by petitioner In the protestation and défense of his 
rights in the several sults In which the said proi)erty was wrongfuUy de- 
stroyed, appropriated and lUegally detained by said défendant, and which 
petitioner was deprlved of the value, use, and enjoyment thereof, and In sup- 
port thereof petitioner makes the records In the several suits above mentioned 
part of this pétition, and attaches the said records to this pétition. 

"Petitioner shows that he is entitled to claim the rent of the property, the 
sale of which was resclnded by judgment in suit No. 77,938 In the civil dis- 
trict court and oollected 'by défendant, which he refuses to turn over or to 
account to petitioner from the 5th day of December, 1905, untll the final dé- 
termination of this suit, together with the amount he was obligea to pay for 
rent for hlmself and family, and such other sums as may be due, or until the 
delivery of the said property to petitioner, or in the alternative that his 
rights he reserved to him to bring his action for such rents as money as may 
become due from ail sources from the filing of this suit by petitioner due by 
défendant. 

"Wherefore, the premises eonsidered, petitioner prays that the said de- 
fendant, Marco Kosomano, be cited to appear and answer this petitioner, and 
that after ail légal delays and proceedings herein there be judgment In f avor 
of petitioner in the full sum of $5,000, and against the said défendant, with 
5 per cent, interest on the rents collected by said défendant from December 
.'ï, 1905, until paid, and légal Interest from judicial demand on the balance 
claimed herein, and légal Interest on the sum of $450, the value of the house- 
hold furniture of petitioner illegally seized and detained by défendant, and 
ail costs of court" 
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The défendant filed exceptions to the pétition, seyeral gronnds of which 
were overrnled by tlie Circuit Court; but ttie foUowing exception, to wit, 
"tliat tlie plaintiff's pétition shows no cause of action," was sustalned, and 
the suit dismissed. 

The plaintiff assigna that the Circuit Court erred in niaintaiuing the ex- 
ception of Do cause of action and in dismissing the suit. 

P. F. Hennessey, for plaintiff in error. 

Henry P. Dart and Benj. W. Kernan, for défendant in error. 

Before PARDEE, McCORMICK, and SHELBY, Circuit Judges. 

SHEEBY, Circuit Judge (after stating the facts as above). The 
exception of no cause of action was addressed to the pétition as an 
entirety. Being sustained, it necessarily led to the dismissal of the 
suit. The question raised hère is whether or not the Circuit Court 
erred in sustaining the exception. On an exception of no cause of 
action, the pétition is taken as true, and if it states facts whicli entitle 
the plaintiff to judgment, if proved to be true, the exception Should 
be overruled and the case tried on its merits. Goldsmith v. Virgin, 
122 ha. 831, 48 South. 279. When the pétition seeks to recover sev- 
eral separate sums on a statement of facts relating to each claim, and 
is met by an exception of no cause of action presented as a défense to 
the entire pétition, it should not be sustained if the plaintiff hâve a 
cause of action, within the jurisdiction of the court, on any branch of 
the case made by the pétition. Bank v. Bank, 50 La- Ann. 528, 34 
South. 14. 

It appears from the pétition that the plaintifï, Henry Gonsouland, 
sold to the défendant, Marco Rosomano, certain real estate ; that the 
act was signed and the property transferred and the conveyance re- 
corded in the defendant's name ; that the défendant failed and re- 
fused to pay any part of the purchase price ; and the plaintiff was com- 
pelled to resort to the state court to secure the annulment of the sale, 
and to hâve restored to him the title and possession of the property 
sold. In that suit the plaintiff obtained judgment as prayed for. 

During the pendency of the plaintiff's suit for the annulment of the 
sale, the défendant, Rosomano, brought two suits in the Second city 
court of New Orléans against the plaintiff, Gonsouland, one for the 
possession of the property bought by him, and the other on a claim for 
renf. In the suit for rent, by the direction of the défendant herein, 
there was a seizure of the stock and fixtures, the property of the plain- 
tiff contained in another house — not the one for which the rent was 
claimed. The plaintiff, to maintain his crédit and lessen the injury to 
his business, paid under protest the claim for rent and ail costs in both 
suits. The défendant, who had not paid any part of the purchase 
money for the real estate, and knowing that a suit was pending against 
him to annul the sale, obtained a judgment of possession and caused 
to be issued a writ of ejectment, and, under the writ, evicted the 
plaintiff, Gonsouland, and his family, and seized ail of his furniture, 
bed, bedding, and wearing apparel of himself, wife, and children, de- 
priving them of its use, notwithstanding its exemption from seizure. 
The seizure was made by the direction of the défendant, Rosomano, to 
the officer in charge of the exécution, and the property taken was never 



486 17G FEDERAL HEPOETEB. 

returned to the plaintiff, nor accounted for. After obtaining posses- 
sion of the real estate, the défendant destroyed one of the buildings 
situated on the property. The pétition allèges that the défendant acted 
in bad faith from the first; that he never intended to pay for the real 
estate ; and that his action in the suits for rent and possession, and in 
the use of the process of the court in those actions, was malicious. 

The plaintiff concludes this branch of the case by claiming as dam- 
ages a sum exceeding $2,000 for the unlawful destruction of his prop- 
erty, the illégal détention and conversion of his personal property, and 
for being made to sufïer the "indignity and mental worry in the eyes 
of his friends and neighbors." 

It is not necessary for us to consider the varions claims for other 
and différent sums asserted in the pétition. No pleading is before us 
raising questions about them separately. We direct our attention to 
one branch of the suit only. 

The pétition, taken as an entirety, and disregarding surplusage, 
seems to us to contain sufficient allégations of facts, if true, to show 
the unlawful, willful, and malicious abuse of the process of the state 
court. 

In sustaining the exception of no cause of action, the court below 
was probably influenced by the fact that Rosomano was successful in 
his suit to eject Gonsouland. To be influenced by that fact appear- 
ing in the pétition is to confound the case made by the pétition with an 
action for malicious prosecution. The gravamen of the complaint hère 
is not the malicious suing out of process, but the action is founded on 
the abuse of process. In an action for the malicious use of process — 
malicious prosecution — the plaintiff must ordinarily aver in his pétition 
that the défendant instituted the proceeding with malice and without 
probable cause, and that the case has terminated in his favor ; and this 
he must prove to be entitled to a judgment for damages. Wheeler v. 
Nesbitt, 24 How. 544, 16 L. Ed. 765 ; Stewart v. Sonneborn, 98 U. S. 
187, 25 L. Ed. 116. Where the action is predicated upon the abuse of 
process, such averment or proof is not required. Grainger v. Hill. 4 
Bing. N. C. 212, 7 L. J. (C. P.) 85 ; Railroad Co. v. Hardware Co., 
143 N. C. 54, 55 S. E. 422 ; Page v. Cushing, 38 Me. 523, 527 ; Sny- 
dacker v. Brosse, 51 111. 357, 99 Am. Dec. 551. An action for the 
malicious abuse of lawful process, civil or criminal, will lie, although 
the process was lawfully issued upon a valid judgment for a just 
cause, and is valid in form. The grievance for which redress is sought 
arises in conséquence of subséquent acts — the illégal and malicious 
abuse of the power conferred by the judgment and writ. The prin- 
ciple is gênerai and has been enforced in a great variety of cases. It is 
apphcable to ail kinds of abuses in the service of lawful process. For 
every such wrong there is a remedy, not only against the ofhcer whose 
duty it is to act lawfully, but against ail who unité with him or direct 
him to inflict the injury. Wood v. Graves, 144 Mass. 365, 11 N. E. 
567, 59 Am. St. Rep. 95 ; Mayer v. Walter, 64 Pa. 283, 286 ; Rogers v. 
Brewster, 5 Johns. (N. Y.) 125; Antcliff v. June, 81 Mich. 477, 45 
N. W. 1019, 10 L. R. A. 621, 21 Am. St. Rep. 533 : Casey v. Hanrick. 
69 Tex. 44, 6 S. W. 405 ; Wanzer v. Bright, 52 111. 35 ; Crusselle v. 
Pugh, 71 Ga. 744, 747; Juchter v. Boehm, Bendheim & Co., 67 Ga. 
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o34; Rosenthal v. Circuit Judge, 98 Mich. 208, 57 N. W. 112, 32 L. 
R. A. 693, 39 Am. St. Rep. 535 ; Twilley v. Perkins, 77 Md. 252, 26 
Atl. 286, 19 L. R. A. 632, 39 Am. St. Rep. 408 ; Huyghe v. Brinkman, 
34 La. Ann. 831. 

In Crescent Live Stock Co. v. Butchers' Union, 120 U. S. 141, 147, 
7 Sup. Ct. 472, 479 (30 h- Ed. 614), Mr. Justice Matthews, speaking 
for the Suprême Court, said : 

"It is conceded that, according to the law of Louisiana, the action for a 
malieions proseeution is founded on the same principles, and sub.iect to the 
same défenses, as hâve been esta'blished by the conmion law prevailing in the 
other States." 

And there is no reason why the same is net true as to an action for 
the abuse of process. Civil Code of Louisiana, art. 2315 (2294). 

Besides showing an abuse ôf process, the pétition as a whole présents 
an actionable case for fraud and deceit. The averments are to the 
effect that the défendant acted in bad faith throughout the transac- 
tion ; that he never intended to make payment for the real estate, but 
obtained the conveyance with the intent to secure possession of the 
property, real and personal, without paying for it, and to make such 
profit and gain as he could without any compensation to the plaintiff. 
The scheme was successful to the plaintiff's damage, and the défend- 
ant unjustly profited by it. The process of the court being harshly 
and oppressively used to carry out such purpose, the action, as we hâve 
shown, lies for the abuse of the court's process. But the same facts 
also constitute a fraud and deceit which is actionable at law on gênerai 
principles. It was held by the Suprême Court that an action lies for 
obtaining a certificate of stock by deceit. Fenemore v. United States, 
3 Dali. 357, 1 L. Ed. 634. It is an old and well-settled doctrine that, 
in ail cases where a person sustains pecuniary loss or damage by the 
deceit and fraud of another, an action on the case lies at the suit of the 
partly injured to repair the wrong. This is recognized both by the 
English and the American courts. Pasley v. Freeman, 3 Durnf. & 
E. 51; Dobell v. Stevens, 3 B. & C. 623, 10 Com. Law Rep. 201; 
Young v. Hall, 4 Ga. 95 ; Lowe v. Trundle, 78 Va. 65 ; AUison v. Ty- 
son, 5 Humph. (Tenu.) 449 ; Applebee v. Rumery, 28 111. 280. 

In this day, it should make no différence what an action may be 
called. The question is whether the facts stated show a wrong and 
injury to the plaintiff by the défendant for which he is entitled to re- 
dress. It would be intolérable if the law afforded no remedy for a 
deliberate and successful cheat, enforced and carried out by the abuse 
of légal process, whereby the plaintiff was damaged and the défendant 
profited unjustly. 

What we hâve said is, of course, based upon the assumption that the 
averments of the pétition are true, and must be considered without 
préjudice to the défendant in a trial on the merits. 

Judgment reversed, and cause remanded for a new trial. 
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PUGET SOUND BLECTBIO RY. v. HAERIGAK. 

(Circuit Court of Appeals, Ninth Circuit. February 14, 1010.) 

No. 1,765. 

1. Mastek and Servant (§ 217*)— Master's Liabiuty roB Injuey to Servant 

— ASSUMPTION OP RISK. 

Au employé does iiot assume the risks arising from his employer's ueg- 
ligence, wiiicli are not lucidentai to the business, wlien lie lias no actual 
liuowledge of the same. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 574- 
600; Dec. Dig. §217.* 

Assumption of risk Incident to employment, see note to Chesapeake & 
O. R. Oo. V. Hennessey, 38 C. O. A. 314.] 

2. Master and Servant (§ 217*)— Master's Liabilitt por Injtjrt to Serv- 

ant— Assumption OP Risk. 

An employé, by undertaking a service in whlch he vpas obliged at night 
to dépend upon the light of a lantern carried by him, did not thereby as- 
sumé the risk from conditions due to the négligence of the employer be- 
cause it would hâve been possible for him by the aid of his lantern to hâve 
ascertained and guarded against the danger, but he assumed only such. 
risks as hecould hâve avoided by the exercise of reasonable care. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 574r- 
60O; Dec. Dig. §217.*] 

3. Master and Servant (§§ 286, 288, 289*)— Action for Injtjrt to Servant- 

Questions FOU Jury. 

Défendant operated an electric railroad, and at one terminal made up a 
train at night at a swlteh on a trestle. There was a light at the svpltch. 
stand only and a platform extending for some distance. Plaintiff, as con- 
ductor, was sent one night to make up the night train, and having run 
the motor car on the switeh to a point where It would clear cars on the 
main track, which was in fact ibeyond the platform and at a place not 
lighted by the switeh light, he swung off wlth his lantern. He had not 
been at the place for some time, but knew that in the meantime the plat- 
form had been extended, although not how far, and seeing a plank below 
him, and supposing it to be the platform, dropped to it; but it proved to be 
only a single plauk lying on the timbers below the level of the track, and 
lie fell from the trestle and was injured. Held that, under the facts of 
the case, the question of defendant's négligence in failiug to provide a. 
platform at the place or better lights, and also the question of plaintiff's 
contributory négligence and assumption of risk, were properly submitted 
to the jury. 

[Ed. Note. — ^For other cases, see Master and Servant, Cent. Dig. §§ 1010- 
1050, 1068-1132 ; Dec. Dig. §§ 286, 288, 289.*] 

In Error to the Circuit Court of the United States for the Western 
Division of the Western District of Washington. 

Action by Frank Harrigan against the Puget Sound Electric Rail- 
way. Judgment for plaintifï, and défendant brings error. Affirmed. 

The parties to this action will be designated as "plaintiff" and "défendant," 
as they were in the court below. The défendant owned and operated an elec- 
tric rallway between Tacoma and Seattle. Near Tacoma, the railway is con- 
structed on a trestle at au élévation of about 35 feet, wlth a branch from the 
main line running to the tide flats In the form of a wye, one arm of the wye 
in a curve leading toward Tacoma, and the other arm, also in a curve lead- 
ing toward Seattle. At the .iunetion of the wye leading towards Seattle wlth 
the main track, there is a platform extending alougslde the main track and 

•For other cases see same toplc & 5 number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexa» 
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à small portion of the wye, whlch is about 225 feet in lengtli, varying in widtli 
from 3 to 7 feet. The platform is guarded on the outside by a fence about 
3 feet in height. There is no fence or giiard rail at tlie south end of it, and 
the platform is about level with the rails of the track. It has been used by 
the défendant in the worlr. of switehing cars on the trestle. About lOO feet 
north from the south end of the platform Is a switch stand, used to operate 
the switch at the junction of the wye with the main track. South of the plat- 
form, and beginning about 500 feet from the end thereof, there was at the 
time of the accident a 2-inch plank from 25 to :'.0 feet long, and 10 Inches 
wide, lyiug on top of the bents of the trestle close to the branch line, and 
about 20 inches lower than the platform. The plank was without guard rail 
or protection. Being underneath the level of the track, it was not visible 
from the main track, 

There is no évidence as to the purpose for which the plank had been placed 
there. According to the testimony, it had been there for some time prior to 
the accident. It had not been used by the defendant's employés while en- 
gaged in the work of switehing on the trestle. The track of the wye was not 
planked between the ties or at the si des. There was a cluster of live incan- 
descent lights at the north end of the platform and on the opposite side of the 
main track from the switch. Over the lights was an inverted refieetor which 
cast the light downward. The light lit up the north end of the platform and 
the location of the switch stand; but It did not extend to the south end of 
the platform, nor to the plank above referred to. For more than two years 
prior to August 23, 1907, it had been the praetice of the défendant to switch 
cars and make up the night freight train from Tacoma to Seattle on the tres- 
tle at the switch ahove mentioned ; but on that date the défendant ordered Its 
employés to weigh the méat cars, which made a part of the night train, on 
the scales in its freight yards in Tacoma. That order was carried ont until 
November 23, 1907, the date of the accident. On the evening prior to that 
date, the tracks to the scales in the freight yards being obstructed, the de- 
fendant instructed the plaintiff not to weigh the cars on the night of Novem- 
ber 23d. The only place fumished by the défendant to switch the cars and 
make up the night train was on the wye of the trestle. 

The plaintiff entered the employment of the défendant In August, 1905, 
as a trolley tender. He subsequenfly acted as rear brakeman on the night 
freight until March, 1906. At that time the platform at the switehing pWce 
on the trestle was quite short. Subsequently it was lengthened. It was us- 
ually dark when the plaintiff passed the switch. Ilis duties did not take him 
on the wye, or require him to be upon the platform, tout during the summer 
of 1907 he hauled some steel rails on the main line, which took him past the 
switch in the daytime. On October 21, 1907, he took charge of the freight 
train known as the "méat run," as conductor, and he remained in charge 
thereof until the time of the accident. During this time he switched the nieat 
cars in the freight yards at Tacouia. He testified that he knew that the plat- 
form had been lengthened, but that he did not know how far it had been ex- 
tended. The body of the motor car was 45 feet long. It had six doors, one 
in each end, two large doors on each side in the center, and one narrow door 
at each side near the end. The end doors were used by the men In stepping 
from the motor ont upon the pilot to make couplings. When a car stood ou 
the wye near the switch in such a position as to be elear of the main line, 
the Southern end of it extended about 15 feet beyond the south end of the 
platform. 

On the night of the accident, it was cold, dark, and rainy. The crew of the 
night train were re<iuired to make good time. and it was customary for the 
conductor to assist them in the switehing. Tlie iilaintifC and his crew, con- 
sisting of Murphy, motorman, and .Smith and Hubliard, brakemen, took the 
motor from the Tacoma freight yards, went to the packing house on the wye, 
coupled onto the méat cars, and hauled them ou the wye of the trestle lead- 
ing towards Seattle, and left them at the customary place just far enough 
back from the switch to elear the main Une. The plaintiiï with his crew on 
the motor, then went back to the freight yards, coupled onto a merchandise 
car there, went back to the wye. left the merchandise car on the main line, 
proceeded with the motor past the switch, then backed up to couple onto the 
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riièàt cars. Murphy operated the motor, and the plaintiff stood In the rear of 
the motor, tendlng the trolley. He knew that there was a frelght train about 
three miles up the track waitlng for hls train to pass. While thé coupliug 
was being made, the plaintiff, intending to tum tlie switch, stepped ont of the 
side door of the rear end of the motor. stepping ont backwards, and graspiug 
the handles on eaeh slde of the door with his hands. His lantern hung on hls 
arm. There was no light except such as was furnlshed by hls lantern. It 
dld not distinctly light up the place beneath him. He testifled that he believed 
that the platform extended past that point, and seeing a plank beneath him, 
and takihg It to be the platform, he let loose of the motor, and swuug arouiid, 
stepped on the plank. and, losing hls balance, fell to the ground beneath, re- 
ceiving serions Injuries. In bringing his action to reeover damages, he al- 
leged, In substance, that the défendant was négligent: First, in failing to pro- 
vide a piatform suffieient in length and properly guarded at the switching 
places ; second, in permitting the plank to lay on the caps of the trestle in an 
unguarded condition ; third, in failing ptoperly to light said switching place 
and the plank. The défendant denled négligence, and pleaded assumptlon of 
risk and contrlbutory négligence on the part of the plaintiff. The jury re- 
turned a verdict for the plaintiff for $5,500, for which a judgment was ren- 
dei-ed. 

Benjamin S. Grosscup and W. C. Morrow, for plaintiff in error. 
J. F. O'Brien, O. P. Burkey, and J. E. Burkey, for défendant in 
error. 

Before GILBERT and MORROW, Circuit Jiidges, and HUNT, 
District Jndge. 

GILBERT, Circuit Judge (after stating the facts as above). The 
défendant assigns as error the refusai of the court to grant its motion 
for a directed verdict for want of testimony to justify a verdict in 
favor of the plaintifï, and contends there was failure of proof of nég- 
ligence on its part in any respect. It argues that the platform was of 
ample size for switching purposes, that lights were provided sufficient 
to light the switch stand, and that it was the duty of the conductor to 
move up his train after coupling onto the méat cars and before step- 
ping from the motor to tum the switch. On considering the whole tes- 
timony, we are of the opinion that the court below did not err in sub- 
mitting the question of thé defendant's négligence to the jury. The 
platform had recently been extended southward, but it had not been 
carried so far as to extend alongside the rear end of a motor standing 
on the wye when in a position to be clear of the main track. If it had 
been extended 15 feet farther than it was, it would hâve been made per- 
fectly safe. Again, it would seem that the south end of the platform 
shouldhave been lighted, and that the unguarded plank, which was cal- 
culated to deceive an employé, should not hâve been left upon the 
bents by the side of the track. There was no évidence that it was 
there for any useful purpose. Its présence there was not explained. 
It is quite conceivable that an employé who had not been switching at 
the wye since the extension of the platform, and who had no knowledge 
of the présence of the plank, and who had no light for his guidance 
except thc: ciiiri light furnished by a signal lantern, might hâve been 
misled into taking it for the platform. In Hough v. Railway Co., 100 
U. S. 213, 25 L. Ed. 612, the court said that a railroad company was 
under obligation "to provide and maintain in suitable condition the 
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macllinery and apparatus to be used by its employés — an obligation the 
more important, and the degree of diligence in its performance the 
greater, in proportion to the dangers which may be encountered." 
See, also, Northern Pacific Ry. Co. v. Herbert, 116 U. S. 642, 6 Sup. 
Ct. 590, 29 L. Ed. 755, and Washington & Georgetown R. R. Co. v. 
McDade, 135 U. S. 554, 10 Sup. Ct. 1044, 34 L. Ed. 235. 

Nor do we think the case should hâve been taken from the jury on 
the ground that the plaintifï assumed the risk of the injury which he 
received, or that there was error in giving or refusing instructions to 
the jury on that subject. Of course, it is a matter of common knowl- 
edge that there is always more or less personal risk in the occupation 
of a railroad employé. In accepting his employment, the plaintiflf as- 
sumed ail the ordinary and usual risks incident thereto, not only those 
which he knew, but those which he might, in the exercise of reasonable 
care, hâve discerned. But he assumed such risks with the recognized 
qualifications, one of which is that the employer shall use usual care to 
obviate or at least minimize the danger, and he did not assume the 
risk of latent defects, notwithstanding that his opportunity of dùscover- 
ing them was the same as that of his employer. He did not assume the 
risks arising from his employer's négligence, which were not incidental 
to the business, when he had no actual knowledge of the same. Union 
Pacific Rv. Co. v. O'Brien, 161 U. S. 451, 16 Sup. Ct. 618, 40 L. Ed. 
766 ; Texas & Pacific Ry. Co. v. Archibald, 170 U. S. 665, 18 Sup. Ct. 
777, 42 L. Ed. 1188. 

Taking ail the évidence into considération, we are not convinced 
that the facts were such as to call for any instruction other than that 
which was given upon the subject of assumption of risk. The argu- 
ment advanced in this connection might more properly be addressed to 
the défense of contributory négligence, négligence on the part of the 
plaintifif in not causing the motor to be moved up to the switch stand, 
where there was ample light, before getting ofï the car to turn the 
switch, and in not exercising more care to know that the platform was 
beneath him before he stepped oflf upon the unguarded plank. The 
court gave the folio wing instruction : 

"Assumption of risk means that one who enters a danserons employment 
assumes tlie hazards vvhlela attend ttiat employment, which ordinary* fore- 
sight and reasonable prudence canuot anticipate, and yet are likely to occur." 

But the défendant asked the court to charge the jury that the plain- 
tiflf assumed the risk of working with the aid of the artificial light fur- 
nished by his lantern, and that it was his duty to exercise care com- 
mensurate with the circumstances ; that it "was his duty to use his lan- 
tern in such a way as was necessary to protect him under the circum- 
stances." The instruction so requested goes further than the just rule 
in regard to assumption of ri.sk. To hâve thus instructed the jury 
would hâve been to say, in efifect, that the plaintifif was bound to exer- 
cise such care as to make an accident impossible. Such is not the law. 
He was bound only to exercise reasonable care. 

While the question whether there should hâve been an instructed 
verdict on the ground of the plaintiflf's contributory négligence is not 
free from doubt, we are not convinced, in view of the évidence, that 
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there was error in submitting the question to thc jury. The plaintiff 
was unfamiliar with the place ât which the switching was to be donc. 
He knew that the platform had been extended, but he did net know 
to what point it had been extended. The défendant did net furnish a 
fixed light sufficient to light up the south end of the platform. It 
furnished the plaintiff a lantern which, as the évidence tends to slio-v, 
was not adéquate to light up the premises. It had placed alongside 
its track a plank which was there for no explained purpose, and v, hid; 
was likely to deceive. In view of ail the circumstances, we are not pie- 
pared to say, as a matter of law, that the plaintiff, in dêscending Î! om 
the car as he did, with the light which he had, and in stepping upcn ihe 
apparent platform beneath him, was guilty of contributory negli^trce 
such as to preclude him from recovering damages. 
The judgment is affirmed. 



GREAT LAKES TOWING CO. v. KEM^BY ISLAND LIME & TRANS- 
PORT CO. et al. 

KELLEY ISLAND LIME & TRANSPORT CO. V. CITY OF CI:BVB- 

LAND et al. 

<Circiilt Court of Appeals, Sixth Circuit. February 8, 1910.) 

Nos. 1,878, 1,923. 

1. ^HIPPING (§ 81*)— INJURY TO VESSEL ON BEIDGE PIER— VIOLATION Ot RULES 

BY OVBETAKING VESSEI.. 

VVhen the Ohlo, a flat-bottomed steam scow havlng no very efficient steer- 
ing apparatus, was near the draw of a bridge across the Cuyahoga river 
in Cleveland, moving slowly, she was overtaken and passed bj. the tug 
Lutz, rnovlng at a much grçater speed, which (orced her way through the 
narrow space between the scow and the docks without any signal or agree- 
ment. The movement of the water from her passing caused the scow to 
shéer to port In the draw, which was only 60 f eet wide and to strike some 
submerged timbers around the central bridge pier by which she was so in- 
jured that she sank. There was no fault in her navigation, lleld, that 
the tug was clearly In fault for violation of rule 25 of the navigation rulea 
for the Great Lakes and tlieir tributaries (Act Feb. 8, 1895, c. tU, 28 Stat. 
649 [U. S. Comp. St. 1901, p. 2891]), which prohlbits an overtaklng vessel 
from passing another in narrow channels without obtaining her consent, 
and rule 6 of the inspeetors' rules made thereuuder. 

[Ed. Note. — For other cases, see Shipping, Cent. Dig. §§ 344, 345; Dec. 

Dig. rsi.* 

Overtaklng vessels, see note to The Rebecca, 60 C. C. A. 254.] 

2. MUIMICIPAL COEPOBATIONS (§ 751*) — LiABILITT FOE TOETS DcjTIES AbSO- 

LUTELY ImPOSED. 

A City, vested by statute with control over ail public bridges within its 
limits and the duty of keeping them in repair and free from imlsance, can- 
not divest itself of such duty or of llablllty for damages caustd by its non- 
performance by contracting with another to attend to it. 

[Ed. Note. — For other cases, see Municipal Corporations Oent. Dig. % 
15S0 ; Dec. Dig. § 75L*] 

3. Municipal Cobpobations (| 751*)— Liability ros Toets — Négligence op 

CONTRACTOB. 

A City, glven control of ail public highways and bridges by statute, en- 
tered into a contract for thè renioval and reconstruction of a bridge across 

•For other cases £ee eame topio & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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a navigable stream. In doiiig the work the contractor removed a line of 
piles placed around the central pier of the bridge to prevent vessels from 
coming in contact with it, leaving the ends of submerged tinibers used iu 
the foundation projeeting beyond the superstructure unguarded and their 
position unmarked. Through the fault of another vessel a vessel passing 
through the draw was caused to sheer, and struck the ends of such timbers 
and was so injured that she sank. Helcl, that a provision of the contract 
requiring the contractor to take ail précautions during the work to pre- 
vent Injury to others did not exonerate the city from liability for the con- 
tractor's négligence whieh was one of the proximate causes of the vessel's 
injury, and that it was jointly liable with the offending vessel therefor, 
and each should be required to pay half. 

[Ed. Note.^For other cases, see Municipal Corporations, Cent. Dig. § 
1580 ; Dec. Dig. § 751.*] 

4. Collision (§ 130*)— Measube of Damages— Loss of Use of Vessel. 

Where the owner of a vessel injured in collision substituted others in 
her place while she was laid up for repairs, an allowance of interest on 
her value during such time, instead of the profits she might hâve earned, 
was not error. 

[Ed. Note. — For other cases, see Collision, Cent. Dig. § 284 ; Dec. Dig. § 
130.*] 

5. Collision (§ 130*)— Damages— Allowance of Interest. 

In a suit In admirai ty to recover damages for an injury to a vessel In 
collision, the allowance of interest on the damages aWarded from the date 
of the interlocutory decree flxing the liability, instead of from the time the 
damages were liquidated as is the usual practice, was within the discré- 
tion of the court, especially where the case had been pending for several 
years, and the larger Items of damages were for definite amounts expended 
and were not disputed. 

[Ed. Note. — For other cases, see Collision, Cent. Dig. § 284 ; Dec. Dig. § 
130.*] 

Appeal from the District Court of the United States for the North- 
ern District of Ohio. 

In Admiralty. Suit by the Kelley Island Lime & Transport Com- 
pany against the Great Lakes Towing Company and the City of Cleve- 
land. From the decree hbelant and the Great Lakes Towing Com- 
pany appeal. Reversed in part. 

For opinion below, see (D. C.) 144 Fed. 207. 

W. C. Boyle, for Kelley Island Lime & Transport Company. 
F. S. Masten, for Great Lakes Towing Company. 

Before SEVERENS^ and WARRINGTON, Circuit Judges, and 
KNAPPEN, District Judge. 

SEVERENS, Circuit Judge. The Kelley Island Lime & Transport 
Company, the owner of the steam barge Ohio, filed its libel in the court 
below charging the respondents, the Great Lakes Towing Company 
and the city of Cleveland, with having by négligence caused the Ohio 
to come into collision with a pier of a drawbridge over the Cuyahoga 
river, a navigable stream running through the city into Lake Erie. 
The river coming down and passing under the bridge (called in the 
record the "Middle Seneca Street Bridge"), and going on 220 feet fur- 
ther, makes a sharp turn to the left around a point called the "Knuc- 
kle," opposite to which the river spreads out into a bay. On being 

*For otber cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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collected again it passes on 440 feet, and then passes under another 
bridge called; the "lyower Seneca Street Bridge." At about 3:30 
o'cloclî of the afternoon of June 25, 1901, the Ohio was passing around 
the Knuckle going up the river. Her length was 131 feet and her 
breadth of beam 29 feet. She was a flat-bottomed scow, and liad no 
very efficient steering apparatus. Her course of navigation was ef- 
fected by her two propellers, one on her starboard and the other on her 
port side. By reversing that on the port side and operating the other 
the vessel would be turned to port, and vice versa. It would seem that 
at that time only the channel on the right hand of the pier was used for 
navigation. It was narrow, being only about 60 or G5 feet wide. The 
adjacent shore was lined with docks. At about the time she got turned 
around and was taking her course up the river and moving slowly, she 
was passed on the port side by a steam tug of the towing company 
called thé "Goulder," moving much more rapidly. The tug went on 
under the bridge without materially altering the course of the Ohio, 
unless perhaps by inducing it slightly more to starboard. Very soon 
afterwards and when the Ohio was getting near the bridge, the steam 
tug Lutz, another tug of the towing company, came up astern, and 
without any signal of any kind pushed on at high speed between the 
Ohio, and the docks on the shore to starboard. The space was narrow. 
As the tug passed the stem of the Ohio, the latter sheered off to port, 
and before the tug had got far past, the Ohio collided with the sub- 
merged projecting timbers in the foundation of the pier of the draw- 
bridge. Thèse timbers were of oak and 13 inches square. They were 
laid some three feet below the surface of the water, in an octagonal 
form. They extended beyond their overlapping joints and projected 
beyond the perpendicular of the pier, some of them about two feet. 
It was on one or more of thèse projections that the Ohio struck. She 
was broken into to such an extent that she soon af ter sânk. The Cuya- 
hoga river is much less than 500 feet in width. We hâve mentioned 
enough of the facts to indicate what the judgment should be in respect 
to the liability of the towing company for the conduct of the Lutz. 

The 35th rule of the régulations prescribed by the Act of February 
8, 1895-, c. 64, 28 Stat. 649 (U. S. Comp. St. 1901, p. 3891), reads as 
f ollows : 

"In ail chaunels less than flve hundred feet lu wldth no steam vessel shall 
l)ass another going in the same direction unless the steam vessel ahead be dis- 
abled or signify her williugiiess that the steam vessel astern shall pass, when 
the steam vessel astern may pass, subject, however, to the other rules appli- 
cable to such a situation." 

By the third section of rule 28 authority is given to the Board of 
Supervising Inspectors to establish further régulations not inconsistent 
with the act. Among the rules prescribed by the board under this 
authority are the following: 

"Kule 6, When steamers are runulng in the same direction, and the pilot 
of a steapiçr which is astern shall désire to pass on the rlght or starboard 
side of the steamer ahead, he shall give one short blast of the whistle, as a 
sigrtal oï such désire and Intention and shall put his helm aiwrt ; or If he 
shall' désire to pass on the left or port side of the steamer ahead, he shall give 
two short blasts of the whistle as a signal of such désire and intention, and 
•Bhall put his helm to starboard, and the pilot of the steamer abead shall au- 
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swer bj' the same signais; or, if lie does not thinlt It safe for tlie steaiuer 
astern to attempt to pass at tliat point. Le sliall immediately signify the same 
by giving several short and rapid blasts of the whlstle, and under no circuni- 
stanees shall the steamer astern attempt to pass the steamer ahead until such 
time as they hâve reached a point where it can be safely done, when said 
steamer ahead shall signify her willingness by blowing the proper signais. 
The boat ahead shall in no case attempt to cross the bow or crowd upon the 
course of the passing steamer." 

"Rule 22. Notwithstanding anythlng eontalned in thèse rules every vessel 
overtaking any other shall keep out of the way of the overtaken vessel." 

"Rule 21. Every steam vessel vphich is directed by thèse rules to keep out 
of the way of another vessel shall, on approaching her, if necessary, slacken 
her speed or stop or reverse." 

Hère was a palpable violation of both the statutory and the super- 
vising inspectors' rules. And having regard to the narrovv space be- 
tween the Ohio and the docks through which the Lutz must run and 
the character of the other vessel and the control she had of herself , the 
négligence of the Lutz seems wanton. The Ohio was lawfuUy navi- 
gating the river. She was a clumsy craft, but none the less entitled to 
the protection given her by the rules. The need of a strict regard of 
them was obvious to the Lutz. She was not only bound to get the 
consent of the Ohio, but in thèse circumstances she was bound to 
slacken her speed to a degree which would enable her to pass the Ohio 
safely. Instead of this, without even a warning, she pressed into the 
narrow space and went by her at full speed. There is much conflict 
in the testimony as to what her speed was, but it leaves no doubt that 
it was much greater than prudent navigation would permit. The re- 
suit was what might hâve been anticipated. The current set up by the 
displacement of the water on her bow crowded over against the for- 
ward starboard of the Ohio, and at the same time the falling back of 
the water in her wake would suck the after part of the Ohio toward the 
path through which the Lutz had passed. The Ohio was moving for- 
ward. And thus by natural causes, she sheered off to the place of col- 
lision. Thèse influences would hâve a peculiar effect upon the Ohio 
because of her shallow draft. If she had had a keel down in deep 
water her movement would not hâve been so much affected. We 
therefore cohcur with the District Court in holding that the liability 
of the Lutz is clearly established. That being so, and the conduct of 
the Lutz being of itself sufficient to hâve caused the disaster, the tow- 
age Company must make a clear case of fault against the Ohio before 
it can charge the latter with any part of the conséquences. But there 
is no ground on which to rest an imputation of fault on the part of 
the Ohio. 

But a more serions question arises in the controversy about the lia- 
bility of the city. And upon this it is necessary to state some further 
facts. The Seneca Street Bridge had been standing for many years. 
We hâve already described the foundation of the pier on which it 
swung was built, and particularly the submerged projections of its 
octagonal timbers. For the purpose of shielding the pier from ex- 
ternal injury or for the purpose of preventing vessels from colliding 
with it, orperhaps for both purposes, for it would serve both, the city 
had long before driven a line of piles a few feet distant from the pier 
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which projected visibly above the water. Contemplating the rebuild- 
ing of the bridge, the city had made a contract therefor with a con- 
struction Company. This contract included the removal of the pier 
and replacing it by a new structure. And it seems probable that the 
removal of the line of piles would be a part of the dilapidations which 
the construction company would makèl There was an express stip- 
ulation that ail piles should be removed ; but this we suppose had réf- 
érence to the piles driven into the bottom of the river, on which the 
pier was built. However, the piles were an appurtenant to the pier, 
and the construction company had a short time befdre this accident re- 
moved the line of piles in order to get at the work of removing the 
pier. By very full and ample stipulations in the contract, the city had 
imposed upon the construction company the duty of so executing it 
that every public interest should be carefully guarded, and, further, 
that if anything should be done by the construction company which 
would expose the city to any liability to other persons, the construction 
company should save the city harmless. Nevertheless it was provided 
that the work- should be done under the supervision of the city engineer 
and the city inspecter. There is no évidence that either of thèse offi- 
ciais directed the removal of the line of piles. But there is enough to 
induce the behef that they must hâve known before the accident that 
it had been done, or was about to be done. The défense made by the 
city is that having contracted with a responsible party for the construc- 
tion of the bridge for due considération, and enjoined upon that party 
ail needfui précaution against doing or sufïering to be committed any 
injury which might happen to others during the progress of the work, 
and, further, that if the contractor had done the work properly and as 
required by the contract, this accident would not bave happened, the 
city should not be held liable for the misfeasance of the contractor. 
The learned judge thought at the trial that the city should be exon- 
erated upon the ground just stated. Afterwards upon a rehearing he 
held that the taking out of the line of piles was not the proximate 
cause of the injury which he thought was solely due to the conduct of 
the Lutz. 

As to the first ground, we think the position of the city cannot be 
sustained. Laying aside for the présent the circumstance that the 
city retained the control of the exécution of the contract to the extent 
that it might hâve interfered to prevent the removal of the piles until 
the dangerous structure behind them had been removed, the question 
remains whether it can absolve itself by employing some one else to do 
the work upon a stipulation that the employé, whether he be a servant 
or a contractor, shall observe and perform the duty of the city. In 
other words, is it an absolute duty or one which may be delegated? 
We think thé city cannot contract itself out of its duty. 

By section 3640, Rev. St. Ohio 1890, the duties of municipalities in 
the State are prescribed as follows : 

"The council shall hâve the care, supervision and control of ail public high- 
ways, streets, avenues, alleys, sidewalks, public grounds and bridges within 
the corporation, and shall cause the same to be kept open and in repair, and 
free from nuisance." 
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In the case of Faust v. City of Cleveland, 121 Fed. 810, 58 C. C. A. 
194, we had before us a case where the appellant had filed a libel in 
personam against the city to recover damages for an injury to a vessel 
navigating this same river, occasioned by a snag submerged in the 
channel of the stream which, it was alleged, it was the duty of the city 
to hâve removed. We dealt with the case as one involving the ques- 
tion whether the river was a "highway" within the meaning of the 
statute above quoted. We held that it was not, and, without further 
inquiry, affirmed the judgment of the lower court which was for the 
défendant. But hère the controlHng fact is that the city was chargea 
with the care, supervision, and cohtrol of the offending structure by 
statute. Its bridges are put upon the same footing as its streets and 
highways. That the duties incident to the care and control of streets 
and bridges are personal and absolute and cannot be devolved upon 
contractors is well settled in Ohio as will be seen by référence to the 
foUowing décisions of the Suprême Court: Circleville v. Neuding, 41 
Ohio St. 465 ; Covington Co. v. Steinbrock, 61 Ohio St. 215, 55 N. E. 
618, 76 Am. St. Rep. 375. Similar décisions hâve been made by the 
fédéral courts. In the very similar case of Wilson v. Chicago (D. C.) 
in 42 Fed. 506, and on appeal in 63 Fed. 626, 11 C. C. A. 366, the con- 
tractors who built the bridge and had guaranteed the proper exécution 
of the work tO' the city were made parties to the suit, and they and the 
owners of the tug were held jointly liable. It does not appear how the 
city escaped, but doubtless because the court worked out the equities 
between it and the contractors, and imposed the liabiHty upon the lat- 
ter. See, also, the case of Chicago v. Robbins, 2 Black, 418, 426, 17 
L. Ed. 298 ; Cleveland v. King, 132 U. S. 295, 10 Sup. Ct. 90, 33 L. 
Ed. 334. The city knew of thèse submerged timbers for it put them 
there. And it should not hâve removed the piles or suflfered them to 
be removed without giving warning to those navigating the river of 
the danger to which the removal of the piles exposed their vessels. 

We are also of the opinion that the contention which the city makes 
that the removal of thèse piles was a cause of the injury too remote to 
subject her to liability, cannot be sustained. It is true that the removal 
of the piles had already taken place, and that the accident might not 
hâve taken place but for wrongful conduct of the tug. But it is also 
true that if the piles had not been removed the injury to the Ohio 
would probably hâve been much less severe. They had the capacity of 
springs and would cushion the blow. And it is also to be observed that 
the négligence of the city did not cease to be operative upon the re- 
moval of the piles. It was a continuing négligence which would be- 
come effective whenever the chance of accident should occur. The 
négligence of the city and that of the tug were therefore coïncident and 
co-operative, and not remote and proximate, causes of the injury; and 
in such case both the parties at fault are liable for the conséquences. 
The resuit is that the owners of the Lutz and the city should be held 
jointly liable, and each be required to pay one-half of the damages. 
The decree should go against them jointly, but if one is compelled to 
pay more than one-half it should be accorded the right of contribution 
of the excess f rom the other. 
176 F.— 32 
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Two minor questions are raised uj3on this appeal. One is by the 
libelant, who complains that it should hâve been allowed what the Ohio 
would hâve earned during the time required for her repair, and by this 
we uriderstand îs meant the loss of profits she would hâve gained for 
it during that time. But the Hbelant substituted other vessels for her 
in the business in which she was engaged. So the profits were se- 
cured. There was no clear proof as to what value for the services of 
the substituted vessels should be allowed. Instead of making an allow- 
ance as and for profits, the commissioner allowed interest on the value 
of the Ohio, and his action in this resjpect was confirmed by the court. 
We see no fair ground for complaint by the libelant. 

Thé other question is whether the court below was right in allow- 
ing interest on the damages. The court allowed interest from the date 
of its interlocutory decree, which was February 5, 1906, down to the 
entry of the final decree ; and the libelant insists that interest should 
be allowed from the date of the injury. The gênerai rule of law, or 
practice rather, is to allow interest in cases where the amount of dam- 
ages is uncertain and is matter for proof, from the date when they 
were liquidated — that is, fixed by judicial ascertainment — which in this 
case would be the date of filing the commissioner's report. The date 
of filing the interlocutory opinion was a year earUer than that. Thus 
the libelant was allowed a year's interest more than the rate above 
stated would allow. But the rule is not a fixed one, and is subject to 
variation by the circumstances. Its application rests in the discrétion 
of the jury, or of the court where it stands in the place of the jury, and 
the exercise of this discrétion will not be reviewed unless it has been 
palpably abused. The facts of this case are such as to show that the 
action of the court was not inéquitable. The case had been a long time 
pending, and many of the large items of damages were for definite 
amounts of expenditure which are not now disputed either in their 
amount or necessity. The fixing of the date of the interlocutory opin- 
ion was, in a large sensé, somewhat compensatory for thèse considéra- 
tions, and was not an abuse of discrétion. This objection must there- 
fore be overruled. 

The decree of the court below, in so far as respects the liability of 
the Great Lakes Towing Company and the city of Cleveland for the 
damages sufïered by the Ohio, shouW be reversed and, instead thereof . 
it is directed that a decree be entered in favor of the libelant and 
against both of the défendants last mentioned in the terms indicated in 
the foregoing opinion, jointly and severally with a provision that, if 
either should be compelled to pay more than a moiety of the sum ad- 
judged against both, it may hâve exécution for the excess. The decree 
of the court below will in other respects be affirmed. The costs in re- 
spect to the controversy concerning the liability of the two défendants 
respectively will be paid to the libelant by the city of Cleveland. The 
costs incurred by the libelant in the controversy concerning the matter 
of complaint set up in the cross-appeal will be paid by the Great Lakes 
Towing Company, 
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MACK S. S. CO. V. THOMPSON. 

(Circuit Court of Appeals, Sixth Cii'cuit. February 8, 1010.) 

No. 1,992. 

1. AniiiBALTY (§ 20*)— JrEisuicTiON IN Rem— Lien Gjven by State Statute. 

Wliere an admiralty court lias juristlietion of a maritime elaim, as a 
charge for towage under a contract witU the owner, express or implled, 
the libelaut iiiay as a gênerai rule proceed against the owner in personam, 
and if he has a lieu upon the vessel towed, glven either by the gênerai 
rules of the maritime law or by a local statute, he may proceed in rem. 

lEd. Note.— For other cases, see Admiralty, Cent. Dig. §§ 289, 296 ; Dec. 
Dig. § 29.*] 

2. Admiralty (§ 16*)— Jurisdiction in Eem— Lien Givbn bt State Statuts. 

Under Comp. Laws Mich. 1897, 1 10,789, which glves a lien on watereraft 
eonstrxicted, or being constructed, for towage, a charge for towage of a 
new vessel being built in that state and completed, except for lier flttings, 
whether regarded as a completed vessel or not, may be enforced by a pro- 
ceedlng in rem against her in an admiralty court, where the contract was 
with the owner, who was a résident of another state ; the contract for 
towage being maritime. 

[Ed. Note.— For other cases, see Admiralty, Cent Dig. §| 23, 24, 193 ; Dec. 
Dig. § 16.* 

Admiralty jurisdiction to enforce liens created by state laws, see note 
to The Electron, 21 C. C. A. 21.] 

3. Maritime Liens (§ 57*)— Statutoey Liens— When Enfobceable in Admir- 

alty. 

A lien for repairs, towage, etc., giveii by the local law, to be enforoeable 
in a court of admiralty, must b« reconcilable with the prlnciples of the 
maritime law, and notwithstandlng gênerai language of the statute, in the 
absence of express agreement, the work must hâve beeii done under elr- 
cumstances whidi under sueh law would raise a presuniption that It was 
on the crédit of the vessel, and not of the owner. A contract for towage 
made with a résident owner would not raise such a presuniption, but it 
would be otherwise if the owner were a nonresident. 

[Ed. Note. — For other cases, see Maritime Liens, Cent. Dig. § 96; Dec. 
Dig. § 57.*] 

4. Admiralty (§ ]*)— Maritime Law— Effect or State Legisl.'Ition. 

The maritime law of the United States subsists as an entirety as the sub- 
ject of fédéral jurisprudence, and Is to be administered by the fédéral 
courts without linpairment by state législation. 

[Ed. Note. — For other cases, see Admiralty, Cent. Dig. §| 1-6 ; Dec. Dig. 
§ 1.*] 

5. Maritime Liens (§ 57*)— Stattjtory Liens— Enfobcement in Admiralty. 

Liens created by state laws on vessel s are not of themselves merely sub- 
jects of the maritime law, but, because such a lien is a right or interest 
inhérent in a principal subject of a maritime nature of which the ad- 
miralty takes jurisdiction, the court will recogulze the lien as an incident 
of the debt it is administering, and give to the owner of the claim the bene- 
fit of it. 

[Ed. Note. — For other cases, see Maritime Liens, Cent. Dig. § 96; Dec. 
Dig. « 57.*] 

6. Towage (§ 6*)— Liability for Service— Construction of Agreement. 

A shipbuilding Company eomplete<l a vessel under a contract with the 
exception of her fittlng, and slie was left at its wharf in a stream through 
the winter. Payment had been made so that title to the vessel had passed. 
In the spring, fearing damage from flood, the company wrote the owner, 
asking permission to hâve her moved ont of the stream, which was granted. 
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Jleld that, under the circunistances and as the service was for its protec- 
tion, such consent mlght properly be eonstrued as an agreement that the 
towage should be at the owner's expense. 

[Ed. Note. — For other cases, see Towage, Cent. Dig. § 5; Dec. Dig. § 0.*J 

Appeal from the District Court of the United States for the East- 
ern District of Michigan. 

Suit in rem in admiralty by Robert P. Thompson, doing business 
as the Thompson Tug Company, against the steamer F. B. Squire. 
the Mack Steamship Company, claimant. Decree for libelant, and 
claimant appeals. Affirmed. 

G. H. Eichelberger, for appellant. 

Before SEVERENS and WARRINGTON, Circuit Judges, and 
KNAPPEN, District Judge. 

SEVERENS, Circuit Judge. The Jenks Shipbuilding Company 
under contract with the appellant, the Mack Steamship Company, built 
during the season of 1903 the steamship F. B. Squire at its works on 
Black river, an affluent of the St. Clair river. The vessel had been sub- 
stantially completed, but had not been taken out. She had been 
launched and inspected, but whether a license had been issued does not 
appear. Her engines and boilers had been put in, and she had been 
completed, except that the "fittings," as they are called in the record, 
furniture and the like, which the contractors had agreed to supply, had 
not yet been put on board. Thèse were incidentals which it was cus- 
tomary to put in when the vessel was about to leave. Otherwise she 
was ready to go. By the tèrms of the contract, the vessel was to be 
delivered at the shipbuilding company's works on Black river. She 
had been paid for, and a bill of sale had been given by the contractor 
to the owners. But she stayed over winter at the dock of the contract- 
or, and was remaining there, when, on March 13, 1904, the Jenks Ship- 
building Company, being apprehensive of danger to the vessel from 
the spring f reshets, sent the f oUowing letter to the managing owner : 

"Port Huron,' March 12, 1904. 
"Mr. Charles O. Jenkins, Cleveland, Ohio. 

"Dear Sir: Thinking it might be advisable to move the 'F. B. Squire' out into 
the river, ï ask for your consent. We thought perhaps it mlght be advisable 
to hâve her nioved out the flrst of the week. We haven't had any bigh water 
hère at ail, and we don't know whether we will hâve, but tliere is a great deal 
of water up in the country, and It is liable to corne down with a sudden rush 
and cause some damage. I wish you would wire us on receipt of this if we 
sliall bave her moved. 

"Yours very truly, 

"The Jenks Shipbuilding Company, by A. O. Oarpenter." 

On March loth the managing owner telegraphed the following 
reply: 

"Cleveland, Ohio, March 15, 1904. 
"The Jenks Shipbuilding Company, Port Huron, Michigan. 

'Shitt 'Squire' as per your letter of 12th. Charles O. Jenkins." 

Black river is a small and rather tortuous stream, and it was cus- 
tomary to take large vessels like the Squire (which was 430 feet long) 

•For other case» see sama tople & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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out by using tugs, one at each end, to manage their course down the 
stream. The Jenks Shipbuilding Company on getting the telegram 
procured tugs of the Hbelant, which towed the Squire out of Black 
river and down the St. Clair to a dock called Miller's Coal Dock, where 
she was laid up. The owner of the tugs presented his bill to the appel- 
lant for the towage, and, payment being refused, he filed this libel 
against the ship to en force a lien he claimed to hâve. The owner an- 
swered, setting up his claim of title to the steamer, and averring that : 

"The said Jenks Shipbuilding Company, for their own comenience and econ- 
omy, and at their own instigation and acting in their own behalf, caused said 
vessel to be moved from their shipyard, where the vessel was imder contract 
to be delivered to the Mack Steamship Company, to a place on the Détroit 
river, and the said libelant at no time acted at the request of the Mack Steam- 
ship Company or its agent." 

The proofs were taken in open court, and a decree was awarded to 
the libelant. 

The principal grounds on which the appellant relies are, first, that 
there was no admiralty jurisdiction; and, second, that the towage was 
done at the instance and in behalf of the Jenks Shipbuilding Company, 
and not for the appellant. 

It is admitted, and cannot be doubted, that a towage contract is a 
maritime contract. 1 Conk. Adm. 28, note; The May Queen, Spr. 
558, Fed. Cas. No. 9,360; Porter v. The Sea Witch, 3 Woods, 75, 
Fed. Cas. No. 11,289 ; The W. J. Walsh, 5 Ben. 72, Fed. Cas. No. 
17,922. And, if the contract was made by or on behalf of the appel- 
lant and the appellant resided in another state (questions we shall take 
up later), we suppose it is not doubted that a libel in personam would 
be a proper remedy, in admiralty against the owner. That seems to be 
admitted, if the facts are as above supposed. But the stress of the 
appellant's contention is that the "Squire" was not a completed vessel, 
and therefore was not a subject for a maritime lien. And, if the vessel 
was not so far complète as to come within the range of a gênerai mari- 
time lien, it must be admitted that, if there were nothing more, this 
libel, which is one in rem, would fail for the lack of any lien upon the 
vessel. But a Michigan statute supplies this lack. Section 2 of chap- 
ter 298 of Compiled Laws of 1897 gives a lien upon watercraft con- 
structed or being constructed for, among other things, "towage." 

Now, it is the well-settled law of this court and elsewhere that where 
the admiralty court has jurisdiction of a maritime claim, in this case a 
charge for towage, under contract with the owner, express or implied, 
the hbelant may as a gênerai rule proceed against the owner in per- 
sonam ; and, if he has a lien upon the vessel towed given either by the 
gênerai rules of the maritime law or by a local statute, he may pro- 
ceed in rem. The admiralty court will recognize and enforce by its 
own procédure a lien given by a local statute for the security of the 
claim where the provision of the local law does not antagonize or 
derogate from the principles of the maritime law. This subject was 
given much considération and the rules upon which the admiralty 
court will enforce, as incident to a maritime claim, Hens given by state 
laws, laid down in the case of The Samuel Marshall decided by this 
court in 1893, 54 Fed. 396, 4 C. C. A. 385. One of those rules was the 
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one last above stated. And to the like effect are The Lottawana, 31 
Wall. 558, 22 h- Ed. G54, The J. E. Rumbell, 148 U. S. 1, 13 Sup. Ct. 
498 37 L. Ed. 345, and The Glide, 167 U. S. 606, 17 Sup. Ct. 930, 
42 t. Ed. 296. "But the District Courts," it was said in The Lotta- 
wana, "having jurisdiction of the contract as a maritime one may en- 
force liens given for its security, even where created by the state laws." 

The court below seems to hâve put its décision upon the ground 
that the Squire was a completed vessel ready to proceed in its business 
of. navigation on being supplied with certain incideritals which were 
not a substantive part of the ship. We are not disposed to controvert 
that conclusion. But the condition of the Squire puts lier upon de- 
batable ground, and we prefer to rest our own décision upon the prés- 
ence of the local statutè. The libel is wide enough to enable the court 
to grant relief upon either ground. 

A question is made as to whethè'r towing was donc upon the crédit 
of the owner, or is a proper charge against the vessel. If the owner 
had beeii'a résident qf the state, so that it might or should be pre- 
sumed that the tug company looked to him for payment, it would be 
open to the appellant to insist tbat the vessel could not be properly 
charged. And the décisions on that subject hâve settled the law to that 
eflfect. The testimony is- not quite positive on that point. It was not 
made à ground of défense by the answer, nor does it appear to hâve 
been raised upon the trial. Mr. C. O. Spencer was "managing owner" 
of the Mack Steamship Company and hâd bis office and place of busi- 
ness at Cleveland, Ohio, and the correspondence in this business was 
conducted by him from that place. It is not shown where the other 
owners réside. If there was any ground in fact for claiming the 
benefit of this objection, we should hâve expected some allégation or 
proof to sustain it. The objection rests upon an exception to the gên- 
erai rule. We thinkit, should be held that the owners were résident 
in Ohio. It seems necessary to settle this question and to find ground 
for settling it in this way; for, if the owner hàs not a foreign rési- 
dence, there could be no presumption that a crédit for the services was 
given to the vessel, and the giving crédit to the vessel is a condition to 
the lien which the libelant seeks to enforce, as was held by this court 
in the case of The Samuel Marshall, 54 Fed. 396, 4 C. C. A. 385. We 
notice that the Court of Appeals for the First Circuit in the case of 
The Iris, 100 Fed. 104, at page 112, 40 C. C. A. 301, speaks of the 
statement made in the opinion of this court in the case of The Samuel 
Marshall to the effect "that a local lien can be enforced in admiralty 
only when crédit is given the vessel, and that in this respect there is the 
same limitation as with référence to supplies furnished a ship in a 
foreign port" as a dictum. And the Court of Appeals for the Third 
Circuit assigns to it a similar character. With great respect to those 
able courts, we think this is a misapprehension. It was, in fact, made 
a décisive point in the case. Judge Taft, who wrote the opinion, had 
said that the charterer stood in the place of the owner, that the char- 
terer resided at the same place with the libelant, and that the supplies 
had been furnished at that port. If the local statUte had the effect to 
give a lien without regard to the présence or absence of the owner and 
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thèse were the only facts to be considérée!, the decree must hâve been 
for the libelant. The whole drift and purpose of that part of the 
opinion was to demonstrate that, notwithstanding the gênerai languagc 
■of the local statute, the effect which should be given to it in the court 
of admiralty was the création of a lien which should be reconcilablc 
with the principles of the maritime law ; in other words, that the court 
would not surrender a gênerai rule of the admiralty law which it is 
bound to administer, and substitute for it a local statute. But it would 
enforce a lien given by such statute in cases where it is not inconsistent 
with the maritime law, and only to that extent, in short, it would sub- 
ordinate the statute to its own imperative rules. It is true there was 
another ground stated on which the court might bave rested its déci- 
sion. But it thought fit to rest it also upon the former ground. If 
the first déclaration was a dictum, by the same token the second was 
also, and the case is void of authority. But we hâve not so considered 
it. In the case of Davidson v. Baldwin, 79 Fed. 95, 24 C. C. A. 453, 
Judge Lurton, who delivered the opinion of the court, cited that case 
as authority for the doctrine which it was supposed to bave established 
for the court. The rule in respect to the giving crédit whether to the 
vessel or its owner rests upon a presumption arising upon the évidence. 
And it bas long been axiomatic that the known présence of the own- 
er at the place where supplies are furnished or other assistance given 
to the vessel, whether at home or abroad, would give rise to a pre- 
sumption that a Personal crédit was given to him, and this presump- 
tion would prevail in the absence of proof to the contrary. A lien 
upon the vessel would be given only where there was either a ne- 
cessity or an agreement for it. If the local statute be construed to 
be without restriction as to the crédit intended, it would give to a créd- 
iter at the home port of the owner an advantage superior to that of one 
who furnishes supplies or other assistance at a foreign port, a resuit 
the very opposite to the gênerai policy of the maritime law. A local 
statute which should give a lien absolutely and without regard to this 
rule, which rests upon a fundamental principle of the maritime law 
and is born of the necessities of commerce, would be in effect to make 
a new law for the admiralty. If this can be done in respect to one 
thing, it may be done in many, and in the end the admiralty juris- 
prudence mignt be honeycombed, if not displaced, by a inass of heter- 
ogeneous local statutes. Local statutes provide différent rules in re- 
spect to the rank of liens, a matter of serions importance. A court of 
admiralty would abandon its own jurisdiction, if it should enforce them 
when they were in conflict with the rules of maritime law. And, if 
this be so, it must be because of the prédominant authority of the ad- 
miralty court throughout the domain of the maritime law, which will 
not hearken to the ordinances of state législation. In gênerai thèse 
local statutes consist of thèse three features : The création of a lien, 
the prescription of the procédure, and the order of the distribution of 
the proceeds. Beyond question, the admiralty court will not adopt the 
procédure, nor will it proceed in the distribution in the order prescribed 
by the statute, unless, as rarely happens, that order is the same as that 
prescribed by the maritime law. For the same reason and by the same 
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authority, it will disregard any quality of the lien which is not in har- 
mony with its own maxims. A contract for the siipply ©f necessaries 
in the home port of the owner is a contract of a maritime nature, and 
although it would be presumed, in the absence of évidence to the con- 
trary, that crédit was not intended to be given to the vessel, yet évi- 
dence of an express agreement would be sufficient to attach a lien. 
Inasmuch as the jurisdiction is taken solely because of the maritime 
nature of the subject, it is both logical and reasonable to say that the 
lien, which is an inhérent right therein, should partake of the same 
qualities as the subject, upon the analogy that prevails in other like 
relations in othér departments of the law, as in the case of a mortgage 
or other security given for the payment of a debt and which attends 
upon it, into whosesoever hands the debt may pass. 

We think the maritime law subsists as an entirety as the subject of 
fédéral jurisprudence, and is to be administered by the fédéral courts 
without impairment by state législation. If changes are to be made in 
it, it must be done by fédéral authority. Thèse reasons would per- 
suade us to follow the rule affirmed by this court in the case of The 
Samuel Marshall, even if we were not bound by the authority of that 
décision. The rule was not inaugurated, nor was it first announced, 
by the opinion in that casé. On the contrary, it had already been stated 
and applied by Mr. Justice Matthews, with whom the circuit judge 
concurred, in the case of The Guiding Star, 18 Fed. 363, a case pending 
in this circuit, where the court upon a very. lucid statement of the rule 
declined to rank the lien given by the local law, according to the posi- 
tion it would hâve under such law, and determined its rank by the rule 
of the maritime law, and reversed the decree of the lower court, which 
was at variance with it. 

Iviens created by state laws on ships and other water craft are not of 
themselves merely subjects of the maritime law. But because such a 
lien is a right or interest inhérent in a principal subject of a maritime 
nature of which the admiralty takes jurisdiction, a jus in re, as Mr. 
Justice Curtis characterized it in the Young Mechanic, the court will 
recognize this advantage as an incident of the debt or claim it is ad- 
ministering, and will give to the owner of the claim the benefit of it. 
The court treats the claim as one improved by the lien. And upon 
another spécial ground where a surplus has arisen after a sale for the 
satisfaction of the claim, the court will administer it ; this ex necessi- 
tate. It has the fund and must dispose of it. This is a part of and 
properly belongs to the duty the court is discharging. 

The rule affirmed in The Guiding Star and in The Samuel Marshall 
has been recognized in the Second Circuit by Judge Brown in the case 
of The Advance (D. C.) 60 Fed. 766, and by the Court of Appeals in 
The Electron, 74 Fed. 689, 21 C. C. A. 13, and by Judge Hazel in The 
William P. Donnelly (D. C.) 156 Fed. 303. The ruling in The Elec- 
tron was reaffirmed in The Golden Rod, 151 Fed. 9, 80 C. C, A. 246. 
In the Ninth Circuit it had already been applied by Judge Hofïman in 
The Columbus, 5 Sawy. 487, Fed. Cas. No. 3,044, and it was confirmed 
subsequently by the Circuit Court of Appeals in The Lighters, 57 
Fed. 664, 6 C. C. A. 493, and by Judge Morrow in The Templar (D. C.) 
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59 Fed. 203, and The Alvira (D. C.) 63 Fed. 144. In the Fourth Cir- 
cuit, Judge Brawley, in the case of The Sappho (D. C.) 89 Fed. 366, 
adhered to the same doctrine. In the Fifth Circuit, Judge Toulmin 
signified his concurrence in The Lena Mowbray (D. C.) 71 Fed. 720, 
and The City of Camden (D. C.) 147 Fed. 847. In the Seventh Circuit 
Judge Seaman agreed in The Westover (D. C.) 76 Fed. 381. To the 
contrary are in the First Circuit The Iris, 100 Fed. 104, 40 C. C. A. 
301, by the Circuit Court of Appeals, and in the Third Circuit, The 
Vigilant, 151 Fed. 747, 81 C. C. A. 371, by the Circuit Court of Ap- 
peals. And in both the First and Third Circuits there bave been déci- 
sions of the lower courts to the same efïect. It is much to be regretted 
that there should be such a conflict of opinion, but our own duty seems 
clear. 

In respect to the objection that the towage was not requested by the 
appellant, it is to be inferred that the court thought that in the light 
of the circumstances the correspondence should be construed as indi- 
cating that it was to be donc for the benefit of the appellant and there- 
fore presumably to be paid for by it. The vessel was to be delivered 
at the shipbuilding company's wharf ; and the title had already passed. 
If it had remained there, it would hâve been at the owner's risk. We 
are inclined to concur in the construction of the agreement which the 
court put upon it. 

The decree of the District Court will be affirmed, with costs. 



In re FARRELL. 

(Carcuit Court of Appeals, Sixth Circuit. January 24, 1910.) 

No. 1,982. 

1. AssiGNMENTS FOK Beneîtt or Creditobs (§ 184*) — Natuee of ASSiaNMENT 

— Capacity of Assignée. 

Though the légal title to property covered by a deed of assignment 
passes to the assignée, he Is regarded as the asslgnor's agent to distribute 
the proceeds of the property among the creditors. 

[Ed. Note. — For other cases, see Assignments for Benefit of Creditors, 
Cent. Dig. §5 555-571 ; Dec. Dig. § 184.»] 

2. Bankeuptct {§ 440*)— Appeal— "CoNTEOVBEST Abisino in Bankbuptct 

Procbbdings." 

Nothing can be regarded as a "controversy arlsing In bankrnptcy pro- 
ceedlngs," withln Bankr. Act July 1, 1898, c. 541, § 24a, 30 Stat. 553 (U. S. 
Comp. St. 1901, p. 3431), provldlng for appeals in such proceedings, where 
the subject-matter and object of the proceedings are wlthin the power of 
the trial court to make a summary order, especially where a plenary ac- 
tion Is not sought; a complaint in regard to a summary order to turn 
over assets not being specially made appealable under such subdivision. 
[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 440.' 
Appeal and review In bankruptcy cases, see note to In re Eggert, 43 C. 
C. A. 9.] 

S. Bankbuptct (§ 440*) — Review— Appeai/— Pétition to Revise. 

In determinlng the remedy as between review or appeal in bankruptcy 
proceedings, the court Is governed by the object and character of the pro- 
ceeding. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 915 ; Dec. Dig. 
1440.*] 

•For other cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe* 
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4. Bankrttptct (5 440*)-^Subeendbb or Asbbts— Summakt Ordeb. 

A décision âenying a sumtnary order, lu bankruptcy, to compel the 
bankropt's assignée for the beneflt of credltors to turn over to the trustée 
assets alleged to belong to the bankrupt, Is revlewable on a pétition to 
revise In matter of law, authorized by Banlcr. Act July 1, 1898, c. 541, S 
24b, 30 Stat. 558 (U. S. Comp. St. 1901, p. 3432). 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dlg. § 440.*] 

5. Bankbuptct (§ 9*) — State InsolvencYv Laws— Suspension. 

Rev. St. Ohlo § 6343, as amended by Act Aprll 26, 1898 (93 Ohlo I>nws, 
p. 290), and Act Mày 12, 1902 (95 Ohlo Laws, p. 608), regulatlng the ad- 
ministration of property assigned for the beneflt of credltors, is not an 
Insolvent law, and was not, therefore, suspended by the fédéral bankrupt- 
cy act. 

[Ed, Note. — For other cases, see Bankruptcy, Cent. Dlg. §§ 7-9; Dec. 
Ddg. § 9.*] 

6. AssiONMENTS FOE Beneitt of Cbeditobs (§ 22*) — Nature and Effect. 

A vpluntary assignment for the beneflt of credltors, eonsisting of a 
transfer of property of a debtor to an assignée in trust to distribute 
amoilg the credltors, rests prlmarlly, not on the state stàtute, but on the 
debtor's common-law power to dispose of bis property. 

[Ed. Note. — For other cases, see Assighmeûts for Beneflt of Credltors, 
Cent Dlg. i§ 36-38 ; Dec. Dlg. § 22.*] 

7. BANKBtjprcT (§ 161*)— AoTS or Bankrxjpt— Assignment, fob the Benefit 

OF Cbeditobs— Time. 

■Wherfe no steps were taken to hâve an assigner for the beneflt of cred- 
ltors declared a bankrupt untll more than six months after bis assignment 
had been filed in the probate court, and it appeared that the. assignment 
was valld l)oth at common law and under the state statutes, the bankrupt's 
trustée was not entitled to a summary order requiring the assignée to 
surrender the net assets belonging to the bankrupt in bis hands, and tbls 
though the appraisement flled by the assignée in probate court indieated 
that the assigner was solyent, since the making of the assignment autlior- 
Ized the credltors to'pro«eêd in bankruptcy within four months, regard- 
less of the debtor's solvency. 

[Ed. Note.— For other cases, see Bankruptcy, Dec. Dlg. § 161.*] 

Pétition to Review an Order of the District Court of the United 
States for the Northern District of Ohio. 

In the matter of the bankruptcy of George B. Harvey. On pétition 
to revise in matter of law an order refusing to grant a summary order 
requiring one Mason to turn over alleged assets of the bankrupt to 
George T.: Farrell, trustée. Affirmed. ; 

The petltloner asks this court to revise In matter of law the action of the 
court below in réfuslng to grant a summary order to turn over alleged assets 
of the bankrupt Oh AuguSt 3, 1908, Harvey flled a volUntary pétition in bank- 
ruptcy andiwas on that diiy ftdjudged a bankrupt. On the I8tb ôf that mouth 
petltloner W-as appolnted and quallfied as trustes in bankruptcy for the beneflt 
of the credltors of Harvey. More thàn six months prlor thèreto, namely, Jan- 
uary 2i;th of that year, Harvey flled In the probate court of Columblana coun- 
ty, Ohio, hls deed of assignment for thé beneflt of bis credltors, transferring 
ail hls pfopetty to one Mason. Mason accepted the appolntment, gave bond, 
and otherwlse quallfied as assignée, and had, under orders made by the pro- 
bate court prlor to the commencement of hls asslgnor's proceedlngs in bank- 
ruptcy, dlstrlbuted a substantial portion of the assets among the credltors. 
The assignée recelved further moneys, and under like orders made distribution 
among the credltors after appolntment of the trustée In bankruptcy. 

On March 1, 1909, wbile the assignée was engaged In the administration of 
bis asslgnor's estate, the trustée of the bankrupt filed a pétition in the court 

*For other caseï aee same toplc H i kvmbbb in Dec. & Am. Digs. 1907 to date, & Rep'r ludexei 



IN KE FAERELL. 507 

bclow in whith he prayed for an order to restrain the assignée froni dlsposiiii: 
of any of the assigned property, to stay further proceedings in the probate 
court, and to require the assignée to show cause wliy he should uot file a re- 
port in the court helow of his proceedings In the probate court, and why he 
shoiild net turn ovcr to the trustée for the beneflt of the bankrupt ail the prop- 
erty in i)ossession of the assignée and not distrlbuted at the tinie Harvey was 
adjudged bankrupt. On March 12th the assignée flled an answer, in wliich lie 
summarized the proceedings taken in the probate court, and clalnied that ail 
his payuients of eosts, expenses, dlvidends, etc., were made before he had anj' 
knowledge that the pétition in thls proceeding was flled or was to be flled, and 
in reliauce upon his right to vvind up his trust under the deed of assignment, 
clalmed title to the property in his possession and the right to hold it as as- 
signée, and denied the right and jurisdiction of the court below to take the 
property from him, and protested agalnst the making of any order. The trus- 
tée In his reply admitted that the assignée was entitled to certain commis- 
sions, and was indebted for services of his attorneys and for other expenses 
of administration, and waived ail claim to the assets remalning in the hands 
of th« assignée, except such as the probate court or any hlgher court of Ohio 
"may find upon final adjudication tb be due from sald assignée to thls trustée." 
The matter was referred to the référée in bankruptcy, who denied the pé- 
tition. On pétition for revlew in the district court, the order of the referec 
was afflrmed, and the pétition dismlssed. 

C. F. Smith, for petitioner. 

N. B. Billingsley, for respondent. 

Before SEVERENS and VVARRINGTON, Circuit Judges, and 
SANFORD, District Judge. 

WARRINGTON, Circuit Judge (after stating the facts as above). 
The question first requiring attention is one of procédure. It is 
claimed for the assignée that the case should hâve been brought to 
this court by appeal, and not by pétition for revision. As shown in 
the statement, the eiïort of the trustée in bankruptcy was to obtain a 
summary order to compel the assignée to turn over the assets received 
by him from his assignor, less dividends theretofore paid, and less 
such commissions, expenses, and attorney's fées as the Ohio courts 
might fix, or, stated in another way, to pay over the net assets remain- 
ing applicable to payment of creditors. 

In Seinsheimer v. Simonson, 107 Fed. 898, 47 C. C. A. 51, this court 
entertained a case on pétition to review an order made by the District 
Court affirming an order of the rçferee in bankruptcy, which required 
an assignée, who, at the time his assignor was adjudged bankrupt, was 
administering the estate under a gênerai assignment made in Kentucky, 
to pay over certain moneys which he had applied to payment of his 
commissions and his counsel. The moneys were claimed to be trust 
assets for which he was chargeable. The order of this court reversing 
the court below was affirmed by the Suprême Court on certiorari in 
Eouisville Trust Co. v. Comingor, 184 U. S. 18, 22 Sup. Ct. 293, 46 
h. Ed. 413. 

In the case of In re Abraham (Bernheimer v. Bryan, Marshal) 93 
Fed. 767, 783, 35 C. C. A. 592, an appeal was taken in the District 
Court to the Circuit Court of Appeals from a summary order made 
by the District Court as a court of bankruptcy, requiring the marshal 
to seize goods purchased of an assignée under a gênerai assignment, 
and on motion made to dismiss the appeal on the ground, among 
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others, that the order made was not appealable, the appeal was treated 
as a pétition for revision. Although the case was reversed by the Su- 
prême Court in Bryan v. Bernheimer, 181 U. S. 188, 31 Sup. Ct. 557, 
45 L. Ed. 814, yet it was not reversed for that reason. In Holden v. 
Stratton, 191 U. S. 115, 119, 24 Sup. Ct. 45, 48 L. Ed. 116, it is 
pointed out by the Chief Justice that in Bryan v. Bernheimer, supra — 

"the Circuit Court of Appeals treated the case as If bef ore It on a pétition 
for revision, though it had been carried there on an appeal, and we consldered 
the decree as rendered In the exercise of a supervisory power." 

It should be stated that in Mueller v. Nugent, 105 Fed. 581, 44 C. 
C. A. 630, this court again entertained a case on pétition for review oi 
a surnmary order made by the District Court to pay over certain 
moneys of the bankrupt, which were in possession of his son, but held 
that the person in possession could not be dispossessed, except by 
plenary suit. Since the Suprême Court, in reversing the décision (184 
U. S. 1, 32 Sup. Ct. 369, 46 L. Ed. 405), held that the order could be 
enforced by commitment, it would seem that the pétition to review in 
this court was well within the ruling. 

And in York Manufacturing Co. v. Cassell, 301 U. S. 344, 353, 26 
Sup. Ct. 481, 484, 50 I^. Ed. 783, in explaining the décision in Mueller 
V. Nugent, the court said : 

"The dispute in the Mueller Case was vvhether the court of bankruptcy had 
power to compel, in a surnmary way, the surrender of money or other property 
of the bankrupt in the possession of the bankrupt, or of some one for him, 
without resorting to a suit for that purpose. This court held, as stated by the 
Ohief Justice in deliverlng the opinion: 'The bankrupt ey court would be help- 
less indeed If the bare refusai to turn over could conclusively operate to drive 
the trustée to an action to recover as for an Indebtedness, or a conversion, or 
to proceedings in chancery, at the rlsk of the accompaniments of delay, com- 
plication, and expense, intended to be avoided by the simpler methods of the 
bankrupt law.' It was held that the trustée was not thus bound, but had the 
right, under the facts in that case, to proceed untier the bankrupt law itself, 
and take the property out of the hands of the bankrupt, or any one holding 
it for him." 

The power thus mentioned is the same as that invoked in the présent 
case ; for, although the légal title to the property covered by the deed 
of assignment passes to the assignée, he is regarded as the agent of 
the assignor to distribute the proceeds of the property among his cred- 
itors. Bryan v. Bernheimer, 181 U. S. 188, 192-193, 21 Sup. Ct. 557, 
45 ly. Ed. 814; Crist v. Langhorst, 5 Ohio Dec. 352 (per Force, J., 
speaking for the Hamilton Co., O., Dist. Court) ; In re Stokes (D. 
C.) 106 Fed. 313. 

It is true that no décision has been cited, and that we do not discover 
any, in which the présent question was made a distinct issue or the 
sujsject of an express décision. The nearest approach to this perhaps 
occurred in the Fifth Circuit in Re Abraham, supra, and in the ap- 
proval given to the case in Holden v. Stratton, as before shown. But 
we think it may fairly be deduced f rom the décisions we hâve com- 
mented on that the practice of bringing up summary orders for revi- 
sion upon pétition to review is warranted by the bankruptcy act. In- 
deed, this would seem to follow alone from what is said in Mueller 
v. Nugent and York Manufacturing Co. v. Cassell, as before pointed 
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out ; for the very holding that a summary order may be employed to 
compel payment of assets of a bankrupt which are held by him per- 
sonally, or through an agency created by him, manifestly dispenses 
with the necessity to resort to plenary action. 

Thus the remedy for coming into this court upon complaint made 
against allowance or refusai of a summary order is, we think, reduci- 
ble to pétition to revise in matter of law, according to subdivision "b," 
§ 24, of the bankruptcy act (Act July 1, 1898, c. 541, 30 Stat. 553 [U. 
S. Comp. St. 1901, p. 343]). Nothing, as it seems to us, can be re- 
garded as a controversy "arising in bankruptcy proceedings" within 
the purview of subdivision "a," '§ 24, where the subject-matter and ob- 
ject of the proceedings are within the power to rnake a summary or- 
der. Certainly this is true where plenary action is not sought. It is 
hardly necessary to say that complaint in regard to a summary order 
to turn over assets is not specially made appealable under subdivision 
"a" of section 25. In determining the question of remedy, then, as 
between review or appeal under the bankruptcy act, we are not to be 
governed by our ideas of whether the power invoked can be rightly 
exercised or not in the given instance, but by the object and character 
of the proceeding. Coder v. Arts, 213 U. S. 223, 233, 29 Sup. Ct. 
436, 53 L. Ed. 772. We therefore hold that the case is properly be- 
fore us. 

The contention made on behalf of the trustée of the bankrupt is 
two-f old : That the assignment laws of Ohio are insolvency or bank- 
ruptcy laws, and so are suspended by the bankruptcy act ; and that the 
assets in the hands of the assignée are held by him as agent of his as- 
signor, the présent bankrupt, and are consequently part of the estate 
to be administered in bankruptcy. Thèse claims are resisted on the 
grounds that the applicable Ohio statutes are not insolvency or bank- 
ruptcy laws, and that the assignment was made more than four months 
prior to the filing of the pétition in bankruptcy. It is urged that thèse 
grounds of défense are sustained by Mayer v. Hellman, 91 U. S. 496, 
23 L. Ed. 377, and Boese v. King, 108 U. S. 379, 2 Sup. Ct. 765, 27 
E. Ed. 760, both relating to the bankruptcy act of 1867 (14 Stat. 517, 
c. 176), and the former also to the statutes of Ohio, and the latter to 
the statutes of New Jersey, concerning assignments for the benefit of 
creditors. Those décisions, especially the first one, must rule the case 
at bar, unless there be some later change in législation rendering them 
inapplicable. 

Section 6343 of the Revised Statutes of Ohio was amended twice 
(in 1898 [93 Ohio Eaws, p. 290] and in 1902 [95 Ohio Laws, p. 608]) 
between the times when the décisions just mentioned were rendered, 
and the dates of the gênerai assignment and the filing of the pétition 
in bankruptcy in question. The différence between the old section and 
the new one is that the former declared that assignments made to a 
trustée in contemplation of insolvency and with intent to prefer or 
delay creditors should inure to the equal benefit of ail creditors and 
that the trusts arising under them should be administered as other 
assignments, while the latter déclares ail instruments, including as- 
signments that are made in trust or otherwise by a debtor, and ail 
judgments suffered by him to be taken against himself in contempla- 
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tion of insolvency and with the design to prefer creditors, or with 
intent to hinder, delay, or defraud creditors, shall be declared void, 
and shall inure to the equal benefit of ail the creditors. 

It is said of the change thus made, first, that involuntary assign- 
ments are provided for. But this was so before. The existing amend- 
ment only increases the instruments that shall inure to the benefit of 
creditors. It is claimed next, and truly, that under the old section a 
préférence could be made in favor of a debtor, as held in Cross v. 
Carstens, 49 Ohio St. 548, 567, 31 N. E. 506, and that this cannot be 
done under the new section. The theory of that décision was that the 
old section did not in terms apply to a mortgage made to prefer a 
particular créditer as mortgagee, and not made to him as trustée for the 
benefit of others. But the transaction under review was in no sensé 
like the one upheld in Cross v. Carstens. 

It cannot escape attention, moreover, that both of thèse changes 
plainly tended to remove, rather than to enhance, conflict between sec- 
tion 6343 and the bankruptcy act ; for they are both in harmony with 
the policy of that act in compelling equality of distribution of the prop- 
erty of debtors among their creditors. We therefore see no reason 
why the language employed in Mayer v. Hellman to meet the claim 
there made, as hère, that the bankruptcy act suspended the "opération 
of the act of Ohio regulating the mode of administering assignments," 
is not quite as applicable now as it was then. It was said (page 503 
of 91 U. S. [23 L. Ed. 377]): 

"That the statute of Ohio is not an insolvent law In any proper sensé of 
the term. It does not compel, or In terms even authorize, assignments. It 
assumes that such Instruments were cqnveyances prevlously known, and ouly 
prescribes a mode by which the trust created shall be enforced. * * * 
There is nothlng in the act resemhling an insolvent law. It does not diseharge 
the insolvent from arrest or impvisonment. It leaves hls after-acquired prop- 
erty liable to his creditors predsely as though jjo asslgnment had been made. 
The provisions for enforclng the trust are substantially such as a court of 
ehancery would apply In the absence of any statutory provision. The asslgn- 
ment in this case must, therefore, be regarded as though the statute of Ohio, 
to whlch référence Is made, had no existence. There Is an insolvent law in 
that State ; but the asslgnment In question was not made In pursuance of any 
of its provisions." 

One important feature of that décision is its récognition of the sep- 
arable quality of the Ohio statutes there referred to. Another is that, 
while a portion of the Ohio act is an insolvency law, yet that a volun- 
tary asslgnment is not made in pursuance of any of its provisions. In- 
deed, a voluntary gênerai assignment for the benefit of creditors is 
not made in Ohio in virtue of any statute at ail. Section 6335 pro- 
vides that: 

"When any person * * * shall make an asslgnment to a trustée of any 
property * * * in trust for the benefit of creditors, it shall be the duty of 
said assignée, wlthin ten days after the delivery of the assignment to him, 
aud before disposing of any property so assigned, to appear before the probate 
judge of the county in whlch the assigner resided at the time of executlng 
the said assignment, produce tlie original assignment, or a copy thereof, cause 
the same to be flled in the probate court, and enter into a bond. * * • " 

This, as pointed out in Mayer v. Hellman, présupposes the existence 
of a deed of assignment and création of a trust, and simply undertakes 
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to regulate the trust later for the equal protection of the creditors. 
The right so to dispose of the property in trust is not dépendent upon 
the statute. It is an ordinary attribute of ownership. In the case of 
In re Gutwillig (D. C.) 90 Fed. 475, 476, it was said by Judge Brown : 

"Voluntary assignments for the beneflt of créditons, * * * as prsuticed 
in tliis and other states, do not originate in tlie state statutes, but in the eoni- 
mon-law power of the debtor to disix)se of his property." 

That opinion received deserved spécial approval through Mr. Justice 
White in Wést Company v. Lea, 174 U. S. 590, 596, 19 Sup. Ct. 836, 
43 L. Ed. 1098. As said by Chief Justice Marshall in Brashear v. 
West, 7 Pet. 608, 613, S L. Ed. 801 : 

"The rlght to make it (a gênerai assisinnient) results frorn that absolute 
ownership whlcli every man claims over that whlch is his own." 

So Chief Justice Graves said of such an assignment in Cook v. Rog- 
ers, 31 Mich. 391, 397 : 

"What is this basis for conveying In trust for creditors, to whlch allusion 
Is made? It is the rlght whieh every man havlng the gênerai eapaclty to eon- 
traet has to make honest and unforbldden coutracts, and the rlght of disposi- 
tion which Js Incident to ownership." 

Justice Field stated the same thing in Mayer v. Hellman, 91 U. S- 
500 [23 L. Ed. 377] : 

"The validity of the claim of the assignée in bankruptcy dépends, as a mat- 
ter of course, upon the iegallty of the assignment made uuder the laws of 
Ohio. Independently of the bankrupt act, there could be no serious question 
ralsed as to Its légal ity. ïhe power whlcli every one possesses over his own 
property would justify auy such disposition as did not interfère with the ex- 
isting rights of others ; and an eqnal distribution by a debtor of bis projierty 
among his creditors, vvhen unable to meet the demands of ail in full, would be 
deemed, not only a légal proceeding, but one entitled to commeudation." 

It follows that the présent deed of assignment is valid, both as re- 
spects the common law and the statutes of Ohio. See, also, Pogue 
V. Rowe, 236 111. 157, 86 N. E. 207. We do not overlook the fact that 
Congress has expressly made a voluntary assignment an act of bank- 
ruptcy. But this resuit was reached under our former bankruptcy 
laws, although an assignment was not made an act of bankrtiptcy in 
express terms. This is true also of the English acts. In re Gutwillig, 
supra, 9,0 Fed. 478 ; West Company v. Lea, supra, 174 U. S. 596, 19 
Sup. Ct. 836, 43 L. Ed. 1098. But the provision of the présent act lim- 
its, as also the other acts alluded to limited, the right to aanul volun- 
tary gênerai assignments to specified periods of time. That time is 
fîxed by the présent act at four months f rom the date of filing the deed 
in the probate court. ■ 

It is admitted that ail persons concerned in the présent estate, in- 
cluding the assignor himself, suffered the limitation of four months 
to expire before commencing any proceedings in bankruptcy. The fîrst 
thing donc under the bankruptcy act, by any one interested in this mat- 
ter, was the commencement of a voluntary proceeding by the assignor 
himself. But that was more than six months after making his assign- 
ment; and the first movement that can be said to hâve been made on 
behalf of the creditors under the bankruptcy act was the commence- 
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ment of the présent proceeding after the lapse of more than six montHs 
succeeding the appointment of the trustée. It is therefore impossible 
to escape either the décision announced by Mr. Justice Harlan in 
Boese v. King, or that announced in Mayer v. Hellman. Justice Field 
said in the latter (91 U. S. 501 [23 h. Ed. 377]): 

"Those perlods constitute the limitation wlthln whlch the transactions will 
be examlned and annuUed, If confllcting wlth the provisions of the bankrupt 
act. Transactions anterlor to thèse perlods are presnmed to hâve been ac- 
quieseed In by the credltors. There Is sound policy in prescrlbing a limitation 
of this klnd. * ♦ • Unless, therefore, a transaction is vold agalnst cred- 
ltors Independently of the provisions of the bankrupt act, Its valldlty Is not 
open to contestation by the assignée where It took place at the perlod pre- 
scrlbed by the statute anterlor to the proceedlngs in bankruptcy. The assign- 
ment in thls case was not a proceedlng, as already sald, In hostllity to the 
credltors, but for their benefit. It was not, therefore, vold as agalnst them, or 
even voldable. Bxecuted six months beforë the pétition In bankruptcy was 
flled, It is, to the assignée In bankruptcy, a closed proceedlng." 

See the following- décisions relating to assignments made since the 
passage of the présent bankruptcy act: Randolph v. Scruggs, 190 U. S. 
533, 537, 23 Sup. Ct. 710, 47 L,. Ed. 1165 ; Frazier v. Southern Loan & 
Trust Co., 99 Fed. (C. C. A., 4th Circuit) 707, 714, 40 C. C. A. 76, ap- 
proved in Pickens v. Roy, 187 U. S. 177, 180, 23 Sup. Ct. 78, 47 L. Ed. 
128 ; Downer v. Porter, 116 Ky. 422, 76 S. W. 135 ; Grunsfeld Bros. v. 
Brownell, 12 N. M. 192, 76 Pac. 310; Patty-Joiner & Eubank Co. v. 
Cummins, 93 Tex. 598, 57 S. W. 566 ; Eoveland on Bankr, (3d Ed.) 
p. 30. 

Nor can the rule thus established be escaped in the présent case by 
the suggestion that, according to the appraisement filed in the probate 
court, the debtor appeared to be solvent, for the reason, if for no 
other, that it is settled by West Company v. Lea, supra, that the mak- 
ing of a gênerai assignment entitles créditors (within the four months' 
period) to maintain a proceeding of involuntary bankruptcy against 
the assigner, without référence to his solvency. 

The action of the court below is aiîirmed, with costs. 



HOWARD StJPPLT CO. T. WELLS et al. 

(Carcult Court of Appeals, Slxth Circuit February 8, 1910.) 

No. 1,991. 

1. DAifAGES {§ 5*) BttEACE Oï CONTEACT— "GeKEEAI, DAMAGES" AND "SPE- 
CIAL Damages." 

The distinction between gênerai and spécial damages for breach of con- 
traet is that the former are such damages as the law Implies and pré- 
sumes from the breach complained of, while the latter are such as bave 
proxlmately resulted, but do not always immedlately resuit, from the 
breach and wlU not therefore be Imjrfied by law. 

[Ed. Note. — For other cases, see Damages, Cent Dlg. { 4; Dec. Dlg. 
t 5.» 

For other définitions, see Words and Phrases, vol. 4, pp. 3059-3060; 
vol. 8, p. 7669; vol. 7, pp. 6572-6573; vol. 8, p. 7802.] 

*For other eue* u« lame tciple & l numbib lu Dec. * Am. Dlgi. 1907 to date, tk Rep'r IniSexea 
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2. Sales (§ 418*) — Action bt Puechasbb for Bbeach of Conteact— Dam- 

ages — Loss OF Profits. 

Profits which the purchaser under an executory contract of sale of 
goods has actually lost by reason of the seller's failure to dellver niay be 
recovered as damages for such breach, provlded, first, sueh loss of profits 
was the natural and probable conséquence of the breach and wlthin the 
reasonable contemplation of the parties In the making of the contract 
as the damages likely to resuit from such breach ; and, second, that the 
proof of sueh damages is not uncertain, spéculative, or indeflnite. 

[Ed, Note. — For other cases, eee Sales, Cent, Dig. S 1198 ; Dec. Dig. § 
418.*] 

3. Sales (§§ 415, 418*) — Action bt Pueohaseb fob Bbeach of Contbact— 

Damages. 

• On the failure of the seller to deliver goods as requlred by the con- 
tract, the law requires the purchaser to use reasonable diligence to miti- 
gate the loss occasloned by such breach by providlng other goods to take 
the place of those with respect to which the seller was in default, and he 
cannot recover for any spécial loss incident to hls failure to so mitlgate 
the injury ; but the burden of provlng that the damages sustained by the 
purchaser could havo been prevented or mltigated by his action rests 
upon the seller as the party guilty of the breach of contract 

[Ed. Note.— For other cases, see Sales, Cent Dig. §§ 1170, 1188; Dec. 
Dig. §§ 415, 418.*] 

4. Sales (§ 411») — Action bt Purchaseb fob Bbeach of Contbact. 

The pétition in an action by a purchaser of rallroad tles for breach of 
contract by failure to deliver considered, and held to state a cause of ac- 
tion for the recovery of spécial damages. 

[Ed. Note. — For other cases, see Sales, Dec. Dig. S 411.*] 

In Error to the Circuit Court of the United States for the Eastem 
District of Kentucky. 

Action by the Howard Supply Company against John P. Wells and 
John Pendleton. Judgment for défendants, and plaintiff brings error. 
Reversed. 

The plaintifiC In error, who was the plaintiff below, flled Its pétition as com- 
mencement of suit alleging the making of a wrltten agreement on December 
3, 1906, between plaintiff and défendants, for the sale by the latter to the 
former of 25,000 cross-ties (and as many more as défendants should be able to 
secure), to be dellvered f. o. b. care between White House and Paintsvllle, 
Ky., inclusive, delivery to begin Immediately and to be completed not later 
than Novem'ber 1, 1907, at a priée of 55 cents each for flrst-elass and 40 cents 
each for second-class tles ; that during the Ufe of said contract, and until the 
bringing of suit, plaintiff was and is a West Virginia corporation engaged In 
the business of buying and selling rallroad cross-ties for profit and reward; 
that during the period covered by the contract sued upon plaintiff had eon- 
tracts for the sale of large quantities of cross-ties at priées under which it 
could hâve made a profit of 10 cents per tie upon ail tles so contracted by de- 
fendants to be dellvered to the plaintiff, and that, "had the défendants com- 
plied with thelr said contract to the extent of furnishing the minimum of 25,- 
000 tles therein named, plaintiff would bave derived a profit from the resale 
of $2,500," that "the 25,000 tles agreed to be sold and dellvered to it by said 
défendants were reasonably worth in the market 10 cents more per tie than 
the amount named in said contract" ; alleged plalntlff's readiness at ail times 
during the life of the contract to fuUy perform It, its offers at varions times 
to so perform, and its demanda that défendants perform the same; alleged 
défendants' failure and refusai to dellver any of the tles contracted for, and 
that the défendants "by their refusai to so perform said contract caused 
plaintifiC to lose the profit upon said ties of 10 cents per tie amountlng to the 

*For other cases «ee same topic & S nvmbbb in Dec. & Ain. Dlgs. 1907 to date, & Rep'r Indexe* 
176 F.— 33 
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sum of $2,500" ; and deiiianded judgment for damages sustalned In the last- 
named sum. 

Défendants demurred • generally to the pétition upon the ground that It 
failéflito State facts sufflcient to support a cause of action, for the reasons, 
flrstj that the alleged damage consists of prospective profits, not shown to 
havé been In the contemplation of the parties to the contract; second, that 
the pétition fàlls to show that plaintifC's profit would hâve amounted to any- 
thlng after the pâyment of the expeuse of transportlng the tles from the place 
\Vhere défendants were to deliver them to the plaintlff to the place where 
plaintiff wasto deliver them underlts contract of resale; third, that It does 
not appear by the pétition that défendants' failure to comply with the con- 
tract prevented plaintiff from supplylng the full numbèr alleged to hâve been 
resold and contracted for resale ; and, fourth, that it does not appear that 
plaintiff w&s UDable to purchase in the market, for the purpose of supplylng 
its demanâ for resale, ties of the kind called for by the défendants' contract, 
or that plaintiff was compelled to pay more on such repurchase than the priée 
agreed to be paid défendants. There was also a spécial demurrer, which, so 
far as material hère, will be mentloned later. The gênerai demurrer was sus- 
talned. 

The*eupoa, plaintiff, by leave of the court, flled an amerided pétition, which 
differed from the original pétition, so far as material heré, In thèse respects: 
First,. fôUôwing the allégation that during the llfe of thë contract the plain- 
tiff was engaged in the business of buying and selllng railïoad cross-tiés for 
profit and reward, was added the allégation that the plaintiff "entered into 
the above contract with thé défendants with a view of reseUing the cross-tles 
mentloned therein for a profit, which resale thereof and anticipated or ex- 
pected profits thereon was reasonably within the knowledge and contempla- 
tion of the parties to sald contract at the time of the exécution of the same, 
and that your petitioner Is entitled to recover such profits as it could hâve 
obtalned on a resale of said cross-tles -a^ the measure of its damages for the 
breach of said contract by sald défendants hereinafter complained of" ; sec- 
ond, in lieu of the gênerai statement in the original pétition that plaintiff had 
contracta of resale, the allégation was Imsérted "that at the time of entering 
into the contract' aforesald your petitioner hîid a contract with one of its eus- 
tomers to sell and deliver 500,000 cross-ties, which contract and agreement 
was before November 1, 1907, at which time sald contract with the défend- 
ants expired, exteiided to aiiy numher of ties over and above said number of 
500,000 whleh your petitioner would deliver untll such time as its sald eus- 
tomer should notif y your petitioner not to make further delivery of such tles, 
under whi(fti contract and arrangement your petitioner could hâve sold and 
dellvered to its said customer the minimum of 25,000 ties provided for in its 
sald contract with the défendants. In addition to ail of the ties that your pe- 
titioner was able to or did buy up till in February, 1908, that under the terms 
of its contract with its sald customer it was to receive 10 cents per tie more 
than the contract price provlfled for In its contract with the said Pendleton 
and Wells," this allégation being f oUowed by that contained in the original 
pétition, that, "had the said défendants eomplled with their said contract by 
the furnishing of the minimum of 25,000 ties provided for in said contract, 
your petitioner would hâve derived a profit on tlie resale thereof to its said 
customer of $2,500." Thé mltllmum of 25,000 tles were alleged to hâve been 
reasonably worth in the market 10 cents more per tie than the amount named 
in the contract "during ail the period covered by said contract." 

The défendants demurred to the amendéd pétition for the reasons, flrst, that 
the court had no jurisdictlon of the subject-niatter "for the reasons set ont in 
the demurrer to the original pétition" (référence being apimrently had to the 
ground of spécial demurrer, that nominal damages only were recoverable un- 
der the allégation of the pétition) ; and, second, that the amended pétition 
does not state a cause of action "for samè reasons set out in gênerai demur- 
rer to original pétition." At the same time défendants moved to strike out as 
"immaterlal, Irrelevant, and redundant," and as "not compétent or proper as 
a measure pf recovery," varlous paragraphs of hoth the original and amended 
pétitions, the effect of the granting of whleh woùld be to leave therein (aside 
from the allégations of plaintifiPs légal capacity and the diverslty of citizen- 
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ship of the parties) oiily tlie allégations of the makiiig of tbe contract, tlie 
plaintiff's readiness and willingness to perforni It, the défendants' failure and 
refusai to perforai, and the prayer for proeess, and without any allégation or 
prayer for reeovery of damages. The court sustained the demurrer to the 
amended pétition, granting leave to amend, and at the same time granted In 
fuU défendants' motion to strike out the allégations referred to, in both the 
original and amended pétitions. No statement of reàsons for grauting the 
motion to strike out is conrained in the record, except such as may be inferred 
from the grounds assigned for the motion and from the référence lu the order 
granting it to the allégations in question as "setting up as a matter of reeov- 
ery alleged profits which it is alleged could hâve been made by plaintitf on re- 
sale of the cross-ties nientioned in the contract sued on." Plaiutiff havlug de- 
clined to further amend its pétition, an order vyas made dlsmissing It. 
. The errors discussed hère relate to the action of the court in sustaining the 
demurrers to the original and amended pétitions, respectively, and in sustain- 
ing the motion to strike out the allégations of the respective pétitions. 

Geo. J. McComas, for plaintiff in error. 

M. C. Kirk and C. B. Wheeler, for défendants in error. 

Before SEVERENS and WARRINGTON, Circuit Judges, and 
KNAPPEN, District Judge. 

KNAPPEN, District Judge (after stating the facts as above). Up- 
on the striking out of the allégations in question, the plaintiiï's péti- 
tion necessarily fell to the ground, as there remained in it no alléga- 
tion of an injury even in fact resulting from défendants' default. 
The gênerai demurrer and the motion to strike out apparently rest 
upon the same grounds, and so may be considered together. 

It is défendants' contention that the case presented involves only 
the question whether the plaintifï's pétition states a case permitting 
reeovery for loss of profits anticipated upon the resale. This conten- 
tion will be again referred to. 

Before discussing the spécifie propositions on which the action of 
the court is sought to be justified, it may be well to refer briefly to the 
gênerai principles covering the reCovery of damages by the vendee on 
account of the vendor's failure to make delivery. In such case, as 
in cases generally for breach of contract, the distinction between gên- 
erai and spécial damages is that the former are such damages as the 
law implies or présumes from the breach complainêd of, wliile the lat- 
ter are such as hâve proximately resulted, but do not always imme- 
diately resuit, from the breach, and will not therefore be implied by 
law. Lawrence v. Porter, 63 Fed. 63, 11 C. C. A. 27, 26 L. R. A. 167 ; 
Lillard v. Kentucky Dist. & Warehouse Co., 131 Fed. 168, 177, 67 
C. C. A. 74. In accordance with this distinction, the usual rule is 
that the measure of damages for failure to deliver goods under an ex- 
ecutory contract of sale is the différence between the contract price 
of the goods and their market value at the place of delivery at the time 
the contract was broken, and that, if the goods cannot be procured at 
the place of delivery, then resort must be had to the nearest available 
market. Lawrence v. Porter, supra ; Grand Tower Co. v. PhilHps, 23 
Wall. 471, 23 L. Ed. 71. But profits which the vendee under an ex- 
ecutory contract of sale of goods bas actually lost by reason of the 
vendor's failure to deliver may be recovered as damages for such 
breach, provided, first, such loss of profits was the natural and prob- 
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able conséquence of the breach, and within the reasonable contempla- 
tion of the parties in the making of the contract as the damages like- 
ly to resuit from such breach; and provided, second, the proof of 
such damages is not uncertain, spéculative, or indefinite. Damages 
by way of loss of profits are not recoverable, even if within the con- 
templation of the parties, if so remote, uncertain, or spéculative that 
they cannot be ascertained to a reasonable certainty. 2 Joyce on 
Damages, §§ 1285, 1672 ; Fell v. Newberry, 106 Mich. 542, 64 N. W. 
474; Hitchcock v. Anthony (6th Cir.) 83 Fed. 779, 782, 28 C. C. A. 
80, and following; Central Trust Co. v. Clark (8th Cir.) 92 Fed. 293, 
34 C. C. A. 354. In accordance with the gênerai rule of pleading that 
damages which the law implies as the natural and necessary resuit 
of a breach need not be alleged, but that a mère statement of the 
breach and a gênerai allégation of damage is sufficient, a recovery of 
the différence between the contract price and the market value may be 
had without particularizing the same in pleading. Peters v. Cooper, 
95 Mich. 191, 54 N. W. 694; Lawrence v. Porter, supra; Asher v. 
Stacy, 65 S. W. 603. But, on the other hand, if the plaintiff claims 
to hâve sustained other damages than those which will naturally be 
supposed to flow from an ordinary breach of such contract, he must 
in his pleading particularize such loss, so that the défendant may pré- 
pare himself with évidence to meet such claim. Lawrence v. Porter, 
63 Fed. 64, 11 C.C. A. 27, 26 L. R. A. 167. But, upon a failure of 
the vendor to deliver the goods as réquired by the contract, the law 
throws upon the vendee the duty of using reasonable diligence to 
mitigate the loss occasioned by such breach by providing other goods 
to take the place of those with respect to which the vendor was in 
default. The vendee thus cannot throw upon the vendor any spécial 
loss incident to the failure of the vendee to mitigate the injury as far 
as reasonably possible. Warren v. Stoddart, 105 U. S. 224, 26 L. Ed. 
1117 ; Marsh v. McPherson, 105 U. S. 709, 26 L. Ed. 1139 ; Lawrence 
V. Porter, supra; Hirsh v. Georgia Iron & Coke Co., 169 Fed. 578, 
581, 95 C. C. A. 76. But the burden of proving that the damages 
sustained by the vendee could hâve been prevented or mitigated by 
the latter's action rests upon the vendor, as the party guilty of the 
breach of the contract. Mathesius v. Brooklyn Heights R. Co., 96 
Fed. (C. C.) 792, 795, and cases there cited; Lillard v. Kentucky Dist. 
& Warehouse Co. (6th Cir.) 134 Fed. 168, 178, 67 C. C. A. 74, and 
cases cited; Kentucky Distilleries & Warehouse Co. v. Lillard, 160 
Fed. 34, 40, 41, 87 C. C. A. 190. 

Turning, then, to the spécifie criticisms made upon the plaintifï's 
pétition, the first of which is that the prospective profits on resale of 
the ties are not alleged to hâve been in contemplation of the parties 
to the contract at the time it was made, or that the parties contracted 
with référence thereto. The reason of the rule which requires, in 
order to a recovery of loss of profits by the vendee, that the vendor 
should hâve knowledge that the goods were purchased for resale, is 
that in the absence of such knowledge a loss of profits could not be 
reasonably foreseen or anticipated as a resuit of the breach of contract, 
as such damages are not the ordinary resuit of a breach. The lan- 
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guage of the pétition in this regard is that the plaintiff entered into 
the contract in question with the défendants "with a view of resell- 
ing the cross-ties mentioned therein for a profit, which resale thereof 
and anticipated or expected profits thereon, was reasonably within 
the knowledge and contemplation of the parties to said contract at the 
time of the exécution of the same." It is well settled that, in order 
to satisfy the requirement of notice to the vendor that the vendee is 
buying for the purpose of reselling, it is only necessary to prove 
that such purpose of resale and the recovery of profits thereon 
was "within the contemplation of the parties to the contract at the 
time of its exécution." Language no more spécifie than that just 
stated is found in any of the authorities cited by défendants. See 
Blue Grass Cordage Co. v. Luthy, 98 Ky. 583, 586, 33 S. W. 835, 
where it is stated that expected profits may be recovered where "it was 
fairly within the contemplation of both parties that the goods were 
purchased with a view to a resale for profits" ; Bâtes Mach. Co. v. 
Norton Iron Works, 113 Ky. 373, 68 S. W. 423, where an instruction 
was approved that profits could be recovered if the défendants "knew 
at the time of purchase by plaintifïs that they purchased same with a 
view to a resale, and that the profits anticipated thereon were in the 
contemplation of both parties." See, also, to the same efïect, Moffitt- 
West Drug Co. v. Byrd, 92 Fed. 290, 34 C. C. A. 351 ; Central Trust 
Co. V. Clark, 92 Fed. 293, 34 C. C. A. 354; Denhard v. Hurst, 111 
Ky. 546, 64 S. W. 393 ; Harrow Spring Co. v. Harrow Ce, 90 Mich. 
147, 51 N. W. 197, 30 Am. St. Rep. 421. The only criticism made up- 
on the allégation of the pétition in question as failing to sufficiently 
allège notice to the défendant of the intended resale is that it is mani- 
festly "a conclusion of the pleader," and not a statement of fact. This 
proposition is apparently based upon the use of the word "reasonably." 
The allégation is not subject to the criticism referred to. The fact 
that the expected resale at a profit was not mentioned in the contract 
afïects only the subject of évidence. In our opinion the pétition def- 
initely advised défendants of plaintifï's claim that the défendants 
knew, when the contract in question was made, that the plaintifï ex- 
pected and intended to sell at a profit the ties contracted for, that such 
resale and expected profit were contemplated by the parties thereto 
at the time the contract was made, and that the loss of such profit was 
thus the natural and proximate resuit of défendants' breach. 

In support of the objection that the pétition does not show that the 
plaintiff's profit would hâve amountéd to anything, after paying the 
expenses of transporting the ties from the place where défendants 
were to deliver them to plaintifï to the place where the latter was to 
deliver them under its contract of resale, the argument is presented 
that for ail the pétition shows plaintifï's contract of resale may hâve 
expired on the day after the making of the contract sued on; that 
there is no allégation that plaintifï failed to supply its customer with 
ties by reason of défendants' default ; that the freight and expense of 
delivery might hâve eaten up the 10 cents per tie gross profit referred 
to; that for ail that is shown by the pétition plaintifï may hâve been 
able to buy sufficient ties to carry out its contract of resale at a price 
much less than ten cents per tie, in which case the loss would hâve 
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been only what was required to purchase such other ties. This argu- 
ment is ijot persuasive. The pétition plainly allèges that plaintiff could 
hâve sold "the minimum of 25,000 ties provided for in its said contract 
with the défendants in addition to ail of the ties that your petitioner 
was able to and did buy up until in February, 1908," and that "had 
the said défendants complied with their said contract by the furnish- 
ing of the minimum of 35,000 ties provided for in said contract your 
petitioner would hâve derived a profit on the resale thereof to its said 
customer of $2,500." The infirmity in the argument in support of 
this criticism results from overlooking the fact that the burden of 
proof with respect to the question of mitigating damages by repur- 
chase is on the défendants, rather than on the plaintifï, and in treating 
the pétition not merely as a statement of plaintiff's cause of action, but 
as a statement of the proofs in support thereof. The pétition is not 
in our opinion subject to the objection just considered. 

The third and fourth grounds of demurrer raise the défense that 
it does not appear by the pétition that plaintifï could not hâve bought 
in the market sufficient ties to meet its contract of resale, or that in 
purchasing the same it was compelled to pay more than the price it 
agreed to pay défendants. As to this défense, also, the burden of 
proof is on the défendants. It is strenuously urged, however, that 
railroad ties are "found anywhere and everywhere, in any quantity 
that is desired," and that the court must take judicial cognizance of 
plaintiff's alleged ability to repurchase in the market ail the ties plain- 
tifï might need to carry eut its contract with its customer. It should 
be sufficient to say that the court cannot take judicial cognizance of 
the existence of such fact. Moreover, the pétition to our minds suffi- 
ciently allèges the contrary. We see nothing in the objection that 
the damages claimed by the plaintiff are shown by the pétition to be 
uncertain and spéculative. The pétition allèges a sufficient market 
already contracted for, and at a fixed price, alleged to be $2,500 in 
excess of the price under the contract in suit. 

It results from the views we hâve stated that in our opinion the 
learned judge who heard the case erred in granting the motion to 
strike out and in sustaining the demurrer to the pétition. The case 
lias been argued throughout upon défendants' behalf upon the theory 
that the pétition does not claim gênerai damages, viz., the différence 
between the contract price and the market value. The pétition al- 
lèges that : 

"The 25,000 ties agreed to be sola and delivered to it by said défendants 
were reasonably worth in the marlict 10 cents more per tie than the amount 
uamed in said contract during ail the perlod covered by said contract." 

This fails of stating the correct measure of gênerai damages only 
in that it omits the statement of market value as at the place of de- 
livery provided by the contract. If plaintiff desires to claim gênerai 
damages, such amendment of the pétition as -yvill permit such recovery 
should be had. 

The order granting the motion to strike out and sustaining the de- 
murrer will be reversed. 
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HARMON V. JENSEN. 

CCircuit Court of Appeals, Sixth Circuit. December 18, 1&09.) 

No. 1,949. 

1. Carriers (§§ 239, 282*)— Wno are Passenoers— Persons Biding on Non- 

TBANSFERABLE ÏICKETS ISSUED TO OTHEKS. 

Plaintiffs were injured in a collision while ridlng on a spécial train run 
by défendant railroad eompany to glve a free excursion to its employés, 
but on which it also earried passeugers at a reduced round trip rate of 
fare. A friend of plaintiffs, who was an employé of défendant, procured 
free nontransferable tickets in the names of members of hls famlly, which 
were wrltten thereln, and gave them to plaintiffs, who used them. HelA: 
That they were bound to know the contents of tickets received under such 
circumstances ; that they were making a fraudulent use of the same ; and 
that they were not passengers, but had no contractual relations with de- 
fendant, which was not liable for thelr injury, not shown to hâve been 
willful or wanton, although they in fact did not look at the tickets nor 
know their contents. 

[Ed. Note.— For other cases, see Carriers, Dec. Dlg. §§ 239, 282.*] 

2. Oabkiers (I 254*)— Passengers— Conditions in Tickets— Notice. 

When a passenger is riding upon a regular passenger train, has pald 
the usual fare, and holds a ticket which he has a right to suppo-se is In 
the common form of a ticket, a mère token that he is entltled to be ear- 
ried, he might not unreasonably act upon the presumption that the ticket 
was what the circumstances required it to be, if nothing appeared which 
was likely to repel the presumption, even if on doser inspection a condi- 
tion might be found in it. 

[Ed. Note.— For other cases, see Carriers, Cent. Dlg. §§ 1020-1026 ; Dec. 
Dlg. § 254.*] 

In Error to the Circuit Court of the United States for the Western 
District of Michigan. 

Actions by Nels Jensen against Judson Harmon, receiver of the 
Père Marquette Railroad Company. Judgment for plaintiff, and de- 
fendant brings error. Reversed. 

Charles McPherson, for plaintifï in error. 
F. T. Lodge, for défendant in error. 

Before LURTON, SEVERENS, and WARRINGTON, Circuit 
Judges. 

SEVERENS, Circuit Judge. This cause was tried at the circuit with 
two others, numbered in our docket 1,950 and 1,951, and they ail corne 
hère on writs of error. The record is identical in ail, and is printed 
only in the case above entitled. The causes were heard and are to be 
disposed of upon the same facts and rules of law, and there is need of 
only a single opinion. 

They are actions for personal injuries alleged to hâve been sufïered 
from the négligence of the railroad eompany resulting in a collision 
while the plaintiiïs were traveling as passengers on its road from 
lonia, Mich., to Détroit, on July 20, 1907. One of thèse suits was by 
Nels Jensen for injuries to himself. Another was by him for injuries 
to his wife, Anna Jensen, and conséquent loss of service and for doc- 
tor's bills. The other was by Anna Jensen for her personal injuries. 

*For otber caaei see same tapie & S mrMsBB in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes' 
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There were gênerai verdicts for the plaintiffs in each case and spécial 
findings on questions proposed by the court. Judgments were entered 
on the gênerai verdicts. 

The facts which the évidence tended to prove were, substantially, 
as follows: The railroad company proposed to give, on July 20, 1907, 
an excursion to its employés and their familles from lonia to Détroit 
and to carry them without fare over its road by a spécial train. It 
proposed also to carry other persons on the train at a reduced round 
trip fare. Jensen was a farmer living with his family in the country. 
One Hugh Brooks was an employé of the company and had for several 
days been on vacation visiting with the Jensens, as had also a lady 
friend of his, a Miss Andres, to whom he was paying attention. They 
proposed to ail go on the excursion, and, arriving at the station, 
Brooks, without the knowledge of the Jensens, procured from an 
agent of the company fare free tickets for himself, his mother, and a 
sister who were of his family, and Miss Andres. When the train was 
about to start, Jensen, who had money for the purpose, suggested to 
Brooks that he would go and buy some tickets, to which Brooks replied 
that he had himself attended to that, or would attend to it, and before 
the train started handed Jensen three excursion fare free tickets for 
himself, his wife, and Miss Andres. He thereupon separated himself 
from them and went into the smoker. Jensen took the tickets, and 
without looking at their contents thrust them into his pocket, and did 
not take them out until the conductor came through the train to take 
them up. The conductor tore off the return coupons, handed them 
back, and passed on. Nothing was said about the tickets. There 
were 11 cars, containing 783 persons who had free fare tickets and 
10 who had reduced fare round trip tickets, which were issued, in an- 
other form and color, to those who were not employés or of their 
familles. Some time after the conductor passed through, the train 
came into collision with a freight train running in the opposite direc- 
tion. The conductor and several passengers were killed, and many 
were wounded, among them, Jensen and his wife. The tickets which 
Jensen had and used for himself and wife were the tickets which had 
been issued to Brooks for his mother and sister. They were in a 
printed form provided for the occasion. The name of the person for 
whose use they were issued was left blank, in printing. This was 
written in when they were delivered. The foUowing was the fonn of 
the parts of the ticket : The going coupon of the tickets contained the 
language: "For personal use of person named in accompanying cou- 
pon, lonia to Détroit. * * * Not Transférable." The coupon 
for the return trip contained the language : "For personal use of 
M Détroit to lonia. * * * Not Transférable." 

Brook's mother's name, "M. J. Brooks," was written into one of the 
coupons, and his sister's name, "Greta Brooks," was written into the 
other. 

In submitting the case to the jury, the court requested spécial find- 
ings upon each of thèse three questions : 

"(1) Were the tickets upon which Mr. and Mrs. Jensen rode free employés' 
nontransferable tickets issued to and in the name of members of Hugh 
Brooks' family? 
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"(2) Did Xels Jensen know, or hâve reason to believe, previous to the colli- 
sion, that the ticket on wliich he was rirling was a free nontraiisferable em- 
ployé's ticket, issued in the name of a member of Hugh Brooks' family? 

"(3) Did Anna Jensen know, or hâve reason to believe, préviens to the col- 
lision, that the ticket on which she was riding was a free nontransf érable 
employé's ticket issued in the name of a member of Hugh Brooks' family?" 

To the first of thèse the jury answered, "Yes." To the second and 
third they answered, "No." 

The large question in the case is whether, in view of the finding of 
the jury in answer to the first of the above questions, taken in connec- 
tion with the testimony in the case, the plaintifïs could recover. How- 
ever, counsel for the plaintiffs below raise in their brief a preHminary 
question by affirming that the neghgence of the railroad company was 
so gross, its recklessness so complète, that their clients were entitled to 
a verdict, whatever might be thought of their riding on tickets issued 
for the use of other named passengers. But there was no évidence as 
to the circumstances which led to the collision. There is nothing but 
the bare fact that it occurred between two trains running in opposite 
directions on the same track. The court below was of opinion that 
the évidence was not sufficient to establish wanton and willful négli- 
gence, and the jury were so charged; and in this we think there was 
no error. The question submitted was whether the plaintiffs were en- 
titled to the ordinary rights of passengers ; the négligence of the com- 
pany not being doubted. 

Corning then to the merits of the controversy, we observe that coun- 
sel for the défendant below requested the trial judge to instruct the 
jury as follows : 

"If you find from the évidence in thèse causes that at the time of the 
accident said Nels and Anna .Tensen were riding upon the employés' excur- 
sion tickets issued by said défendant company to and in the name of M. J. 
Brooks and Greta Brooks, then your verdict must be for the défendant com- 
pany ; no cause of action. In each and ail of the causes now on trial before 
you." 

This requested instruction, if given, must, or should, hâve led to a 
verdict for the défendant, for the jury found the facts to be as stated 
in the request. The court refused to give the instruction, to which re- 
fusai the défendant excepted. The jury were rightly instructed when 
the court said : 

"The plaintiffs can therefore not recover unless they were at the time of 
the accident lawfully riding as passengers on the train In question." 

But the court went on to submit the question of their being lawful 
passengers as one depending on their good faith in the use of the 
tickets, saying: 

"Bven thûugh Brooks was gullty of fraud in procuring the tickets for the 
plaintiffs, and even though the tickets were employés' free nontransferable 
tickets, yet if plaintiffs without knowing and without having reason to 
believe and without reeeiving such notice as would put reasoiiable persons 
upon their inquiry as to the fact that such tickets were of the limited char- 
acter named, but, on the other hand, in good faith believing that such tick- 
ets vi'ere valid, and that they gave them full right and authority to ride 
thereon, and that they did not contain any limitations of the nature of those 
Hhown by the forms presented hère, and presented them in good faith to the 
conductor, and if the couductor accepted the same without fraud or mis- 
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représentation on the plalntiff's part— and when I say misrepresentation I 
mean elther express or implled. because it would be an Implled misrepresen- 
tation to palm themselves off as somebody else — tlien in sucli case plalntiffis 
were lawful passengers on said train so long as the conduetor continued to 
recognize them as sucli, and so long as the plaintiJfs had no knowledge of or 
reason to believe the real character of the tickets, and so long as they had no 
notice to put them on luqiiiry in that regard." 

In this we think the court erred. No doubt there are decided cases 
— a considérable number of them are collected in the brief of counsel 
for the défendant in error — which support, or give countenance to, the 
doctrine which the learned judge adopted. But it seems to us that 
they lose sight of the fundamental ground on which the liability of the 
carrier rests, and impose a burden which the carrier has never as- 
sumed. When the passenger is riding upon a regular passenger train, 
has paid the usual fare, and holds a ticket which he has a right to sup- 
pose is in the common form of a ticket, a mère token that he is entitled 
to be carried, he might not unreasonably act upon the presumption 
that the ticket was what the circumstances required it to be, if nothing 
appeared which was likely to repel the presumption, even if on doser 
inspection à condition might be found in it. But this, as the plaintiffs 
knew, was not an ordinary passenger train. It was a train equipped 
and sent out for the spécial purpose of carrying the employés of the 
Company free of fare. The railroad company had prepared tickets 
which plainly stated that they were for the personal use of the persons 
named in them, and were not transférable. The names of the persons 
were written in the coupons which the conduetor returned to the plain- 
tiffs. In such a case the spécial ticket usually contains conditions and 
contractual stipulations, and the person who procures or uses them is 
bound to examine his ticket, and to know whether it ïs issued to the 
right person, and what conditions, if any, are imposed upon the holder 
of the ticket. 

It would be a hopelêss and profitless endeavor to attempt to reconcile 
the conflict of décisions upon this subject. It is a question of gênerai 
law, and we are to look for the rule to the authoritative décisions of 
the fédéral courts for its solution. It was held by this court in Far- 
ley V. Cincinnati, H. & D. R. R. Co., 108 Fed. 14, 47 C. C. A. 15G, that 
the relation of carrier and passenger has its root in the contract, ex- 
press or implied, on which the carriage is made. And when there is 
^n express contract none can be implied which is in conflict with the 
stipulations of the express contract, except when, for reasons of public 
policy, the express stipulations are held nugatory, as, for instance, 
where the passenger, having paid the customary fare, is riding upon 
a passenger train with a ticket which entitles him to his transportation, 
and tlie carrier inserts a stipulation relieving it from a liability imposed 
by the common law. And the passenger may always secure the pro- 
tection of such liability by paying the customary fare and taking a 
ticket in the ordinary form. 

But the carrier, nevertheless, is accorded the privilège of carrying 
passengers at lesser rates than the ordinary upon conditions which 
limit its liability, as when it carries the passenger free of fare, or on a 
roimd trip for a reduced fare on a train organized for a spécial occa- 
sion. It was so held in Bitterman v. L. & N. R. Co., 207 U. S. 305, 3;31, 
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28 Sup. Ct. 91, 52 L,. Ed. 171, referring to earlier cases. And when 
the passenger accepts a ticket for such transportation he is bound to 
know and to assent to the conditions upon which the carrier has agreed 
to carry him. Boylan v. Hot Springs R. R. Co., 132 U. S. 146, 10 
Sup. Ct 50, 33 L. Ed. 290, is authority for this proposition. The 
plaintiff had a round trip ticket from Chicago to Hot Springs and 
return, and was ejected on his way back because he had not compUed 
with the conditions of his contract. He sought to prove when he first 
actually knew of the conditions. The court refused the évidence, and 
the Suprême Court upheld the ruling, saying: 

"The plaintiff, having assented to that contract by acceptlng and signing 
It, was bound by ttie conditions expressed in it, whetlier he did or did not 
read them or know what they were." 

It is true that in that case the passenger had signed the contract. 
But it is a rule of law that one who takes the benefit of a written con- 
tract signed by another, though not by himself, is bound by its condi- 
tions in Hke manner as if he had signed it. In Boering v. Chesapeake 
Beach Ry. Co., 193 U. S. 442, 24 Sup. Ct. 515, 48 L. Ed. 742, the 
plaintiff brought suit to recover damages for an injury which she sus- 
tained by the neghgence of the défendant while riding with her hus- 
band in one of its coaches. She had a free pass which contained an 
exemption from HabiHty for neghgence. But she and her husband 
testified that she had not had the pass in her possession, and that her 
attention had not been called to the stipulation above mentioned ; that 
her husband had attended to securing transportation and had obtained 
passes for both of them. Mr. Justice Brewer, delivering the opinion 
of the court, said: 

"-■Vcoeptlng this ])rivilege, slie was bound to Isnow the conditions there- 
of. She may not throngh the interuiediary of an agent obtain a privilège — 
a mère license — and then plead that she did not linow upon what condi- 
tions it was granted. A carrier is not bound, any more than any other 
owner of property who grants a privilège, to hunt the party to whom the 
privilège is given and see that ail the conditions attached to it are made 
known. The duty rests rather upon the one receivlng the privilège to as- 
certain those conditions. In Quimby v. Boston & Maine Railroad, 1.50 Mass. 
:{(i.ï, .367 [23 N. E. 205, 5 L. R. A. 840], a case of one traveling ou a free pass, 
and in wliich the question of the asseut of the holder of the pass was pre- 
sented, the court said: 'Having accepted the pass, he must hâve done so on 
the conditions fuUy expressed thereln, whether he actually read them or not. 
Squire v. New York Central Railroad, 08 Mass. 239 [93 Am. Dec. 162] ; 
Hill V. Boston. Hoosac Tunnel & Western Railroad. 144 Mass. 284 [10 N. E. 
836] ; Boston & Maine Railroad v. Chipman, 146 Mass. 107 [14 N. E. 94fl, 4 
Am. St. Rep. 293].' So in Muldoon v. Seattle City Railway Company, 10 
Wash. 311, 313 [38 Pac. 995, 996 (45 Am. St. Rep. 787)]: 'We think it may 
be fairly held that a person receivlng a ticket for free transi)ortation is 
bound tô see and know ail of the conditions printed thereon which the car- 
rier sees lit to lawfully impose. This is au eutirely différent case from that 
where a carrier attempts to impose conditions upon a passenger for liire, 
which must, if unusual, be brought to his notice. In thèse cases of free 
passage the carrier has a right to impose any conditions it sees fit as to 
time, trains, haggage, connections, and. as we bave held. damages for nég- 
ligence; and the récipient of such favors ought at least to take the trouble 
to look on both sides of the paper before he attempts to use them.' See, also, 
Griswold v. New York, etc., Railroad Company. 53 Conn. 371 [4 Atl. 261, 
.55 Am. Rep. 115] ; Illinois (Central Railroad Company v. Read, 37 111. 484, 
510 [87 Am. Dec. 260]. As was well observed by Circuit Judge Putnam In 
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Duncan v. Maine Central Railroad Company [0. C] 113 Fed. 508, 514, ta 
words quoted wlth approval by the Court of Appeals in tliis case: 'Tlie 
resuit we liave reached conforma to the laws applicable to the présent issue 
and to that moral sensé which justly holds those who accept gratuities and 
îicts of hospitality to perform the conditions on which they are grauted.' " 

In the présent case a fraud was perpetrated upon the company and 
the tickets which it had issued for, and in the names of, persons whom 
it was proposed to benefit, were perverted to the use of those not so 
intended. There can be no doubt that when Brooks procured the 
tickets he contemplated the fraudulent use that was afterwards made 
of them. He presumed that in the press of crowded cars the conductor 
would not detect the imposition even if there were slight indications 
which, if carefully observed, might expose it. And there can be no 
reasonable doubt that this was what happened. There were a few, 
one or two in a hundred, of the passengers who likewise had spécial 
tickets, but of another appearance than those of the employés. Bvit it 
is said that the fraud was contrived by Brooks, and that the plaintiffs 
were innocent of it. If this be so, it brought the plaintiflfs into no 
nearer relation to the company than if Brooks had made counterfeit 
tickets and handed them to the plaintiffs. The resuit of the whole mat- 
ter is that the company never came into any contract relations, ex- 
press or implied, to carry the plaintiffs, and that, not having taken any 
measures to ascertain from the contract what conditions it contained, 
they were not protected by the tickets in the character of passengers, 
and had no right as against the company arising from the possession 
of them. Brooks was an "intermediary" in the procuration of the 
tickets. 

It is said, and it appears to hâve been the view taken by the learned 
judge at the circuit, that he was not the agent of the plaintiffs, and it 
might be said that their adoption of his act was not a ratification of 
the means by which the tickets were obtained, because there was no 
information had by the plaintiffs of the fraudulent scheme concocted 
for their benefit. Jensen testified that he had the money and was in- 
tending to buy tickets for himself and wif e, and that Brooks said "he 
would attend to that, or that he had attended to it," the witness was 
not certain which. In whose behalf was Brooks acting? How did 
Jensen understand it? It is clear from his testimony that he intended 
to pay for the tickets, and that he did not understand that Brooks had 
procured them on his own account and therewith make a présent to 
the Jensens. The company did not sell or issue thèse tickets to Jensen. 
It issued them to Brooks. The jury found that Jensen did not in 
fact know what the tickets contained. His use of them therefore 
would not of itself àmount to a ratification of Brooks' fraudulent 
scheme. But Jensen now sets up those tickets as efficient to make him 
a passenger and justify him in being on the train as such. Can he do 
this without adopting the means by which the tickets were procured 
and came to him ? We greatly doubt the conclusion that Jensen is not 
chargeable with the action and knowledge of Brooks. In the case of 
Boering V. Railroad Co., suprâ, where the husband procured the tickets 
and the plaintiff had not seen them, the court held that she was not 
excused from an examination of the ticket by the fact that she obtained 
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ît through an "intermediary." But we rest our décision upon the other 
ground, that the plaintiffs were bound to inform themselves of the 
contents of their tickets, and that they cannot be absolved from the 
conséquences upon the plea that their failure to discharge this obliga- 
tion was owing either to ignorance, heedlessness, or indifférence ; and 
that, upon the fact specially found and the undisputed facts shown by 
the testimony, the plaintiffs were not entitled to recover. 

The jûdgments must be reversed, with instruction to enter judg- 
ments for the défendant in the several cases notwithstanding the gên- 
erai verdicts. 



HXGIENIC CHEMICAL CO. v. PROVIDENT CHEMICAL WORKa 

(Circuit Court of Appeals, Second Circuit. February 8, 1910.'» 

No. 142. 

1. INDEMNITY (§ 1*) CONTEACTS (§ 206*)— OONSTEUCTION— AGEEEMENT TO 

Shaeb in Cost and Expensb of Defending Suit— "Cost." 

An agreement between two parties, each threatened with suit for in- 
fringement of a patent, that they would joln in the défense of any suit or 
suits brought agalnst them for such infringement, "the cost and expense 
of such défenses to be equally borne by the parties hereto," was not a 
contract of indeinnity, and did not entltle one party, agalnst whom suit 
was brought and which made an unsuccessful défense, to recover from 
the other one-half the amount of the costs which were taxed against it 
In favor of the complainant as a part of the judgment recovered; the 
Word "cost," as used In the agreement, haviiig a différent meaning from 
"costs," and the costs so taxed belng no part of the "cost and expense" of 
the défense. 

[Ed. Note. — For other cases, see Indemnlty, Cent. Dig, § 1; Dec. Dlg. 
SI;* Contracts, Cent. Dig. § 843 ; Dec. Dig. § 206.» 

For other définitions, see Words and Phrases, vol. 2, pp. 1631, 1632.] 

2. Contracts (§ 206*) — Constbuction— Ageeement to Shaee in Expense oI 

Defending Patent Suit. 

Two parties, each charged with Infringement of a patent, belng d&r 
slrous of co-operating in testlng Its validlty, entered into an agreement 
to share equally the cost and expense of defending any suit brought 
agalnst either. Suit was brought against one, and both contributed to the 
défense ; the resuit belng that the patent was adjudged valid. Beld, that 
the purpose of the contract had been fulfllled, and that the défendant In 
that suit could not be held liable for one-half the cost of defending a sub- 
séquent suit agalnst the other ; the only question open to litlgatlon belng 
that of Infringement. 

[Ed. Note. — For other cases, see Contracts, Cent. Dig. § 843 ; Dec: Dig. 
I 206.*] 

In Error to the Circuit Court of the United States for the Southern 
District of New York. 

Action by the Provident Chemical Works against the Hygienic 
Chemical Company. Judgment for plaintiff (170 Fed. 533), and de- 
fendant brings error. Reversed in part. 

In the following statement and opinion the parties are designated as in the 
Circuit Court. The plaintiff and the défendant are both corporations engaged 
in the drug and chemlcal trade. The Rumford Chemical Works Is a corpora- 

*For other cases see same topic & | numbsb In Dec. & Am. Digs. 1907 ta date, & Rep'r Indexes 
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tion carryiiig on a similar business and claiming to own a certain patent, 
kiiown as the "Catlin patent," for manufacturing granular phosphate. Prier 
to May 17, 1900, said Rumford Cliemical Works claimed tliat the plaintiff and 
the défendant were infringlng said patent and threatened sults against them 
and their customers. The plaintiff and the défendant, upon the advice of 
counsel, decided to test the validity of said patent, and for that purpose on 
said May 17, 1900, entered into the written agreemeut which is prlnted in full 
In the footnote,! but the especially relevant clause of which reads as follows: 
"The cost and expènse of such défenses to be equally borne by the parties 
hereto." 

About June 15, 1900, a suit for the infrlngement of said patent was brought 
by said Rumford Chemical Works against the présent plaintiff, and it was 
defended by the attorneys appointed in pursuance of said agreement. Such 
suit was tried in the Circuit Court for the Southern District of New York 
(Rumford Chemical Oo. v. New York Baklng Powder Co. et al., 125 Fed. 231), 
and was appealed from a décision theréin dismissing the bill to this court, 
which reversed the décision of the Circuit Court and sustained the validity of 
said patent (134 Fed. 385, 67 C. O. A. 367). An application was made to the 
Suprême Court of the United States for a writ of eertiorari to revlew the dé- 
cision of this court, and such application Was denied (195 tJ. S. 635, 25 Sup. 
et. 792, 49 L. Ed. 354). Ail the expenses connected with said suit hâve been 
pald by the parties to said agreement as thereln provided, except as follows: 
The défendant has failed to pay its share of $312.90 for àttorney's fées in the 
màtter of retaxation of costs, and it Is conceded that the judgment to the ex- 
tent that It includes one-half of said sum, viz., $156.45, is correct ; also, as- 
sumlrig that the costs taxed and awarded in said suit are a part of the "cost 
and expense" of the défense thereof, the défendant has not paid its propor- 
tion of the same. Thèse taxable costs amount to $4,646.46, and the plaintiff 
Seeks to recover In this action one-half the amount thereof, viz., $2,323.23, 
with interest. 

About August 2, 1904, and subséquent to the décision of this court in the 
suit against the présent plaintiff sustaiping the validity of said patent, said 
Rumford Chemical Works brought a suit against thé présent défendant char- 
ging the inf riugement of said patent, and alleging that the défendant, by par- 
ticlpatlng in the défense of said first suit, became bound by the décision theré- 
in. tfpou the évidence presented the Circuit Court dismissed the bill; but 
upon appeal this court reversed the decree of the Circuit Court, held that the 
défendant was privy to said first suit and that infrlngement was established. 



'Mémorandum of agreement, made this lUb day of May, 1,900, by and between the 
Provident Chemical Works, a corporation, of St. Louis, Missouri, and the Hygienio Chem- 
ical Co., a coriioration of New York, Witnesseth: 

Whereas the Rumford Chemical Worlcs claims to be the ownèr of letters patent No. 
474,811,, dated May 17th, 1892, and further claims that the parties hereto and their respec- 
tive customers ànd consumera are infringlng said letters patent; and, 

Whereas, the parties hereto are desirous of joining and co-operating for their mutual 
intercsts and protection herein; 

Now, theretore, it is agreed between them as follows: 

First. That any and ail suits brought by said Rumford Chemical Works Its successors 
or assigns, under the said letters patent against the parties hereto, or any of their said 
customers and consumers, shall be fuUy and faithfully defended, as foUows: If brought 
against any person or persons, flrms or corporations, résident west of the Mississippi riv- 
er or in the states of Wisconsln, Illinois, Mississippi, and Tennessee, the same shall be 
defended under the supervision of the said Provident Chemical Works through attorneys 
appointed by It; and If brought against a résident of any other of the United States the 
same shall be defended undei' the supervision of said Hygienio Chemical Company through 
attorneys appointed by It; the cost and expense of such défenses to be equally borne by 
the parties hereto. 

Second. It Is further distinctly understood and agreed that no settlement or agreement 
of any kind shall be entered into by either of the parties hereto with said Rumford 
Chemical Works, its successors or assigns in relation to such suits or said letters patent 
without the consent of the other party hereto in writing first obtained thereto. 

Third. It Is further agreed that the parties hereto shall give to each other Immédiate 
notice of any actions brought, or of any expense incurred from time to time. 

In witness wherèof, the parties hâve hereunto set their hands and seals the day and 
year first above mentioned. Provident Chemical Works, 

F. B. Udell, Pres't. [Seal.] 

Hygienio Chemical Co., 

J. B. Heller, Pres't. [Seal.l 

In présence ol Félix JcUenlx, 
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and directed a decree for the plaintifC. 159 Fed. 43G, 8C C. C. A. 416. On writ 
of certlorari, however, the Suprême Court of the United States held that tlie 
évidence presented was insufficient to show that the défendant was prlvy to 
said flrst suit, aud, consequeutly, that the only évidence showiag infringement 
^a déposition in the flrst suit— was inadmissible. Therefore the S\:prenie 
Court reversed the decree of this court. 215 U. S. 156, 30 Sup. Ct. 45, 54 L. 

Ed. . 

After the décision of this court in the first-mentioned suit, the plaiiitifï 
herein notified the défendant that it would not be liable fof any further costs 
or expenses connected with litigation between the Rumford Cheinicai Worlîs 
and the défendant, upoii the ground that the validity of said patent liad been 
adjudged and that the défendant was bound by the décision. The défendant, 
however, denied that the plaintiff had any right to give such notice, and in- 
sisted that it would hold the plaintiff to said agreeinent of May 17, 1900. The 
défendant expended iî;2,065.83 for attorney's fées and disbursements in the dé- 
fense of said second suit subsequently to the entry of the final décision of tliis 
court sustaining the validity of said imtent, and In its counterclaim in this 
action seeks to recover from the plaintiff one-half the amount thereof, vIk., 
$1,032.91. This action was tried upon an agreed statement of facts by the 
Circuit Court, whicli rendered a judgment for the plaintiff for the fuU amount 
of its demand, but dismissed the defendant's counterclaim upon the merits. 

Jellenik & Stern (Nathan D. Stern, of counsel), for plaintiff in 
error. 

Gardenhire & Jetmore (A. P. Jetmore, of counsel), for défendant 
in error. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

NOYES, Circuit Judge (after stating the facts as above). The 
first question in this case is whether the obligation of the défendant, 
under its agreement to défend suits and to bear equally with the plain- 
tiff "the cost and expense of such défenses," required it to pay one- 
half the costs which the decree adjudged that the Rumford Chemical 
Works should recover from the plaintiff. If the agreement relates 
only to the cost and expense actually incurred in the conduct of the 
défense to the suit, it manifestly does not include thèse taxable costs. 
On the other hand, if the agreement amounts to an indemnity con- 
tract, it may embrace them. 

We are unable to construe the agreement as one of indemnity. 
Suits were threatened against both the parties. If they had not defend- 
ed jointly, they would bave been obliged to défend separately or else de- 
fault. They were "desirous of joining and co-operating for their mu- 
tual interest and protection." They undoubtedly believed that by aiding 
each other the suits could be more economically and successfully de- 
fended. They entered into a défensive alliance. But they were not 
voluntarily undertaking a joint venture. Considering the agreement 
as a whole, we see nothing in it to indicate an intention to assume 
each other's burdens — to pay jointly a decree for damages, profits, 
and costs, or any item thereof, which might resuit from an unsuccess- 
ful défense. 

Nor is the clause in question, taken by itself, one of indemnity. 
It strains the words "cost and expense of such défenses" to hold that 
they embrace a judgment for costs rendered after the défenses bave 
been concluded. The amount of the judgment rendered in an action 
is hardly a part of the expense of defending such action. The words 
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"cost" and "costs" do not always mean the same thing. The word 
"cost" and the phrase "taxable costs" generally hâve quite différent 
meanings. "Cost" may be considered as synonymous with "expense." 
"Taxable costs" are allowances made to the successful party to reim- 
burse him for his disbursements made in prosecuting or defending a 
suit. But to the unsuccessful party they are of the same nature as 
the damages awarded against him. He pays them because they are an 
incident to the judgment, not because they are any part of the ex- 
penses of his own défense. 

But it is urged that the taxed costs should in this case be treated 
as a part of the expense of the défense, for the reason that, if there 
had been no défense, there would hâve been no costs. This reason 
is not entirely true. Some costs would hâve been taxed against the 
défendant, had no défense been interposed. And, if true, it cannot 
be regarded as a good reason. There is no ground for assuming that, 
in the absence of any agreement with the défendant the plaintiff would 
hâve permittéd the Rumford Chemical Works to take a decree pro 
confesso against it. It cannot be said that suits would not hâve been 
separately defended if the agreement for mutual assistance had not 
been entered into. 

For thèse reasons, we think that the trial court erred in rendering 
judgment for the plaintiff to recover one-half of the decree for costs. 

The next inquiry relates to the defendant's counterclaim. The évi- 
dent object of the agreement was that the parties should unité in the 
défense of suits, so as to test the validity of the patent. When the 
test suit had been decided by this court, and certiorari had been denied 
by the Suprême Court, we think that the contract did not contemplate 
new and further litigation. Its purpose had been fulfilled. There 
Was no reason why the plaintiff should hâve borne any part of the sub- 
séquent expense in the second suit of trying the question whether the 
défendant had made or sold the infringing article. 

But the défendant apparently contends that the récent décision of 
the Suprême Court of the United States in the second suit affords 
ground for the claim that the défendant was not bound by the déci- 
sion of this court in the test suit, and could try the question of the 
validity of the patent on its own account. We do not so interpret 
that décision. It was wholly based upon the insufficiency of the évi- 
dence actually offered to show privity, and the Suprême Court inti- 
mated that, had the testimony in this case been présent, its conclu- 
sion would hâve been différent. And in view of the terms of the 
agreement in question, it is impossible to see why the défendant was 
not bound by the decree in the test case. It participated in, con- 
tributed to the expenses of, and had full right of control over, such 
litigation. The décision of the Circuit Court in dismissing the counter- 
claim was right. 

The judgment of the Circuit Court in favor of the plaintiff is modi- 
fied, by reducing it to $156.45, with interest from February 1, 1905, 
and costs, and, as so modified, is affirmed, without costs in this court. 
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BIG BRUSHY COAL & COKE CO. v. WILLIAMS. 

(Circuit Court of Appeals, Sixth Circuit. January 24, 1910). 

No. 1,972. 

1. Tbial (§ 420*)— Motion to Dikect Veedict— Exception— Waivee. 

An exception to the déniai of defendant's motion to direct a verdict In 
its favor at the close of plaintlfC's évidence was waived by defendant's In- 
troduction of évidence in its own behalf. 

[Ed. Note. — For other cases, see Trial, Cent. Dlg. § 983; Dec. Dig. § 
420.*] 

2. Teial (§ 139*)— 'Motion to Dibect Vesdict— Weight of Evidence. 

It Is not the province of a court to weigh the évidence, when conslderlng 
a motion to direct a verdict at the close of ail the testlmony ; and that mo- 
tion must be overruled when the testimony ofCered by plaintifC, if believed, 
supports the pétition. 

[Ed. Note.— For other cases, see Trial, Cent. Dig. §§ 332, 333, 33S-341 ; 
Dec. Dig. § 139.*] 

3. Masteb and Servant (§ 286*)— Injxjeies to Sebvant— Mines— Necîligence. 

In an action for injuries to a miner by the fall of material from the roof, 
évidence held to require submission to the jury of defendant's négligence 
in permitting plalntlfC to work in the room with knowledge that the roof 
was dangerous. 

[Ed. Note.— For other cases, see Master and Servant, Cent. Dig. § 1026 ; 
Dec. Dlg. § 286.*] 

4. New Teial (§ 157*)— Evidence— Weight. 

It is the duty of a trial judge, In considering a motion for a new trial, 
to \\( ^h the évidence. 
[Ed. Note. — For other cases, see New Trial, Dec. Dig. § 157.*] 

5. Appeal and Ekeor (§ 977*)— Motion fob New Teial— Keview. 

The action of a trial court on a motion for a new trial is a matter of 
discrétion, and not reviewable. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dlg. S§ 3860- 
3865; Dec. Dig. §977.*] 

6. Appeal and Eeroe (| 263*)— Review— Instructions— Neoessity of Excep- 

tions. 

Wlhere no exception was taken to the charge, and a spécial instruction 
wae given at defendant's request, the instructions cannot be reviewed on 
defendant's writ of error. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. |§ 1516- 
1532 ; Dec. Dig. § 263.*] 

In Error to the Circuit Court of the United States for the Eastern 
District of Tennessee. 

Action by Williatn Williams against the Big Brushy Coal & Coke 
Company. Judgment for plaintiff, and défendant brings error. Af- 
firmed. 

This suit was brought in the circuit court of Morgan county, Tenu., and sub- 
sequently removed to the court below on the ground of diversity of citizenship. 
Williams commenced the action to recover $10,000, and alleged in the déclara- 
tion that the coal company owned and was operating a coal mine in Morgan 
county, with a tram road running Into the mine ; that the company employed 
him as a miner ; that his duty was to dig and load coal into cars, and for that 
purpose to occupy and take care of his room ; that while working In the mine 
he was permanently injured by the falling of rock and slate. Various acts of 
négligence are alleged against the company, which may be summarized thus: 

*For othar cases see same topic & i ncubeb lu Dec. & Am. Dlgs. U07 to date, & Rep'r Indexe* 
176 P.— 34 
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Failnre of the compauy to give Williams a safe place In whieh to work, or to 
furnlsh him wlth suflicient timbers to prop, or itselt' duly to prop, or to inspect, 
or to give instructions, or to warn him of the peculiarly dangerous character 
of his work, owing to the présence of "many horse backs, bell spllts, and hill 
seams" in his room, including Its roof, of ail of whicb Williams was Ignorant 
and the company had knowledge. The eompany's plea was one of not guilty. 

The trial took place before the court and a jury, and resulted in a verdict 
In favor of Williams for $7,000. Two motions were made by the company to 
direct a verdict in its favor, one at the close of Williams' évidence, and the 
other at the close of ail the évidence. Both were overruled. Certain testi- 
niony was received against exception of the company, which will be noticed in 
the opinion. Motion for new trial wàs overruled, and judgment entered. The 
case is pending hère on proceedings in error. 

R. B. Cassell, for plaintifï in error. 

Forest W. Andrews, for défendant in error. 

Before LURTON, SEVERENS, and WARRINGTON, Circuit 
Judges. 

WARRINGTON, Circuit Judge (after stating the facts as above). 
The errors assigned are for the most part involved in the issues of 
fact, which were stated' and submitted by the court in its charge to 
the jury, and are answered by the verdict and judgment. No excep- 
tion was taken to the charge. The chief complaint is that there was 
no évidence upon which to found the verdict or judgment. It is stated 
in the charge : 

"The controversy seems tô be as to whether the rock that fell upon the 
miner was exposed by the plaintiff digging and renioving the coal uuder it, and 
which supported the rock, or whether the rock had been exposed by those 
wlio had mined in this same room prior to the plaintiff's opérations there." 

There is no conflict of évidence concerning the iderltity of the room 
of the mine in which Williams was working at the tirhé of his injury, 
or the fact that the rock fell from the roof of the room. There is 
conflict touching the exact portion of the roof from which the rock 
fell ; some of the witnesses stating that it broke at the face of the coal, 
and some that it broke six or eight inches away from the ' face, and 
nearly ail saying that it extended thence three to four feet. At the 
time the rock fell, Williams was either stepping into or walking to- 
vvard the end of the track on which cars for transporting coal in the 
mine were operated, and must hâve been struck by the outer portion 
of the rock. It îs reasonably clear that the coal forrnerly sustaining 
the rock had been removed, and the rock exposed, before Williams 
hegan to work in the room. There is conflict, however, as to whether 
lie caused the rock to fall by certain work he was doing in the face of 
the coal, partially within lines corresponding to the width of the falling 
rock and belôw the roof of the room. The conflict involves both the 
nature and extent of this work. It was Stated that he prèpared a place 
for a shot and that he fired it ; but both Williams and his son, who 
was working with him, denied that any shot was fîred. It is sufficient 
to say, without going into détails, that testimony was given on both 
sides of the question. 

Several other issues of fact grew ont of the controversy just com- 
mented on. One was whether Williams had been given his choice of 
atiy one of threë roomsin which to mine coal, and had promised to re- 
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port his sélection, and that he had selected room 28 without giving 
notice. But the testimony on this point resulted in an assertion of the 
company's mine foreman and a déniai of Williams. Still another issue 
of fact arose out of a claim of the Company that the room was unsafe 
and that Williams was employed to make it safe. This kind of service 
was called "company work," and was paid for by the day, while mining- 
coal was paid for by the ton mined. The company's assistant foreman 
testified that, about two days before Williams began work in room 28, 
he told Williams that the room was in bad shape, and that some slate 
in it would hâve to be taken down before the room would be safe to 
work in. (In the testimony, and in the charge, the material in the 
roof of the room was sometimes called rock, and at other times slate.) 
This foreman further testified in substance that he told Williams to 
remove the slate and fix the place for work, and that Williams said 
he would. But Williams contradicted this testimony. 

Further issues of fact were made concerning alleged failure of the 
company to cause the room to be inspected and put in a safe con- 
dition, and also failure of Williams himself to inspect it and acquaint 
himself with its condition. It was quite consistent for the company to 
claim that it had the room inspected, and so learned of its condition; 
for, as just shown, it claimed to hâve engaged Williams to make it 
safe. But it is not easy to reconcile the two positions taken by the 
company: First, that Williams was given the choice of three rooms, 
including room 38, in which to mine coal; and, next, that Williams 
was employed to put that room in safe condition for mining coal. 
To take the first position was to say that the company did not know 
that the room was in a dangerous condition; to take the second was 
to assert that it did. 

But, apart from this seeming inconsistency, Williams testified that 
no officer of the company inspected the room while he was working 
in it. The mine foreman, who said that he gave Williams the choice 
of the three rooms, and his assistant, who stated that he had employed 
Williams to make the room safe, testified that some days before Wil- 
liams began to work in the room they each discovered loose top in it. 
One man, however, who worked in the room shortly before Williams 
worked there, testified that the assistant had told him there was no 
danger in the room, and accused him of being afraid of it. Williams 
testified that, when he began his work in the room, he tested the top 
with a pick, and called for props, and placed them where he thought 
necessary for his protection. He also testified, in substance, that he 
had never been in the room before and had been given no warning; 
also that there was nothing to put him on his guard, further than he 
discovered and attempted to provide against. This is sufficient to 
show that there was also conflict in the testimony touching the last- 
mentioned issues of fact. 

But in considering the foregoing issues of fact, and the conflict of 
testimony concerning them, we must not lose sight of the question: 
What was Williams' real employment? He testified in effect that he 
was employed to mine coal in this room ; the mine foreman telling him 
to work in the room in question, and the assistant pointing it out. The 
testimony is reasonably clear that Williams did in fact mine coal in 
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that room for at least three days before his injury, and that he was 
paid for the work by the ton. It is true that, for purposes of his own 
mining, he did such propping as is usual in a place of ordinary saf ety ; 
but he was not in fact occupied in what was known as "company work" 
for making a dangerou^ place saf e. Could the company close its eyes 
to what its employé was thus in truth doing ? Can the company justly 
complain against a finding that it was not in the exercise of ordinary 
care in thus engaging and permitting a person to mine coal, where its 
mine foreman and his assistant testified that at that very time they 
knew there was loose top in the room? If the company's testimony is 
to be believed, it should not hâve tolerated mining in this room until 
it was made safe. If Williams' testimony is to be believed, the danger 
claimed to hâve been known by the company's officers was not apparent 
to the average miner. But it is not necessary to pursue the subject fur- 
ther. ' 

Turning, now, to the assignments of error, we think they must be 
overruled. The company waived the exception taken to the overuling 
of its motion to direct a verdict in its favor at the close of the évidence 
offered by plaintiff. Léonard Martin Construction Co. v. Highbarger 
(decided by this court November 2^ 1909) 175 Fed. 340, 342. It was 
not the province of the court below to weigh the évidence, when consid- 
ering the motion to direct at the close of ail the testimony. The motion 
must be overruled, where the testimony presented by the plaintiff, if 
believed by the jury, will support the pétition. Mt. Adams & E. P. 
Inclined Ry. Co. v. Lowery, 74 Fed. 463, 477, 20 C. C. A. 596 ; Cen- 
tral Union Depot & Ry. Co. v. Mansfield, 169 Fed. 614, 95 C. C. A. 
143; Norfolk & W. Ry. Co. v. Hazelrigg, 170 Fed. 651, 95 C. C. A. 
637 ; L. S. & M. S. Ry. Co. v. J. Eder, Jr. (decided December 7, 1909) 
174 Fed. 944; Noble v. C. Crâne & Co., 169 Fed. 55, 94 C. C. A. 423 ; 
Van Stone v. Stilwell & Bierce Mfg. Co., 143 U. S. 128, 135, 13 Sup. 
Ct. 181, 35 L. Ed. 961. In our opinion there was such testimony. The 
weight of évidence and the extent and effect of contradiction présent 
questions for the jury. Crumpton v. United' States, 138 U. S. 361, 363, 
11 Sup. Ct. 355, 34 L. Ed. 958. 

When, however, the trial judge came to consider the motion for a 
new trial, he was required to weigh the évidence. It was said by this 
court in regard to the duty of the trial jùdge in passing upon a mo- 
tion for a new trial, the présent Mr. Justice Eurton announcirig the 
opinion, in Mt. Adams & E. P. Inclined Ry. Co. v. Eowery, supra (74 
Fed. 477, 20 C; C. a; 609); 

"In passing upon such motions he Is neeessarlly required to welgli the évi- 
dence, tliat he may détermine whettier the verdict was one which miglit reason- 
ably hâve been reached." 

In the opinion of the court below overruling the motion for a new 
trial, this appears: 

"I liavë gone carefully over the grounds assigned upon vrhich tlie défendant 
bases its motion for a new trial, and am of ttie opinion that the motion'mùst be 
dlsallowed. * * * ïhe questions of the négligence of the défendant and of 
the contrlbutory négligence of the plaintiff were submitted to the jury, and 
they found for the plalntitf. I think the proof warrants this fluding by the 
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Jury. As to the question as to the amount of the verdict, I am of the opinion 
that It was reasonable, In view of the severe injuries that the proof discloses 
were Inflicted upon the plaintifC." 

The case therefore falls within the settled gênerai rule that the 
granting or refusing of a new trial is a matter of discrétion, and not 
subject to review. In Louisville & N. R. Co. v. Summers, 135 Fed. 
719, 723, 60 C. C. A. 487, 491, Judge Severens said: 

"It has been often said by thls court that it will not review the action of 
the lower court in Its disposition of a motion for a new trial, or other matters 
addressed to its discrétion." 

See, also, Ir. S. & M. S. Ry. Co. v. J. Eder, Jr., supra ; Illinois Cent. 
R. Co. V. Coughlin, 145 Fed. 37, 75 C. C. A. 262; Railway Company 
V. Heck, 102 U. S. 120, 26 L. Ed. 58; Wilson v. Everett, 139 U. S. 
616, 621, 11 Sup. et. 664, 35 L. Ed. 286 ; Van Stone v. Stilwell & 
Bierce Mfg. Co., supra, 142 U. S. 134, 12 Sup. Ct. 181, 35 L. Ed. 961. 

The assignment respecting admission of testimony in regard to the 
duty to place props in position for mining purposes does not, in our 
view of the testimony relating to the previous exposure of the rock 
and the apparent knowledge of the company touching the condition of 
the roof of the room, présent any question of prejudicial error. 

We hâve not f ound it necessary to consider the statute of Tennessee 
providing for the régulation and inspection of mines. We do not 
think its provisions were involved or applied, at least in any prejudicial 
sensé. Nor is it important to consider the décisions cited and relied on 
so confidently by learned counsel for the coal company. We think 
the law applicable to the trial of the cause is to be found in the clear 
and impartial charge of the learned trial court. No exception was 
taken to it, as bef ore stated, and the only spécial instruction asked by 
the company was given. The law, then, as stated in the charge and 
the spécial instruction, is not now open to review. Railway Company 
v. Heck, supra. 

The judgment must be afifirmed, with costs. 



CALIFORNIA NAVIGATION & IMPROVEMBNT CO. v. UNION 
TRANSP. CO. et al.t 

(Circuit Court of Appeals, Ninth Circuit. February 21, 1910.) 
No. 1,769. 

1. Collision (§ 123*) — Damages— Bubden or Pkoof. 

The burden of proof to establish the amount of damages recoveraWe 
for an injury to a vessel in collision rests upon the party demanding com- 
pensation. 

[Ed. Note. — For other cases, see Collision, Cent Dig. §§ 259-261; Dec. 
Dig. § 123.*] 

2. Collision (§ 124*)— Measube oe Damages— Evidence. 

Where a vessel sunk In a river by collision was not surveyed, was al- 
lowed to remain four months before belng raised, was injured by rough 
and unskillful handling in ralsing, and allowed to stand in a port for eight 
months longer fuU of water and without care or protection, whereby she 

•For other casea see same toplc £ S number in Bec. & Am. Digs. 1907 to date, & Kep'r Indexes 
t Rehearing denied April 25, lïll). 
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was further seriously damaged, the priée at wlilcli tlie wreck wuh llnéii 
sold caniiot be taken to Indicate her vnliie nfter collision: but tlie cnily 
way in wlilch the damages cansed 'by collision eau be even approxiuiiitely 
estimated Is to establish hei- value before collisiou aud imuiediately aft- 
erward before being ralsed, which must be sbown by compétent évidence, 
and subtract one from the other. 

[Ed. Note.— For other cases, see Collision, Cent. Dlg. § 265; Dec. Dig. 
§ 124.*] 

Appeal from the District Court of the United States for the North- 
ern District of GaHfornia. 

Pétition in admiralty by the Cahfornia Navigation & Improvement 
Company; the Union Transportation Company and others, claimants. 
From the decree, petitioner appeals. Retained for further proof. 

Charles Page, Edward J. McCutchen, Samuel Knight, and A. L- 
Levinsky, for appellant. 

Nathan H. Frank (Campbell, Metson & Campbell, of counsel), for 
appellees. 

Before GILBERT and ROSS, Circuit Judges, and HANFORD, 
District Judge. 

HANFORD, District Judge. The litigation in this case is to dé- 
termine the rights and liabilities of the respective parties consequential 
to a collision between the Mary Garratt and the Dauntless, two stern 
wheel river steâmboats, which happened on the San Joaquin river, in 
the month of August, 1901. The Mary Garratt rammed the Dauntless, 
cutting a large hole in her side,'admitting a flow of water which caused 
her to sink. By a pétition filed conformably to the statutes and rules, 
under which a shipowner may avoid liability for a niaritime tort in ex- 
cess of the value of the offending vessel and her pending freight, the 
owner of the Mary Garratt, which is now the appellant in this court, 
contested its liability for any damages, and also prayed that its lia- 
bility, if any, be Hmited as the statute prescribes. The owner of the 
Dauntless appeared and answered the pétition, and, after a trial upon 
the issues joined, the District Court rendered an interlocutory decree 
placing the blâme for the collision upon the management and naviga- 
tion of the Mary Garratt, and granting the pétition for a limitation of 
liability. Thereupon the case was referred to a commissioner to ascer- 
tain and report the amount of the damages. He reported the amount 
of damages to be $35,834, which amount exceeds the appraised value 
of the Mary Garratt and her pending freight. That award was con- 
firmed by the District Court, and a final decree was entered accordingly 
for a pro rata share of the available fund, and an appeal was then 
taken to this court. The appellant ddes not now dispute the correct- 
ness of that part of the District Court's décision which fixed the re- 
sponsibility for the collision upon thé officers and crew of the Mary 
Garratt, and the appeal brings to this court for décision only the re- 
maining question as to the amount of damages which the ovi'ner of the 
Dauntless is lawfully entitled to recover. 

The gênerai principle governing courts of admiralty in asb^.,sing 
damages recoverable by the owner of an injured vessel free from fault, 
in a suit against an ofïending vessel or her owner, bas been clearly 

*FoT otber cases see same toplc & i nuubbb in Dec. & Àm. Digs. 1907 to date, £ Rep'r Indexas 
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stated by tliis court in an opinion written by Judge Morrow, in the case 

of The Rickmers, 142 Fed. 305, 73 C. C. A. 415, as f ollows : 

" 'Kestitiitio in integrum' is the rule of damages In collision cases, and, 
wliei-e repairs are practicable, the gênerai rule foUowed by adinlralty courts lu 
such cases is that the damages assessed against the responçlent shall be suffi- 
cient to restore the injured vessel to the condition in which she was at the 
time the collision occurred. The Baltimore, 8 Wall. 377, 385, 19 L. Ed. 4G3 : 
The Atlas, 93 U. S. 302, 307, 23 L. Ed. 8C3. If, howeyer, the injuries are of 
such a charaeter that they cannot be repaired at reasonable «ost, an allowance 
may be niade for actual or permanent dépréciation, for the reasou that an at- 
tempt to miike complète repairs would involve an expense greatly dispropor- 
tionate to the amount of such dépréciation. Petty v. Merrill, 9 Blatchf. 440. 
Fed. Cas. Xo. 11,0.50. But thls allowance in a collision case is subject to the 
gênerai raie that damages which are uncertaln, contingent, or spéculative can- 
not be recovered. and undor this rule it bas been held that there is uncertaiuty 
when the nature of the damage cannot be determined. It follows that, to re- 
■cover damages over and above repairs for actual cost or permanent déprécia- 
tion, the nature of such damages must be clearly establlshed, and not be left 
to spéculation or uncertaiuty." 

This court deems the rule thus stated to be applicable to the case in 
hand, alid will endeavor to make an award of damages as nearly as 
possible commensurate with the amount of the loss proved, or which 
may be proved. In this connection it is to be observed that the onus 
probandi rests upon the party demanding compensation to prove his 
loss and the facts necessary to be ascertained and considered by the 
court in fixing the definite sum to be awarded. From the évidence it 
appears that the owner of the Dauntless declined to accept an offer 
made by a compétent contracter to raise the steamboat promptly and 
deliver her at either San Francisco or Stockton for the gross sum of 
$5,000, and instead of that, by intermittent efforts, under the direction 
of several superintendents, successively, without efficient apparatus and 
power, the boat was raised and delivered at Stockton four month.« 
after the collision. It will be assumed that the cost of salving was 
$5,500, although the évidence as to the amount expended is secondary 
and unsatisfactory. Instead of proceeding promptly to repair the 
injured vessel, her owner waited until one year after the collision, and 
then sold the wreck at private sale for $9,500. She was then in a di- 
lapidated condition, she was waterlogged, her upper decks and cabins 
were gone, her hogchains and smokestack were gone, and her hull 
was bulged up in the middle. In his testimony, the man who made the 
purchase said : 

"Q. She had been repaired. und was then in Stocliton? A. No. sir; not re- 
paired. She had been floated and brought to Stockton. lier hull was full of 
water when I bought her. * * * 

"Mr. Frank; Q. You had to reset tlie machinery, repair it, and clean it up? 
A. Yes, sir ; we had to lift the wheel out. In fact, the wheel was mostly ail 
gone — the buckets gone. We had the wheel hauging on a crâne while we put 
rlie boat in dock to try and get her straigbtened up. The center of the boat 
had corne iip in such a shape was one reason that we got her so chea]). In 
the jndgment of most of the steamboat meu I talked to, we would uover be 
al)]e to get her back to shape, because the middle of lier had conie up in the 
]niddle, aiul the hogehalus were ail gone." 

Mr. Tucker, a witness cailed in behalf of the owner of the Daunt- 
less, testifîed that after being floated the boat was pumped dry, and 
that she was not hogged when she was delivered at Stockton; and 
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there is uncontradicted évidence proving that the liull was weakened 
by loosening or removing the hogchains while the vvork of raising the 
vessel was progressing. Considération of ail the évidence necessarily 
leads to the conclusion that there must hâve been considérable diminu- 
tion of value of the vessel by reason of détérioration during the period 
of eight months preceding the sale. It is probably impossible now to 
prove with proximate accuracy the necessary cost of restoring the 
Dauntless to the condition which she was in previous to the collision. 

It is usual, when a vessel has been injured under circumstances giv- 
ing rise to claims by her owner for damages or insurance, to hâve a 
survey for the purpose of ascertaining the extent of the injuries and 
estimating the cost of repairs; but the record fails to show that there 
was any survey in this case. This omission is the more regrettable 
by reason of the neglect of the witnesses who might hâve qualified 
themselves to give intelligent testimony as to facts affecting the ques- 
tion of damages to notice or remember the most important détails or 
to ascertain or estimate either the value of the boat in her wrecked con- 
dition or the cost of repairs. Mr. Whitelaw sent a représentative of 
his wrecking company to make a survey for the purpose of estimating 
the cost of repairing the vessel, and it is probable that he might give 
désirable information ; but he was not called to testify. 

As at présent advised, the court holds that the only way in which the 
damages may be liquidated, consonant with equity, will be by allowing 
to the owner of the injured vessel a sum, as nearly as can be ascer- 
tained, equal to the différence in her value before the collision and in 
her condition after sinking and before any expenditure for raising her 
had been made. This is apparently what the commissioner endeavored 
to do; but his award is certainly erroneous, because not based upon 
proof of ail the essential facts. It is obvioUsly unfair to accept the 
priée which the vessel was sold for at private sale after f urther détér- 
ioration, by rough usage in raising her and for want of care during a 
long period of time, as the criterion for judging her value at the time 
when the liability of the petitioner became fixed. To ascertain the dif- 
férence between the values in the différent conditions of the vessel, 
both factors must be given so that the lesser may be subtracted from 
the greater. To render a just décision, the court should be informed 
by évidence as to her value or condition in the situation in which she 
was immediately after the collision and the reasonable cost of her res- 
toration. We do not find in the record any compétent évidence cov- 
ering this ground, and unless it can be supplied the court must either 
deny adéquate compensation or make an arbitrary award as would be 
necessary in assessing damages for a physical injury to a person. 

Being in this dilemma, the court will withhold its décision, for the 
purpose of giving the parties time in which to make application for 
leave to submit f urther proof, and if it can be shown that compétent 
évidence can be produced the case will be referred to a commissioner, 
to report such évidence to the court. 
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MURPHY et al. v. TANXER et al. 
(Circuit Court of Appeals, Eightli Circuit. February 14, 1910.) 

No. 2,986. 

Public Lands (§ 25*) — Boi:ndabies— Conclusiveness of Survet. 

In an action of ejectnicnt by oue baving title by patent from the T'nited 
States against a mère homestead cl aimant, it is not comi>eteut for tbe 
latter to attack the correctness of a United States government survey of 
the land in controversy. 

[Ed. Xote. — For other cases, see Public Lands, Dec. Dig. § 23.*] 

In Error to the Circuit Court of the United States for the District 
of Minnesota. 

Action by William A. Murphy and others, as executors and trus- 
tées under the will of Simon J. Murphy, deceased, and others, against 
Malinda Tanner and Michael Cronin. Judgment for défendants, and 
plaintiffs bring error. Reversed in part. 

This is an action of ejectment commenced in the United States Circuit Court 
for the District of Minnesota, to recover the possession of certain land de- 
scribed in the complaint and claimed to be a part of lots 1 and 2, in the south- 
east quarter of section 34, township 58 north, range 17 west, and of lots 1 and 
2 of section 3, township 57 north, range 17 west. A jury 'being waived. the 
trial was by the court, and judgment was entered for the défendants. Plain- 
tiffs thereupon sued eut this writ of error to review that judgment. The fol- 
lowing facts, among others, were found by the trial court: 

In 1876 township 57 north of range 17 west. St. Louis county, Minn., was 
ordered by the General Land Office of the United States to be surveyed, and a 
contract for the survey thereof was made by the United States Surveyor Gen- 
eral of the State of Minnesota with one Henry S. Howe, who, by said contract, 
was constituted a deputy United States surveyor for said purpose. Under said 
contract, said Howe was required, and undertoolc and agreed, to survey said 
township, to run ail section Unes, and to set posts marking ail sections and 
quarter section corners, throughout said township where the saine could be 
marked, and accurately to meander and establish upon the ground meander 
posts of ail lakes and streams found to exist within said township. That un- 
der said contract, said Howe ra:n and marked on the ground the exterior Unes 
of 8ai<l township and loeated and established by the setting of corner posts 
and the marking of bearing or witness trees, ail section and quarter section 
corners on said exterior Unes as described in his fleld notes, except on the 
south Une of said township, which Une had been previously surveyed ; and he 
marked the northwest corner of section 36, and also set a meander post and 
witness tree on the north Une of the township, where such Une running west 
from the northeast corner of said township encounters the east shore of 
Cedar Island Lake. But that said Howe did not survey the interior of said 
township, or establish upon the ground any corners, monuments, or Unes in 
the interior of said township, or establish ou the ground any meander post 
on said Cedar Island Lake other than the one above described, or mark any 
bearing tree therefor, other than the northwest corner of section 36. That 
said Howe made and flled with the Surveyor General what purported to be 
fleld notes of his survey, giving the length and direction of ail section and 
meander Unes, the location of ail section and quarter section and meander 
corners and bearing trees, the eharacter of the soil and timber, and ail the 
other data required by the United States Statutes and the rules of the Gen- 
eral Land Office. 

Said fleld notes were approved August 7, 1876, and thereafter a plat was 
prepared in the Surveyor General's office showing the township as described 
in said fleld notes, a certlfied copy of this plat was flled in the Land Office 

•For other cases see same toplc & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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ut Diiluth, August 24 1S7G, and anotlier certifled copy flled In the General 
Land Office Aiigust 23, 1876, and said plat was duly approved by the Commis- 
sloner of the General Land Office. Sald fleld notes, with the exception of the 
description of the establislimeut of monument, and witness trees on the east, 
north, and west exterlor Unes of the township, and of said northwest corner 
of section 36 and the meander posts on the east side of said Gedar Island 
Lake, were not based upon any Personal knowledge or inspection of the in- 
terior of sald township, or upon any actual survey thereof, and were entlrely 
fictitious and fraudulent. In sald township there existed at said tlme, and 
still exists, nunierous lalces of large size, of a deep and permanent character, 
at least three of which are from a mile and half to two miles in leiigth, wlth 
sliarply defined. wooded banks, which would be crossed by the section Unes 
descrlbed by said îlowe in his fleld notes, none of whieh lakes are referred to 
or purported to be meandered or descrlbed in said field notes ; aud said fleld 
notes were in fact with the aforesaid exceptions false and fraudulent. Ac- 
cording to said Howe fleld notes and said plat, Cedar Island Lake existed in 
the nortlierly part of said township In sections 2, 3, 4, 9, 10, and 11; but said 
lake had in fact an area much smaller than represented in said fleld notes 
and plat. The land lying between the actual shoi'e of said lake and the pre- 
tended meander thereof appeared as water on said plat. At the tlme of the 
said Howe sui-vey and ever since said land was high and rolllng, covered 
wlth a heavy growth of tim.ber down to the edge of said lake, and the soil 
was well adapted to agrlcultural pùrposes, and said lake was and is a deep, 
permanent body of water, haviug steep banks except about the outlet. The 
said pretended meander Une of said lake descrlbed by Howe in his fleld notes 
and in said plat did not approach the actual water line of said lake, nor truly 
conform to or delinilt the same in any respect except where sald line encoun- 
tered the nortli Une of said township, where the same crosses an arm of said 
lake, which arm projects Into township 58 on the east side of the lake at the 
meander post on the east side thereof. The land in controversy in this action 
is a portion of saîd land in section 3, lying between sàid pretended meander 
Une and the true sbore of said lake. By the field notes and plat of the said 
Howe survey, it appears that at the points where the section Unes and the 
town line interaect the shores of sald lake meander posts were established, 
and the distances between such meander posts and the nearest section or 
quarter section corners on the same section or town Unes is also stated in said 
fleld notes and shown upon the plat ; whereas, in truth and In fact no such 
meander posts except the one on the east side of said Cedar Island Lake were 
ever established, nor were such distances in fact measured. 

In 1878 township 58 north, range 17 west, St. Louis county, Minn., was sur- 
veyed by Frank N. Howe, deputy TJnlted States surveyor, and said survey 
was duly approved and the officiai plat accepted and filed in the Land Oflice 
at Duluth and In the General Land Office at Washington, D. C. That the 
fleld notes of sald Frank N. Howe, on said survey as to the south township 
Une of said 58 — 17, correspond and agrée wlth the fleld notes of said Henry S. 
Howe in his survey of 57—17 as to ail the section and quarter corners on the 
north townshi'p line of 57 — 17, the pretended meander corner 25 Unks east of 
the quarter corner on the north Une of section 3, 57 — 17, and the meander posts 
on the east side of Cedar Island Lake. Between December, 1879, and Mareh, 
1887, ail of the goverument lots in said- township 57 — 17, shown upon the said 
plat of the sald Henry S. Howe survey, were pateuted by the United States 
pursuant to the laws relatlng to the disposai of pnlilic land. AU of sald pat- 
ents contalned, after the description, the following clause usual in such pat- 
ents: 

"According to the officiai plat of the survey of the said land returned to the 
General Land Office by the Surveyor General." 

In 1893, the settlers who settled upon the lands lying between the true 
Bhore of Cedar Island Lake and the said Henry S. Howe pretended meander 
line petitloned the government to survey said land, clalmlng it was unsur- 
vej'ed government domain. Such pétition was flnally aeted upon f avorably. 
Pursuant to such détermination, a hearing was had before the Surveyor Gen- 
eral of Minnesota June 13, 1895, and his report, dated June 21, 1895, that said 
land was uusurveyed, was confirmed by the Secretary of the Interior, and 
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said land was then ordered by the Coimiiissioner of the General Land Office 
to be sui-veyed. The plalBtiffs in this action tliereui>on bronght an action for 
injunction against the Surveyor General and deputy surveyor to restrain them 
from making such survey, clalming to be the owners of said land under pat- 
ents from the United States, and an injunctlon was granted by the trial court, 
but the Suprême Court on April 6, 1903, held that such injunction would not 
lie. 18f» TT. S. 85, 23 Sup. Ct. 599, 47 L- Ed. 098. 

After said décision of the Suprême Court of the United States had been 
rendered, one Kdward L. l'alson, an examiner of surveys in the Land Depart- 
ment of the United States, was duly authorized and instructed by the Com- 
niissioner of the General Land Office to survey, establlsh, and permauently 
mark on the ground the meander corners and the meander line of said Cedar 
Island Lake as deseribed in the field notes of the survey of said Henry S. 
Howe, and as dellneated upon the officiai plat of said survey, whlch meander 
linc was deseribed by said commissloner as the "Old Meander Boundary" be- 
tween patented lands of the United States and unpatented public land to be 
surveyed by said Faison. Pursuant to said authority and instructions, said 
Faison surveyed and marlved upon the ground a line whlch he deslgnated as 
the "Old Meander Boundary of Cedar Island Lake" as deseribed as aforesaid 
by the said Henry S. Howe, and surveyed ail of the land lying between the 
said meander boundary as the same was marked upon the ground by said 
Faison and the actual water line of said Cedar Island Lake, and duly made 
return and flled fleld notes of such meander line and survey, whlch were 
tliereafter duly approved by the proper. land officiais of the United States. A 
plat of said survey was thereafter duly made, approved, and flled in the of- 
fice of the Commissioner of the General Land Office, the Surveyor General 
of the State of Minnesota, and the United States Land Office at Duluth, Minn. 
Said survey is known as the "Faison survey." 

After the making of said Faison survey as aforesaid, protests against tlie 
apj»roval[ thereof and of said plat were flled In the General Land Office of the 
United States, and a hearing thereon was duly had before the Commissioner 
of the General Land Office. Said protests were thereafter overruled by sjiid 
commissioner. and said survey and said plat thereof were approved. There- 
after the défendant Tanner and otliers petitioned the Commissioner of the 
General Land Office of the United States to hâve surveyed a strip of govern- 
ment land in said townshlp 57 north, range 17 west, lying tietween the Faison 
meander line as located by hlm on the ground and the true location of the 
Henry S. Howe pretended meander Une, if correctly located on the ground, 
alleging and claiming that said Faison had not correctly located said line, and 
that there was a strip of government land stlU unsurveyed between the me- 
ander line as located on the grouiid by Faison and the said Howe pretended 
meander line, if correctly located on the ground. and whlch, if correctly lo- 
cated, would be the soutbern boundary line of plalntlffs' lots. This aj^plica- 
tion was on the 28th day of November, 1905, refused by said commissioner. 
Thereupon fhe said applicants a])i>ealed from said décision of the Commis- 
sioner to the Secretary of the Intei'lor, and the said secretary on the 25th day 
of Octaber, 19(K), afflrnied the said décision of the Commissioner of ^ovember 
28, 1905. That thereafter the said applicants flled a motion for review of the 
said décision of October 25, 1900, affirming the décision last aforesaid, which 
motion for review was ou the 28th day of February, 1907, denied by the Sec- 
retary of the Interior. That thereafter auother motion for review was made 
which was also denied by the said Secretary of the Interior. Thereafter said 
défendant Tanner flled wlth the Secretary of the Interior a pétition for an 
order to set aslde the survey made by said Faison as aforesaid for the pur- 
pose of Including in a survey of said publie lands certain land alleged by said 
petitioner to lie northerly of the meander boundary established by said Fai- 
son in sections .3 and 4 of township 57 north of range 17 west. Said pétition, 
after due hearing and considération, was denied by the Secretary of the In- 
terior by décision dated December 13, 1907. That the plalntlffs are not tlie 
owners of or entitled to the possession of the trac-t of land deseribed in the 
complaint by reason of being the owners of the government lots heretofore de- 
seribed. 
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There are other flndings of the trial court in the record based npon tlie évi- 
dence introduced hy the défendant in error Tauner, for tlie purpose of im- 
peaching the integrity of the Falson survey, which, for reasons to be here- 
after stated, will not be set forth. 

M. H. Stanford, for plaintiffs in error. 
J. B. Middlecoff, for défendant in error Tanner. 
John R. Vanderlip (George P. Wilson, R. R. Briggs, and A. L. 
Agatin, on the brief), for défendant in error Cronin. 

_Before HOOK and ADAMS, Circuit Judges, and CARLAND, 
District Judge. 

CARIvAND, District Judge (after stating the facts as above). The 
plaintifïs in error, by reason of being the undisputed owners of the 
original government lots described in the statement of facts above set 
forth, claim that their ownership of such lots extend to and are 
bounded on the southerly side by the shore of Cedar Island Lake. It 
is conceded that thèse lots were patented by the government of the 
United States, and that the respective parcels of land were in the re- 
spective patents described as "according to the officiai plat of the sur- 
vey of said lands returned to the General Land Office by the Surveyor 
General." It is also admitted that the respective government plats of 
said townships represented said lots as bordering on said lake as a 
boundary, and that said plats were in accordance with the field notes 
of the respective surveys of said townships returned to the General 
Land Office by the Surveyor General. It is also admitted that the 
meander line of said lake, as shown by said plats and field notes, is 
not coïncident with the actual shore of said lake, and that a considér- 
able amount of high rolling land exists between the actual shore of 
said lake and the meander line thereof as shown by said plat and field 
notes. The défendants in error, Tanner and Cronin, are homestead 
settlers upon the land, possession of which is asked in this action by 
plaintiffs in error. Défendant in error Cronin does not make claim to 
any land lying north of the Howe meander line as established by Fai- 
son. Therefore, in the view which we take of the case, the judg- 
ment of the trial court as to him will be affirmed. Défendant in error 
Tanner claims land lying north of the Howe meander line as estab- 
lished by Faison on the theory that Faison did not establish the Howe 
meander line correctly according to the field notes and the plat of sur- 
vey. The trial court held that plaintifïs in error were entitled only to 
the number of acres called for in the patent for the government lots 
hereinbefore mentioned. It, therefore, not only refused plaintiffs in 
error the right to go to the lake for the southern boundary of their 
lots, but also refused to let them go to the Howe meander line as 
established by Faison. The question presented for décision therefore 
is: Where is the southern boundary line of the government lots in 
question? Is said line the actual shore of Cedar Island Lake, or is 
said line the meander boundary line of Howe established upon the 
ground by Edward L. Faison, or is it a proportional line which would 
give plaintiffs in error the number of acres mentioned in the patents 
for the government lots hereinbefore described? 
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In view of the décision of the Suprême Court of the United States 
in the case of Security Land & Exploration Company v. Burns, 193 U. 
S. 167, 24 Sup. et. 425, 48 L. Ed. 6G2, vve think the claim of the plain- 
tifïs in error that they are entitled to go to the shore of the lake for the 
southern boundary must be denied. It is true that some of the land now 
in controversy is nearer the lake than was the land involved in the case 
cited ; but, in view of the conceded fact that the Howe survey and the 
plat thereof was fraudaient and fictitious so far as the lake is con- 
cerned, we do not see how any légal right can be based thereon. We, 
therefore, upon the authority and reasoning of the Burns Case, hold 
that plaintiflEs in error are not entitled to go to the lake for their south- 
ern boundary. While the Suprême Court in the case cited decided that 
the lake could not be held to be a natural boundary and that the mean- 
der line of Howe was not a true meander line, it did décide that the 
meander line should be considered as a boundary line and not a mean- 
der line. At the time of the décision of the Suprême Court in the 
Burns Case, the Faison survéy was not before that court, if, indeed, 
it had been made at that time. It appears, however, from the facts 
found, that in 1893 settlers who had settled upon the land lying be- 
tween the true shore line of Cedar Island Lake and the pretended 
meander line of Howe petitioned the government of the United States 
to survey said land claiming the same to be unsurveyed government 
domain. Such pétition was finally acted upon favorably. Pursuant 
to such détermination, a hearing was had before the Surveyor Gen- 
eral of Minnesota June 13, 1895, and his report, dated June 31, 1895, 
that said land was unsurveyed, was confirmed by the Secretary of the 
Interior, and said land was then ordered to be surveyed by the Com- 
missioner of the General Land Office. That subsequently one Ed- 
ward L. Faison, an examiner of surveys in the Land Department of 
the United States, was duly authorized and instructed by the Commis- 
sioner of the General Land Office to survey, establish, and permanently 
mark on the ground the meander corners and the meander line of 
Cedar Island Lake as described in the field notes of the survey of 
Henry S- Howe, and as delineated upon the officiai plat of said sur- 
vey, which meander line was described by said commissioner as the 
"Old Meander Boundary" between patented lands of the United States 
and unpatented public lands, to be surveyed by said Faison. Pursuant to 
said authority and instructions, said Faison surveyed and marked upon 
the ground a line which he designated as the "Old Meander Boundary" 
of Cedar Island Lake as described by Henry S. Howe, and surveyed 
ail of the land lying between the said meander boundary as the same 
was marked upon the ground by said Faison and the actual water line 
of said Cedar Island Lake and duly made return and filed field notes 
of such meander line and survey which were thereafter duly approved 
by the proper land officiais of the United States, and a plat of said 
survey was also thereafter duly made, approved, and filed in the office 
of the Commissioner of the General Land Office, the Surveyor General 
of Minnesota, and the United States Land Office at Duluth. It also 
appears from the findings of fact made by the trial court that, ever 
since the Faison survey was made, it has been attacked by parties in- 
terested, including the défendant in error Tanner, before the De- 
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partment of the Interior, charged by law with the survey and disposai 
of the public lands of the United States, and that department has 
down to the présent time consistently refused to set aside or disturb 
the same. 

It seems beyond question to hâve been the intention of the Depart- 
ment of the Interior, in ordering the so-called "Faison survey," to 
finally locate a Une which ehould ever thereafter be the boundary be- 
tween the patented and unpatented lands of the United States in said 
township. It was a proceeding to locate upon the ground the meander 
boundary line of Howe vi^hich the Suprême Court decided in the 
Burns Case should be considered as a boundary and not a meander 
line. Having located this line upon the ground, the United States, 
through the department having charge of the survey and disposai of 
the public lands, has finally accepted the same as the true boundary. 
The défendant in error Tanner, a mère homestead settler upon the 
public lands of the United States, seeks in this action to overthrow 
the meander boundary Hne established by Faison by showing the in- 
correctness of the same as a survey. There are strong and controlling 
reasons vi^hy she should not be permitted to do this. The United 
States, through the Department of the Interior, has decided that there 
are no public lands of the United States in the township in question 
north of the Faison meander boundary line. Tanner owns no land 
affected by the Faison survey and may never obtain title from the 
Government to the land upon which she résides. The title to the 
land, conceding ail that she claims, is still in the United States. Until 
the United States has finally disposed of this land, the courts hâve no 
right to question the correctness of the government survey ; on the 
contrary, the courts ought, so far as possible, to work in harmony so 
far as surveys are çoncerned vi'ith the General Land Office. We be- 
lieve, under the circumstances surrounding this case, that it was not 
compétent for the trial court to enter upon an inquiry as to the validity 
and correctness' of the Faison survey as a survey. 

The trial court disclaimed any intention of so doing; but, in allow- 
ing défendant in error Tanner to claim land north of the Faison mean- 
der boundary line, it in efïect abolished the Faison line as a boundary, 
which we do not think it was permitted to do. 

In Kirwan v. Murphy, 189 U. S. 53, 23 Sup. Ct. 603 (47 L. Ed. G98),. 
which was an attempt by the plaintiff in error to enjoin Kirwan, as 
United States Surveyor General for the District of Minnesota, from 
making a survey of the land in controversy, the Suprême Court of the 
United States said: 

"ïhe Land Department must uecessarily consider and détermine wbat are 
public lands, what lands liave been surveyed, what are to be surveyed, wliat 
bave been disposed of , what remaîn to be disposed of, and what are reserved." 

Again in the same case, at page 54 of 189 U. S., at page 603 of 23 
Sup. Ct. (47 L. Ed. 698), the Suprême Court said : 

"Tie courts can neither c-orrect nor make surveys. The power to do so is 
reposed in the political department of the government, and the Land Depart- 
ment charged with the duty of surveying the public domain must primarily 
détermine what are public landsy subject to survey aud disposai under the 
public land laws. Possessed of the jwwer in général, its exercise of jurlsdic- 
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tion camiot be qiiestioned by the courts before It bas taken flual action. 
Brown v. Hitchcock, 173 U. S. 473 [19 Sup. Ct. 485, 43 L. Ed. 772]." 

In Cragin v. Powell, 128 U. S. 698, 9 Sup. Ct. 206 [32 L. Ed. 566] 
the Suprême Court spoke as f ollows : 

"ïhat the power to make and correct surveys of the public lands belougs to 
the political department of the goveniineiit, and that, whilst the lands are 
subject to the supervision of the General Land Office, the décisions of that 
bureau in ail such cases, like that of other spécial tribunals upon matters 
withiu their exclusive .luvisdlctlon, are imassallable by the courts, except by 
a direct proceeding, and that the latter hâve no concurrent or original power 
to make siœilar corrections, if not an elemeutary princlple of our land law, 
is settled by such a mass of décisions of this court that its niere statemeut is 
sufflcient. Steel v. Smelting Co., lOG U. S. 447, 4.54. 465 [1 Sup. Ot. 389, 27 L. 
Ed. 22G], and cases cited In that opinion ; United States v. San Jacluto ïiu 
Co. [(O. C.) 23 Fed. 279], 10 Sawy. 039, affirmed in 125 U. S. 273 18 Sup. Ct. 
850. 31 li. Ed. 747] ; United States v. Flint, 4 Sawy. 42 [Fe<l. Cas. No. 15,121]. 
affirmed in United States v. Throcknmrton, 98 U. S. 01 L25 L. Ed. 93] ; Hen- 
shaw V. Bissell, 18 Wall. 255 [21 L. Ed. 835]; Stanford v. Taylor, 18 How. 
409 [15 D. Ed. 453] ; Haydel v. Dufresne, 17 How. 23 [15 L. Ed. 115] : West 
V. Cochran, 18 How. 403 [15 L. Ed. 110]; Jackson v. Clark, 1 Pet. 028 [7 U. 
Ed. 290]; Niswanger v. Saunders, 1 Wall. 424 [17 L. Ed. 599]; Snyder v. 
Sickles, 98 V. S. 203 [25 L. Ed. 97] ; Frasher v. O'Connor, 115 U. S. 102 [5 
Sup. Ct. 1141, 29 L. Ed. 311] ; Gazzam v. Phillips. 20 How. 372 [15 L. Ed. 
958] ; Pollard v. Dwight, 4 Cranch, 421 [2 L. Ed. 6G6] ; Taylor v. Brown, 5 
Cranch, 234 [3 L. Ed. 881; Mciver v. Walker. 9 Cranch, 173. 177 [3 L. Ed. 
694] ; Craig v. Radford, 3 Wheat. 594 [4 L. Ed. 407] ; and Elllcott v. Pearl, 
10 Pet. 412 [9 L. Ed. 475]." 

The reason of this rule, as stated by Justice Catron in the case of 
Haydel v. Dufresne is that : 

"Great confusion and litigation would ensue if the judicial tribunals, state 
and fédéral, were perniltted to interfère and overthrow the publie surveys 
on no other ground than an opinion tliat they could hâve the work in the field 
better done and divisions more equitably niade than the department of pub- 
lic lands could do." 

The foUowing are later cases in the Suprême Court of the United 
States declaring the same principle: Whitaker v. McBride, 197 U. S. 
510, 25 Sup. Ct. 530, 49 L. Ed. 857 ; Stoneroad v. Stoneroad, 158 U. 
S. 240, 15 Sup. Ct. 822, 39 L. Ed. 9G6 ; Russell v. Maxweil Land Grant 
Co., 158 U. S. 253, 15 Sup. Ct. 827, 39 L. Ed. 971. 

Upon the facts found by the trial court and the law applicable 
thereto as announced by the Suprême Court, we hold that the Faison 
meander boundary line is the southern boundary of plaintifïs' in error 
government lots, and that the trial court erred in restricting them to 
the number of acres called for in the patent, so far as the défendant 
in error Tanner is concerned. 

We might reverse the case and order a new trial ; but as the facts 
upon which the rights of the parties dépend are ail before us in the 
findings of the trial court, we will afBrm the judgment of the trial 
court as to the défendant in error Cronin, and reverse said judgment 
as to the défendant in error Tanner, with directions to the trial court 
to enter judgment, upon the facts found, in favor of plaintiffs in 
error and against Tanner for the possession of so much of the land 
described in the complaint as lies north of the Faison meander bound- 
ary line, and it is so ordered. 
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MURPHY et al. v. SHEA et al. 

(Circuit Court of Appeals, Eighth Circuit. February 14, 1910.) 

No. 2,987. 

In Errer to the Circuit Court of the United States for tlie District of Minne- 
sota. 

Action by William H. Murphy and others, as executors and trustées under 
the will of Simon J. Murphy, deceased, and others, against William H. Shea 
and Blwood L. Raab. Judgment for défendants, and plaintiffs bring error. 
Reversed. 

M. H. Stanford, for plaintiffs in error. 

J. B. Middlecoff, for défendants in error William H. Shea and Mary Shea. 

Richard Sleight, for défendant in error Raab. 

Before HOOK, and ADAMS, Circuit Judges, and CARLAND, District 
Judge. 

CÀBLAND, District Judge. This is an action of ejectment commenced in 
the United States Circuit Court for the District of Minnesota, to recover the 
possession of a pareel of land claimed to be a part of lot 2, section 3, and lots 
1 and 8 of section 4, townshlp 57 north, range 17 west, St. Louis county, Mlnn. 
The case is ruled by the case of the same plaintiffs in error v. Tanner and 
Cronin, défendants in error (No. 2,986, just decided) 176 Fed. 537. 

The judgment of the trial court Is reversed, with directions to enter judg- 
ment, upon the f acts found, in favor of plalntiiïs in error for the possession of 
so much of the land demanded in the complaint as lies north of the Faison 
meander boundary Une. 



BROWN V. ERIB R. CO. 
(Circuit Court of Appeals, Slxth Circuit. February 8, 1910.) 
No. 1,998. 

1. IjImitation oï Actions (§ 130*)— New Action Apteb Dismissal of Formée 

Action— Identity op Cause op Action. 

Under a statute of limitations, whlch permits the beginning of a new 
suit withln a certain time after tlie failure of a former suit brought in due 
time on the same cause of action otherwise than on the merits, a second 
suit by an employé against a railroad company for a personal injury is 
for the same cause of action as a prlor suit where the parties and the in- 
jury are the same, the facts pleaded are the same, and the négligence 
chargea against the company Is the same in légal effect, although it may be 
attributed to a différent agent. 

[Ed. Note. — For other cases, see Limitation of Actions, Cent. Dig. §| 
553-566 ; Dec. Dig. § 130.*] 

2. WoKDS AND Phrases — "Kicking." 

The word "kicking" In railroad parlance Is the opération of giving a 
rapid movement to a train of cars before coming to a switch, of sufficlent 
force to drive the cars Intended to go upon the slde track off the main Une 
on which the train was moving, and then to quiekly reverse the movement 
of the other cars which remained connected wlth the engine. 

[Ed. Note. — For other définitions, see Words and Phrases, vol. 5, pp. 1-2.] 

In Error to the Circuit Court of the United States for the Ëastern 
Division of the Northern District of Ohio. 

•For other cases see same toplc & 5 numbeb la Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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Action by Patrick J. Brown against the Erie Railroad Company. 
Judgment for défendant, and plaintiff brings error. Reversed. 

D. F. Anderson, for plaintifï in error. 
W. E. Cushing, for défendant in error. 

Before SEVERENS and WARRINGTON, Circuit Judges, and 
KNAPPEN, District Judge. 

SEVERENS, Circuit Judge. The plaintifï below, who is also the 
plaintiff in error, was employed by the défendant, the Erie Railroad 
Company, in its yards at Youngstown, Ohio, as a "front" brakeman 
or switchman, and on October 1, 1900, was engaged at that place in 
breaking up a train. In doing this the train of cars was being backed 
down toward a switch'for the purpose of shunting ofï some of the rear 
cars at the switch upon a side track. The opération consisted of giv- 
ing a rapid movement to the train of cars before coming to the switch, 
of sufificient force to drive the cars intended to go upon the side track 
off the main Hne on which the train was moving, and then to quickly 
reverse the movement of the other cars which remained connected with 
the engine, an opération called "kicking" in railroad parlance. Thèse 
movements were, of course, efifected by the engine, which in this in- 
stance was moving backward. On this occasion, the persons engaged 
in the opération of the train were, besides the engineer and fireman, 
one Congdon, the condufctor, Brophy, a switchman, and the plaintifï. 
It is alleged that under the rules and custom of the company it was 
the duty of said conductor when the train had reached the proper point 
at which he desired to uncouple the cars to give a signal to that ef- 
fect to the plaintiff, and that it was the duty of the plaintiff to receive 
such signal and convey it to the engineer ; it being likely that the con- 
ductor might be in a position where he could not be seen by the en- 
gineer. The plaintiff was standing on the top and near the end of the 
last car from which the cars to be detached were to be uncoupled, and 
was looking down at the conductor who was trying to uncouple the 
cars. The train was still backing when the conductor told Brophy, 
who had been sent down to open the switch, to signal the engineer to 
reverse. The plaintiff did not know that this signal had been given. 
The reversing gave a sudden stop and shock to the car on which the 
plaintiff was standing and waiting for the signal, and he was thrown 
down, and a wheel of one of the cars passed over one of his legs and 
crushed it. The négligence charged in the pétition was that of the 
conductor in sending the signal to reverse by Brophy and giving the 
plaintiff no warning. The défendant demurred to the pétition on the 
ground that the action was barred by a statute of limitation of Ohio. 
The demurrer was sustained, but leave to amend was given. An 
amended pétition was filed stating that a former action for the same 
cause had been brought in that court in due season, which had been 
dismissed for want of prosecution, and further stating that the pétition 
in the instant case was filed within the time which by said statute is 
allowed for the bringing of a new suit when a former one fails other- 
wise than on its merits. To this amended pétition the défendant again 
demurred and upon the same ground. The demurrer was overruled, 
176 F.— 35 
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and the défendant aiiswered, again referring to the former action and 
setting up the said statùte of limitation, and alleging aiso contributory 
négligence on the part of the plaintiff. The cause came on to be tried 
before a jury. 

The plaintiff submitted évidence tending to prove his pétition. The 
défendant offered no évidence except such as related to the former ac- 
tion and its disposition. By stipulation of the parties the record of that 
suit was admitted in évidence. The pétition in that case was rested 
upon the same cause of action as the présent, except that it alleged that 
the injury happened from the négligence of the engineer in giving the 
sudden movement to the cars by reason of which the plaintiff was 
thrown off, without any signal from the plaintiff, and also from the 
négligence of the conductor in neglecting to protect the plaintiff while 
in the discharge of his duties, and thp pétition averred that "the proxi- 
mate cause of his said injuries was the négligence of said défendant 
Company, as aforesaid." On the Ist day of May, 1906, as appears by 
the record, the foUowing proceedings qccurred. We copy : 

"Patrick J. Brown v. Brie Ràilroad Company. 

"This day thls cause bélng regulaTly càlled for trial, and plaintiff not belng 
rèadj' to proceed. it is ordéred that this case be dismissed for want of prosecu- 
tlon without préjudice. 

"It is therefore considered by the court that the défendant recover of the 

plalntifiC its eosts herein expendèd, taxed at $— , and that plalutlfE pay his 

own costs." 

This was the state of the évidence on which the présent cause was 
tried. 
The défendant thereupon preferred the f ollowing réquests : 

"(1) To direct the jxiry to return a verdict for the défendant on the ground 
that the évidence of the plaintiff Is not sufficlent to warrant a verdict in his 
behalf ; and 

"(2) To direct a verdict for th« défendant on the ground that it appears 
froin the proof that the cause of action set up in the second amended pétition 
and on which the testlmony has been taken is not the sanie cause of action 
which was set up in the original pétition flled in case No. 6.566, and that the 
statute Of limitations hasrun against the cause of action set forth In the péti- 
tion on which this ease is tried." 

After argument of counsel, and considération of said motions by the 
court, the court sustained the motion on the second ground, and di- 
rected the jury to return a verdict for the défendant. 

Wë thjnk the court erred in thé view which it took in regard to the 
identity of the cause of action in the two.suits. The parties wére the 
same, the occurrence was the same, the injury and the damages were 
the same, and in both cases the négligence of the company by which 
the injiiry happened was in its légal character the same. In both cases 
the neg'Iigence charged was that of the company, It was not an action 
by the plaintiff against eithér the conductor or the engineer. Indeed, 
upon the facts stated, thèrè would seem to hâve been concurrent faults 
of the two, of the conductor in sending off the signal by the wfong 
intermediary, and of the engineer in acting on a signal transmitted in 
the wrong way. Apparently the purpose of the rule requiring the sig- 
nal to be transmitted by the front brakeman was to insure the giving 
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him warning. The maneuver of "kicking" cars out of a train is one 
known to bé of considérable danger, and the scheme of the company's 
rule would furnish protection to the front brakeman who would be in 
the midst of the danger. 

The pleader in this case evidently found difficulty in selecting the 
proper agent of the company for the purpose of introducing a repré- 
sentative. It was more a question of metaphysics than a matter of 
practical conséquence. If either is selected as the médium of imputing 
négligence to the principal, it straightway appears the other was also 
négligent and that his négligence contributed to the injury. But the 
subject does not require nor does it admit, nice distinctions, especially 
of matters which are formai merely and not of the essence of the com- 
plaint, which was hère in its ultimate statement a charge against the 
railroad company of négligent conduct in the movement of its cars 
whereby the plaintiff sufïered injury. 

The question we hâve before us is whether the pétition in this suit 
présents the same cause of action as was presented in the former suit. 
Inasmuch as the same question is involved in cases where an amend- 
ment to a pétition is made after the statute has barred an action, and 
in cases where a new action is brought under a statute allowing it, 
namely, whether there is an identity in the cause of action brought in 
by the amendment, or stated in the new action, décisions in either class 
of cases upon that subject are equally pertinent to the case before us. 
Substantially this question was involved in the récent case of Hernan 
V. American Bridge Company, 167 Fed. 930, 93 C. C. A. 330, where 
an amendment of the pétition in a pending case was allowed after the 
time when, if the suit had not been pending, the original cause of ac- 
tion would hâve been barred by the statute. The identity of the cause 
of action in the original pétition with that of the amended pétition was 
the test of the question whether the case could be proceeded with upon 
the amended pétition against a plea in bar of the statute. It therefore 
became necessary to consider with care the circumstances which should 
distinguish a case so as to make it a new cause of action. We did not 
doubt that, if the amendment brought in a new cause of action, the 
statute was well pleaded. This has long been settled. 1 Encycl. of 
PI. & Pr. 518. After referring to the liberality of the power which the 
fédéral statutes give to the courts on the subject of amendments, we 
said: 

"We think the statutes extend the power of the court to allow an amend- 
ment which shall correct the description of the cause of action and of the par- 
ties at any stiige of tlie case, and in respect to any proeeeding in it, whether 
In tlie proc-ess or pleadlngs, and that it should be exercised in every case where 
rigut and justice require it." 

The still earlier case of C, N. O. & T. P. Ry. Co. v. Gray, 101 Fed. 
G23, 41 C. C._ A. 535, 50 L. R. A. 47, also decided by this court, is 
distinctly pertinent hère, and is of itself a sufficient authority for the 
décision of the question we are considering in the présent case. But 
further, in the case of Texas & Pacific Ry. Co. v. Cox, 145 U. S. 593, 
12 Sup. Ct. 905, 36 L. Ed. 829, the action was for négligence of the 
company resulting in the death of a freight conductor. The accident 
occurred on January 6, 1887. The original pétition was filed Septem- 
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ber 3, 1887. The local statutes required the action to be bronght within 
one year from the date of the injury. On February 16, 1888, more 
than a year after the injury, an amended pétition was filed. The orig- 
inal pétition alleged that the injury occurred while the conductor "was 
attempting to make a coupling of cars, because of the defective con- 
dition of the cross-ties and of the roadbed." In the amended pétition 
it was alleged that the conductor was injured "on account of the draw- 
head and coupling pin not being suitable for the purpose and of the de- 
fective condition of the tracks." To this amended pétition the défend- 
ant pleaded the statute of limitations. Upon this point, the court said : 

"As the transaction set forth In both counts was tlie same, and the négligence 
chargea. In both related to defective conditions in respect of coupling cars In 
safety, we are not dlsposed by technlcal construction to hold tliat the second 
count alleged another and différent négligence from the flrst." 

See, 35 Cyc. 1319, note citing cases. The subject is well illustrated 
by the law relating to the conclusiveness of judgments. In 1 Ency. 
of PI. & Pr. at page 556, it is said : 

"It bas been declared to be a falr test In determinlng whether a new cause 
of action is alleged In an amendment tb Inqulre if a recovery had been had 
upon the original complaint it would be a bar to any recovery under the 
amended eomplaint, or If the same évidence would support both, or if the same 
measure of damages is applicable, or if both are subject to the same plea" [cit- 
ing many cases where this test bas been applied.] 

And in 31 Cyc. 416, upon the authority of many décisions, it is stated 
that "so long as the facts added by the amendment, however différent 
they may be from those alleged in the original pleading, show sub- 
stantially the same injury in respect to the same transaction, the 
amendment is not objectionable as setting up a distinct cause of ac- 
tion," mentioning as an instance included, "varying the acts of négli- 
gence from which it is alleged the injury resulted." Suppose the first 
suit had been carried forward on the pétition of the plaintiff therein 
filed, and the judgmént had been against him; would it hâve been pos- 
sible for him to hâve maintained a new action brought for the same 
injury varied only by the circumstance that the injury occurred from 
the négligence of the conductor instead of the engineer? Clearly not. 
And so, if he had obtained a judgmént in his favor, could he hâve 
brought another suit for the same injury founded on the distinction 
that the conductor was négligent? The answer is equally obvions. 
Every fact or circumstance which the plaintiff or défendant might hâve 
brought forward in support of his action or in défense becomes indif- 
fèrent when the judgmént is pronounced, and cannot be again used in 
a new suit upon the same cause of action to support or defeat a re- 
covery. Cromwell v. County of Sac, 94 U. S. 351, 24 L. Ed. 195; 
Southern Minnesota Ry. Co. v. St. Paul & S. C. K. Co., 56 Fed. 690, 
694, 5 C. C. A. 249, per Thayer, J. ; Manhattan Trust Co. v. Trust Co. 
of North America. 107 Fed. 328, 46 C. C. A. 322; Freeman on Judg- 
ments, § 349 (3d Ed.) ; Lawrence v. Stearns (C. C.) 79 Fed. 878 ; 33 
Cyc. 1295. In an action against the principal, the négligence of the 
servant is not of itself a substantive factor, except as it is contemplated 
as the négligence of the principal. Or suppose an action to be brought 
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upon a promissory note against the maker and it is alleged that it was 
made by an agent on behalf of the maker and the plaintiff is def eated ; 
could he maintain a f resh action against the same défendant on show- 
ing that another person executed the note on behalf of the maker? 
The material question in either case is whether the défendant madé the 
note. The question is identical in both. 

Another point remains to be considered. It is contended that even 
if it should be held there was error in instructing the jury that the 
cause of action was barred by the statute of hmitation, still the ground, 
namely, that the évidence would not justify a verdict for the plaintifif, 
was vaHd, and that for that reason the instruction was in substance 
correct, and therefore the judgment ought to stand. There is an im- 
plication that the court was unwilHng to put its instruction upon the 
ground now urged and the exception by def endant's counsel would in- 
dicate that the action of the court was construed as a refusai to give 
their first request. However, we bave read the évidence and are sat- 
isfied that a peremptory instruction vi'ould not bave been proper. As 
we think there was évidence enough to raise a question of fact for the 
jury upon ail points necessary to a recovery, it was not for that court, 
nor is it for this, to estimate its relative weight or value. 

The judgment must be reversed with costs, and a new trial awarded. 



LEWIS et al. r. HITCHMAN COAL & COKE GO. 

(Circuit Court of Appeals, Fourth 'Circuit. March 11, 1910.) 

No. 949. 

1. Courts (§ 407*) — Appei.late Jurisoiction of Cikctjit Courts of Appeals 
— "Oedee Continuing Injunction." 

Under Act Jlarch 3, 1891, c. 517. § 7. 2C Stat 82<S. as amended by Act 
June 6, 1900, c. 803. 31 Stat. G60 (U. S. Comp. St. 1901, p. 550), and Act 
April 14, 1906, c. 1G27, 34 Stat. 116 (U. S. Comp. St. Supp. 1900, p. 220), 
which glves a right of appeal to tbe Circuit Court of Appeals from an in- 
terlocutory order or decree granting or continuing an injunction, to be 
taken wlthln .30 days, an order overruling a motion to dissolve or modify 
an Injunction previously granted is not one continuing the injunction 
wlthln the meaning of the statute, and is not appealable. 

[Ed. Note. — For other cases, see Courts. Cent. Dlg. § 1100; Dec. Dig. 
§ 407.* 

Jurlsdlction of Circuit Court of Appeals, see notes to 1 C. C. A. 6 ; 32 
C. C. A. 475.] 

Appeal from the Circuit Court of the United States for the North- 
ern District of West Virginia, at Philippi. 

Suit in equity by the Hitchman Coal & Coke Company against T. L. 
Lewis, individually and as vice président of the United Mine Workers 
of America, and others. Défendants appeal from an order overruling 
a motion to dissolve and modify a preliminary injunction. 172 Fed. 
963. Appeal dismissed. 

•For other cases see same topic & S numbek In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Charles E. Hogg, for appellants. 
George R. E. Gilchrist, for appellee. 

Bef ore GOFF and PRITCHARD, Circuit Judges, and BOYD, Dis- 
trict Judge. 

BOYD, District Judge. On the 24th of October, 1907, the Hitch- 
man Coal & Coke Company, the appellee hère, filed its bill of complaint 
in the Circuit Court of the United States for the Northern District of 
West Virginia, at Philippi, seeking an injunction against the défend- 
ants upon the grounds alleged in the bill, and to the extent prayed for. 

A temporary restraining order was issued on plaintifï's motion, and 
set down for hearing on the 14th day of January, 1908, and on that day 
the said hearing, on motion of défendants, was postponed until March 
18, 1908, and the restraining order theretofore issued continued until 
the last-named date. On the 18th of March, 1908, the hearing was 
further postponed at the instance of défendants until the 36th day of 
May, 1908, and the restraining order continued until that day. On the 
86th day of May, 1908, a hearing was had, and the injunction was 
granted as prayed for in the bill, the said injunction being in the same 
language as the temporary restraining order theretofore granted. On 
the day, to wit, May 26, 1908, that the hearing was had, and the in- 
junction granted, certain of the défendants who had been served moved 
to dissolve the injunction, and this motion was continued until the 3d 
day of November, 1908. So far as appears from the record, the de- 
fendants took no further action on the motion to dissolve, but on the 
15th of December, 1908, they filed in writing a motion ta dissolve in 
part and to modify in certain respects the injunction of May 26, 1908. 
The latter motion was argued orally, and submitted on briefs of coun- 
sel for the parties April 7, 1909, and on September 31, 1909, the court 
entered an order denying the motion to modify, and continuing in force 
the injunction as granted on the 36th of May, 1908. From this order 
the défendants appealed to this court. 

Thé interlocutory decree granting the injunction was entered, as 
before stated, on May 26, 1908, and 30 days elapsed thereafter without 
appeal. The question is presented to us upon a motion to dismiss as 
to whether the order of September 21, 1909, is appealable. This ques- 
tion arises under section 7, Act March 3, 1891, c. 517, 26 Stat. 828, to 
establish Circuit Courts of Appeals as amended by Act June 6, 1900, 
c. 803, 31 Stat. 660 (U. S. Comp. St. 1901, p. 550), and Act April 14, 
1906, c. 1627, 34 Stat. 116 (U. S. Comp. St. Supp. 1909, p. 220). The 
said section as amended reads as follows: 

"Sec. 7. That where, upon a hearing in eqnity in a District or in a Circuit 
Court, or by a .l'udge thereof lu vacation, an injunction shall be granted or 
continued, or a recelver appointed by an interlocutory order or decree, in any 
cause an appeal niay be talîen from such interlocutory order or decree grant- 
ing or continuing such in.iunction, or appointing sucli recelver, to the Circuit 
Court of Appeals: Provided, that the appeal must be taken within thirty days 
from entry of such order or decree, and it shall take precedenee in the appel- 
late court ; and the proceedings in other respects in the court belovr shall not 
be stayed unless otherwlse ordered by that court, or by the appellate court, or 
a judge thereof, during the pendency of such appeal: Provided further, that 
the court below niay, in its discrétion, require as a condition of the appeal au 
additional bond." 
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The order entered by the court upon the motion of the défendants 
to dissolve in part and modify the injunctiôn of May 2G, 1908, is in 
the f ollowing language : 

"And the court, now being advised of Its décision, in accordance with its 
written opinion filed in this cause at Pliilippl, September 21, 1909, delivered 
for convenience of court and counsel In open court at Wheellng, September 
21, 1909, doth overrule the said motion of the served défendants for a partial 
dissolution and corresiwndent modification of said temporary injunctiôn of 
May 26, 1908, as made by said défendants Deceniber 15, 1908, and the court 
doth hereby continue in full force and efïect in ail respects the temporary in- 
junctiôn heretofore awarded in this cause, until the furthe'r order of the 
court." 

After considering the point involved, and the argument orally, and 
by briefs of counsel, we hâve come to the conclusion that under the law 
an appeal from the order of the Circuit Court entered December 15, 
1909, in this case denying the motion of défendants to dissolve in part 
and modify the injunctiôn granted on May 26, 1908, does not lie. We 
might stop hère and dismiss the appeal, but we think it well to give 
at least a brief statement of the grounds upon which our conclusion is 
based. Our views upon the question are so well expressed in the case 
of Dreutzer v. Frankfort Land Company et al., 65 Fed. 642, 13 C. C. 
A. 73, that we take the liberty of quoting from that case. The pro- 
ceeding which had been taken in that case was substantially the same 
as hère. The Frankfort Land Company et al. had filed a bill in the 
Circuit Court of the Sixth Circuit, and on the 23d of January, 1894, 
an injunctiôn had been granted against Dreutzer restraining him from 
prosecuting certain proceedings at law. Subsequently, on the 2d of 
March, 1894, the défendant moved to dissolve the injunctiôn on the 
.same grounds upon which he had originally opposed it, and on the 
additional ground that sureties on bond of complainant were insuffi- 
cient. This motion was denied by an order entered March 9, 1894. 
An appeal was taken from this last order on the 6th of April, 1894. 
The Circuit Court of Appeals for the Sixth Circuit, Taft, Circuit 
Judge, delivering the opinion, after stating the facts and inserting a 
copy of section 7 of the Circuit Court of Appeals act, says : 

"The section introduced into fédéral appellate procédure a novelty. Before 
its enactment, there was no metbod of reviewing on appeal an interlocutory 
ordér or decree of the District or Circuit Courts. Oongress accompanied this 
remédiai provision with the condition that it should be taken advantage of 
by the aggrieved party within 30 days after it accrued. The condition is to 
be given efïeet, and is not to be made nugatory by a con.structlon which would 
put it in the power of the aggrieved party to extend the limitation Indeflnitely. 
It is clear, therefore, that when, after a hearing of both sides, an injunctiôn 
has been granted by the circuit court to continue in force for a fixed finie — 
as, for example, until a hfearing on the merits — the enjoined party cànnot, 
after the expiration of 30 days from the order grauting the injuuction, ac- 
(juire a new right of appeal by the flling of a motion to dissolve the injunc- 
tiôn, and an order of the court denying the motion. Such an order nelther 
grants nor continues the injunctiôn within the meaning of section 7 of the 
act. Even if such order is made, the injunctiôn remains in force until the 
tune flxed in the order granting it for its expiration. And the déniai of the 
motion to dissolve the injunctiôn adds nothing to its force or effect." 

As the décision in the Dreutzer Case, which we hâve cited, and from 
which we hâve quoted, was rendered in 1895, it may be suggested that 
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the amendments of June 6, 1900, and April 14, 1906, to section 7 of the 
Circuit Court of Appeals act, may hâve the effect to weaken the force 
of it, but upon examination of the original statute and the amendments 
it will be seen that, so far as the point involved in the Dreutzer Case 
and the case before us is concerned, the statute as originally passed, 
and as amended, is substantially the same. 

We do not deem it necessary to further discuss the proposition. 
The appeal is dismissed. 

Dismissed. 



In re T. A. McINTÏRB & CO. 

(Circuit Court of Appeals, Second Circuit. February 8, 1910.) 

No. 119. 

1. Bankbuptcy (§ 328*) — Administbation or Esta.tb — Claims to Assets — 

Power of Court. 

A court having as a necessary Incident to its power to administer a 
bankrupt's estate the power to sunimarily dispose of clalms to assets in 
its possession may limit the time for claimants of funds to prove their 
tltle to less than the year which the statute allows for the proof of clalms 
of creditors, providing notice be given to the claimants and a reasonable 
time afforded them. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. % 328.*] 

2. Bankeuptct (§ 328*)— Administration op Estate— Claim to Fttnds— Time 

FOR Présentation. 

Where a clalm of title to a fund in the possession of trustées In bank- 
ruptcy was not presented till nearly 11 months after the time flxed for 
such daims had explred, during which time the référée had passed on ail 
clalms to tltle and was ready to file a report, and the affldavlt of the petl- 
tioner's attorney does not state of whom he inqulred nor the information 
he got, as to the possession by the trustées of the fund he claimed, nor 
whether he eould not hâve sooner obtalned the necessary Information by 
the exercise of ordlnary diligence, the court did not abuse its discrétion in 
denying a motion to permit him to flle his claim. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dlg. § 328.*] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

In the Matter of the Bankruptcy of T. A. Mcintyre & Co. From 
an order denying the pétition of Edward Pierce for leave to file a 
claim of title against moneys and securities in the hands of the trustées 
after the time for filing such claims fixed by the court had passed, he 
appeals. Afîîrmed. 

Charles O. Brewster ( S. J. Rosensohn, of counsel), for appellant. 
Irving L. Ernst and D. Raymond Cobb (M. N. Schwarzschild, of 
counsel), for appellee. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

WARD, Circuit Judge. April 10, 1908, Edward Pierce, the peti- 
tioner, bought through Mcintyre & Co. 100 shares of Great North- 
ern preferred stock which he paid for and left in their hands. They 
wrongfully sold the same and deposited the proceeds in their account 

•For otlier cases see same topic & S ndmbbb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexas 
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in the National Bank of Commerce. May 21st Mcintyre Sa Co. were 
adjudicatec bankrupts. They had borrowed $200,000 from the bank 
upon vario.:s securities as collatéral, a large part of which the bank 
sold out under the collatéral note. After applying the balance to the 
crédit of the bankrupt and the proceeds of sale of the securities, there 
remained in the hands of the bank $32,177.63 in cash and certain 
securities. May 26th the court ordered the bank to pay over the cash 
and securities to the receivers, which was done, and also ordered ail 
persons making- any claim thereto to file their claims on or before 
June 26th in the office of the référée or be forever barred. May 
13, 1909, the petitioner, upon the affidavit of his attorney that he had 
inquired in June, 1908, whether the stock or its proceeds had reached 
the hands of the receivers and been informed that they had not, but 
that recently he had received information indicating that a part of the 
proceeds of the stock was on deposit in the bank, moved for leave to 
prove his right to share in the f und, notwithstanding the fact that the 
time fixed for so doing had expired. This motion the court denied, 
as made too late. 

The petitioner contends that the court had no power to so lirait the 
time for claimants of the fund to prove their title, because the bank- 
ruptcy act permits claims of creditors to be filed within a year from the 
adjudication. But the court was dealing with Etrangers, and not with 
creditors; and, if the estate is to be distributed within a year from 
adjudication, claims of title to funds or securities in the hands of the 
trustée must be sooner disposed of. We think the court of bank- 
ruptcy has as a necessary incident to its duty to administer the bank- 
rupt's estate the power to summarily dispose of claims to assets iti 
its possession. Collier on Bankruptcy (7th Ed.) 408. Of course, no- 
tice must be given to the claimants, and a reasonable time afïorded 
them within which to prove their claims. This petitioner had notice, 
and, as he made no objection to the time fixed, he is not now in a 
situation to say that it was too short. What he seeks to do is to be 
relieved of the time limit, and for that purpose he suggests to the 
court grounds for exercising its discrétion in his favor. When, how- 
ever, it is considered that he did not ask for relief until nearly 11 
months after the period fixed had expired, during which time the 
référée had passed upon ail claims of title and was ready to file an 
elaborate report, and, further, that the affidavit of his attorney does 
not State of whom he inquired in June, 1908, nor what information he 
got, nor when nor from whom he got the subséquent information, what 
that information was, and whether it could not hâve been sooner ob- 
tained by the exercise of ordinary diligence, we think the court cannot 
be said to hâve abused its discrétion in denying the motion. 

The order is affirmed, with costs. 
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MAKÏIN V. BURFORD et aL 

(Circuit C!ourt of Appeals, Nlnth Circuit February 7, 1910.) 

No. 1,712. 

1. Appeax and Eekob (§ 454*)— Jtjeisdiction of Appellate Couet— Pboceed- 

INQS FOB TbANSFEB OF CaUSE. 

Where a wrlt of error has been suèd out In due tlme, and duly returned 
and filed In the Circuit Court of Appeals, together with a transcript of 
the record and asslgnment of errors in proper form, the court acquires 
Jurisdlction of the case. 

[Éd. Note. — For other cases, see Appeal and Error, Cent Dlg. § 2215; 
Dec. Dlg. I 454.*] 

2. Appeal and Ebboe (§ 407*)--Seevice of Citation. 

A citation in error shoùld be served personally on the attorneys of rec- 
ord, 6r upon ail of the parties in whose favor judgment was entered, and 
service by mail is insufflclent ; but where service was so made, but the 
court has acquired jurisdiction of the case, a new citation may be issued 
and properly served. 

[JEd. Note. — For other cases, see Appeal and Error, Cent Dig. § 2121; 
Dec. Dig. S 407.*] 

In Error to the District Court of the United Stages for Division 
No. 1 of the District of Alaska. 

Action by J. W. Martin against George C. Burford, Jules B. Caro, 
Charles E. Hooker, and J. B. Caro, partners as J. B. Caro & Co., to 
recover damages alleged to hâve been sustained by the plaintiff by 
reason of false représentations as to the ownership of property pur- 
chased by the plaintifï from the défendants. Judgment for défend- 
ants, and plaintiff brings error. On motion to dismiss writ of error. 
Overruled* 

E. M. Barnes, for plaintiff in error. 

Winni & Burton and Hellenthal & Hellenthal, for défendants in 
error. t 

Before GILBERT and MORROW, Circuit Judges, and HUNT, 
District' |udge. 

MORROW, Circuit Judge. The défendants in error hâve appeared 
specially and interposed a inotion to dismiss the appeal on the ground 
that the court has no jurisdiction to entertain the appeal, and on the 
further ground that the court is without jurisdiction of the persons 
of the défendants in error George C. Burford, Jules B. Caro, and 
Charles Ei Hooker, or the partnership doing business under the firm 
name and style of J. B. Caro & Co., for the reason that the citation is- 
sued there was never served on George C. Burford, or Jules B. Caro, or 
Charles E. Hooker, or the partnership of J. B. Caro & Co. The plain- 
tiff in error was the plaintiff in the court below, and the judgment ap- 
pealed from was in favor of ail the défendants in error. We assume 
that the motion was intended to be a motion to dismiss the writ of 
error, and will treat it as such. The writ of error was sued out in due 
time after the entry of the judgment, and was returned and docketed 
in tiiis court, together with an authenticated transcript of the record 

«For otber cases see same topic & % humbbb in Dec. & Am. Digs. 1907 to date, & Rep'r Index» 
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and the assignment of errors, with the prayer for reversai of the 
judgment, as provided by law. The court has therefore acquîred juris- 
diction of the case upon the writ of error, and the motion to dismiss 
the writ of error must be denied. 

Whether the court has obtained jurisdiction of the défendants in 
error by the serving of the citation is another question. It appears 
f rom the évidence of service that the citation was not served upon the 
attorneys for the défendants in error nor upon George C. Burford, 
one of the défendants in error ; that service was made upon the par't- 
nership of J. B. Caro & Ce. by depositing a copy of the citation in the 
post office at Juneau, Alaska, postage prepaid, addressed to "J. B. 
Caro & Co., Juneau, Alaska" ; and that no service of any kind was 
made upon Charles E. Hooker and J. B. Caro, the individual members 
of the partnership of J. B. Caro & Co. Service by mail was insuffi- 
cient. Tripp v. Santa Rosa Street R. Co., 144 U. S. 186, 129, 12 Sup. 
Ct. 650. 36 L. Ed. 371. The citation should hâve been served upon the 
attorneys of record (Bacon v. Hart, 66 U. S. 38, 17 L. Ed. 52 ; Bigler 
V. Waller, 79 U. S. 142, 147, 20 L. Ed. 260), or upon ail the parties in 
whose favor the judgment was entered in the court below (Knicker- 
bocker Life Ins. Co. v. Pendleton, 115 U. S. 339, 341, 6 Sup. Ct. 74, 
29 L. Ed. 432). It has been held that the appellate court cannot take- 
jurisdiction of a writ of error which describes parties by the name of 
a fîrm. Where, however, the record discloses the names of the indi- 
viduals who comprise the firm, the writ of error can be amended 
under section 1005, Rev. St. (U. S. Comp. St. 1901, p. 714). Estis 
v. Trabue, 128 U. S. 225, 228. 9 Sup. Ct. 58, 32 L. Ed. 437. But this 
rule of amendment does not apply to the citation, which is a notice to 
the adverse party or parties to appear in the appellate court and show 
cause why a judgment should not be corrected. In such case ail par- 
ties in whose favor the judgment is rendered must hâve notice. The 
notice may be waived ; but if not waived, and the défendants in error 
are not served with notice, either personally or by their attorney, they 
hâve not been brought within the jurisdiction of the court. The 
proper practice in such case is to issue a new citation. Knickerbocker 
Life Ins. Co. v. Pendleton, supra ; Jacobs v. George, 150 U. S. 415, 
14 Sup. Ct. 159, 37 L. Ed. 1127; Altenberg v. Grant, 83 Fed. 980, 38 
C. C. A. 244. 

Let a new citation issue in this case, to be served upon the attorneys 
of record representing the défendants in error in the court below, or 
the attorneys who hâve appeared specially in this court, or upon ail 
the parties in whose favor the jtidgment was entered. 
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KENTUCKÏ STATE BOARD OP CONTROL FOR CHARITABLE INSTI- 
TUTIONS et al. V. LEWIS et al. , 

(Circuit Court of Appeals, Slxth Circuit. February 21, 1910.) 

No. 1,995. 

Courts . (§ 40f)*) — Fedebai. 'Courts— Jurisdktion of Circuit Court of Aj?- 

PEALS. 

Tlie Circuit Court of Appeals Is without jurisdlctlon of an appeal in 
an ancillary suit where the only question presented by the asslgunients 
Of errer is the Jurlsdictlon of the court below in the principal suit, ju- 
risdictlon in such case belng excluslvely vested In the Suprême Court by 
Act March 3, 1891, c. 517, § 5, 20 Stat. 827 (U. S. Comp. St. 1901, p. 549), 
creating the Circuit Courts of Appeals. 

[Ed. Note.— For other cases, see Courts, Cent. Dlg. § 1099 ; Dec. Dig. § 
405.* 

Jurisdiction of Circuit Court of Appeals In gênerai, see notes to Lan 
Ow Bew V. United States, 1 C. C. A. 6; United States Freehold Land & 
Em. Oo. V. Gallegos, .32 C. C. A. 475.] 

Appeal f rom the Circuit Court of the United States for the Western 
District of Kentucky. 

In Equity. Suit by Edward C. Lewis and John H. Kitchen, part- 
ners as Lewis & Kitchen, against the Kentucky State Board of Con- 
trol for Charitable Institutions and others. Défendants appeal from 
a decree granting an injunction. Appeal dismissed. 

W. S. Mendel, for appellants. 
W. W. Crawford, for appellees. 

Before SEVERENS, WARRINGTON, and KNAPPEN, Circuit 
Judges. 

PÉR CURIAM. In this cause the assignments of error are di- 
rected solely to the question of the jurisdiction of the court below in 
the case whereunto the bill in this case is ancillary. This bill dépends 
for the jurisdiction, not upon the conditions of jurisdiction requisite 
to an independent suit, but upon the jurisdiction of the case which it 
is filed to promote. No question of rherits of the controversy is pre- 
sented. 

In thèse circumstances, the jurisdiction of an appeal is exclusively 
vested in the Suprême Court by section 5 of the act creating the Court 
of Appeals (Act March 3, 1891, c. ol7„26 Stat., 827 [U. S. Comp. St. 
1901, p. 549]). Pope v. Louisville, N. A. & C. R. Co., 173 U. S. 573, 
19 Sup. Ct. 500, 43 L. Ed. 814, and cases cited in that case. United 
States V. Severens, 71 Fed. 768, 18 C. C. A. 314; Coler v. Grainger 
County, 74 Fed. 21, 20 C. C A. 267. And the appeal to this court 
must be dismissed. 

•For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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AMERICAN SPECIALTY STAMPING CO. v. NEW ENGLAND EXAMEL- 

ING CO. 

(Circuit Court of Appeals, Second Circuit. February 8, 1910.) 

No. 214. 

1. Patents (§ S12*)— Infbingement— Sufticiency or Evidence. 

Where a défendant, which admittedly made and sold au article which 
infringed a patent, of wtilch, liowever, It had no Icnowledge, made an 
agreement with the patentée conceding the validity of the patent and 
agreeing to discontinue the manufacture and sale of the inf ringing article, 
the fact that It retained in its circulars cuts apparently representlng such 
article is not alone sufficient to establish subséquent infringement. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 549; Dec. Dig. | 
312.*] 

2. Patents (§ 283*) — Stjit fob Infkingement— Défenses — Bstoppel bt Con- 

leact — constbuction of patent. 

An agreement by which a défendant conceded the validity of com- 
plalnant's patent and agreed to discontinue the manufacture and sale of 
an Infringing article, in considération of the waiver of ail elaims for 
past Infringement, while It estops défendant, when sued for infringement 
by a différent article, from deuylng the validity of the patent or a con- 
struction of the elaims eovering the article previously made, does not 
preclude it from denylng infringement by the new article ; and in con- 
siderltiK that question the court may look into the prior art and construe 
the spécification in the light of the file wrapper, In order to détermine 
wûether the new article infringes. 

[Kd. Note. — For other cases, see Patents, Cent. Dig. §§ 448^52; Dec. 
Dig. § 2,^.*] 

3. Patents (§ 16T*) — CoNSTEtrcTiON of Claims— Refebence to Spécification. 

In construlng the claims of a patent, whether or not the phrase "sub- 
stantlally as described" is repeated in each one, the flrst, and generally 
the best, source of information is the specifleation. 

CEd. Note. — For other cases, see Patents, Cent. Dig. § 243; Dec. Dig. § 
167.»] 

4. Patents (§ 328*) — Infringement— Cookirg TJtensil. 

The Obermann patent, No. 507,281, for a cooking utensll, construed, and 
the évidence of infringement held insufficient to warrant the granting ot 
a prellmlnary injunction. 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

Suit in equity by the American Specialty Stamping Company against 
the New England Enamehng Company. From an order granting a 
prehminary injunction, défendant appeals. Reversed. 

• Steinhardt & Goldman (Robert N. Kenyon and Walter F. Rogers, of 
counsel), for appellant. 

Arthur von Briesen, for appellee. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

LACOMBE, Circuit Judge. Prior to April 30, 1906, défendant was 
manufacturing and selling a kettle, apparently a Chinese copy of the 
device of the patent. It is contended, and not disputed, that at that 
time défendant did not know of the patent. Being called upon to 
desist, it entered into an agreement with complainant whereby the lat- 
tar waived ail claims for past infringements and défendant conceded 

•For other cases see same toplo & § humber in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 



558 176 FEDERAL EKPOKTER. 

the validity of the patent and agreed to discontinue, from the date of 
the agreement, the manufacture and sales of kettles covered by the 
patent. We find in the record no sàtisfactory évidence that since 
April 30, 1906, it has manufactured or sold any kettles exactly like 
those which it then conceded to be infringements of a valid patent. 
The utmost that the évidence seems to establish is that the illustrations 
which défendant issues with its circulars to the trade are so drawn as 
to ir^dicate kettles of both types. It is thought that complainant must 
show more than this to make out infringement subséquent to 1906. 
If défendant really is selling the old type of kettle under thèse adver- 
tisements, it should not be difficult to show that f act. It has made and 
sold kettles of a somewliat différent type, and contends that thèse are 
not infringements. 

While défendant may not dispute the validity of the patent, nor such 
a construction of its daims as will cover kettles of the type it first 
made, it may. show, if it can, that those of the later type are not within 
the patent ; and in considering this question the court may look into 
the priqr art and constrùe the spécifications in the lîght of the file 
wrapper, in order to détermine whether the new style of kettle also 
infringes the patent. 

The patent is a simple One, for an improvement on five prior patents 
to Qbermatin, and deals with the covér of a kettle. The différences 
between the two types above referred to are thèse : In the earlier type 
the:coyer, which has a flange that rests on the kettle, is movable to- 
wards and from the spout — its diameter relative to that of the kettle 
being such as to permit a sliding movement — and, when it is desired, 
is thus slid backward by an operating handle, and locked by such handle 
at the close of the backward movement. In the later type the operating 
handle merely pinches or locks the cover to the kettle in situ, without 
imparting to the cover any prior backward movement. 

The three claims relied upon are : 

"1. The combinatlon of a vessel having a spout in its upper edge, a cover 
for said vessel provlded with an extension whicli serves as a cover for the 
spout and having a peripheral flange bent iipward and outward extending over 
the upper edge of the vessel, and an operating handle pivotally secured ou side 
the vessel and provided with a hook-like portion which is adapted for engaging 
the flange of the cover, ail parts operating substautially as descpibed. 

"2. The combina tion of a vessel having an opeu top spout and an aperture 
E, a cover for the vessel having at one edge a projection which serves as a 
cover for the spout and provided with a peripheral flange bent upward and 
outward and extending ôver the upper edge of the vessél, and an operating 
handle pivoted to the outer upper sIde of the vessel opposite the spout and pro- 
vided with a hooked portion which is adapted for engaging the flange of the 
cover, substantially as described. 

"3. The combinatlon of a vessel having an open top spout at its upper edge, 
a closely fltting cover for sald vessel having at oue edge an extension which 
serves as a cover for the spout and provided with a peripheral tiange bent up- 
ward and outward and extending over the upper edge of the vessel, and the 
locking handle pivoted to the outer side of the vessel opposite the spout, and 
provided with a hooked portion which is adapted to pass over the flange of the 
cover, the distance from the tlp of the spout cover to the edge of the vessel 
cover, which is opposite thereto, belng less than the distance from the tlp of 
tlie spout to the upper edge of the vessel, which Is opposite." 

In construing claims, whether or not the phrase "substantially as 
described" is repeated in each one, the first, and generally the best, 
source of information is the spécifications. In this case no change was 
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made in the description of the patented improvement while the applica- 
tion was pending in the Patent Office. It states that the invention has 
for its object to produce a cooking vessel of such construction that the 
water can be drained from the article being cooked and steam allowed 
to escape without the necessity of lifting the cover from the vessel, 
and that it consists in the "novel arrangement and combination of parts 
more fully hereinafter described and specifically pointed out in the 
claims." After describing a "perforated steamer," claims for which 
were subsequently withdrawn, it proceeds : 

"Tliis invention still furtlier consists in tlie novel construction of tlie opera- 
ting iaandle for tiie purpose of opeuing and closing tlie lid or cover ; further- 
more the invention consists in tbe employment of suitable means to hold said 
cover in position. * » * Fig. 2 is vertical sectional vlew showing the cover 
in a closed position over the vessel. Fig. 3 is a vertical sectional view show- 
ing the cover drawn back and the vessel open sufficiently to allow draining and 
the escape of steam. Fig. 4 is a top plan [correspondlng to Fig. 2]. Fig. 5 is 
a top plan correspondlng to Fig. 3. Fig. 6 is a détail perspective vlew ot the 
operating handle." 



ay 




It is sufficient to reproduce Figs. 4 and 5, which show very clearly 
the combination of parts ; B being the cover, with its annular flange, 
a, and D the operating handle. 

The inventer next describes the opération of his device. After a 
référence to the so-called "steamer" he proceeds : 

"Wben it beconies necessary to drain the water from the vessel the operator 
lifts the vessel by the handle with left hand, which leaves tbe rlght free to 
manipulate the handle vi'hich engages with the cover and draws it back a suffi- 
cient distance to allow water and steam to escape ; and in this connection par- 
ticular attelition is called to the operating handle which is so foruied .as to en- 
gage in its opération with the flaiiged portion of the lid or cover and thereby 
wlthdrawing its pro.iecting iiortion from over the spout a sufficient distance to 
allow the water to drain and steam to escape as shown in Figs. 3 and 5 of the 
drawings. * * * The rim on top of the vessel is so fornied as to coiticide 
with that of the lid or cover. It is .so con.structed, however, as to allow enougb 
room or play as to effectually operate as heretofore described." 

The application as filed contained six claims. Nos. 3 and 4 related 
to the "steamer," and were promptly rejected, and rejection acquiesced 
in. Nos. 1, 2, and 6 enumerated the "steamer," and were rejected, 
and thereafter modified, so as to eliminate that élément. No. 5, which 
was merely for "operating handle, D, pivoted ât d," was rejected on 
prior English patent to, the same inventor. Four claims were then 
submitted, which contained no référence to a "steamer." No. 2 reads: 
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"In a cookfng vessel havlng a spout, a lid completely covering said vessel 
and spout to close the same, and an operatlng handle engaging sald lid to effect 
a for^ard or backward movement of the same to open and close sald spout, 
substantially as described." 

In the other three proposed claims this movement of the cover by 
the operating handle is set forth. 
In reply the Office wrote; 

"The examiner is unable to see how the operatlng handle draws the cover 
from over the spout, slnce from the drawings it appears to merely bind the 
cover to the vessel." 

The examiner's investigation of the appHcation must hâve been very 
superficial, because the drawings quite clearly show just how the op- 
erating handle draws the cover from over the spout. Reply ing to this 
inquiry applicant wrote : 

"The backward movement o^ the lid is effected through oppositely arranged 
Inclines of the annular projecting flarige of the lid and of the operating 
handle." 

Despite this statement of what seems to be self-evident on inspection 
of the original application and drawings, the examiner again wrote 
that : , 

"The alleged opération is so far from a reasonable one that a model is nec- 
essary to an understanding of the invention." 

The model was duly filed. Thereafter, in criticism of the claims 
then pending before him, ail of which referred to the backward move- 
ment of the lid by the operating handle, the examiner wrote that they 
"are drawn to cover merely the capabilities of the device." This was 
more legitimate criticism, although as to some of the claims then be- 
fore him it seems rather overstrained. He added that in his opinion the 
real point which the applicant was seeking to cover would be brought 
ont by a claim which he suggested, and which is identical with claim 
3 of the patent as issued, adding that such a claim would probably 
receive favorable considération, and "is held to cover ail the patentable 
novelty in the case." Inasmuch as throughout the spécification this 
movement of the lid is made the one prominent feature, as indicated 
in the drawings, was explained in applicant's letter as to "oppositely 
arranged inclines," and — if the model conformed to the spécifications 
— was practically embodied therein, it cannot be supposed that even 
the examiner could then suppose that the "real point" which applicant 
was "seeking tô cover" was a locking handle which merely held the 
cover in place without operating at ail to shift its position. The latter 
part of this proposed claim, as to the relative longitudinal diameters of 
cover and kettle, indicates that it was contemplated that there should, 
in the language of the spécifications, be "room or play to efïectually 
operate as heretofore described." Moreover the examiner had before 
him Obermann's prior patent. No. 334,459, referred to in applicant's 
spécification, which showed a "handle provided with a hook, the whole 
being suitably pivoted vipon the vessel and so arranged that the hook 
will overlap the edge of the cover when turned to the position shown 
in dottéd lines Fig. 3." This hook has a straight finger. The one of 
the patent in suit is curved ; but certainly there could be no patentable 
invention in this mère change of form, unless it accomplished some 
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useful resuit, and the only resuit hinted at is the effecting of a back- 
ward movement of the cover before it is locked in place. 

The applicant accepted the awkwardly drawn daim which the ex- 
aminer oiîered him, and from the other two claims, which at the end 
he had pending, eliminated the words "to effect a backward movement 
of the cover," which the examiner had criticised as "attempting to 
claim the apparatus, by referring to its capabilities, instead of its con- 
struction," and the three claims issued as set forth supra. But in view 
of the spécifications, which remained unchanged from first to last, we 
cannot hold that the action of the Patent Office so broadens thèse 
claims as to warrant a construction that would cover a type of opera- 
ting handle which merely holds the cover in place, without first shif ting 
it so as to allow the escape of water and steam. 

The order is reversed, with costs, but without préjudice to a renewed 
application for injunction, should complainant be able hereafter to 
show the manufacture or sale by défendant of kettles similar to those 
manufactured before the agreement of April 30, 190G. 



FOREST CITY FOUNDRY & MFG. CO. v. BAEXAR0. 

(Circuit Court of Appeals. Sixtli Circuit. February 8, 1910.) 

No. 1,979. 

1. Patents (§ 6S*)— Anticipation— Unclaimed Feature of Patented Device. 

A patentée is entitled to a bénéficiai use of a feature of his device if it 
actually exlsts, although lie did net specifieally claim it, and it may con- 
stitute an anticipation of a later patent. 

[Ed. Note. — For other cases, see Patents, Cent Dig. §§ 79-81 ; Dec. Dig. 
§ 66.*] 

2. Patents (§ 328*)— Anticipation— FruiD Distribxjtoe. 

The Barnard patent, No. 580,151, for a fluid distributor. held not an- 
tlcipated, and valid. 

Appeal from the Circuit Court of the United States for the North- 
ern District of Ohio. 

In Equity. Suit by William N. Barnard against the Forest City 
Foundry & Manufacturing Company. Decree for complainant, and 
défendant appeals. Affirmed. 

W. T. Arnos, for appellant. 
W. T. Read, for appellee. 

Before SEVERENS and WARRINGTON, Circuit Judges, and 
SANFORD, District Judge. 

SEVERENS, Circuit Judge. The complaint made by the bill in 
this case is of the infringement of letters patent No. 580,151, granted 
to W. S. Barnard as assignor to William Nichols, April 6, 1897, for 
improvements in fluid distributors. The défense is that the patent is 
invalid because of anticipation by earlier patents; and by two, es- 
pecially, one of which is a patent to Rhodes, No. 185,965, eranted 

•Por other cases see same toplc & § humbee la Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
176 F.— 36 



562 176 PBDEEAL REPORTER. 

January 2, 1877, and the other a patent to Forster, No. 320,377, 
-^ranted October 7, 1879. The first of thèse last-mentioned patents 
was for improvements in water distributors, and the second, for im- 
provements in lawn sprinklefs. The court below held that the patent 
in suit was not anticipated, and that it was valid. This is the sole 
question controverted hère. 

Barnard's invention, as he says in his spécification, contemplated 
two leading features; a chamber wherein the fluid is caused to re- 
ceive a reverberatory and gyratory motion, and a discharge-opening 
through which the fluid is delivered from the chamber and immedi- 
ately released without passing, as in other distributors, through an 
elongated passage or tube. For thèse purposes lie devised a discoid 
form of chamber — that is to say, consisting of two circular plates 
parallel to each other and a f ew inches apart which were connected 
at their outer edges by a circular band or plate of the same diameter, 
the whole resembling a very short drum. Tangentially to this struc- 
ture he attached at its periphery an inlet tube through which the in- 
coming fluid would enter the chamber and striking against the inside 
of the wall of the chamber would be whirled around the inside of the 
wall until it made the circle, and impinging upon the stream still com- 
ing in wôuld be diverted inwardly thereby and would proceed in an- 
other circle inside of the flrst and so on until the convolutions came 
to the center of the chamber where, through an opening in one of the 
circular plates or heads of the drum-shaped chamber, the fluid would 
be discharged and scattered by the force and direction already given 
to it over an area somewhat proportioned to the force and violence 
with which it Was moving when discharged. No other "mouth pièce" 
was contemplated. The theory is that the fluid is converted into 
spray by its impinging upon the inner wall of the chamber, and by 
nts impinging one part upon another by its convolutions; and also by 
its being impeded where its course is changed to leave the chamber. 
A witness likened the opération of the fluid to that of a "whirlpool." 

Fig. 3 of the drawings shows a cross-section of the chamber, the 
adit pipe and the discharge-opening, B. The outer rim is the circular 
wall of the chamber. The claims are thèse : 

"(1) In a uozzle for spraying liqnids a 
cliamiber substantially circular in one plinie 
of section provided with an outlet-port and 
witli au inlet-passage, the axis of whicU 
lies in the plane of a circular section and 
hetween a diameter and a tangent of such 
' section ; wliereby a rotary motion is ini- 
parted to the liquid in the chamber by tbe 
force of the inflow which motion is retained 
after it eseaiies from the chamber, substau- 
tially as deseribed. 

"(2) In a nosizle for spraying liqnids a 
chamber of substantially circular form in 
crossrseetion, provided with a tangential in- 
let-port, the axis of which lies in the plane 
of the circular section, and with an outlet- 
port délivering in a direction transverse to 
the axis of the inlet-port. 

"(3) A spraying-nozzle comprising a cham- 
ber of approximately circular form in cross-section, provided at its periphery 
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v.ith a taiisenlial inlet-port, and at its ceuter with an outlet-port, the axis of 
whk'h is traiisverse to that of tlie inlfit-port. 

"(4) A spraylng-nozzle comprising a clianiber having t\vo approximately cir- 
cular slde walls, ànd an approximately circular periptieral Connecting por- 
tion, said chaniber provided with an Inlet-port adapted to dellver the incom- 
iug fliiid aeainst the Connecting portion, and one of the said .side walïs being 
provided with an openlng for the discharge of the fluid." 

No qiiestion is made of the efïïciency arid utility of thîs device; 
and it seems to us, in view of the object sought to be attained, to ex- 
hibit a good deal of ingenuity in contriving the means for the method. 
But ît is contended by the défendant, the appellant hère, that sim- 
ilar devices to accomplish the same purposes had been invented and 
patented by Rhodes in 1877 and Forster in 1879. Of thèse, the For- 
ster patent is the one most worthy of considération as an anticipation, 
and we shall therefore dismiss the other remarking only that we find 
nothing in it which contains a suggestion of Barnard's invention. 

Forster's was a device for a lawn sprinkler. Fig. 
2 of the drawings with a brief explanation will suf- 
iice for an understanding of it. 

A is an up-standing water pipe, e • is a plug 
having several spiral grooves, f, in its periphery, C 
is the sprinkler-nozzle composée! of a tubular body, 
c, and a flaring mouthpiece, d. The plug, e, is driv- 
en tight into the lower end of the tubular body, c, 
and the fonction of the spiral grooves upon its edge 
is to provide water passages which impart a spiral 
movement to the water as it passes through tlie 
nozzle, and, in connection with the flaring open 
mouthpiece, break up the stream of water into a 
fine spray. We hâve followed the inventor's lan- 
guage closely. The points of resemblance to Barn- 
ard's device are very scanty. Counsel for the ap- 
pellant claim that the spiral grooves perform the 
same function as the inside of the circular sides of 
Barnard's chamber does. It is possible that in For- 
ster's device the water, to some extent, impinges upon the inside of 
the "tubular body" though he does net suggest it. But he would be 
entitled to the benefit of that feature, if in fact it existed. Goshen 
Sweeper Co. v. Bissell Carpet Sweeper Co., 73 Fed. 67, 19 C. C. A. 
13; Goodyear Rubber Tire Co. v. Rubber Tire Wheel Co., 116 Fed. 
363, 53 C. C. A. 583 ; Stilwell-Bierce, etc., Co. v. Eufaula Cotton Oil 
Co., 117 Fed. 410, 415, 54 C. C. A. 584; Eames v. Worcester Poly- 
technic Institute, 123 Fed. 67, 71, 60 C. C. A. 37. But he seems to 
construct his device in such form that the spiral streams of water shall 
converge at the nozzle and be there broken into spray. Assuming that 
some slight disintegration is efifected by directing the water upon the 
sides of the tubular body, this would be only one of the several united 
means of efifecting the desired object employed by Barnard; and taken 
as a whole his method is a very différent way of breaking up the wa- 
ter from that of driving it through the reverberatory chamber of 
Barnard's patent. There is not in Forster's invention the provision 
of means at ail adapted to effect such a violent tumult of the fiuid as 
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is created by the means contrived by Barnard. Again in the Barnard 
patent there is no nozzle which co-operates with antécédent means in 
reducing the water to spray. That has been donc in the chamber, and 
the orifice is a mère exit for the spray. 

We think there is no fair ground for regarding any préviens in- 
vention to which our attention has been called as an anticipation of 
the patent in suit. This resuit accords with that of the Circuit Court, 
and its decree should be affirmed, with costs. 

lyURTON, Circuit Judge, participated in the hearing and décision 
of this case, but is no longer a membeir of this court. 



AMEEIOAN STEEL & WIEE CO. OF NEW JERSEY v. DEN'NING WIRE 

& FENCB CO. 

(Circuit Court, N. D. lOwa, Cedar Eaplds Division. January 11, 1910.) 

. No. 46. 

1. Patents (§ 234*)— Infbingement— Machine Patent. 

ïo constitute infringement of a patent for a machine the infringing 
machine must be substantially Identical with that of the patent in the 
resuit attained, the means of obtalning that resuit, and the manner in 
which its différent mechanisms operate and co-operate to produce that 
result 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 370 ; Dec. Dig. § 
234.*] 

2. Patents (§ 235*) — Infbingements— Machines— Intermittent and Contin- 

uoua, Opération. 

Machines or devices in which the différent parts are arrangea and con- 
structed to operate continuously are différent in principlé from those in 
w;hieh the parts are arrangea to operate intermittently and alternately 
with each other, and one is not an infringement of the other. 

[Ed. Note. — For othetf cases, see Patents, Cent. Dig. % 371; Dec. Dig. 
I 235.*] 

3. Patents (§ 328*) — Infringement— Wire Fence Machines. 

The Bâtes patent,' No; 577^639, for a machine for maklng wire fence, con- 
Strued, and held not infringed. 

4. Words' AND Phrases— "OuT." 

The Word "eut" most usually signifies to make an incision with a sharp 
instrument; to eut or sever by the application of a sharp knife or edged 
Instrument of some kind. 

[Ed. Note. — For other définitions, see Words and Phrases, vol. 2, pp. 
1807-1809.] 

In Equity. Suit by the American , Steel & Wire Company of New 
Jersey against the Denning Wire & Fefice Company. On motion for 
prelirninary injunction. Motiçn denied. 

Clarence P. Byrnes and Charles G. Linthicum (J. H. Preston and 
Charles MacVeagh, on the brief), for complainant. 
Thos. A. Banning, for. défendant. 

REED, District Judge. Bill for an alleged infringement by défend- 
ant of claims 1, 2, 3, 4, 6, 7, 8, 9, 10, 11, 19, 27, and 35 of letters patent 

•For other cases see same toplc & § numbeh In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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No. 577,639, issued by the United States to Albert J. Bâtes February 
23, 1897, and now owned by the complainant. Preliminary and per- 
manent injunctions are prayed restraining défendant from further in- 
fringing said clainis. The défendant dénies the alleged infringement, 
and resists the granting of a prehminary injunction. The single ques- 
tion for détermination is, Has the défendant infringed complainant's 
patent ? 

The patent is for a combination of four groupa of mechanisms into 
a machine for making woven wire fence fabric. It was adjudged 
valid by a decree of this court in March, 1908 (160 Fed. 108), in a 
suit between thèse same parties, and the défendant restrained from 
further infringing the claims above mentioned and claim 5. The de- 
cree was affirmed by the Court of Appeals in April, 1909. 169 Fed. 
793. Since the former suit was commenced the défendant has made, 
and authorized to be made, four kinds of machines, other than the two 
involved in that suit, with which it makes and authorizes others to 
make a woven wire fence fabric substantially the same as that made 
by the complainant's machine; two of which are made under letters 
patent of the United States No. 816,538 issued to Joseph M. Denning, 
président of the défendant company, March 27, 1906 ; one under let- 
ters patent No. 933,778, issued to said Denning June 1, 1909 ; and one 
upon which there is no patent. It is the use of thèse machines with 
which to make such wire fence fabric, and the sale of them to others 
for that purpose, that complainant now seeks to enjoin as an infringe- 
ment of its patent. The two machines involved in the former suit are 
referred to in the preliminary proofs upon this hearing as machines 
Nos. 1 and 2, and those involved in this suit as'Nos. 3, 4, 5, and 6. 
Models of the latter named machines are in évidence and numbered 
accordingly. To sustain the charge of infringement of a patented 
machine the infringing machine must be substantially identical with the 
one alleged to be infringed in ( 1) the resuit attained ; (3) the means 
of obtaining that resuit; and (3) the manner in which its différent 
mechanisms operate and co-operate to produce that resuit. If the 
machines are substantially différent in either of thèse respects, the 
charge of infringement is not sustained. Machine Co. v. Murphv, 97 
U. S. 120, 24 h. Ed. 935 ; Gill v. Wells, 22 Wall. 1-14, 22 L. Ed.'699 ; 
Fuller V. Yentzer, 94 U. S. 288-296, 24 L. Ed. 103; Fay v. Cordesman, 
109 U. S. 408, 3 Sup. Ct. 336, 37 L. Ed. 979 ; Rowell v. Lindsay, 113 
U. S. 97, 5 Sup. Ct. 507, 28 L. Ed. 906 ; Adams Electric Ry. Co. v. 
Lindell Ry, Co., 77 Fed. 432, 23 C. C. A. 333; National Hollow B. B. 
Co. v. Interchangeable B. B. Co., 106 Fed. 693, 45 C. C. A. 544, 

In Machine Co. v. Murphy, above, it is said : 

"Iii determining the question of infringement, the court or jury, as the case 
may be, are not to judge about similarities or différence by fixe namés of 
things, but are to look at the machines or their sereral devlces or éléments in 
the light of what they do, or what office or function they perfonn, and how 
they perform it, and to flnd that one thing is substantially the same as an- 
other, If it performs substantially the same function in substantially the same 
way to obtain the same resuit, always bearing in mind that devlces in a pat- 
ented machine are différent in the sensé of the patent law when they perform 
différent functions or in a différent way, or produce a substantially différent 
resuit. * * * It is neeessary in every such investigation to look at the mode 
of opération or the way the device works, and at. the resuit, as well as at the 
means by which the resuit is attained." 
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The complainant's patent being for a combination only, it must be 
limited to the parts specified, or to their mechanical équivalents, and 
there is no infringenient of it unless the combination is infringed, 
even though the same ingrédients are used, if arranged and used in a 
substantially dififerent manner. 

In Roweir v. Lindsay above, it is said, quoting f rom Prouty v. Rug- 
gles,16 Pet. 336-341, 10 L. Ed. 985 : 

"This combination composed of ail of the parts meutloned iii the speciflcn- 
tlou, and arrangea wlth référence to each other and to other parts of the plow 
in the manner thereln descrlbed, Is sald to be the Improvement and is the 
thlng patented. The use of any two of thèse parts only, or two cojubinecl 
wlth a thlrd whleh is substantially différent, in form or in the manner of its 
arrangement and connection with the otbers, is tberefore not the thing pat- 
ented. It Is not the same combination If it substantially differs from it in 
any of Its parts." 

InGill V. Wells, 22 ^yall. 1-14, 22 h. Ed. 699, above, it is said: 

"Valid letters patent may be granted for * * * a new combination of old 
ingrédients, * • * but the rule is equally well settled, In such a case, that 
the invention consists merely in the new combination of the ingrédients, aiui 
tliat a suit for an infringenient cannot be maintained against a party wlio con- 
structs or uses a substantially différent combination, even though it ineludes 
the exact saule Ingrédients." 

In the light of thèse principles the defendant's machines may be 
compared with that of complainant's patent. In defendant's machines 
Nos. 1 and 2 involved in the former suit, the combination was the 
same, and the dififerent parts composing it were arranged to operate 
intermittently and alternately, substantially as clâimed and as de- 
scribed in the spécifications and drawings of the complainant's or Bâtes 
patent. Claim 1 of the Bâtes patent spécifies the mechanism com- 
bined, and for which the patent is claimed. It is as follows ; 

"(1) In a wire fence machine the combination of (1) mechanism for inter- 
mittently ^eeding a plurality of longitudinal strand wires, (2) mechanism for 
intermittently feeding a plurality of stay wires slmultaneously and trans- 
versely ht thé strand wires, (3) mechanism for cutting off suitable lengths of 
the stay wires to span the spacè between the strand wires, and (4) mechanism 
for slmultaneously coiling the adjacent ends of the stay wires around the 
strand wires." 

Claims 2, 3, 4, and 6 are for the same combination, and are substan- 
tially the same, but claim 6 adds thereto "mechanism for taking up 
the fencing as it is formed." It is plain that the design of this com- 
bination is that two at least of its parts are to act simultaneously, but 
alternately with the others, or, a? it is expressed in the claims, "inter- 
mittently." For instance, the spécifications of the patent and a model 
of the machine show that the mechanism for feeding the strand and 
stay wires into the machine so f eed them simultaneously, the stay wires. 
transversely of and in close relation with the strand wires, while the 
mechanism for cutting and coiling the stay wires are inactive or at 
rest. When the wires are so fed intp their proper position the feed 
mechaiiisms stop and become inactive; the cutting device then cornes 
into action, cuts stay wire sections of the requisite lengths from the 
stay strand, while it and the strand wires are at rest; the coiling 
mechanism, which up to this time has been at rest, then cornes into 
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action, seizes the ends of the stay wire sections and coils and intercoils 
tliem around the strand wires simultaneously and stops, thus com- 
pleting the fence fabric. The stay wire sections are then released 
from their confinement, the cutting and coiHng mechanisms assume 
a position of rest or inactivity, and the completed fence fabric is car- 
ried forward by the take-up mechanism ; the wire f eeding mechanisms 
then come into action again simultaneously and the opération is re- 
peated. This is the principle upon which the machine as a whole is 
constructed, and every élément of the combination is arranged to so 
act alternately with each other and can only effectively so act, for if 
the wire feed mechanisms should be called into action at the same time 
the other mechanisms are the opération of the machine would be 
wholly ineffective for the purpose for which it is constructed. De- 
fendant's machines Nos. 3 and 4, also spoken of in the preliminary 
proofs as the Colorado and the Cedar Rapids machines respectively, 
are substantially alike, and are made according to the Denning patent. 
No. 816,538, and are presuraptively net infringements of the complain- 
ant's machine, Claim 3 of this patent sufficiently shows the com- 
bination, the différent éléments included therein, and in a gênerai way 
the principle upon which the machine is organized. It is as foUows: 

"lu a wire fence machine the combination of (1) mechanism for eontiououslj- 
feeding forward a plurality of strand wires. (2) mechanism for continuously 
feeding forward a plurality of stay wires, (3) mechanism for severiug the ad- 
vance portion of eacli stay wire to form a section of a transverse stay wire 
Mcross the plurality of strand wires, (4) mechanism for carryiug forward and 
dellvering the stay wire sections into position for coiling their ends around 
the strand wires, aud (5) a reciprocating mechanism for coiling'the ends of the 
stay wire sections around each other and then around the strand wires as 
the strand wires are fed forward, substantially as deseribed." 

The features of this claim which distinguish the opération of the 
defendant's inachines from that of the complainant's patent are that 
each of its parts operate continuously and simultaneously. For in- 
stance, the spécifications of the patent and a model of the machine 
show that the strand and stay wires are fed forward into the machine 
simultaneously and continuously, but at some distance from, and trans- 
versely to, each other ; the stay wire sections are then c^it the requisite 
lengths and pushed into contact with the strand, wires, when their ends 
are then engaged by the coiler shafts, which move upon and in Une 
with the strand wires, and coiled around the strand wires, thus com- 
pleting the fence fabric as the strand and stay wires are carried for- 
ward from the machine ; the coiler shafts then recède from the stay 
wires, move back upon the strand wires to meet the oncoming stay 
wires and repeat the opération. The principle upon which the Bâtes 
machine is constructed, therefore, is that its component parts shall 
operate intermittently and alternately with each other ; while that of 
defendant's machines Nos. 3 and 4 is that their component parts shall 
operate continuously and simultaneously. Machines or devices in 
which the différent parts are arranged and constructed to operate 
continuously, are différent in principle from those in which the parts 
are arranged and constructed to operate intermittently and alternately 
with each other, and one is not an infringement of the other. Drv- 
foos V. Wiese (C. C.) 19 Fed. 315, affirmed 124 U. S. 32, 8 Sup. Ct. 354, 
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31 L. Ed. 3C2. To avoid tlie effect of this différence in the opération 
of the Bâtes and defendant's machine counsel for complainant con- 
tend that, whîle the defendant's machines operate continuously, the 
stay wires are in fact at rest relatively to the strand wires while the 
coiling opération is in progress ; the contention being that when sec- 
tions of stay wires are eut f rom the spool of continuons stay wire and 
pushed dirèctly into contact with the strand wires to be finally at- 
tached thereto, they are then at rest with référence to the strand wires 
while the coiHng opération is in progress, and, therefore, that the 
coilers operate intermittently only, relative to the stay wire sections ; 
also, that while the coilers are returning upon and along the strand 
wires to engage the ends of the oncoming stay wire sections, they are 
then at rest relatively to both the strand and stay wires, and though 
continuously ia motion they operate intermittently only relatively to 
them. The contention is ingénions and plausible, but it fails to dis- 
tinguish between the movement of the stay wire sections after being 
eut from the spool of stay wire, and the opération of the stay wire 
feed mechanism by which the stay wire is continuously fed into the 
machine. The language of the claims of the Bâtes patent is (2) "mech- 
anism for intermittently feeding a plurality of stay wires simultane- 
ously and transversely of the strand wires," while that of the defend- 
ant's patent is, "mechanism for continuously feeding forvi'ard a plural- 
ity of stay wires." That this mechanism does continuously feed for- 
ward the stay wires from which stay sections of the requisite length 
are eut in the continuons opération of the machine is obvions. It 
would be more nearly correct to say that thé coiling mechanism of the 
defendant's machines 3 and 4 only acts intermittently with the stay 
wire feed mechanism and cutting mechanism because it does not com- 
mence to perform its f unction until the feed mechanism and the cutting 
mechanism has each fully performed its function with référence to the 
stay wire sections and they hâve been delivered to the coilers. But 
though this be true there can be no doubt that in thèse machines the 
wire feeding mechanism of both the strand and stay wires and the 
coiling and cutting devices are each in continuons and simultaneous 
opération while the machine is in motion, and this continuons opéra- 
tion of the coilers is essential to enable them to fully perform their 
functions, and is an essential élément of the organization of the ma- 
chines. In the Bâtes machines, and the Denning machines Nos. 3 
and 4, the strand wires are fed through openings in the center of the 
coiler shafts, but in the former the coilers hâve but one movement, 
and that a rotary one upon the strand wire while the feed mechanisms 
of both wires are at rest. In the latter the coilers hâve this same ro- 
tary movement, also a reciprocating movement upon, and in a direct 
line with, the strand wires. This second or reciprocating movement is 
wholly absent in the coilers of the Bâtes machine and cannot be im- 
parted to them withont rearranging and rebuilding the machine upon a 
différent principle. But in the Denning machines this movement is 
an essential élément of their organization and cannot be eliminated 
there from withont rearranging and reconstructing the machines upon 
a différent principle. The coiling mechanisms of the two machines as 
constructed are not therefore interchangeable. So in the Denning 
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machines the cutting mechanism consists of a fixed or stationary cutter 
bar or plate with an aperture therein through whichthe stay wires are 
fed, and a companion cutter mounted upon the periphery of a continu- 
ously revolving disk, the cutters being so adjusted to each other and the 
stay wires that a section of stay wire is eut the requisite length, as it 
is projected through the opening in the fixed cutter, at each révolution 
of the disk. But the movement of the disk upon which the cutter 
blade is mounted is circular and continuous, while the movement of 
the cutter bar of the Bâtes patent is in a direct line reciprocating, and 
intermittent. The resuit attained by each is identical, viz., the cutting 
of the stay wires into sections of the requisite length, but this resuit 
is attained in a substantially difïerent manner. Claim 7 of the Bâtes 
patent is as foUows : 

"In a wire fence machine the combination of (1) a plurality of coilers 
through whlch longitudinal strand wires are fed; (2) a plurality of guides 
through which stay wires are fed transversely to the coilers ; (3) mechanism 
for cutting ofC suitable lengths of stay wires to span the spaces between the 
strand wires ; and (4) mechanism for holding the stay wires intermediate of 
the coilers while their ends are being coiled around the strand wires." 

This claim and claims 8, 9, 10, 19, 27, and 35 relate to the same 
subject-matter, and in différent ways call for a plurality of coilers, 
through which the strand wires are fed, in combination with a plural- 
ity of guides through which stay wires are fed transversely to the 
strand wires, and with mechanism for cutting the stay wires into the 
requisite lengths, and with mechanism for holding them in position in- 
termediate the coilers while their ends are being coiled and intercoiled 
around the strand wires. Claim 11 is for a combination of mechanism 
for rotating the coilers in one direction only, with mechanism for lock- 
ing them against rotating during the intermission of the coiler-rotating 
mechanism. It is not urged that this claim is infringed by any device 
of defendant's machines, nor could it well be, for there is no intermis- 
sion between the coiler-rotating, or reciprocating, movement of the 
coilers in those machines. Parts of some of thèse claims, notably 8, 
9, 19, 27, and perhaps 35, may describe the functions of certain of the 
ingrédients included in the combination; but this does not invalidate 
the claims for the combination of the différent éléments into a single 
machine, which is the thing invented, and for which the patent is 
claimed, or, as said in the opinion of the former suit, "the patent is 
for a machine endowed with certain functions, and not for the func- 
tions of a machine." 

It is the contention of the défendant that there are no guides be- 
tween the coilers in defendant's machines Nos. 3 and 4, and that this 
élément is wholiy omitted from thèse machines. Literally this may be 
true, for the stay wires in thèse machines are not fed directly from 
one coiler to another as in the Bâtes machine, but are projected across 
the intervening space between the strand wires at one side of, and a 
short distance from, the coilers, and after being eut the requisite 
lengths are then pushed transversely towards and in contact with the 
strand wires to be acted upon by the coilers. There are, however, be- 
tween the strand wires and at one side of the coilers, plates, in which 
are shallow uncovered grooves or passageways that act as guides for 
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the Stay wîres across the intervening spaces between the strand wires,, 
and fingers that hold the stays in position while their ends are being 
coiled around the strand wires, which it is contended by counsel for 
complainant are the mechanical équivalents of the spring-hinged plates 
that perform the same function in the Bâtes machine. But the différ- 
ence in the construction of thèse two devices is so marked, and the 
manner in which each opérâtes is so unlike, that one cannot properly 
be regarded as the mechanical équivalent of the other. 

In defendant's machine No. 5, also called the "Hopper Machine," 
upon which there is no patent, there is no mechanism for cutting the 
stay wire into sections, and this élément of the Bâtes combination is 
wholly omitted. In lieu of it are hoppers, from which the machine 
takes its name, into which the requisite stay sections are deposited and 
from which they are fed directly into position transverse to the strand 
wires ready for the coilers to act upon. The stay sections are pre- 
viously prepared outside of , and apart from, the machine, and placed 
in the hoppers by some means other than by the machine itself . It is 
perfectly, obvious that this mechanism and its mode of opération are 
wholly unlike any élément of the Bâtes machine, and yet it is claimed 
to be the mechanical équivalent of the Bâtes cutting mechanism and 
opérâtes in substantially the same way. The preliminary proofs show 
that défendant cuts stay wire sections of the requisite lengths with arr 
ordinary wire cutting machine iii no way connected with its fence ma- 
chine, and then by means other than the fence machine transfers them 
to and deposits them in thèse hoppers. While this machine contains in 
équivalent form (1) mechanism for simultaneously feeding a plurality 
of longitudinal strand wires, and (4) mechanism for simultaneously 
coiling the adjacent ends of the stay wires around the strand wires, 
as called for in the first and other claims of the Bâtes patent, its simi- 
larity to the Bâtes machine ends there, for obviously it does not hâve 
in équivalent form or otherwise any (3) "mechanism for cutting off 
suitable lengths of stay wires to span the spaces between the strand 
wires," for it has no cutting device whatever. Nor has it any (2) 
"mechanism for intermittently feeding a plurality of stay wires simul- 
taneously and transversely to the .strand wires," within the meaning 
of the spécifications and clàims of the Bâtes patent, for the hopper de- 
vice of this machine is intended only to hold and distribute stay wire 
sections, previoiisly prepared and placed therein, into position for coil- 
ing, while the stay wire mechanism of the Bâtes patent is intended to 
intermittently feed the uncut or continuons stay wire from the spool 
into the machine where it may be eut into stay wire sections of the 
required length immediately, preCeding the coiling, by the cutting de- 
vice, which is entirely absent in this machine. As well might it be 
claimed that the separate cutting machine used by the défendant is the 
équivalent of the Bâtes cutting mechanism ; or if the défendant should 
arrange with the wire factory to furnish it stay wire sections of the 
requisite sizes and lengths, that the mechanism of the factory for cut- 
ting and preparirig such stay sections, ând the means by which they 
were delivered to the défendant and placed in thèse hoppers were to- 
gether the hiechariical équivalents of the cutting and stay wire feed 
mechanism of the Bâtes patent. 
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In Fav V. Cordesman, 109 U. S. 408-430, 3 Sup. Ct. 236, 244 (27 
L. Ed. 9?9), it is said : 

"The elaims of the patents sued on in this case are elainis for combinatious. 
In snch a daim, if the patentée spécifies any élément as entering iiito the coia- 
l)inatio)), either directly by'the language of the claim, or by such a référence 
to the descriptive part of the spécification as carries such élément into the 
claini, he niakes such élément material to the combination, and the court can- 
not déclare it to be imuiaterial. It is his province to make his own claim 
;ind his iirivilege to restrict it. If it be a claim to a combination, and be re- 
stricted to specifled éléments, ail must be regarded as material, leaving open 
ouly the question whether an omitted part Is supplled by an équivalent deviee 
or instrumentality." 

But it is urged with apparent sincerity, and some of complainant's 
experts say, that the hoppers are the mechanical équivalent of the 
mechanism of the Bâtes patent "for cutting ofif suitable lengths of 
stay wires to span the space between the strand wires." The word 
"eut" is doubtless used in différent sensés, but its meaning in a given 
association with other words must be determined from its connection 
and association with such other words. A common, and perhaps its 
most usual, significance is : "To make an incision with a sharp instru- 
ment ; to eut or sever by the application of a sharp knif e or edged in- 
strument of some kind." Century Dictionary. To interpret it as it 
is used in the Bâtes patent, as synonymous with separate, divide, set 
apart, or segregate would obviously not be the sensé in which it is 
used in that patent. The spécifications and drawings of the patent, 
as well as a model of the machine prepared by the complainant, show 
beyond any doubt that the stay wire sections are to be eut from spools 
of continuons stay wire by knives or cutter blades passing each other 
in close relation, substantially as the blades of shears pass each other, 
and the word "eut," as used in the patent, is undoubtedly intended to 
convey that meaning. The conclusion is therefore unavoidable that 
the cutting mechanism of the Bâtes machine is wholly omitted from 
defendant's machine No. 5, and that it contains no substitute therefor 
which is its mechanical équivalent. 

Defendant's machine No. 6, also called the "Automatic Hand" ma- 
chine, is made according to the Denning patent. No. 923,778, in which 
the claim for transferring the stay wire sections into a position trans- 
verse to the strand wires and ready for the coilers is as f ollows : 

"{■'}) In a wire fence machine, the combination of (1) a plurality of coilers, 
and (2) a plurality of swinging and oselllating stay section carriers adapted 
to elanip stay sections aud convey the severed sections hodily through the air 
and deliver theni to the coilers in position for coiling, substantially as de- 
scribed." 

A model of thèse swinging carriers, spoken of in the preliminary 
proof s as an "automatic hand," in association with the coilers and wire 
feed mechanisms, show that the stay wires are continuously fed into 
the machine simultaneously with, and parallel to, the strand wires, 
but at some distance from them and from the coilers, and after being 
eut the requisite length, are immediately clamped, or seized by the car- 
riers, which are located between the strand and stay wires, and carried 
by a swinging or elbow-Hke movement, through the arc of a cirele 
and while being so carried are turned by an oscillating or wrist-like 
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movement of the device from their position parallel to the strand wires 
to one transverse, or crosswise to them and placed upon the coilers 
in proper position for coiling. Thèse carriers and their mode of op- 
ération are so unHke the tubes of the Bâtes machine for guiding the 
stay wires from their position parallel with the strand wires to one 
transversely of them and in position for coiling that they cannot rightly 
be adjudged to be the mechanical équivalent of that device. Machine 
No. 6 need not therefore be further considered. 

Conceding, without deciding, that complainant's patent is entitled to 
a wide range of équivalents, the range must not be so broad as to in- 
clude ail other mechanisms and devices for making by machinery a 
woven wire fence fabric like that made by complainant's machine. 

In Gill V. Wells, 33 Wall. 1-16, 33 L. Ed. 699, the rule for équiva- 
lents in patents for a combination is stated as follows : 

"Old Ingrédients known at the date of letters patent granted for an inven- 
tion, conslsting of a new combination of old ingrédients, if also known at that 
date as a proper substitute for one or more of the ingrédients of the invention 
secured by the letters patent, are the équivalents of the eorrespoiiding ingré- 
dients of the patented combination. Sueh old ingrédients, so known at the date 
of the letters patent granted, are the équivalents of the ingrédients of the pat- 
ented combination, and no others, and it may be added that that, and that only, 
is what is meant by the rule that Inventors of a new combination of old in- 
grédients are as much entitled to claim équivalents as any other class of in- 
ventors." 

There is no évidence upon this hearing that a device like either the 
hopper of defendant's machine No. 5, or the automatic hand of its 
machine No. 6, was, at the time of the Bâtes patent, known as a proper 
substitute for the stay wire feed or cutting mechanism of the Bâtes 
machine, or that either could then hâve been used for that purpose in 
the same or any other relation to the other parts of the machine. On 
the contrary, the évidence is conclusive that neither was then so known 
and cannot now be so used. 

In the former suit it was urged with great force that the claims of 
the Bâtes patent were so broad as to include any and every other 
means of making such a fence by machinery, and that the claims there- 
fore were invalid under the rule held in O'Reilley v. Morse, 15 How. 
63, 113, 113, 14 L. Ed. 601, and subséquent case. This contention 
was not sustained because the spécifications and drawings of the Bâtes 
patent specifically describe, and the claims distinctly call for, a par- 
ticular machine made up of certain éléments combined and co-operat- 
ing in a certain manner to produce a woven wire mesh fence, but that 
the claims were not so broad as to prevent the use of other machines, 
substantially différent, for making the same kind of a fence. If com- 
plainant's contention is now correct, that defendant's machines Nos. 
3, 4, 5, and 6 infringe the coiling, cutting, and stay wire feed mech- 
anisms of the Bâtes patent, then the holding in the former suit was 
wrong, for if the coiling mechanism of defendant's machines Nos. 
3 and 4, the method of preparing the stay wire sections for, and placing- 
them in, machine No. 5, and the "automatic hand" of machine No. 6 
are not each substantially différent in its construction and mode of 
opération from those of the Bâtes machine, it would seem to be impos- 
sible to make a machine that is substantially différent from the ma- 
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chine of the Bâtes patent, and the claims would therefore be so broad 
as to include any and every device for making a woven wire fence fab- 
ric by machinery. Such a construction of the claims of the Bâtes pat- 
ent would render it invalid. It is the right of the défendant or of any 
one else to construct a machine substantially différent f rom that of the 
complainant's patent with which to make the same kind of a fence that 
the machine of that patent makes, and the fact that Denning in con- 
structing such a machine endeavored to avoid infringing the Bâtes 
machine, is to be commended rather than condemned. The conclusion, 
therefore, is that the charge of infringement is not sustained by the 
proofs submitted. 

Upon the argument at the bar it was conceded by counsel for both 
parties that ail the facts were as fully and accurately shown by the pre- 
liminary proofs as they could be upon final hearing, and that the mo- 
tion for a preliminary injunction might well be considered and deter- 
mined upon the merits regardless of any technical grounds that might 
be deemed sufficient to defeat the same. The question bas therefore 
been considered as upon the merits and at much greater length than 
ordinarily would hâve been done in considering a motion for a tem- 
porary injunction. No stipulation, however, was made or filed that 
the matter might be considered and determined as upon final hearing, 
and the only order that can now be made is one denying the prelim- 
inary injunction; and it is accordingly so ordered only. 



I. B. PALMER OO. v. PATTERSON. 

(Circuit Court, E. D. Pennsylvanla. February 17, 1910.) 

No. 143. 

Patents (§ 328*) — Validity and Infbimgement — Hammock Attaciiment. 

The Palmer patent, No. 574,073, for a hammock attachment, comprising 
a frame adapted to cause the hammock body or a portion thereof to as- 
sume a différent position from that which it would normally assume 
when suspended, to form a seat or leg rest, or both, was not anticipa ted, 
and discloses patentable Invention ; aiso held infringed. 

In Equity. Suit by the I. E. Palmer Company against James B. Pat- 
terson. On final hearing. Decree for complainant. 

Emery & Booth and Fraley & Paul, for complainant. 
Augustus B. Stoughton, for respondent. 

J. B. McPHERSON, District Judge. It is well known that, when a 
hammock of the usual make is suspended by its ends, it will conform 
itself closely to the person of the occupant in ail his movements. This 
characteristic often causes discomfort when a change of position is 
sought; and a principal object of the patent in suit — No. 574,073, 
granted to I. E. Palmer on December 29, 1896 — is to aflford relief from 
this inconvenience. The spécification states : 

"My invention relates to an improvement in seat attachments for ham- 
moeks, In which provision is made for causing a portion of the hammock body 

*For other cases see same topîc & S nitmbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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to assume at pleasurc a position other than that which it vyoulii iioruially as- 
sume when suspended, for the purpose of alïording the occupant a seat anrt 
leg rest, or botli, which shall eonform to the position whlcli the body of the 
occupant would naturally assume when at rest and lying on the baclï." 

In order to accomplish thèse results the inventer devised a frame 
that may be cpnveniently attached to the fabric, or body, of the ham- 
mock, and is provided with bearing points upon which the fabric may 
rest and be supported. Thèse points are so arranged that portions of 
the hammock's length are compelled to assume positions at varying 
angles with other portions, and thus furnish a seat or a leg rest, or 
both. In other words the frame is intended (using the language of 
the plaintifif's brief) — 

" * * * to interrupt the natural line of pendent curvature between Its 
points of support, and form a distinct seat or reclinlng portion or eouch, of 
deflnite length and shape, and upon which the occupant may slt, recline, or 
lie, as upon an ordinary seat or eouch, and uiion which he may change hls 
position at will wlthout any of the embarrassment and discomfort which fol- 
low any attempt to Change one's position In an ordinary hammock, which bas 
no well-deflned seat portion, and which, as above stated, follows and con- 
forrhs always and automatically to any change of position of the occupant." 

There can be no doubt— to continue the qtiotation — that : 

"The resuit of the Invention of the patent In suit is to glre to the commer- 
cial hammock a well and permaneutly deflned seat or eouch portion, which 
does not follow every movement of the occupant, and therefore does not In- 
terfère with hls movemeiits to change position, but which stlll retalns the 
elastlclty, flexibility, llghtness, and swlnging capacity characterlstic of the 
ordinary commercial hammock." 

The inventor declared his device to consist — 

" * * * broadly In a rigid frame capable of attaehment to the hammock 
body, and provided with bearing points for the hammock body, such that the 
latter will be caused — througho<it a portion of its length — ^to assume a posi- 
tion to form a natural seat or leg rest, or both." 

Among frames of this description, two kinds are described and illus- 
trated in the spécification and drawings. One may be adjusted by the 
use of side rails in two sections, and of stay rods, slots, and lugs, so 
as to assume différent angular positions ; and the other is made without 
a joint in a single pièce of such shape as may be described. In the use 
of either kind the hammock body or fabric is passed over and under 
the bearings, so that the fabric supports the frame, while the frame 
aiso supports the fabric Jn , part and helps to keep it stretched. The 
claims involved are as follows: 

"1. A hammock attaehment comprislng a frame Independent of the body of 
the hammock and provided with bearings for the body of the hammock, the 
said bearings being so located witli respect to one another that the hammock 
body when engagea therewlth and siispended will hâve Its natural curve Inter- 
rupted to form a seat, substantially as set forth. 

"2. A hammock attaehment comprislng a rlgld frame provided with bearings 
for the body of the hammock, the sald bearings belng so located with respect 
to one another that the hammock body wlien engaged therewlth and suspended 
will hâve Its natural curve interrupted to form a seat, substantially as set 
forth." 

The essential features of the invention are the frame and the en- 
gagement of the bearings with the fabric. The shape of the frame de- 
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termines the shape that the hammock must assume. Eitlier a seat or a 
leg rest, or both a seat and a leg rest, may be presented ; and thèse may 
be in effect imited in one plane, so as to présent a flat surface !ike a 
bed, or they may incline to each other at angles that dift'er in degree. 
But, whatever the shape of the frame may be, the hammock body is 
so engaged with the bearings that it has more or less movement length- 
wise, and is continually adjusting itself, loosening or tightening ajj the 
weight of the occupant is applied or removed. One method of attach- 
ing the frame to the f abric is .described by the inventer as follows : 

"ïhe framework as thus coustructed may be attaehecl to the hammock by 
passing the body, A, of the hammock over the rung, di, at the foot rest, thence 
under the rung, d, thence over the rung, E, thence over the flat cross-brace, D, 
and under the brace, d, and thence to the point of support." 

The hammock body may thus hâve a bearing at three or more points 
on the frame, and when suspended the bearings wiU force it to follow 
the angle or angles of the frame. In the shape illustrated by Figs. 1, 
2, and 3 : 

"A person seated upon that portion occupied by the seat section will be pre- 
vented from sllpping along down the body of the hammock, and the legs of the 
occupant when so seated will be allowed to rest naturally upon the leg rest 
section of the frame, without bearing the weight at the heels and leaving the 
leg Intermediate of the heel and the body uusupiKirted, as is common in con- 
nection with hammocks as commonly in use." 

In the shape illustrated by Pig. 6, the same method of attaching the 
frame is shown, but the frame itself is flat, and ôf course there is no 
leg rest in this partiçular structure. Both shapes, however, hâve the 
hammock body engaged in the same way with the bearings, and in 
both of them longitudinal tension is présent. 

For the purposes of this case, the two claims may be regarded as 
identical, ànd the defendant's hammock is, I think, a clear infringement 
of both. The points of likeness in the two devices are very well sum- 
marized in the plaintiff's brief : 

"Inasmuch as défendant uses a straight frame, like Fig. 6 of the patent in 
suit ; uses the end bearings, under and over whleh the fabric is passed, as in 
ail of the figures of the patent in suit ; has a frame which deforms the ham- 
mock fabric from its natural curve, like that of the patent in suit ; has a frame 
which is independent of the fabric and capable of reinoval therefrom while the 
fabric la, suspended, like that of the ])atent in suit ; and has an arrangement 
such that'the longitudinal tension automatically takes up the slack lu the ham- 
mock seat — ail like the patent in suit, défendant is in no position to assert that 
lie does not infringe, even though he may prefer to add some features of his 
own design, like the laclng, and like the attaching of the end bars or rungs 
temporarily to the frame, to be held in position by the fabric instead of fixedly 
by the frame, as in the patent in suit." 

In only two particulars that need be noticed does the defendant's 
hammock or couch difïer from the patented article. One différence is 
to be f ound in the lacings under the seat. Thèse give additional 
strength to the fabric and keep it more tightly stretched, by adding 
latéral tension to the longitudinal tension that is common to both ham- 
mocks. Lacing may perhaps be an improvement ; but it does not pro- 
duce a diiiferent resuit, or produce an old resuit by distinctly différent 
means, Longitudinal tension is still an important object in the défend- 
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ant's hammock, as it is in the hammock of the plaintiff. Both parties 
use the same méans to attain it — a more or less loose engagement of 
the fabric with the bearings of the frame ; but the défendant gets a 
little more latéral stabiHty, or rigidity, by the use of lacing. If he had 
frankly given up longitudinal tension altogether, and had merely sus- 
pended a bed or couch from the four corners of a rectangular frame, 
a différent situation might be presented, although no definite opinion 
on that question need be expressed. 

The second point of difiference lies in the fact that the end bearings 
or rungs in the defendant's frame are either loose, being then held in 
place by the pressure of the fabric, or are temporarily attached, for 
example, by rubber bands, to the hooks provided to receive them; 
while in the plaintiff's frame such bearings are rigidly fixed and perma- 
nent. This, I think, is an unimportant distinction. The bearings per- 
form precisely the same function in both frames, and it seeins to be of 
little conséquence that in one frame they are always in place, while in 
the othér they are put into place whènever they are needed. 

The case does not appear to require further discussion. The draw- 
ings of the patent are mainly confined to a pref erred form, which is not 
the fîat bedlike article manufactured by the défendant ; but a flat bed 
or couch is plainly shown in Fig. 6, and is also clearly deducible from 
Figs. 1 and 3. It is not necessary that the cushion in Fig. 6 should be 
always of the shape there shown ; and, indeed, it is not at ail an essen- 
tial part of the frame. But, even if it is to be regarded as a usual ac- 
companiment of the flat frame shown in the figure, it is obvions that 
the angle shown in the drawing is not obligatory. Undoubtedly, as it 
seems to me, the angle may be gradually flattened, so that, the cushion 
will soon become an ordinary mattress; and, when that point is 
reached, the substantial identity of the defendant's seat or couch can 
hardly be disputed. While the claims in controversy are broader than 
the drawings, I do not think that the drawings operate as a limitation. 
They are not inconsistent with the spécification or the claims, but only 
show certain forms of the inventor's device. 

The prior art is of little importance. I do not understand that any 
previous patent is seriously relied on to show anticipation. 

The usual decree may be entered, with costs. 



WILLIAMS PATENT CRUSHEE. & PULVERIZEB CO. v. PENNSYLVANIA 

OKUSHER CO. 

(Circuit Court, E. D. Pennsylvania. February 12, 1910.) 

No. 109. 

1. Patents (§§ 160, 161*)— Construction— Consideeation of Rejected Claims. 

A patent must be read and construed with référence to the claims re- 
jected and to the prior art, and cannot be so construed as to cover either 
what was rejected by the Patent Office or disclosed by the prior art. 

[Ed. Note.— For other cases, see Patents, C«nt. Dig. §§ 234, 235, 236% ; 
Dec. Dig. §§ 160, 161.*] 

•For other casea eee same toplc & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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2. Patents (§ 328*)— Iîv'frinqement— Crustier and Pui,verizer. 

The Williams patent, No. 843,729, for a dumping cage for crushers and 
pulverizers, claims 1 and 2, as limited by the prier art aud proceedlngs in 
tlie Patent Office, held not infringed. 

In Equity. Suit by the Williams Patent Crusher & Pulverizer Com- 
pany against the Pennsylvania Crusher Company. Decree for défend- 
ant. 

Henry N. Paul, Jr., Joseph C. Fraley, and Frederick R. Cornwall, 
for complainant. 
George W. Rea, for respondent. 

HOLLAND, bistrict Judge. This is a bill in equity brought for an 
alleged infringement of claims 1 and 2 of patent No. 843,729, dated 
February 12, 1907, for an improvement in cages for crushers and pul- 
verizers, which patent was granted to Milton F. Williams, and by him 
assigned to the complainant company. 

The défenses are noninfringement and invalidity of claims 1 and 2 
of the patent, a considération of the first of which défenses will neces- 
sarily dispose of this bill. The patent is for a "new and useful im- 
provement in dumping-cages for crushers and pulverizers." It com- 
prises a casing in which is arranged a horizontal shaft carrying pivot- 
ally mounted hammers or beaters, a cage pivotally mounted in the 
casing below said shaft, and comprising- a f rame carrying a rigid grind- 
ing surface, and a windlass arrangement, connected to the f ree end of 
the cage, comprising a chain, a shaft upon which the chain may be 
wound, a ratchet wheel on said shaft, a co-operating pawl, and a hand 
wheel on said shaft for rotating the same. It is claimed in the spécifi- 
cations that, in the event that the machine chokes, the pawl may be 
raised, and the dumping portion of the cage permitted to drop, dis- 
charging the major portion of the contents through the bottom, and, 
after the discharge, the winding drum may be manipulated through 
the hand wheel to raise the cage to its normal operating position. 

Claims 1 and 2, which are alleged to be infringed by the défendant, 
are as f ollows : 

"1. In a machine of the character descrlbed the comblnatlon of a casing, a 
«haft arranged horizontally in the casing and carrying plvotally-mounted ham- 
mers, a frame pivotally mounted In the casing below said shaft, a rigid grind- 
ing surface carried by said frame, a flexible devlce connected to said frame and 
winding mechanism for said flexible deviee, the pivot of said frame being lo- 
cated l>elow the grinding surface when the frame is in operative position. 

'"'. In a machine of the character described, the combination of a casing, 
revolving hammers or beaters mounted therein, a frame pivotally mounted in 
said casing, a grinding surface carried by said plvotally-mounted frame, said 
frame being adapted to be actuated to dump the material resting on said grind- 
ing surface, a chain connected to the free end of said frame, a winding shaft 
around which said ctiain Is wound to restore said frame and grinding surface 
to normal position, a hand wheel on said shaft for rotating same, a ratchet- 
wheel carried by said shaft, and a co-operating pawl for engaging said wheel 
to prevent rétrograde movement of said shaft ; substantially as described." 

It will be noted that in claim 1 this improved pulverizing machine 
ts one "of the character described" in the specificatioh, and having a 

*For other cases eee same topic & { numbzr in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe* 
176 F.— 37 ' 
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"frame pivotally mounted in the casing below." The shaft and the 
pivot of thjs frame are "located below the grinding surface when the 
frame is in operative position," and in the second claim we find that 
"said frame is adapted to be actuated to dump the material resting on 
said grinding surface," and this actuating device is a chain connected 
to the free end of the said frame, a winding shaft "around" which said 
chain is "wound" to restore the said frame and the grinding surface to 
its normal position, a hand wheel "on said shaft" for rotating the same. 

Thèse are the claims allowed by the Patent Office. In the first the 
"frame pivotally mounted in the case below" is restricted to a "frame" 
which is "located below the grinding surface when the same is in 
operative position"; and, in the second, the machine' of the character 
described, to wit, a pulverizing machine capable of being dumped, is 
restricted to a "frame being adapted to be actuated to dump the ma- 
terial resting on said grinding surface" by a chain connected to the 
free end of the frame and wound at the other end around a winding 
shaft, and a hand wheel "on said shaft" for rotating the same and a 
ratchet wheel, etc. This part of the machine embodied in the dumping 
device attached is restricted to the précise parts used. An examina- 
tion of the prior art as found in patents heretofore granted embodies 
devices for raising and lowering a frame carrying a grinding surface 
in pulverizers of this character, and actuating machinery for that pur- 
pose. Some of thèse patents were cited against the claims submitted 
by the complainant, and, after a number of broader claims submitted 
were rejected, the Patent Office finally allowed claims as novv appears 
in patents 1 and 2 only after they had been limited as hereinabove indi- 
cated. If the complainant is permitted to broaden the scope of his 
claim so as to include the defendant's device, it at the same time makes 
them sufficiently broad to cover what already existed in the prior art 
at the time his patent was granted. 

In Hubbell v. United States, 179 U. S. 80, 21 Sup. Ct. 24, 45 L. Ed. 
95, it is said the claim as allowed must be read and interpreted with 
référence to the rejected claim and to the prior art, and cannot be so 
construed as to cover either what was rejected by the Patent Office or 
disclosed by prior devices. See, also, . Corbin Cabinet Lock Co. v. 
Eagle Lock Co., 150 U. S. 40, 14 Sup. Ct. 28, 37 L. Ed. 989 ; Royer v. 
Coupe, 146 U. S. 524, Ï3 Sup. Ct 166, 36 L. Ed. 1073; Brill v. St. 
Louis Car Co., 90 Fed. 667, 33 C. C. A. 213 ; Walker on Patents, § 
187a. ' : 

It will not be necessary to consider the question of the validity of 
the two claims of complainant's patent in question. The file wrapper 
of the Patent Office makes it very clear that this dumping cage for 
crushers and pulverizers is restricted in its structural limitations to one 
in which "the pivot of the frame is located below the grinding surface 
when the frame is in operative position" ; and in the second claim 
thèse limitations are to "a chain connected with the free end of the said 
frame, a winding shaft around which sàid chain is wound, * * * 
and a hand wheel on said shaft." As to its functional limitations, it is 
limited to the dumping feature of the actuated frame. The device 
iised by the défendant is not a dumping cage, nor is the pivot of thf; 
frame located below the grinding surface when the frame is in opéra- 
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tive position, nor is the actuating device used by it like the one de- 
scribed in claim 2 of complainant's patent. It is évident that the pivot 
of the complainant's cage is located sufficiently low down under the 
grinding surface, which location, in connection with the short section 
of the lower half of the casing, enables the cage to swing down quite 
or nearly to a vertical line, resulting in the dumping of ail material that 
may be resting upon the cage. In the defendant's cage, however, the 
pivot is not located below the grinding surface when the cage is in 
operative position. It is located more to the side of the casing, and the 
cage, which is the grinding surface of the machine, comprises nearly 
the whole lower half of the casing. When it is swung down, it will 
not dump the material resting upon it, but it is so arranged that any 
foreign substance can be removed by the hand. The arrangement, 
however, is intended for the purpose of adjusting the grinding surface 
to the hammers as they shorten from wear. The actuating device is 
entirely différent from the one used by the complainant, although it 
performs the same function, which is to lower and raise the cage, but 
the lowering and raising of a cage was old in the art and other de- 
vices had been used for that purpose. The complainant in claim 2 was 
restricted to the mechanism therein set forth, and it cannot now en- 
large that claim to include other devices, such as the one adopted by 
the défendant. 

Having concluded that the defendant's machine as manufactured by 
it and set forth in a stipulation made part of this record does not in- 
fringe claims 1 and 2 of complainant's patent, the prayer of the com- 
plainant's bill is refused, and the bill dismissed, with costs. 



KUTIIE V; FARRINGTON, Chief of Police. 

(District Court, D. Oregon. December 20, 1909.) 

No. 5,072. 

Intoxtcating Liquoes (§ 10*) — Power of Municipal Corporation to Con- 
TROL — Construction of Charter. 

Wliere the ouly autliority of a clty In Oregon to lieense, regulate, or 
pi'ohibit clrinkhig places or the sale of liquors was given by a provision 
of Its ehartei-, which was superseded, as held by décisions of the state 
courts, by the adoption of prohibition at an élection held under a county 
option statute, the eity was witlioiit power to enaet an oi'dinance pro- 
hibiting the sale of nonlntoxicating liquors. 

[l'^d. Note. — For other cases, see lutoxieating Liquors, Dec. Dig. § 10.*] 

Application by Charles F. Kuthe, against Ë. A. Farrington, Chief 
of Police, for a writ of habeas corpus. Petitioner discharged. 

Woodcock & Potter and John M. Pipes, for plaintiff. 

WOLVERTON, District Judge. The petitioner was, on Novem- 
ber 13, 1908, accused of violating Ordinance No. 788 of the city of 
Eugène, entitled "An ordinance to prohibit the sale of nonlntoxicating 
malt liquor in the city of Eugène." He entered a plea of guilty, and 

•For other cases see same topic & i numbkk In Dec. fe Am. Dlgs. 1907 to date, & Rep'r Indexer 
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was duly taken în charge by the Chief of Police. Whereupon this pro- 
ceeding was begun by habeas corpus to secure bis libération. 

The sole question présentée! is whether the city of Eugène is au- 
thorized, under its charter, to adopt an ordinance of the kind under 
which the petitioner was being prosecuted. By subdivision 18 of sec- 
tion 48 of the charter, adopted in 1905 (Sp. Laws 1905, p. 252), the 
city was empowered "to Hcense, tax, regulate or prohibit barrooms, 
drinking shops, tippling houses, billiard rooms, dance houses, and ail 
places where spirituous, malt or vinous liquors are sold." The adop- 
tion of this provision of the charter, although slightly changed in 
wording, is but a re-enactment of the same provision contained in a 
previous charter of the city, adopted by the Législative Assembly in 
1893 (Sp. Laws 1893, p. 574). So it has been held in the state court 
(Renshaw v. Lane County Court, 49 Or. 526, 89 Pac. 147), with référ- 
ence to this provision, that it was but a continuation of the former 
provision, and not a new enactment of the date of the later charter. 
What is known as the "local option" statute was adopted in the state 
June 6, 1904 (Laws 1905, p. 41). Under this statute an élection was 
held June 4, 1906, within the county of Lane, in which the city of 
Eugène is located, to détermine whether or not the sale of intoxicating 
liquors should be prohibited in the entire county, which resulted favor- 
ably to prohibition. Such élection, within the purview of the local 
option law, had the effect to suspend the charter provisions with réf- 
érence to licensing saloons or places where intoxicating liquors are 
sold. Renshaw v. Lane County Court, supra ; Baxter v. State, 49 Or. 
353, 88 Pac. 677, 89 Pac. 369 ; State v. County Court, 101 Pac. 907. 

So that the city of Eugène is without authority to regulate the sale 
of intoxicating liquors. But the authority to regulate the sale of non- 
intoxicating malt liquors is referable, if at ail, to the same charter 
provision. This having been superseded, as I hâve shown, by the 
force of the local option law, the authority in any form does not exist. 
But, however this may be, the question has been determined by the 
state court, namely, the circuit court of the state of Oregon for Lane 
county, in accordance with this view, and I feel bound by that adjudi- 
cation, being a construction of the laws of the state, especially as it is 
^'ised upon identical facts. 

The petitioner will therefore be discharged. 



UNITED STATES v. BENNBÏT & LOEWENTHAL. 

(Circuit Court, S. D. New York. November 27, 1909.) 

No. 5,356. 

Cf UTOMs DuTiEs (§ 75*)— Appeaisembnt— Approval of Pro Forma Invoice. 

Entry was made on a pro forma invoice and tlie value stated tlierein 
was approved by the appraiser, wlio also, however, approved the lower 
value given in a consular Invoice subsequeutly produced by the Importer. 
Held, that duty should hâve been assessed on the basis,.of the latter value. 

[Ed. Note. — For other cases, see Customa Duties, Dec. Dig. § 75.*] 

I ir otier cases see same toplo & i numbbh in Dec. & Am. Digs. 1907 to date, & Rep'r ladexe» 
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On Application for Review of a Décision by the Board of United 
States General Appraisers. 

The décision below sustained the importers' protest against the as- 
sessment of duty by the collector of customs at the port of New York; 
the Board's opinion reading as f ollows : 

HAY, Generul Appraiser. In this case entry was made on a pro forma in- 
Toiee. From the testimony it appears that wheu the cousu) ar Invoice arrived 
it was found to bear a lower value for the merchandise in question than that 
coiitulned m the pro forma Involce. The collector assessed duty upon the 
value given in the pro forma Invoice, rejecting as illégal and unwarrantod 
the second appraisement made by the appraiser approvlng the value given in 
the consular Invoice. 

ïhe merchandise should hâve been assessed upon the value stated In the 
consular invoice, the appraiser havlng approved that value. Foard's Case, 
G. A. 6,723 (T. D. 28,790). 

The protest Is sustained, and the collector direeted to reliquldate the entry 
accordingly. 

D. Frank Lloyd, Deputy Asst. Atty. Gen., for the United States, 
Oppenheimer & Arnold, for importers. 

MARTIN, District Judge. Décision affirmed. 



RICE & HOCIISTER v. UNITED STATES. 

(Circuit Court, S. D. New York. November 10, 1909.) 

No. 5,495. 

Customs Diities (§ 24*) — Classification— Pyroxylin Rons. 

Pyroxylin rods partly finished are dutiable as partly flnished "articles" 
of pvroxvlin, under Tarife Act .Tuly 24. 1897, c. 11, § 1, Schedule A, par. 
17, 30 Stat. 152 (U. S. Comp. St. 1901, p. 1028). 

[Ed. Note. — For other cases, see Customs Duties, Dec. Dig. § 24.*] 

On Application for Review of Décision by the Board of United 
States General Appraisers. 

Kammerlohr & Duffy (John G. Dufïy, of counsel), for importers. 
D. Frank Lloyd, Deputy Asst. Atty. Gen. (Charles D. Lawrence, of 
counsel), for the United States. 

MARTIN, District Judge. The importation in controversy con- 
sists of pyroxylin in the form of rods. It was assessed for duty at the 
rate of 65 cents per pound and 2.5 per cent, ad valorem under Tarifif 
Act July 24, 1897, c. 11, § 1, Schedule A, par. 17, 30 Stat. 152 (U. S. 
Comp. St. 1901, p. 1()28). The importers protested, claiming that 
duty should hâve been assessed at the rate of only 60 cents per pound 
under said paragraph. 

Paragraph 17 is as follows: 

"Collodion and ail compounds of pyroxylin, whether known as celluloïd or 
by any other name, fifty cents per pound ; rolled or in sheets, unpolished, and 
not made up into articles, sixty cents iier pound ; if in finished or partly fin- 
ished articles and articles of which collodion or any compound of pyroxylin 

*For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indsxei 
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is the component materlal of clilef value, sixty-flve eeuts per pound and tweii- 
ty-flve per centum ad valorem." 

The Board has found as a fact that this was a partly finished prodtict 
as imported, and therefore held the same to be properly dutiable under 
the third clause of said paragraph 17. It is a simple question of fact. 
I hâve examined the record, and can see no reason why the court 
should disturb this finding of the Board. 

Décision afErmed. 



In re DIX. 

(District Court, E. D. Pennsylvania. February 10, 1910.) 

No. 2,924. 

Eankbuptcy (§ 323*)— Pbovable Claims— Amount— Purchase op Mortgaged 
Pkoperty by Creditor. 

Where the holder of mortgages given by a bankrupt foreclosed aud bid 
in the property for a nominal sum, there being no competlug bid, ou liis 
flling a claini against the bankrupt estate for the balance of his debt, tlie 
actual value of the property may be iuquired into, and his clalm will be 
allowed only for the amount equitably due. 

[Ed. Note. — For other cases, see Bankruptcy. Cent. Dig. §§ 503. 513 ; Dec. 
Dig. § 323.*1 

In the matter of Charles H. Dix, bankrupt. On review of order of 
référée. Afiàrmed. 

Lewis L. Smith, for claimant. 
George J. Edwards, Jr., for trustée. 

J. B. McPHERSON, District Judge. The facts of this case are as 
f ollows : 

The bankrupt owed James L,. Cocker $6,655.40 upon two bonds, 
secured by two mortgages upon two houses and lots of ground. The 
mortgages were foreclosed, and thé sherifï sold the property to Cocker 
for $100. There was no other bidder at the sale, and the sum paid 
by Cocker was applied to the costs. He received ofifîcial deeds and 
went into possession. Afterwards, he presented a claim against the 
bankrupt estate for the full amount of the bonds. In his examina- 
tion before the référée he testified that the houses rented for $53 a 
rnonth; that their combined value was about $5,000; that he would 
hâve bid $5,500 at the sherifif's sale in order to protect his mortgages ; 
and that he was. willing to take now $6,500 for the property, as he had 
spent about $400 in improvements since the sale. He summed up his 
position very frankly by saying that he thought in fairness the bank- 
rupt owed him about $500 ; but when the référée took him at his word, 
and reduced his claim to that sum, he declined to acquiesce and had. 
the question certified. 

The allowance of the claim iti full was resisted on the ground tHat 
only a small part, if any, of the debt was equitably due, and this con- 
tention was sustained by the learned référée (George E. Darlington, 
Esq.), who allowed only $500, as has already been stated. The pre- 

•For other cases see same toplc & § numbeh In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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cise question now involved was recently decided by the Court of Ap- 
peals for the Third Circuit in Winter's Appeal, 174 Fed. 556, and I 
refer to the opinion of the court in that case for the reasoning that 
justifies the approval of the referee's order. It may perhaps be ad- 
visable to call particular attention to the fact that both in Winter's 
Appeal and in the présent controversy there was no compétitive bid- 
ding, and that the mortgage creditor was there fore not opposed in the 
process of transforming his interest from the ownership of a mort- 
gage to the ownership of the fee. In neither case did the amount bid 
at the sale throw any light on the real value of the property, and in 
both cases the real value affirmatively appeared in the bankruptcy 
proceedings. 

On thé authority of Winter's Appeal, the order of the référée is 
affirmed. 



In re BEIHL. 

(District Court, E. D. Pennsylvania. February 10, 1910.) 

No. 3,511. 

Bankruptcy (§ 184*)— Propebty Passing to Trustée— Invalid JIortgage of 
PersonaLty. 

An insolvent conveyed Personal property of which he was the absolute 
owner to a creditor for the expressed considération of $1, and took back 
a lease of the same, also giving a nominal considération, witli the right In 
the lessee to repurchase If he had paid his indebtedness to the lessor. 
Held, that the transaction was an attempted mortgage, invalid under the 
law of Pennsylvania for want of delivery, and that on the bankruptcy of 
the debtor the property passed to his trustée. 

[Ed. Kote.^F'or other cases, see Bankruptcy, Cent. Dig. §§ 275-277 ; Dec. 
Dig. § 184.*] 

In the matter of Ernest H. Beihl, bankrupt. On review of order 
of référée. Affirmed. 

FrankHn Spencer Edmonds, for George W. Edmonds. 
George P. Rich, for trustée. 

J. B. McPHERSON, District Judge. The facts of this dispute 
are not in question, and may be thus stated : 

A voluntary pétition was filed by the bankrupt on July 2, 1909. A 
few days before — on June 25th— his landlord had distrained for rent 
upon the horses and wagons now in controversy. The District Court 
restrained the sale, and thereupon George W. Edmonds claimed to be 
the owner of the articles levied upon, averring that Beihl had sold 
them to him on May lOth, and was in possession under a lease made 
by Edmonds on the same day. The transaction was as follows: 
Beihl, who was a retail dealer in coal, owed Edmonds $255.53 for coal 
previously bought. In considération of this debt, and of Edmonds' 
promise to furnish more coal to be used by Beihl in his retail trade, 
the bankrupt made a bill of sale of the horses and wagons. This doc- 
ument sells the property for an expressed considération of $1, saying 

*For otber cases see same topic & § numbeh in Dec. & Am. Digs, 1907 to date, & Rep'r Indexes 
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nothing about the other considérations. On the same day Edmonds 
made a lease of the horses and wagons to Beilil for one year f rom 
May 15th, at a rental of $1 a month. The agreement provides for 
the return of the property at the end of the year in good order, save 
for reasonable wear, and gives to Beihl an option to buy for $10 with- 
in one month thereafter, but expressly déclares that Beihl may only 
exercise this option if he has then paid ail his indebtedness to Ed- 
monds. Under thèse agreements Edmonds delivered to the bankrupt 
a further quantity of coal, valued at $925. The landlord's claim 
amounted to $487.73, and it was finally arranged before the référée 
that Edmonds should pay this sum, should take over the horses and 
wagons at a valuation of $1,250, and should pay to the trustée the bal- 
ance in exçess of the landlord's claim if it should be decided that the 
lease was not valid against the gênerai creditors of the bankrupt. The 
transaction of May lOth was in good faith, but there was no delivery 
of possession; Beihl continued to use the horses and wagons in his 
business until the pétition in bankruptcy was filed. 

Upon thèse facts the référée (Richard S. Hunter, Esq.) held that 
"the net resuit of this arrangement was undoubtedly under the Penn- 
sylvania law a pledge or mortgage of this property," and ordered Ed- 
monds to pay $717.73 to the trustée. In my opinion this order was 
right. I see no différence in principle between this case and In re 
Millbourne Mills Co. (C. C. A., 3d Circuit) 173 Fed. 177. There the 
miUing Company was the absolute owner of grain and flour in its own 
possession, and undertook to pledge it by issuing warehouse receipts, 
but without delivering the property itself. The attempted pledge was 
held to be invalid, and, of coursCj therefore the absolute title had pass- 
ed to the trustée. This is precisely what happened hère. The bank- 
rupt had an absolute title to the horses and wagons in his own posses- 
sion, and undertook to pledge them by a somewhat roundabout meth- 
od, but without delivering the property. The bill of sale and the so- 
called "lease" and the paroi contract concerning the payment of the 
past-due claim for coal — taken together, as they should be taken — 
clearly amount to a pledge or mortgage of the property. The bill of 
sale is équivalent to the deed, and the lease and paroi agreement con- 
stitute the defeasance. Davis v. Crompton, 20 Am. Bankr. Rep. 33, 
158 Fed. 735, 85 C. C. A. 633, is not in point. In that case the bank- 
rupt (the Arkonia Fabric Company) never had been the unqualified 
owner of the looms then in question. A qualifîed title by a conditional 
sale was ail that the company had ever acquired, and this therefore 
was ail that the trustée could take in succession to the bankrupt's right. 
No lien by levy or attachment had been gained by any créditer of the 
bankrupt, and the only disputed point was the extent of the trustee's 
title. It was held that the trustée did not get more than the bankrupt 
had to give, and must therefore take the looms subject to the condi- 
tions of sale. Hère, however, there is no conditional sale. The 
bankrupt was originally the unqualified owner of the property, and 
the trustée succeeded to that kind of ownership unless the bankrupt 
had previously transferred it. He had tried to transfer it; but the 
effort was of no avail owing to his failure to deliver possession, and 
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therefore the- trustée, although merely the représentative of the bank- 
rupt, succeeded to the absolute title. The différence between Davis 
V. Crompton and In re Millbourne Mills Co. seems to be clear. 
The décision of the référée is affirmed. 



In re KULLBERG. 
(District Court, D. Minnesota. October 1, 1909.) 

1. Eankbtjptcy (§ lGG*)—Ii.iENS— Evidence dp Intent to Defkaud Cbeditors. 

The mère tact that a préférence resulted from the giving of a mortgage 
by a bankrupt does not render it void under Bankr. Act July 1, 1898, c. 
541, § 67e, 30 Stat. 564 (U. S. Conip. St. 1901, p. 3440), as a transfer œade 
"wlth intent" to hinder. delay, or defraud his creditors. 

[Ed. Note. — For other cases, see Banliruptcy, Cent. Dig. § 252 ; Dec. Dig. 
§ 16G.*] 

2. Bahkkuptcy (§ 166*)— Liens— GooD Faitii of SIortgagee. 

The faot that a mortgagee, to whom a banlirupt gave a mortgage for a 
présent considération within four months prior to his banlîruptcy, knew 
that the proceeds were to be used to pay debts, does not Impeach his good 
faith, nor render the mortgage void under Bankr, Act July 1, 1898, c. 541, 
§ 67d, 30 Stat. 564 (D. S. Comp. St. 1901, p. 3449), unless he also knew, 
or had reasonable cause to belleve, that the borrower was insolvent. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 255-257 ; Dec. 
Dig. § 166.*] 

In the matter of John Kullberg, bankrupt. On review of décision 
of référée. Affirmed. 

Stevens & Stevens, for creditors. 
Dougherty & Dahl, for bankrupt. 

WILLARD, District Judge. The bare fact that a préférence re- 
sulted from this transaction does not make the mortgage void under 
the provisions of section 67e of the bankrupt act (Act July 1, 1898, c. 
341, 30 Stat. 564 [U. S. Comp. St. 1901, p. 3449]). 

Judge Sanborn, speaking for the Circuit Court of Appeals, Eighth 
Circuit, in the case of Coder v. Arts, 152 Fed. 943, 947, 83 C. C. A. 
91, 95 (15 L. R. A. [N. S.] 372), said: 

"A transfer made In good faith to pay or to secure an honest antécédent debt 
by an insolvent within four months of the filing of the pétition in banlcruptcy 
by or against hlm constitntes no évidence of an intent on his part to hinder, 
delay, or defraud other creditors, within the meanlng of section 67e of the 
bankrupt law, notwitUstaruling the fact that its necessary effect is to hinder 
and delay them, and to deprive them of the opportunity they miglit otherwise 
hâve had to collect thelr elalms in full." 

Having been given for a présent considération, the mortgage in 
question is valid under the provisions of section 67d if it was made 
in good faith, and not in contemplation of or in fraud of the act. 

The fact that the mortgagee knew that the proceeds were to be used 
to pay existing creditors does not make the mortgage void. This has 

«For other cases see same topic & § numbek In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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been héld by the Circuit Court of Appeals of this circuit in Stedman 
V. Bank of Munroe, 117 Fed. 237, 54 C. C. A. 269. It has also been 
held in the Circuit Court of Appeals for the Sixth Circuit in Re Sou- 
dan Manufacturing Company, 113 Fed. 804, 51 C. C. A. 473. Any- 
thing which may hâve been held to the contrary, in Re Pease (D. C.) 
129 Fed. 446, relied upon by the trustée, cannot prevail against the 
ruling of the Circuit Court of Appeals of this circuit. 

No fraud upon the act could hâve bèen contemplated unless Has- 
singer had reasonable cause to believe at the time the mortgage was 
made that Kullberg was insolvent, and this is the real question in the 
case. Itis a question of fact upon which the référée found in favor 
of the validity of the mortgage. The évidence presented before him 
was not, in my opinion, stronger than the évidence presented in other 
cases where it has been held by the Circuit Court of Appeals of this 
circuit, and in the Circuit Court of Appeals of other circuits, that the 
créditer did not hâve reasonable cause to believe that the debtor was 
insolvent. Coder v. Arts, 152 Fed. 943, 82 C. C. A. 91, 15 L. R. A. 
(N. S.) 372; Hussey v. Richardson-Roberts Dry Goods Co., 148 Fed- 
598, 78 C. C. A. 370 (8th Circuit) ; In re Eggert, 102 Fed. 735, 43 C. 
C. A. 1 (7th Circuit) ; Sharpe v. Allender, 170 Fed. 589, 96 C. C. A. 
104 (5th Circuit) ; s. c. In re Wolf Co. (P. C.) 164 Fed. 448. 

The order of the référée dated March 27, 1909, whereby the ap- 
plication of the trustée for the canceling and vacating of the chattel 
mortgage of $1,000 made to Robert M. Hassinger by the bankrupt 
Kullberg on the 8th day of December, 1908, was denied is in ail 
things hereby confirmed. 



PTJLVER V. LEONARD et al. 
(Circuit Court, D. Jflnnesota, Second Division. December 24. 1909.) 

1. Courts (§2G2*) — United States Ooubts-^ubisdiction. 

A Circuit Court of tlie United States lias no .Inrisdibtlon In proceedings 
to probate a will, even in the case of diverse citizenshlp. for such a pro- 
ceeding is neitJier an action at law nor a suit In equity. For the same rea- 
son, it has no Jurlsdiction to set aside the probate of a wlll ; but, if the 
statntes of the state in which the property of the deceased Is beîng admln- 
Istered glve to Its courts of gênerai .îurisdiction the rlght to entertain an 
original action to set aslde the prol>ate of a will, such a suit may be main- 
talned in a Circuit Court of the United States, in case the parties are eiti- 
zeus of différent states and more than $2,000 is involved. 

[Ed. Note. — For other cases, see Courts, Cent. Dlg. §§ 797, 708 : Dec. 
Dig. § 262.*' 

Trobate Jurlsdiction of fédéral courts, see note to Bedford Quarries Co. 
V. ïhomlinson, 30 C. a A. 270.] 

2. Courts (§ 262*)— Uisited States Oottkts— Jueisdiction. 

A person entitled to a distributlve share of the estate of a deceased per- 
son may maintain a suit in a Circuit Court of the United States against 
the administrator concerning his right to such share. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. §| 797, 798 ; Dec. Dig. 
I 262.*i 

•For other «ascs see same topic à § numeeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexer 
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3. EXBCTJTOES AND ADMINISTBATOES (§ 421*)— ACTIONS— NATURE AND FORM— 

Légal and Equitable. 
• A suit against an administra tor, executor, or guardian in référence to 
tlie projier exécution of his duty Is équitable in its nature, for such per- 
sous are considered as trustées. 

[Ed. Note. — For other cases, see Executors and Administrators, Cent. 
Dig. §1 1663, 1667 ; Dec. DIg. § 421.*] 

4. Courts (§ 311*) —United States Courts — ^Jubisdiction. 

A Circuit Court of the United States bas jurisdlctlon of a suit by tlie 
guardian of the person and estate of an incompétent, the guardian residing 
in North Dakota, where she was appointed, to compel an accounting by a 
guardian first appointed, residing in Minnesota, wliere the amount involved 
is over $2,000. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 858; Dec. Dlg. | 
311.*] 

5. Equity (§ 150*)— Plbading — Parties. 

A guardian of the i)erson and estate of an incompétent, the guardian re- 
siding in North Daliota, where she was appointed, and where she and the 
incompétent resided, sued in a Circuit Court of the United States a guard- 
ian in Minnesota, who was flrst appointed, and alleged that such guardian 
held, as guardian, a note signed by others, secured by mortgage, and that 
he had wrongfully satisfied the mortgage under a pretended authority of 
a probate court of Minnesota, which license was procured by fraud, and 
an accounting was sought. Helcl, that the bill was not multifarious, and 
that malvers of tlie note were jaroperly jolned as défendants. 

[Ed. Note.— For other cases, see Equity, Cent. Dlg. §§ 342, 371-379; Dec. 
Dlg. § 150.*] 

6. Courts (§ 50!)*) — Cosflicting Jukisdiction — State and United States 

Courts. 

The fa et that the Minnesota probate court had approved tiie release did 
not deprire the fédéral court of power to set it aslde, if obtained by fraud. 

[E<1. Note. — For other cases, see Courts, Cent. Dlg. |§ 13G4-1371 ; Dec. 
Dig. § .509.*] 

7. Guardian and Ward (§ 170*)— Action by Foreign Guardian. 

A guardian, as such, cannot niaintain an action In a state otlier than 
the one in which he was appointed. Such an action can be niaintained in 
a foreign state only by virtue of a statute of that state permitting it 

[Ed. Note. — For other cases, see Guardian and Ward, Cent. Dig. §§ 570- 
573 ; Dec. Dig. § 170.*] 

8. Guardian and Ward (§ 170*)— Action by Foreign Guardian— Pleading. 

Rev. Laws Mlnn. 1905, § 3842, provides that a guardian appointed in an- 
other state may sue in the state, but tliat he must file an authentlcated 
copy of his letters in the probate court of the couuty where the ward's 
property is situated. Hcld. that a bill by a guai'dian was not demurrable 
for failure to allège a filing of a copy. 

|Bd. Note. — For other cases, see Guardian and Ward, Cent. Dlg. §§ 570- 
573 ; Dec. Dig. | 170.* 1 

9. Guardian and Ward (§ 130*)— Action by Guardian— Pleading. 

Where a bill by a guardian, as such, showed that the suit was brought 
in her représentative eapacity, but the title did not show it, if necessary, 
the tltle might be amended. 

[Éd. Note. — F'or other cases, see Guardian and Ward, Cent. Dig. §§ 440- 
44(5 ; Dec. Dig. § 130.*] 

In Eqtiity. Suit by Bernice L. Pulver against Edmund P. Léonard 
and others. Demurrer to the bill overruled. 
Charles G. Laybourn, for complainant. 
Seager & Seager, for défendants. 

•For other cases see same topie & S nWmeeh in Dec. & Am. Digs. 1907 to date, A Rep'r Indexe» 
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WILLARD, District Judge. This case stands upon a demurrer to 
the bill, which allèges, among other things, that on January 23, 19^3, 
there were issued ont of the office of the judge of the probate court of 
Watonwan county, Minn., to the défendant Edmund P. Léonard, letters 
of guardianship over the estate of Byron C. Léonard, then and there 
adjudged by said probate court to be incompétent to hâve the manage- 
ment of his property ; that in the spring of 1905 Byron C. Léonard re- 
moved from the state of Minnesota, and took up his résidence in the 
State of North Dakota, and continued thereafter to réside with the ora- 
trix, his sister, in the county of Ward, in the state of North Dakota; 
that thereafter the county court of said county of Ward, said court 
then having jurisdiction df the administration of the estâtes of incom- 
pétent persons, and jurisdiction over the person and estate of Byron 
C. Léonard, duly issued to the oratrix, on the 17th day of March, 1906, 
letters of guardianship over the person and estate of Byron C. Léon- 
ard ; and that the oratrix is the duly authorized, qualified, and acting 
guardian of the person and estate of said Byron C. Léonard. The bill 
further allèges that the défendant Edmund P. Léonard has under his 
control in said county of Watonwan personal property belonging to the 
estate of Byron C. Léonard of the value of more than $5,000, and that 
he has wrongfully and unlawfuUy diverted the funds and property of 
said Byron C. Léonard to his own use, and that he has failed to report 
and account for certain sums of money which hâve corne into his hands 
as guardian of the estate of said Byron C. Léonard ; that the oratrix 
has, since her appointment as guardian as aforesaid, demanded that the 
said Edmund P. Léonard turn over to her the property and estate of 
the said Byron C. Léonard; and that said défendant has neglected and 
refused so to do. In the prayer of the bill it is asked, among other 
things, that the défendant Edmund P. Léonard be required to account 
to the oratrix for the funds and property belonging to said Byron C. 
Léonard which hâve come into his hands as guardian of this estate. 

One of the grounds specified in the demurrer to the whole bill is that 
this court has no original jurisdiction of the subject-matter of the ac- 
tion, and it is urged by the défendants that the probate court of Waton- 
wan county has exclusive jurisdiction of the matters set out in the bill, 
so far as they relate to any accounting by the défendant Edmund P. 
Léonard as guardian of the estate of Byron C. Léonard. The question 
thus presented, namely, to what extent the courts of the United States 
bave jurisdiction over wills and the settlement of estâtes of deceased 
persons, has frequently come before the Suprême Court, and certain 
propositions hâve been established. 

The Circuit Court of the United States has no jurisdiction in pro- 
ceedings to probate a will, even in the case of diverse citizenship, 
for such a proceeding is neither an action at law nor a suit in equity. 
For the same reason it has no jurisdiction to set aside the probate of a 
will ; but, if the statutes of the state in which the property of the de- 
ceased is being administered give to its courts of gênerai jurisdiction 
the right to entertain an original action to set aside the probate of a 
will, such a suit may be maintàined in the Circuit Court of the United 
States, in case the parties are citizens of différent states and more than 
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$2,000 is involved. Farrell v. O'Brien, 199 U. S. 89, 35 Sup. Ct. 727, 
50 L. Ed. 101. 

"Foreign creditors may establish their debts in the courts of the 
United States, and the adjudications of those courts prevail, notwith- 
standing the fact that the laws of the states limit the right to prove 
such demands to proceedings in the probate courts of the states where 
the administrations are pending." Brun v. Mann, 151 Fed. 145, 80 
C. C. A. 513, 12 h. R. A. (N. S.) 154 (Eighth Circuit) ; Security Trust 
Company v. Black River National Bank, 187 U. S. 211, 23 Sup. Ct. 52, 
47 L. Ed. 147. 

A person entitled to a distributive share of the estate of a deceased 
person may maintain a suit in the Circuit Court of the United States 
against the administrator concerning bis right to such share. Payne 
V. Hook, 7 Wall. 425, 19 L. Ed. 260. So may an administrator ap- 
pointed in Pennsylvania maintain in the Circuit Court of the United 
States a suit against an administrator appointed in New Jersey. Hayes 
V. Pratt, 147 U. S. 557, 13 Sup. Ct. 503, 37 L. Ed. 279. 

In connection with such suits it has been held, however, that when 
the probate court of a state is administering the estate of a deceased 
person, the assets thereof are in the custody of the court, and that a 
judgment in such a suit against the administrator cannot bave the ef- 
fect to deprive said probate court of such possession. Byers v. Mc- 
Auley, 149 U. S. 608, 13 Sup. Ct. 906, 37 L. Ed. 867; IngersoU v. 
Coram, 211 U. S. 335, 29 Sup. Ct. 92, 53 L. Ed. 208. In such cases 
the judgment must be made out of the administrator personally, or out 
of his bondsman. Byers v. McAuley, supra. 

While it may be true that ail of the relief asked in this suit cannot 
be granted, it is apparent from the foregoing authorities that the pro- 
bate court of Watonwan county has not exclusive jurisdiction concern- 
ing the accounts of Edmund P. Léonard as guardian. 

A suit against an administrator or executor in référence to the 
proper exécution of his duty is équitable in its nature, for such persoiis 
are considered as trustées. Green v. Creighton, 23 How. 90, 16 L. Ed, 
419. If an executor or an administrator is a trustée, so must be a 
guardian. 

The oratrix résides in the state of North Dakota, Edmund P. Léon- 
ard résides in the state of Minnesota, the matters set forth in the com- 
plaint are équitable in their nature, and the amount involved is more 
than $2,000. This court, therefore, has jurisdiction of the suit. 

In addition to Edmund P. Léonard, Edmund E. Léonard, and his 
wife, Jennie E. Léonard, are joined as défendants. The plaintiff al- 
lèges that Edmund P. Léonard, as guardian of Byron C. Léonard, held 
a note for $6,000, signed by the défendants Edmund E. Léonard and 
Jennie E. Léonard, that this note was secured by a mortgage upon cer- 
tain real estate in Watonwan county specifically described in the bill, 
and that Edmund P. Léonard, assuming to act as the guardian of By- 
ron C. Léonard, wrongfully and unlawfuUy satisfiéd and discharged 
said mortgage of record, and that this discharge was made under a pre- 
tended authority and license of the probate court of Watonwan county, 
which said license was wrongfully procured from the court by misrep- 
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resentation made thereto by Edmund P. Léonard. The bill prays, 
among other things, that the satisfaction of this mortgage may be can- 
celed and annulled, and that the mortgage itself be reinstated, and that 
the same be foreclosed. 

One of the grounds of the demurrer to the bill is that it is multi- 
farious, and it is said that Edmund E. Léonard and Jennie E. Léonard 
are improperly joined as défendants. The purpose of the bill is to 
secUre a full accounting f rom Edmund P. Léonard, and such account- 
ing çannot be had withput determining whether the mortgage of $6,000 
ought or ought not to hâve been discharged. In the case of Payne v. 
Hook, 7. Wall. 425, 433, 19 L. Ed. 260, it is said : 

"It 19 said the Mil Is multifarlous, but we cannot see any grouud for sueh 
an ob;[oction. A bill cannot be said to be multifarlous unless it einbraces dis- 
tinct matters, which do not affect ail the défendants alike. This case Involves 
but. a single matter, and that is the true condition of the esta te of Flelding 
Ourtls, which, when ascertained, will détermine the rights of the next of kin. 
In this investigation ail the défendants are jointly Interested. It is true the 
bill seeks to open the settlements with the, probate court as fraudulent, aud to 
cancel the receipt and transfer froni the coniplainant to the admlnistrator, 
because obtained by false représentations; but the détermination of thèse 
questions is necessary to arrive at the proper value of the estate, and in thelr 
détermination the sureties are concerned, for the very object of the bond 
which they gave was to protect the estate agaiust frauds, which the admln- 
istrator might commit to its préjudice." 

The f act that the probate court approved this release does not de- 
prive this court of the power to set it aside, if the order df the probate 
court was obtained by fraud. McDaniel v. Traylor, 196 U. S. 415, 25 
Sup. Ct. 369, 49 L. Ed. 633. Edmund E. Léonard and Jennie E. 
Léonard are proper défendants, for the reasons stated. It is not neces- 
sary now to décide whether ail the relief asked against them, including 
the foreclosure of the $6,000 mortgage, can or cannot be granted. 

Another ground set out in the demurrer is that it does not appear 
f rom the bill that the plaintiff has the légal right and authority to main- 
tain this suit. A guardian, as such, cannot maintain an action in a 
State other than the one in which he was appointed. Lawrence v. Nel- 
son, 143 U. S. 215, 222, 12 Sup. Ct. 440, 36 L. Ed. 130. Such an ac- 
tion can be maintained in a foreign State only by virtue of a statute of 
that State permitting it. Lawrence v. Nelson, supra; Hayes v. Pratt, 
147 U. S. 557, 13 Sup. Ct. 503, 37 L- Ed. 279. The statutes of Minne- 
sota do permit a guardian appointed in another state to sue in this state. 
Rev. Laws Minn. § 3842. The Minnesota law, however, provides that 
the plaintifï must file an authenticated copy of his letters in the probate 
court of the county in which his ward's property is situated. There is 
no allégation in the bill that this has been done. That the suit cannot 
be maintained unless it has been done seems clear ; but the question is 
whether the bill is demurrable for failure to allège a compliance with 
the. statute. The case of Pope v. Waugh, 94 Minn. 502, 103 N. W. 
500, seems décisive upon this point. The court thére said : 

"The failure of plaintiff to flle the certlfled copy of his letters of adminis- 
tration went to his eapacity to sue, and, not liaving been ralsed by answer, 
was waived, Section 5235, Gen. St. .1884, provides, in efCect, that, when the 
légal eapacity of the plaintiff to sue does not affirmatlvely apf)ear upon the 
face of the eomplainf, objection must be talcen by luiswer ; if it does affirma- 
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tively appear. it mu»t be taken by demurrer. Want of eapacity to sue did 
not afiirmatively appear froin the complalnt In thls case." 

In the title of the suit the complainant named is Bernice L. Pulver. 
The title does not say as guardian of Byron C. Léonard. It, however, 
sufficiently appears from the body of the bill that the suit is brought in 
her eapacity as guardian, and, if necessary, the title can be amended, 
so as indicate that fact. The body of the bill shows the eapacity in 
which she in fact sues. 

The resuit is that the demurrer must be, and the same is, overruled, 
without costs, and the défendants shall answer the bill by the first 
Monday in February, 1910. 



In re JOHNSON. 

(I>isti-ict Court, D. Minnesota, Fourth Division. Marcb f), 1910.) 

1. BANKKUPTCY (§ ;!!Jf)*)— ÏITI.E OF TRUSTEE— EXEMPT PrOPERTY— INSUBANCE. 

Bankr. Aet .Jiil.y 1, ISQS, c. ,541, § 6, 30 Stat. .'>48 (i:. S. Comp. St. 1901, 
p. 3424), autliorizing tlie allowance to a banlvrupt of exemptions prescribed 
by the state law, is not limited by section 70a (.5), requiring a banltrupt to 
pay to the trustée the cash surrender value of Insurance, or to transfer the 
Insurance as assets. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. |§ 201, 6G4 ; Dec. 
Dig. § 396.*] 

2. Bankruptcy (§ 396*)— Title of Trustée— Exempt Propebty— Insurance. 

Under Kev. Laws Minn. 1905, § 1691, providing that, wheuever insurance 
is effected in favor of anotUer, the beneficiary shall be entitled to Its pro- 
ceeds against the credltors and représentatives of the iusured. and ail 
premlums paid in fraud of creditors, vvith interest thereou, shall inure to 
their benefit, if the company be speciflcally notified thereof before payment, 
and sec-tion 1692, providing that every policy made payable to the wife of 
the insured siiall inure to lier separate use, and that of her children, sub- 
ject to section 1(!91, and that the person applying for or procuring such 
policy may change the beneflciaries, if the cousent of the iieneflciary be ob- 
taiued or the power to do so is reserved in the coutract, a banlvrupt, hold- 
ing a policy payable to his wife, cannot be required to pay tlie surrender 
value of the policy to the trustée, though it reserves to hiui the right to 
change the beneficiary. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 201, 064 ; Dec. 
Dig. g 390.*] 

In the Matter of Otto M. Johnson, Bankrupt. Proceeding to review 
an order of the référée relating to insurance held by bankrupt. Re- 
versed, and case remanded. 

Ingman S. Winland, for bankrupt. 
S. M. Finch, pro se. 

WILLARD, District Judge. At the time Johnson was declared a 
bankrupt he had a policy of insurance on his own life for -$1,000, is- 
sued on November 25, 1902, by the John Hancock Mutual Life Insur- 
ance Company, of Boston. The policy was payable to Alaia Johnson, 
the wife of the bankrupt, and contained the following clause : 

*For other cases see same topic & § nu.vibep. in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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"The însured may change the bénéficiai interest herein from time to time, 
subject, however, to the rights of any assignée, uixin flling a written i-equest 
with the Company î't its home office in such forni as it may require; but no 
change shall take t__<!ct unless and until indorsement thereon shall hâve been 
made thereon by the président or secretary." 

The cash surrender value of the poHcy is $115.08. At the time 
Johnson was adjudicated a bankrupt the po.xy had not been surren- 
dered, nor had any surrender been sought, and at that time there had 
been no change in the beneficiary. The référée held that the bankrupt 
must pay the trustée the cash surrender value, to wit, $115.08, before 
he would be entitled to retain the policy. The bankrupt is now seek- 
ing by this proceeding a review of that order. 

Section 6 of the bankrupt act (Act July 1, 1898, c. 541, 30 Stat. 548 
[U. S. Comp. St. 1901, p. 3424]), relating to exemptions, is not lim- 
ited by the provisions of the same act found in section 70a (5). The 
provisions of the latter section, relating to the payment by the bank- 
rupt of the cash surrender value of an insurance policy before he can 
retain it, can only be applied in a state where such policy is not exempt. 
Holden v. Stratton, 198 U. S. 202, 25 Sup. Ct. 656, 49 L. Ed. 1018 ; 
Hiscock V. Mertens, 205 U. S. 202, 27 Sup. Ct. 488, 51 L. Ed. 771. 
The only question in the case, therefore, is whether this policy is ex- 
empt under the laws of Minnesota. 

Sections 1691 and 1692 of the Revised Laws of Minnesota of 1905 
are as follows : 

"Sec. 1691. Whenever any insurance is effected in favor of another, the 
beiieflciary shall be entitled to its proceeds against the creditors and représen- 
tatives of the person effecting the same. Ail premiums paid for insurance in 
fraud of credito;rs with interest thereon, shall inure to their benefit from the 
proceeds of the policy, if the Company be speeifically notiiied thereof in writing 
before payment. 

"Sec. 1692. IDvery policy made payable to, or for the benefit of , the wlfe of 
the insured, or after its issue assigned to or in trust f or her, shall inure to her 
separate use and that of her children, subject to the provisions of section 1691. 
But the person applying for or procuring such jxilicy may change the beneficiary 
or beneficiaries, if consent of the beneficiary or beneficiaries named in the policy 
be obtained, or if a povs'er so to do Is reserved in the contract of insurance, or 
In case of the death or divorcement of the married woman named as bene- 
ficiary." 

If it were not for the provision contained in the policy giving the 
insured a right to change the beneficiary, there could be no doubt but 
that it would corne within the terms of section 1691. The doubt, if 
there be any, arises from the existence of this right on the part of the 
bankrupt. As far as appears, the question thus presented has not been 
decided by the Suprême Court of the state of Minnesota. The only 
case decided by that court to which attention has been called is the 
case of Nellie Remley v. Travelers' Ins. Co., 108 Minn. 31, 121 N. W. 
230. 

The rights of the trustée are fixed as of the date of the adjudication. 
When the rights of the trustée in this proceeding were thus fixed, the 
beneficiary named in this policy was the wife. The insurance was 
then for her benefit, and in my opinion it should be held exempt from 
the claims of the bankrupt's creditors by virtue of the provisions of 
section 1691. It was held in the District Court in the District of Ken- 
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tucky (In re Pfaffinger, 164 Fed. 526) that a policy which contained a 
clause similar to the one in this case was nevertheless exempt under 
the Kentucky law, which is substantially the same as the Minnesota 
law. In Re Booss (D. C.) 154 Fed. 494, the policy provided for the 
payaient of $2,000 to the bankrupt in 1917 if he were living at that 
time; but if he died before that time the money was to go to his wife 
ïf living, and if not to his executors. The statute provided that a 
policy expressed to be for the benefit of a married woman should 
inure to her benefit, and not to the benefit of the creditors of the hus- 
band. It was held by the District Court for the Eastern District of 
Pennsylvania that the trustée had no interest in such a policy. The 
New York statute, construed in the Matter of White (C. C. A.) 174 
Fed. 333, is substantially différent from the Minnesota statute. 

The trustée, in my opinion, has no interest in this policy, and cannot 
compel payment by the bankrupt of its cash surrender value. 

The order of the référée is reversed, and the case remanded for fur- 
ther proceedings. 



UNITED STATES v. WHITNET et al. 

(arcuît Court, D. Idaho, Central Division. February 7, 1910.) 

1. Wateks and Wateb Courses (§ 32*) — Keseevoib Sites— Fokfeituee— 

Statutes— Conditions Subséquent. 

Act Oong. March 3, 1891, c. 561, 26 Stat. 1095 (U. S. Oomp. St. 1901, p. 
1571), authorizing the grant of public land for réservoir sites, section 20 
provides that, If any section of the canal shall not be completed wlthin five 
years after location, the rights granted shall be forf eited as to any uneom- 
pleted section of the canal, ditch or réservoir. Held that, such requlre- 
ment belng In the nature of a condition subséquent, a fallure to comply 
did not Ipso facto operate to divest the grantee of title and revest it in the 
govemment, but that, to be effectuai, the default must be followed by a 
déclaration of forfelture by some compétent authorlty, and, the grant be- 
lng of a public nature, the déclaration can only be by act of Congress or In 
an aijpropriate Judlcial proceedlng. 

[Ed. Kote. — For other cases, see Waters and Water Courses, Cent. 
Dlg. §§ 21, 22; Dec. Dig. § 32.*] 

2. Watebs and Wateb Courses (§ 32*) — Irrigation Rights— Forfeitube— 

Déclaration. 

Where a grantee of public land for an Irrigation réservoir site failed to 
complète his improvement for five years, as required by Act Gong. March 
3, 1891, c. 561, 26 Stat. 3095 (U. S. Comp. St. 1901, p. 1535), so that the 
same was subject to forfelture under section 20, it was not necessary to 
the enforcement of a forfelture that it should be first declared by act of 
Congress, but a forfelture could be enforced by the executive in judicial 
proceedings. 

[Ed. Note. — For other cases, see Waters and Water Courses, Cent. Dig. 
|§21, 22; Dec. Dig. § 32.*] 

Suit by the United States of America against Mamie L. Whitney, 
individually and as executrix of the estate of W. Grant Whitney, de- 
ceased. Decree for complainant. 

•For other ca«es see same topic £ S nxtubbb tn Dec. & Am. DIgs. 1907 to date, te Rep'r Indexe» 
176 P.— 38 
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C. H. Lingenf elter, U. S. Atty., and B. E. Stoutemyer, for the United 
States. 

T. D. Cahalan, Chas. H. Carey, James B. Kerr, and Ernest W. 
Hardy, for défendants. 

DIETRICH, District Judge. The suit is brought to enforce a for- 
feiture of the title to a réservoir site located on public land on account 
of an alleged breach by the grantee of a condition subséquent embraced 
in the ofiginal grant. From the bill and answer, upon which the cause 
is submitted, it appears that W. Grant Whitney, to ail of whose prop- 
erty interests the défendant has succeeded, in the year 1900 acquired 
such rights in, and title to, a certain réservoir site in the state of Idaho 
as accrue to a qualified person who fully compiles with ail the terms 
and conditions of sections 18 to 31, inclusive, of an act of Congress 
entitled "An act to repeal timber culture law, and for other purposes," 
approved March 3, 1891 (Act March 3, 1891, c. 561, 26 Stat. 1095, 
1101, 1102 [U. S. Comp. St. 1901, pp. 1535, 1570, 1571]), and an act 
amendatory thereof, approved May 11, 1898 (Act May 11, 1898, c. 392, 
§ 2, 30 Stat. 404 [U. S. Comp. St. 1901, p. 1575]), and with the rules 
and régulations of the Secretary of the Interior, adopted in pursuance 
thereof, excepting only the requirement that actual construction of the 
contemplated works be completed within the prescribed period of five 
years. Whitney located the site within 12 months prior to December 
13, 1899, upon which date he properly filed maps thereof in the local 
land office and with the Secretary of the Interior, who upon October 
18, 1900, duly approved the same and indorsed his approval thereon. 
Some préparation — the nature of which is not clearly disclosed — was 
made to finance and carfy, out the project, but no actual construction 
work was done upon the ground, which still remains in its natural con- 
dition. The only excuses offered for the default in completing the 
work within the time prescribed by law are that the grantee was greatly 
harrassed by litigation involving the title tp certain privately-owned 
lands embraced within the site, and, further, that some of complain- 
ant's agents circulated reports tending to cast a cloud upon the vàlidity 
of his claims, and calling into question his right to hold the site for 
réservoir purposes. Thèse excuses are not seriously urgéd by the de- 
fendant, and are dismissed as not presenting any substantial défense. 

In its gênerai features the act of March 3, 1891, is very similar to 
the railroad right of way act (Act March 3. 1875, c. 152, 18 Stat.- 483 
[U. S. Comp. St. 1901, p. 1568]). The language of section 18 is : 

"That thé right of way through the public lands aud réservations of the 
rnited States is hereby granted * * * to the extent," etc. 

Section 19 provides that, upon the approval of the map by the Secre- 
tary of the Interior, such approval shall be noted upon the plats in 
the local land office, "and thereafter ail such lands over which such 
rights of way shall pass shall be disposed of subject to such right of 
way." It is accordingly held that as in the case of a railroad right of 
way the grant is in praesenti, and that title to the land shown upon the 
applicant's maps vests in him upon the approval thereof by the Secre- 
tary of the Interior. Noble v. Union River Logging Co., 147 U. S. 
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171, 13 Sup. Ct. 271, 37 L. Ed. 123; Min., St. P. & Sault Ste. Marie 
Railroad Co. v. Doughty, 208 U. S. 251, 28 Sup. Ct. 291, 52 L. Ed. 474. 
Conceding that Whitney thus became vested with the title to the 
réservoir site, complainant contends for a forfeiture of ail rights so 
acquired, under and by reason of section 20 of the act, which, among 
other things, provides : 

"That If any section of sald canal or dltch shall not be completed wlthln five 
years after the location of sald section the rights herein granted shall be for- 
feited as to any uncompleted section of sald canal, dltch, or réservoir, to the 
extent that the same is not completed at the date of the forfeiture." 

This requirement being in the nature of a condition subséquent, the 
rule undoubtedly is that failure to compljr therewith does not operate 
ipso facto to divest the grantee of the title and reinvest the grantor 
therewith, but that to be effectuai, the default must be followed with a 
déclaration of forfeiture by some compétent authority, and, the grant 
hère being of a public nature, such déclaration can be made only by an 
act of Congress, or in an appropriate judicial proceeding. United States 
V. De Repentigny, 5 Wall. 211, 267-268, 18 h. Ed. 627 ; Schulenberg v. 
Harriman, 21 Wall. 44, 62-64, 22 L. Ed. 551 ; Farnsworth v. Minnesota, 
etc., Ry., 93 U. S. 49, 66-68, 23 L. Ed. 530; McMicken v. United 
States, 97 U. S. 204, 218, 24 L. Ed. 947; Bybee v. Oregon, etc., Ry., 
139 U. S. 663, 674-677, 11 Sup. Ct. 641, 35 L. Ed. 305 ; St. Louis, etc., 
Ry. V. McGee, 115 U. S. 469, 472-475, 6 Sup. Ct. 123, 29 L. Ed. 446 ; 
Railroad Co. v. Mingus, 165 U. S. 413, 430-434, 17 Sup. Ct. 348, 41 
L. Ed. 770. 

In Schulenberg v. Harriman, supra, the rule is stated to be as fol- 
lows : 

"In what manner the reserved rlght of the grantor for breach of the con- 
dition must be asserted so as to restore the estate dépends upon the character 
of the grant. If it be a private grant, that rlght must be asserted by entry 
or its équivalent If the grant be a public one, it must be asserted by judicial 
proceedings authorlzed by law, the équivalent of an Inquest of office at com- 
mon law, flndlng the fact of forfeiture and adjudglng the restoration of the 
estate on that ground, or there must be some législative assertion of ownershlp 
of the property for breach of the condition, such as an act dlrecttng the posses- 
sion and appropriation of the property, or that it be offered for sale or settle- 
ment. Àt common law the soverelgn could not make an entry In person, and 
therefore an office found was necessary to détermine the estate, but, as sald 
by thls court in a late case, 'the mode of assertlng or of resuming the forfelted 
grant is subject to the législative authority of the government. It may be after 
judicial Investigation, or by taklng possession dlrectly under the authority of 
the government wlthout thèse preliminary proceedings.* In the présent case 
no action bas been takên elther by législation or judicial proceedings to enforee 
a forfeiture of the estate granted by the acts of 1856 and 1864. The tltle re- 
mains, therefore, In the state as oompletely as it existed on the day when the 
tltle by location of the route of the railroad acquired précision and became at- 
tached to the adjoinlng altemate sections." 

In the présent case, there has been no congressional action looking 
to an enforcement of the forfeiture, and the only expression of the 
législative will is to be found in the provision already quoted from the 
original grant. The précise question submitted for décision therefore 
is: Was it compétent for the Attorney General to institute this pro- 
ceeding, and is this court authorized to enforee the forfeiture by find- 
ing the breach and decreeing a restoration of the estate? Maintain- 
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ing that the executive department is powerless to institute such a pro- 
ceeding untij Congress shall hâve expressly conferred spécial authority 
therefor, the défendant attaches great significance to the fact that in 
referring to judicial déclarations of forfeiture the Suprême Court in 
the cases above cited almost invariably speaks of such actions not 
merely as judicial proceedings, but as judicial proceedings authorized 
by law, or instituted under authority of law. 

It is, however, conceded that in none of thèse cases was the présent 
question involved, and for support of her position défendant mainly 
relies upon United States v. Tenn. & Coosa Ry. Co. (C. C.) 71 Fed. 
71, and United States v. N. P. R. R. Co., 177 U. S. 435, 20 Sup. Ct. 
706, 44 ly. Ed. 836. In the former case the question arose under the 
provisions of a railroad land grant act and a subséquent gênerai act 
declaring a forfeiture of lands theretofore granted in aid of railways 
where certain conditions had not been complied with. By the suit the 
United States sought to enforce a forfeiture of lands granted to the 
défendant, reliance, however, being placed not upon a condition speci- 
fied in the gênerai forfeiture act, but upon another condition subsé- 
quent prescribed by the granting act, and concerning which the gênerai 
forfeiture act was silent. In the course of the opinion (by Bruce, Dis- 
trict Judge) itis said : 

"If It be correct that the lands in question are not witliin tbe ternis of the 
forfaiture act, tiien how is it showu that it ever was the purpose of Congress 
to insist ùpori any forfeiture contained iu auy provision of the act? On the 
contrary, does it not show that no such purpose was ever entertained because 
never put into esecûtion by the législative act? It may be, and, indeed, the 
language used in the forfeiture act (cited supra) indicates that the lands in 
question may hâve heen properly excluded froni the terms of that act. * • * 
It is a clear implication from the action of Congress in the forfeiture act. Sep- 
tember 29, 1890 [ehapter 1040, 26 Stat. 496 (TI. S. Oomp. St. 1901, p. 1.598)1, that 
the Congress did not intend to insist upon any condition subséquent which ex- 
isted in the granting act." 

It is doubtless true that the metliod of declaring a forfeiture is sub- 
ject to législative control, and if, as appears to be the case, the court 
construed the forfeiture act, or any other congressional act, as imply- 
ing an unwillingness on the part of the Congress to bave the forfeiture 
enforced, it was not only the right, but the duty, of the court to give 
effèct to such implication, and thus exécute the législative will. Cer- 
tain expressions in United States v. N. P. R. R. Co., 177 U. S. 43.5, 
20 Sup. Ct. 706, 44 L- Ed.' 836, appear to be more pointedly favorable 
to the defendant's contention. The particular sentence relied upon is 
as f oUows : ' : . 

"As the bill in this case does not allège that it Is brouglit under authority of 
Congress for the purpose of enforcing a forfeiture, and does not allège any 
other législative act whatever lookiug to such an Intention, it is plain, under 
the authorities cited, that this suit must be regarded as only intended to hâve 
the point of the eastern terminus judicially ascertained." 

It must be borne in mind, however, that this language was used in 
statingthe conclusion of the court upon, the question whether or not 
the position assumed by the government at the argument was within 
the pleadings. After stating coriiplainant's proposition, the court says ; 



UNITED STATES V. WHITNET. 597 

"It is always safe, in approaehing a question of tliis kind, to liave regard 
to the pleadings in the case. Otherwise tliere is danger that the court and 
counsel may be drawn into discussions outside of the case actually presented." 

It then proceeds to analyze the bill, and finds that while in the nar- 
rative part there is quoted a section of the granting act, prescribing 
certain conditions subséquent, "the obvious purpose of the suit was 
to hâve the question of the proper terminus of the company's road 
determined," and that "there is no intimation that it was the purpose 
of the bill to hâve a forfeiture of the company's rights and property, 
judicially ascertained and declared." And thereupon, after a some- 
what extended référence to previous cases decided by the court, its 
gênerai conclusion is stated in the language hère relied upon by the 
défendant and hereinbefore quoted. It will thus be seen that pri- 
marily the court was considering the question whether or not the re- 
lief contended for could properly be held to be within the scope of 
the pleadings. It may be added that when the case was in the Circuit 
Court of Appeals the same question was raised, and the conclusion 
was there also reached that the relief was not within the allégations 
of the bill. 

Moreover, it is to be noted that the act there under considération, 
differing from the one hère involved, contained no language expressly 
declaring a forfeiture. That the distinction between the two acts is 
not to be deemed to be one of f orm only is made plain by the follow- 
ing extract from the opinion of the Circuit Court of Appeals : 

"Moreover, it is extremely doubtful, In view of the provisions of section 9 
of the charter, whether or not any court would hâve jurisdlction to hear an 
application for or to déclare a forfeiture in the al)sence of an act of Congress 
directing such an application. That section provides that, if the company 
makes any breaeh of the conditions of the act, and allows the same to con- 
tinue for upvrard of one year, 'then in such case at any time hereafter the 
United States, by its Congress, may do any and ail acts and things which may 
be needful and necessary to insure a speedy completion of the said road.' 
Courts yviW hesitate long, we apprehend, to déclare a forfeiture of the rights 
under this charter in the absence of any action by Congress. However thia 
may be, no act of forfeiture bas ever been passed, no decree of forfeiture has 
ever been rendered." 95 Fed. S79, 37 C. C. A. 405. 

The défendant further sees great significance in the fact that in the 
history of public land grants, both for rights of way and in aid of 
railways and other works, the reported cases are extremely rare where 
a judicial déclaration of forfeiture has been sought; whereas, there 
hâve been numerous congressional acts forfeiting such grants either 
in whole or in part. But this fact does not necessarily imply either a 
législative assumption or an administrative concession of the correct- 
ness of defendant's position. Obviously in cases where grants of the 
same character hâve been many and extensive, and where there has 
been default in complying with the conditions by numerous grantees, 
a législative déclaration of forfeiture is likely to be not only much 
more summary, but also much less expensive, than an enforcement 
of the forfeiture by resort to judicial proceedings. Moreover, the 
mère inaction of the executive does not necessarily imply an admission 
of want of authority. The facts constituting the forfeiture may not 
hâve corne to the knowledge of the executive officers, or there may 
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have been no urgent need for declaring a forfeiture. Hère the gov- 
ernment has need for the land embraced within the réservoir site for 
use in connection with a réclamation project, and, the default of the 
grantee having thereupon and for that reason been brought to the 
attention of the department of justice, ii has instituted this action for 
the purpose of having the forfeiture enforced. Had it not been for 
this need arising out of one of the new activities of the government, 
the grantee's default might have passed unnoticed or uncomplained 
of ; but the inaction of the department of justice under such circum- 
stances would not imply incapacity to act. 

The défendant has especially urged for considération Senate Reso- 
lution No. 48, approved April 30, 1908 (35 Stat. 571), which, together 
with the circumstances surrounding its adoption, it is contended, im- 
plies a législative assertion and an administrative concession of the 
claim that the executive is without authority to proceed until Congress 
shall have first expressly and specially conferred such authority; but 
the history of this resolution does not warrant such a conclusion. 
From the proceedings it is clear that there existed in the department 
of justice a différence of opinion as to the right to proceed without 
further législative authority, and that the question was not entirely 
free from doubt. Apparently the attitude of the Attorney General 
was that, while he was personally of the opinion that he already had 
the right to proceed, there was room for question, and before enter- 
ing upon expensive litigation, involving vast property interests, it was 
thought discreet to take the précaution of procuring express authority, 
and thus effectually and finally setting ail doubts at rest, It was in 
this spirit, as I read the record, that the resolution was asked and 
granted. Moreover, the acts to which the resolution was directed 
were of a spécial nature, and were much less definite in their terms 
than the one now under considération. It is possible that a distinction 
should be drawn between a spécifie grant by spécial act to a designated 
person for a prescribed purpose, and grants effected by compliance 
with the provisions of gênerai and permanent law. A grant being by 
spécial act, it may be argued that authority for its revocation should 
also be conferred by spécial act. But, however that may be, what sub- 
stantial reason can be adduced for holding that the resolution referred 
to conferred greater power upon the Attorney General than is pos- 
sessed by the executive department under the act of March 3, 1891, 
and the Constitution and gênerai laws? That resolution does not 
purport to enlarge the jurisdiction of the courts, or vest in them any 
additional or peculiar power, nor does it create or provide for any 
new or spécial proceeding. It simply authorizes and directs the At- 
torney General by appropriate actions, in the courts to assert such 
rights as the United States has in certain vast tracts of lands included 
in the original grants. The act of March 3, 1891, is gênerai and per- 
manent in its character, and opérâtes continuously to convey the title 
to public lands to ail persons complying with its provisions. It cannot 
be doubted that the forfeiture clause equally with the granting clause is; 
also in the nature of gênerai law and of a permanent character, and 
that, being true, it is not clear why it should not be held to be ample 
warrant to the Attorney General to enter the courts and there seek 
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the enforcement of public rights and the restoration of the title to pub- 
lic property, thus "executing the law." By the Constitution it is made 
the duty of the chief executive to "take care that the laws be faith- 
fully executed" ; and, if certain rights are granted by gênerai law, 
and by the same gênerai law it is provided that such rights shall be 
forfeited on the breach of certain conditions, the breach existing, it is 
thought that the executive has the authority to institute proceedings 
in the courts to hâve such forfeiture judicially declared, and that suits 
brought for that purpose are judicial proceedings authorized by law. 

It may be true, as suggested, that cases will arise vvhere on account 
of extraordinary conditions or great misfortune, or unforeseen acci- 
dents, the grantee, after making large expenditures in construction 
work, will be unable to complète the project within the prescribed 
period, and that, under such circumstances, forfeiture would entail 
great hardship. Assuming, but not deciding, that in such case the 
courts would be powerless to give équitable rehef, it is sufficient to say 
that the grantee is at liberty, either in anticipation of his default or 
subsequently, either before suit is brought or thereafter, to appeal to 
Congress for an extension of the time or for a modification of the 
grant, or for any other proper measure of relief. 

Since maturing the foregoing views, there has corne to my atten- 
tion the opinion of the Suprême Court of the United States, filed De- 
cember 13, 1909, in the case of the Rio Grande Dam & Irrigation Co. 
and others v. United States, 215 U. S. 266, 30 Sup. Ct. 97, 54 L. Ed. 

. The case was originally brought in one of the courts of New 

Mexico in 1897 ; the gênerai object thereof being to obtain an injunc- 
tion to prevent the Rio Grande Dam & Irrigation Company from 
maintaining a dam across and a réservoir near the Rio Grande river. 
Prior to this last décision, the case was twice before the Suprême 
Court, the last appeal resulting in a reversai, with directions "to grant 
leave to both sides to adduce further évidence." Thereafter, by leave 
of the trial court, the plaintiff filed a supplemental complaint, in which, 
after referring to the defendant's plea that it had acquired a right to 
construct the dam and réservoir by virtue of its compliance with the 
act of March 3. 1891 (the one hère under considération), it alleged 
facts showing the failure of défendant to complète its works within 
the prescribed period, and prayed for a decree of forfeiture in addi- 
tion to the injunctive relief primarily sought in the original bill. The 
défendant failed to plead to the supplemental com])laint within the 
time allowed by law, and. its default having been entered, the court 
found the allégations of the supplemental bill to be true, and, in har- 
mony with the findings, adjudged "that the rights of the said de- 
fendants, or either of them, to so construct and complète the said 
réservoir and said ditch, or any part thereof, under and by virtue of 
said act of Congress of March 3, 1891, be and the same are hereby 
declared to be forfeited" ; and it was further dccreed that the de- 
fendants be enjoined from constructing or attempting to construct any 
part of the réservoir. On appeal to the Suprême Court of the terri- 
tory, the action of the trial court was sustained, and a similar judg- 
ment was there entered, from which an appeal was prosecuted to the 
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Suprême Court of the United States, wliére tliere was an affirmance. 
It is true that the question hère considered does not appear to hâve 
been raised, and it is further true that the gênerai object of the suit, 
and the only object of the suit as originally brought, was to obtain 
an injunction against the défendant, upon the ground that the con- 
struction of the réservoir and dam would interfère with the navigabil- 
ity of the Rio Grande river. But so far as appears from the record, 
while the injunctive rehef originally prayed for was finally granted, it 
was granted, not upon the theory that the défendant was threatening 
to interfère with the navigability of the stream, but upon the ground 
alone that it had, by forfeiture, lost its right to construct the réser- 
voir and dam. In other words, the filing of the supplemental com- 
plaint in effeçt initiated a proceeding for the enforcement of a forfei- 
ture under the act of March 3, 1891, and the finding and decree of for- 
feiture became the only basis for the injunctive relief. While, as al- 
ready stated, the objection hère raised by the défendant does not ap- 
pear to hâve been made, still, if defendant's theory be correct, the 
faiJure to interpose the objection would not constitute a waiver, for 
it relates either to the jurisdiction of the court or to the sufficiency 
of the facts stated in the bill to entitle the plaintiff to relief, and the 
court upon its own motion could, at any stage of the proceedings, hâve 
dismissed the supplemental bill. On the whole, while perhaps not 
conclusive, the case must, I think, be considered as strongly fortifying 
the position which the government hère maintains. 

In harmony with the views hereinbefore expressed,, it is held that 
complainant is entitled to a decree. 



HOMH MIXTURE GUANO CO. v. OCEAN ACCIDENT & GUARANTEE 
CORPORATION, LIMITED, OF LONDON, ENGLAND. 

(Circuit Court, N. D. Georgla. February 18, 1910.) 

1. Insurance (§ 435*)— EImploteb's Indemnity Policy— Construction— "Con- 

struction, Démolition, or Extraoedinaby Repairs"— "Obdinary Re- 

PAIRS." 

A large part of plaintiff's factory havlng been destroyed, It was engagée! 
In rebuilding the same, and, lu connection therewlth, was rebulldlng an 
acld chamber, requlred to be Uned with lead. In the course of this work, 
one of plalntlff's employés, while engaged in unrolling the lead, fell from 
a seafifold and recelved injuries for which be recovered damages from 
plaintiff. Held, that such work was not "ordinary reimirs," but "con- 
struction, démolition, or extraordinary repairs," wlthln the exception of 
an eniployer's liability policy exceptlng injuries to persons occurrlng In 
the construction, démolition, or in making extraordinary repairs to struc- 
tures, buildings, or plants. 
[Ed. Note. — For other cases, see Insurance, Dec. Dlg. § 435.* 
For other définitions, see Words and Phrases, vol. 6, p. 5049 ; vol. 8, p. 
7740.] 

2. Insurance (§ 146*)— Indemnity Policy- Construction. 

An employer's liability policy, aud the exceptions thereîn contained, 
must be construed most strongly against the insurer. 

[Ed. Note. — For other cases, see Insurance, Cent. Dlg. § 295 ; Dec. Dig. 
§ 146.*] 

•For other cases see same topio & § numbbb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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S. Insurance (§ 154*)— Riders— Peioe Accidents. 

That the insurer placed a rider on plaintiffs Ilabillty poUcy provlding 
that the policy should not cover any opérations In connection with the re- 
lining, repairing, or eonstructing of aeid vaults, except on written notifica- 
tion to and written aceeptance thereof by the insurer, did not warrant 
a conclusion that the parties construed the rwlicy to cover a prior acci- 
dent to one of plaintifFs employés while engagea in relining an acid 
chamber in the course of extraordinary repairs expressly excepted from 
the policy. 

[Ed. Note. — For other cases, see Insurance, Dec. Dlg. | 154.*] 

Action by the Home Mixture Guano Company ag'ainst the Océan 
Accident & Guarantee Corporation, Limited, of L,ondon, England. 
On demurrer to déclaration. Sustained. 

S. B. Hatcher and T. T. Miller, for plaintiflf. 
Rosser & Brandon, for défendant. 

NEWMAN, District Judge. The présent hearing in this case is 
on a demurrer to the déclaration. The suit is on a policy of insur- 
ance issued by the défendant company, to the plaintiff company, in 
which the former agrées to indemnify the latter during a period of 
13 calendar months, from February 9, 1906, to February 9, 1907, 
against loss of common-law or statutory liability, for damage on ac- 
count of bodily injuries, fatal or nonfatal, accidentally sufïered while 
this policy is in force, by any employé or employés of the guano com- 
pany, while on duty at the place, and in the occupations, and within 
the factories, shop, or yard of the guano company. The policy con- 
tains certain provisions as to payments for injuries to employés, and 
certain limitations on the same, and then provides that the liability in 
no case shall exceed $5,000. The policy further provides that, in 
case of suit brought against the assured to enforce a claim for dam- 
ages covered by the policy, the assured shall immediately forward to 
the American head office of the indemnity company every summons 
or other process, as soon as the same shall hâve been served on him, 
and the corporation (the indemnity company) will, at its own costs, 
défend such suit in the name and on behalf of the assured, or settle 
the same. Then foUows this allégation: 

"Petltioner avers that in the early part of the year 1906 a flre bumed and 
destroyed a portion of its manufacturlng plant, being the acid chamber there- 
of, and, in order to manufacture fertllizers, it was necessary to rebuild said 
acid chambers. It says that it contracted with an Independent contractor and 
builder for the construction of the wooden building, in which the acid cham- 
ber was to be built ; and, when this building was constructed, petltioner, with 
Its employés, whose compensation Is regularly Included In the estimated pay 
roll, began the work of unrolling lead for linlng the acid chamber, being an 
ordinary repair, necessary In connection with the work of manufacturlng fer- 
tillKors. The burnlng of lead being also let out by contract to an Independent 
contractor, and the only part of said work undertaken by plaintiff was the 
unrolling of the lead. which was an ordinary repalr and in terms of said pol- 
icy. That among said employés, engaged In unrolling said lead to cover the 
acid chamber was J. L. Womack, whose name was on the pay roll of assured, 
engaged in the opération of manufacturlng fertllizers, and within the terms 
of the policy. 

"Petltioner avers that défendant was advised of the character of the work 
It was doing, as will appear by letter received by it from défendant, under 

*For otber casus see same tapie & § numbes in Dsc. & Am. Digi. 19D7 to date, & Rep'r IndaxM 



602 176 FEDERAL EEl'OKTEE. 

date of July 21, 1900, aud tlie petltiouers l'eply thereto. under date of July 
34, 1^, copies of such letters attached. And that sald defendanï raised no 
objection tiiereto, at the time, nor dld it intimate until September 6. 1900, that 
the work in whlch plaintiff's employés were ensaged was not withi» the ternis 
of sald policy ; and not untll after sald J. L. Womack and other employés had 
been Injured by the fall of the scafColdlng nsed in unrollincc lead to co\-ei- tlie 
aeid chamber. Copy of the letter of September 0, lOfMJ. attached. Petitioner 
avers that on the Cth day of August, 190G, sald .T. L. Womack, au employé of 
]>etition6r, was engagea at work upon a sciiffôld, lu unrolling lead, iiecessary 
for the lining .of its acld chamber, wheu sald scaffold broke, eauslug said 
Womack to fall to the floor, and he was accideutnlly Injured thereby. froni 
which he lost a leg, and the other leg was badly Injured, and his Jiack was in- 
jured, being permauently injured." 

It is then averred that, in compliance with the conditions of said 
policy, plaintiff gave immédiate written notice of said accident to the 
défendant, and that on the 8th day of November, 1906, rendered a 
hospital bill and doctor's bill for services and attention to said J. L. 
Womack, caused by his injuries. It is then alleged that in }uly, 1907, 
Womack brought suit in the city court of Cohimbus for the injuries 
sustained by the falling scaffold, as stated, and that plaintiff mailed to 
the indemnity Company a copy of the subpœrias served upon them, 
and thàt the indemnity company fefused to settle the damage, and 
failed and refused to engage counsel to represent plaintiff in the action. 

The suit was tried in January, 1910, and résulted in a verdict for 
$5,000, and $30 costs of court, which exécution issued against the 
guano Company, which they fully paid and settled on the 18th day 
of January, 1909. • 

Plaintiff then allèges that it is entitled to recover from the indemnity 
compâiiy $10,000, or other large sum, alsb $1,000 attorney's fées, for 
defending the suit brought by J. h- Womack, and also $100 for méd- 
ical and sufgical attention to Womack on account of his injuries. 

There is in the policy of insurance, as shown by the déclaration, the 
following provision : 

"Thls policy, does liot cover loss from liablllty for injuries to, or caused 
wholly, or in part by: * • * (e) Any person counected with the maklng 
of additions to, or altérations Iji, any structure, building or plant, or in con- 
nection with the construction, démolition, or extra ordinary repairs thereof; 
but ordinary repairs when made on the premises mentioned in sald sehedule 
by employés whose compensation is regularly ineluded In the estiinated pay 
roll, are permitted." 

Paragraph 13 of what is called "the sehedule" contains this pro- 
vision ; ■ 

"The employés whose compensation is ineluded in the foregolng list, are not 
employed in the niakiug .of altérations in, or additions to, structures, build- 
ijigs or plants, nor lu comiection. with the construction, démolition, or extraor- 
dinary rejmirs fhereof." 

There is a demurrer to the déclaration on the ground that there 
is no cause of action set out in this déclaration. The déclaration also 
is specially demurred to upon several grounds. 

The précise question for détermination hère is whether J. L,. Wo- 
mack, the person injured at the time he was so injured, was engaged 
in work which is covered by the policy of indemnity which was issued 
to the plaintiff by the défendant company. The déclaration says, as 
will be seen above : 
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"That, in the eiirly part of the year 1006 a flre biirned and destroyed a y.or- 
tian of its manutaeturing plant, beinj? the acid chamber thereof, and, in ordor 
to manufacture fertilizers, it was necessary to rebulld sald aeid cbamber. " 

It was then alleged that after the wooden building was erected it 
became necessary to line the same with the lead to prépare it as an 
acid chamber. and Womack, who was on the pay roll, as a regular em- 
ployé of the guano company, was engaged in vmrolling the lead to be 
used in lining the chamber. 

Was this vvork such that, in jury occurring, the indemnity company 
would be liable to the plaintifï, in view of the exceptions contained 
in the policy, which bave been quoted above, and the provision of para- 
graph 13 of the schedule? 

The argument hère is that although the building containing the 
acid chamber was destroyed by fire, and the same had been rebuilt, 
and was being relined, ina.smuch as relining would be an ordinary re- 
pair, and it was being donc by regular employés of the guano com- 
pany, it does not come within the exception stated in the policy. 

Persons engaged in connection with "construction, démolition, or 
extraordinary repairs" are not covered. Persons engaged in "ordinary 
repairs," when made on the premises mentioned in the schedule, by 
employés whose compensation is regularly included in the company's 
pay roll, are covered. It is contended hère, and the contention is un- 
questionably Sound, that this policy should be construed most strongly 
against the indemnity company, and the exceptions in the policy con- 
strued as against the company; but, construing the policy in this 
way, can it be said to cover the person injured in the work in which 
Womack was engaged, at the time he was injured, although he was 
on the regular pay roll of the company ? For some reason best known 
to the indemnity company, it saw fît to make an exception in its policy 
as to employés engaged in "construction, démolition, or extraordinary 
repairs," and the guano company assented to this in the schedule. 

While it is true that the indemnity company would probably hâve 
been liable had Womack been simply engaged as an employé of the 
company, and on its pay roll, in assisting in relining the acid chamber, 
that being ail, yet, in view of the fact that the building in which the 
acid chamber was contained was completely destroyed, and was being 
rebuilt, is there any such liability? 

It is perfectly clear from the pétition, and from the letters of the 
plaintifï company attached to the pétition, that a large part of its 
manufacturing plant was destroyed, and that it was engaged in re- 
building the same. That portion of the plant, undoubtedly, in which 
the acid chamber was placed, was being rebuilt. Therefore the con- 
tention is that what Womack was doing at the time of his injuries 
was not repair work at ail, but was extraordinary construction work. 
If the building and the acid chamber were destroyed, and the whole 
were being rebuilt, it could hardly be called repairing the acid chamber. 

It is urged for the plaintiff that a case is made which should go to 
a jury to détermine whether or not this was ordinary repair work. If 
there was any doubt about the proper construction of this contract, 
or if any questions of fact were involved, this would be true. But 
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there is no difficulty from the terms of this policy and from the facts 
stated in the déclaration and exhibits as to what was being donc, and 
in applying the same to the facts stated. If it was construction work, 
or extraordinary repairs in which J. L. Womack was assisting, his 
injuries are not covered by the poHcy. If ordinary repairs, it is cov- 
ered by the poHcy. To say that where a large part of a manufactur- 
ing plant is burned, and is being rebuilt, and an entirely new acid 
chamber put in, is ordinary repair work, is not possible, giving the 
most extrême construction to this policy against the indemnity Com- 
pany and in favor of the guano conipany. 

In the case of Wheeler v. Fidelity & Casualty Company, 129 Ga. 
240, 58 S. E. 710, Judge Cobb, speaking for the Suprême Court of 
Georgia, says this: 

"Whlle we recognize the rule that a policy of insiirance must l)e construed 
most strongly agaiust the iiisurer, still the words of the policy must be glven 
the meaning which they ordinarily bear ; and, where it is manifest that it 
was the intention of the Insurer that liabillty should attach only in given cir- 
cumstances, the law wlll uphold the eontract aocordlng to its true intent and 
import. We do not think there is any ambiguity whatever in the clause of 
the policy providing for indemnity resultlng from death or disability of the 
beueflciary. Nor do we thlnk that there is any stipulation In the policy which 
can be properly held to vary or alter the plain and évident meaning of the 
terms iû 'this clause. The writing being uuambiguous, paroi évidence as to 
what was said by the parties at the time it was executed will not be admitted 
to vary or alter the terms of the writing. The pétition set forth no cause of 
action, and was properly dismissed on demurrer." 

Other authorities might be quoted to the same effect, but it is un- 
necessary. 

It is said that the parties themselves construed this policy, and ex- 
tended it, to cover an accident of this sort. The two letters which are 
attached to the policy, it is said, show this. One is from the indemnity 
Company to the guano company, dated July 21, 1906, and the reply 
of the guano company to the indemnity company, dated July 24, 1906. 
This was with référence to accidents which had occurred prior there- 
to, to Henry Cheney and Doc. Williams. The first letter is as f ollows : 

"July 21st, lOOfi. 
"Home Mixture Guano Conipany, Columbus, Georgia — Gentlemen: * * • 
We hâve to-day received notice of accident to above employés (Oheney and 
Williams). From the particulars given in your report there does not appear 
to be any liabillty attaching to you for the occurrence of thèse accidents. We 
note that the înjured employés were engaged in rebuilding acid chambers. 
Kindly let us know the nature and extent of" any altérations and repairs that 
you are now engaged in at your plant. Are you doing anything except relin- 
ing acid chambers? We wish that you would caution your superintendent in 
regard to using extra prec'aution against accidents while carrying on this 
work. It has been our expérience for the last two or three years that in al- 
most every instance where fertilizer plants hâve undertaken to rellne their 
acid chambers, that a numiber of serions and fatal accidents hâve resulted, 
principally from the giving way of springing scaffold necessarily used in this 
kind of work. We recall one instance where a new manilla rope one and one- 
half inch in diameter broke, precipitating three nieu to the bottom of the acid 
chamber with serions résulta. We hope that you will give the necessary at- 
tention to this matter and see that any ropes used are earefully tested and 
not allowed to corne into contact with acid. 

"ïours truly, The Océan Accident and Guarantee Cor. Ltd., 

"[Signed] 0. B. Atkins, Dept. of aaims." 
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The reply of the guano Company is as follows : 

"Eeplyiug to your favor of the 21st, we are rebuilding our acid chambers 
from tbe Inirner rooms baek, and our superintendent, who is a very reliable 
and eareful man, is using ail diligence and eare to eliminate any chance of 
accident. Our taekle eonsisting of blocks, pulleys, etc., Is in first-class shape, 
and our cables and ropes are brand new, and we trust to comi)lete the work 
without having any serious accident." 

Subsequently, on September 6, 1906, C. B. Atkins, représentative 
of the indemnity company, wrote the guano company vvith refereiice 
to the accident of August 6th, in which Womack and others were in- 
jured, that upon investigation the indemnity company found that this 
accident occurred while Womack was engaged in the construction of 
a large new building, including acid chambers, acid towers, etc., and 
then proceeds to state that this accident does not come under the terms 
of the policy which has been ref erred to above. 

The claim is, however, that the letters of July 21, and July 24, 190G, 
show that the parties construed this contract as applying to the char- 
acter of the work in which Womack was engaged. This claim does 
not seem sound. On the contrary, it appears in the letter of C. B. At- 
kins, dated July 21, 1906, that he asks to know the nature and charac- 
ter of the repairs, and whether they were doing anything except to 
reline the acid chamber. Assuming the information of the indemnity 
company to be such as indicated by the letter to Atkins, he knew noth- 
ing of the character of the work being done. It could hardly be said 
that any statements made by him and any requests as to care in doing 
work connected with lining the acid chamber could be taken as an ad- 
mission of Hability, unless he knew what the real facts were at the 
time he wrote. Thèse letters do not appear to strengthen the plain- 
tifï's case in any way whatever. 

It is next urged that a rider which was placed on the policy in Oc- 
tober, 1906, indicated that work such as Womack was doing at the 
time of his injury was covered by this policy. The rider is as follows : 

"It Is understood and agreed that the undermentioned policy subject in ail 
respects to Its conditions, agreements and limitations, does not cover any op- 
érations in connection with the relinlng. repairing or construction of acid 
vats, except upon written notification to, and wrltten acceptance thereof by 
the corporation." 

It is impossible to see how this rider can in any way afïect this con- 
tract as applied to the accident to J. L- Womack in Aùgust. It seems 
that the indemnity company, for reasons satisfactory, desired to re- 
lieve itself from ail possible liability from accidents occurring in the 
relining or construction of acid vats. It would seem that the purpose 
of placing this rider on the policy was to prevent ail possible doubt 
on the question of liabihty thereafter. This is the most that it seems 
can be said about this rider. 

The meaning of this policy seems to be quite plain, and even the 
most strained construction could not make it cover the accident to J. 
Iv. Womack, under the circumstances surrounding its occurrence, and 
in view of what was being done at the guano company's plant, at the 
time of his injury. 

The demurrer to the déclaration must be sustained. 
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In re MILLER PURE RYB DISTILLING CO. 

(District Court, E. D. Pennsylvania. Pebruary 10, 1910.) 

No. 3,021. 

BANKRUPTCY (§ 140*)— PliOPERTY l'ASSING TO TRUSTEE— PLEDGE OF DiSTILLER'S 
BONDBD WARÈHOUSE CERTIFICATES. 

A dlstllling company's wareliouse certifîcates, calling for wliislcy stored 
in its bonded wareliouse, whicli in practleal effect under the internai rev- 
enue laws is In the custody of tlie United States as bailee, represent the 
property itself, and their transfer to a purchaser or pledgee opérâtes as 
a deliverj' of the whisky called for thereby subject to the payment of the 
tax, and, when made in good f aith more than four months prior to the 
company's bankruptcy, such a pledge is good as against its trustée and 
gênerai creditors, and the whisky does not pass to the trustée. 

[Ed. Note. — For otlier cases, see Bankruptcy, Dec. Dig. § 140.*] 

In the matter of Miller Pure Rye Distilling Company, bankrupt. 
On certificate of référée. Order reversed. 

Snyder & Zieber, for claimant. 
Joseph Hill Brinton, for trustée. 

J. B. McPHERSON, District Judge. This dispute présents an im- 
portant and interesting question : What effect should be given to the 
pledge of a storage receipt covering packages of whisky in a distiller's 
bonded warehouse? The creditors' pétition was filed on February 3, 
1908, and if the whisky was property which the bankrupt could hâve 
transferred by any means before that date, or which might hâve been 
levied upon and sold under judicial process against the company, the 
trustée afterwards acquired the title that might thus hâve been trans- 
ferred, or been levied upon and sold at judicial sale. If the pledge of 
the receipts pledged the whisky, the trustee's title is subordinate ; 
otherwise, the adjudication gave him the complète Ownership. The 
relevant facts are as follows: 

On August 37, 1907, the Penn National Bank of Reading, Pa., lent 
$2,500 to the bankrupt, a corporation then engaged in distilling whisky 
at Ryeland or Womelsdorf ; both names being used in the évidence. 
The company secured the loan by giving its note at four months, and 
also by pledging as collatéral three warehouse receipts and certain 
gauger's certifîcates covering 200 barrels of whisky in the company's 
bonded warehouse. The note contains the usual collatéral provisions. 
It States, inter alia, that the company bas deposited with the bank as 
collatéral security 300 barrels of whisky in the bonded warehouse at 
Womelsdorf as per warehouse receipts and gauger's certifîcates ac- 
companying the note ; and in the event of def ault at maturity au- 
thorizes the holder to sell, transfer, and deliver the whole or any part 
of the whisky without any previous demand, advertisement, or notice, 
either at public or private sale, with the right on his part to buy the 
property free of ail trusts and claims. A copy of one of the receipts, 
duly indorsed by the company, is as follows : 

•For other cases see same topio fi | NTJMBBH In Dec. & Am. Diga. 1907 to date, & Rep'r Indexes 
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No. S.454. First District of Pennsylvaiiia. 25 Bliis. 

United States Internai lîeveniie Distillery Bonded Wareliouse of Miller Pure 
Rye Distilling Company. 

Ryeland, Berks Co., Pa., Augu.st 26, 1907. 

Reeeived on storage from oiirselves twenty-flve (25) barrais of Miller Pure 
Rye Whisky Distilled, marked and numbered as per record attached, subject 
to our order and risk of loss or damage by flre, the éléments, leakage, evap- 
oration or accident. Deliverable only upon surreuder of tliis eertlficate pay- 
ment of tax and other charges due thereon, and storage at tbe rate of flve 
cents per barrel i>er month, from August 26th, 1007. Inspection Spriug 1907, 
Stored in Warehouse No. 2. Miller Pure Rye Distilling Ce 

Sériai Nos. of Packages 7964/7988. S. V. Nagle, Président. 

Spécial Notice.— Partlcular care should lie takeu of this certificate as the 
whisky cannot be dellvered without its surreuder. 

The g'auger's certificates accompanied the receipts, and are dated be- 
tween April 23 and June 7, 1907. The note was not paid at maturity, 
and on February 5, 1908, the bank, after advertisement and notice to 
the Company or its représentative, sold the receipts at public sale and 
bought them in for $200. Thereafter the bank offered to pay ail taxes 
and charges, and asked the référée for an order, directing the trustée 
to take whatever steps might be required under the internai revenue 
laws to bring about the physical delivery of the whisky to the bank. 
In reply the trustée denied that the bank had become the owner, 
averred that no delivery had ever been made, and asserted that the 
whisky was uhder the çompany's exclusive control and direction when 
the receipts were executed and pledged. Numerous other claims of a 
similar kind were presented to the référée, and much testimony was 
taken. By agreement ail the évidence applies to ail the claims, and I 
understand also that they will ail be disposed of by the décision in the 
case now under discussion. The référée refused the order, holding 
that the trustée as the représentative of the gênerai creditors could 
successfully attack the pledge of the receipts ; the ground of the dé- 
cision being that the whisky itself had not been validly pledged, be- 
cause it had not been delivered either actually or constructively. The 
Company continued therefore to be the owner, and the trustée suc- 
ceeded to its title. 

As already stated, the bank bought in the receipts on February 5th, 
and thus became their formai owner; but the sale was held two days 
after the pétition in bankruptcy was filed and can hâve no effect upon 
the pending question. If the bankrupt could hâve transferred the 
whisky on February 3d, or if a créditer could thèn hâve sold it under 
judicial process, the title passed to the trustée when the adjudication 
was afterwards entered. For présent purposes the sale on February 
ôth is not material. If the pledge of the receipts bound the property, 
the bank's pétition should hâve been allowed ; if failure to deliver the 
whisky made the pledge invalid, the subséquent sale could not give it 
life. What effect, then, did the issue and pledge of the receipts hâve 
upon the rights of gênerai creditors? There is no doubt that the 
pledge was for value and was without fraud in fact, and that it was 
made more than four months before the pétition in bankruptcy was 
iîled. But thèse considérations are not décisive; if the pledge was 
fraudulent in law because the whisky was not delivered, either actually 
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or constructively, the bank acquired no rights against gênerai creditors, 
and has no valid claim upon the property. 

Save in one respect, the case cannot be distinguished, I think, from 
In re MiUbourne Mills Co. (C. C. A.) 173 Fed. 177 ; and, unless the 
distinction justifies the application of a différent rule, the order of the 
référée was right. In my opinion, however, a material différence be- 
tween that case and this is to be found in the fact that the pledged 
property hère was stored in a bonded warehouse established and main- 
tained under the laws of the United States. It is true that the whisky 
did not cease to belong to the company, simply because it was stored 
in the warehouse. It was the product of the bankrupt's skill, labor, 
and capital, and in no sensé belonged to the government. The stringent 
régulations of the fédéral law concerning the custody of distilled 
spirits are intended to protect the government's right to the tax. They 
hâve no other ultimate purpose ; but I think it cannot be denied that 
thèse régulations interfère so seriously with the owner's right to deal 
f reely with the spirits that property in such a situation should not be 
treated as grain and flour, for example, are treated in the warehouse 
of a milling company. In the case of a milling company, nothing ex- 
cept the convenience or the désire of the parties prevents the company 
from delivering possession of the grain or flour to the pledgee ; and 
therefore, if they choose to make a contract of pledge without actual 
or constructive delivery of the property, they must abide the consé- 
quences. But delivery of spirits in a bonded warehouse cannot be 
offered by a pledgor nor accepted by the pledgee. The spirits must 
remain where they are until the tax is paid and the government form- 
ally permits the removal. The peculiar situation in which the fédéral 
law has placed this kind of property will appear more fuUy in a mo- 
ment; but I may anticipate the référence to the statutes in order to 
say at once that in my opinion the rule now applicable is not the gên- 
erai rule that is so fully discussed in Re MiUbourne Mills Co. (C. C. 
A.) 172 Fed. 177, but the well-known exception that seems to hâve 
been announced for the first time in Pennsylvania in Linton v. Butz, 
7 Pa. 89, 47 Am. Dec. 501. In that case a machine was sold while it 
was in the hands of a third person as bailee, and the vendee did not 
disturb the possession. It was afterwards levied on and sold as the 
property of the vendor; but the vendee recovered its value in an ac- 
tion of trespass against the exécution creditor, the court saying : 

" * * • (To) constitute a valld assignment of personal property against 
an exécution, there must be a delivery accompanied and followed by a con- 
tinulng possession in ttie assignée. And wliere tlie possession does not follow 
as well as aocompany a transfer, it is a fraud in law, without regard to the 
Intent of the parties. It is not sufficient that the assigner gives to the assignée 
a delivery which may be syrabolical or constructive; or a temporary delivery, 
and then takes the articles hack into his own possession, and keeps and uses 
them as before. The case in hand dlfCers in two particulars from the cases 
cited. Hère, at the sale, the articles sold was not iu the possession of the ven- 
dor, but in the hands of anotlier, as bailee ; and the vendor did not take it 
again into his own possession, Hence the property being in the hands of the 
bailee, the only possession was given of which it was susceptible. This is ail 
that is required. Thus nothing is more common than a transfer by a principal 
of goods in the hands of a factor, and no ône doubts It is a valid transfer, sub- 
ject only to any lien which the factor may possess. So a transfer of goods at 
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sea, wliich are in the iwssession of the master of a ship, is deemed a valkl 
transfer, and if he refuse to deliver them, upon due demand and refusai, the 
vendee juay niaintain suit against him for the recovery of them or thelr value. 
In a case of bailment the property passes when the sale la conipleted, and no 
formai delivery is necessary." 

Other décisions recognizing Linton v. Butz are Worman v. Kramer, 
73 Pa. 385, Woods v. Hull, *81 Pa. (32 Smith) 453, Stephens v. 
Gifford, 137 Pa. 232, 20 Atl. 542, 21 Am. St. Rep. 868, and Caulfield 
V. Van Brunt, 173 Pa. 433, 34 Atl. 230. It is true that the government 
was not a formai and technical bailee of the whisky, but its possession 
and control were of such a character as not to be distinguishable in 
effect from possession and control under a bailment. Whisky in a 
bonded warehouse is in a peculiar situation. Usually, the title is in 
the distiller, and it is also true that for certain purposes he may be said 
to hâve some degree of possession, custody, or control. At ail events, 
he cornes within the terms of a statute which subjects spirits to for- 
feiture if they be found in "the possession or custody or within the 
control of any person or persons for the purpose of being sold or re- 
moved by such person or persons in fraud of the internai revenue laws, 
or with design to avoid the payment of such taxes." United States v. 
36 Barrels of High Wines, Fed. Cas. No. 16,468, 7 Blatchf. 459. But 
the subject must now be approached from a différent point of view. 
How are the gênerai creditors of a distiller affected by the situation 
and surroundings of spirits belonging to him and stored in bis bonded 
warehouse ? Does the distiller appear to be the owner ? Has he such 
apparent possession as indicates the power to dispose of the property 
f reely ? Does he obtain a f aise crédit by seeming to bave the sole right 
to sell or pledge ? As creditors are bound to take notice of the fédéral 
statutes governing a bonded warehouse, let us look at the provisions 
that are now relevant. 

A distiller is required to provide at his own expense a warehouse in 
which nothing but spirits may be stored. The warehouse must hâve 
no doors or windows leading into the distillery or into any other room 
or building, and must be under the direction and control of the col- 
lector of the district, and in immédiate charge of a storekeeper who is 
assigned to this duty by the Commissioner of Internai Revenue. In 
this warehouse the spirits may remain for eight years, but they may be 
withdrawn at any time durîng that period. 2 U. S. Comp. St. 1901, 
p. 2122. If the commissioner thinks the warehouse unsafe or unfit for 
use, he may require the distiller to provide another and to remove the 
spirits at his own expense. Id. 2123. The warehouse is theoretically 
in the joint custody of the storekeeper and the proprietor, but in fact 
the control of the storekeeper is complète and practically exclusive. 
The lock is put on by the government, and the key is in the storekeep- 
er's possession. The warehouse must not be unlocked or opened or 
remain open except in the présence of the storekeeper or his lawfully 
designated représentative, and no articles may be received or taken out 
except by the collector's order addressed to the storekeeper. Id. 8124. 
Any revenue officer at any hour of the day or night may enter the 
building to examine, gauge, measure, and take account of the spirits. 
Heavy penalties are denounced if his attempt to enter is obstructed by 
176 F.— 39 
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the distiller. Id. 2135. Immediately upon distillation, the spirits must 
be plàced in the warehouse. Caref ul régulations provide what kind of 
packages may be used, and regulate their brands and stamps. Id. 2130. 
2132. A formai entry that the spirits hâve been deposited in the ware- 
house must be made with the collector, the storekeeper, and the com- 
missioner, and a bond for the payment of the tax must accompany the 
entry. Id. 2133. Immediately after the tax has been paid, the spirits 
must be removed under perialty of forfeiture. Id. 2132. This removal is 
carefully guarded, and can only take place on the coUector's order. 
Id. 2135, 2136. There are heavy penalties for removing spirits f rom 
the warehouse except as provided by law, and tliese penalties may be 
inflicted although no intent to defraud may exist. Id. 2136. 

TherÈ are other provisions applicable to a distillçr's warehou.se, but 
thèse will suffice, I think, to show that in no proper sensé can a distiller 
be said to "make a warehouse of himself as to his own goods" — to 
use the language of the Millbourne Mills Case. He tjas no choice in 
the mâtter; he must provide the place of storage, must surrender con- 
trol to the governrhent's officers, and must foregd the right even to 
enter his own btiilding except by permission and in the présence of the 
storekeeper. Moreover, he may not keep the spirits in the warehouse 
as long as he pleases. He must give bond for the payment of the tax ; 
but eyen after the tax is paid he doês not tbereby regain control over 
the spirits, sb that he^ may keep them where they are, for as soon, as 
the tax. is paid, whether,by the distiller himself or by the purchaser, 
they must be removed from the warehouse or be subject to forfeiture. 
To ireat property stored under thèse restrictions a;s if it were freely 
at the disposai of the owner is, I think, out of the question. If the 
owner of flour or grain chooses to sell or pledge it, no external power 
prevents him from making delivery; and if delivery, either actual or 
constructive, is not made, the public may well conclude that the owner- 
ship still accompanies the possession. But hère is a species of property 
over which the légal owner has almost no control. . As soon as he 
makes it, he must put it into a warehouse in the charge of a govern- 
ment officer. After that time he cannot evenseè it except by permis- 
sion, and apparently he cannot mark the packages except as the law 
presc'ribes. He is liable for the ,tax upon it ; but he cannot go on stor^ 
ing it after he pays the tax, but must remove it withput delay. The 
public, therefore, who.only see thé outside of a bonded warehouse, but 
are nevertheless chargeable with fchowledge of the fédéral statuteS, 
cannot be misled by the cqntinued présence of the spirits. The govern- 
ment's complète control is well known. and the fact that the spirits re- 
main in. the warehouse, is equàlly consistent with the distiller's title as 
owner, or \yith the title of a buyer or pledgee. Neither buyer nor 
pledgee can take delivery without paying the tax, and neither is bound 
to make payment until actual removal is desired. At no time can it 
be said that the spirits are in the exclusive possession of the bankrupt. 
Every step even of thé mariuf acturihg process is carefully supervised 
by the government, and the bankrupt is never able to deliver possesr 
sion of the prodùct to a third person without violating the law. Id. 
2120, 2121. 
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To the public, therefore, including its gênerai creditors, a distilling 
Company is never able to assume such appearance of prosperity as the 
possession of personal property ordinarily gives. Indeed, the public 
are excluded from the warehouse, and the quantity of spirits that are 
stored therein can only be a matter of conjecture. But even if the 
quantity should be actually known there would be little advantage in 
such knowledge, for the government's hand is upon it ail, whether the 
packages are many or few. It is so completely in the government's 
actual control and possession that it cannot be levied upon by judicial 
process in the hands of a sherifï. This was decided in McCullough v. 
Large (C. C.) 30 Fed. 309, by Mr. Justice Bradley and Judge Ache- 
son, who held that whisky deposited in a bonded warehouse of the 
United States, and held therein for internai revenue taxes due the 
govemment, is virtually in the possession of the United States, and 
that a sherifï has no right to enter the warehouse and levy upon the 
whisky as the property of the défendant, even though the sherifï may 
oiïer to pay the tax. 

But how then is this property to be dealt in? Is the owner to be de- 
barred from deriving any benefit from it unless he can find a buyer or 
créditer who is ready to take immédiate possession? It is well known 
that spirits would lose much of their value, if they could only be sold 
under such a restriction, and it is therefore not surprising to find that 
the natural expédient has been adopted of substituting warehouse cer- 
tificates or storage receipts in place of the whisky itself. As the gov- 
ernment is in efifect a bailee, the situation is practically the same as in 
the case of ordinary articles deposited in a storage warehouse of the 
usual character. In such event the storage receipts may be f reely sold 
or pledged, and there seems to be no good reason why similar receipts 
for bonded spirits should not hâve the same position in the markets 
of the country. In fact, they do hâve this position now, unless the 
courts shall refuse to recognize it; for it is the unbroken custom of 
the trade — the évidence leaves no doubt upon this point — to treat stor- 
age receipts for spirits as completely équivalent to the spirits them- 
selves, and to sell or pledge them freely and without question. 

In the présent case there are many claimants against the spirits in 
the bankrupt's warehouse ; some putting the claim upon a pledge, most 
of them upon a sale, and the transactions extending over the period 
from March, 1903, to the end of 1907. They would be greatly aston- 
ished, I think, to be advised that transactions three or four years old, 
carried out according to a well-known and universally established cus- 
tom, were voidable at the option of the trustée in bankruptcy because 
the property sold or pledged had not been physically delivered when 
the sale or pledge took place. And the soundness of the reason sup- 
porting such a resuit would be more difficult to appreciate, if such 
claimants were also told that their receipts were not valid because the 
spirits had been placed in the distiller's own warehouse, but would hâve 
been valid if the spirits had been placed in a gênerai bonded ware- 
house, although in ail other respects there would bave been no différ- 
ence between the two places of deposit. General warehouses not con- 
nected with a distillery may be established and spirits may be stored 
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therein. 2 U. S. Comp. St. 1901, p. 2143 et seq. The régulations and 
restrictions of the internai revenue laws apply to thèse places of storage 
just as th'ey apply to a distiller's own warehouse ; but in the case of a 
gênerai bonded warehouse there can be no doubt that the proprietor 
is a bailee, and that physical delivery of property in his warehouse is 
not necessary in order to validate a sale or a pledge. It would be 
difficult, I think, to justify the conclusion that delivery of storage re- 
ceipts would deliver the spirits in the one case, but would not deliver 
them in the other, since the conditions are essentially the same in both, 
and give equally effective, or ineffective, notice to the public. 

It is, of course, true that unless a buyer or pledgee of storage re- 
ceipts takes certain précautions — for example, gives notice to the gov- 
ernment officiais, assuming such notice to be sufficient — he may be de- 
frauded by a second sale or a second pledge of the same property. 
This happened in Miller v. Browarsky, 130 Pa. 372, 18 Atl. 643. But 
the possibility of such a fraud has no bearing upon the question now 
under considération. There is no dispute at présent between two per- 
sons, both of whom are innocent purchasers or pledgees ; the question 
now being this: Whether any innocent purchaser or pledgee of a 
bonded warehouse receipt can get a good title to the whisky without 
taking actual possession. 

The décision of the référée is therefore reversed, and he is directed 
to make an appropriate order under which the bank may be put into 
possession of the whisky in dispute. 



TOUNO et ti. T. UNITED STATES. 

(Circuit Court, W. D. Oklahoma. January 10, 1910.J 

No. 243. 

(Syllabui iy the Court.) 

1. IKTDIANS (§ 27*) — INDIAN AlXOTMENTS — JuRISDICTIOIT OF TERRITOBIAI, 

Courts. 

The district courts of the territory of Oklahoma had jurisdictlon of 
sults brought therein by persons of Indian blood or descent to establish 
their rights to allotments, pursuant to Act Cong. Aug. 15, 1S94, c 290, 28 
Stat. 305, and Act Cong. Feb. 6, 1901, c. 217, 31 Stat. 760. 

[Ed. Note. — For other cases, see Indlans, Dec. Dig. § 27.*] 

2. Action (§ 42*)— Sbparatb Allotments— Action to Establish— Procédure 

— Tereitobiai. Code. 

Wliere several clalmants of allotments sued Jointly to establish theIr 
rights to separate allotments In a district court of the territory of Okla- 
homa, a demurrer to theIr pétition was properly sustalned by said district 
court, where one of the grounds of the demurrer was a misjoinder of 
causes of action. 

[Ed. Note. — For other cases, see Action, Dec. Dig. § 42.*] 

8. Courts (§ 431*)— Procédure— In Circuit Court Afi-qr Admission of Statb. 
Where an appeal was taken from a Judgment of dismissal In such case 
to the Suprême Court of the territory, and the appeal, being undetermined 
on the admission of the state, was thereafter transferred to a fédéral Cir- 
cuit Court, which by the enabllng act (Act June 14, 1906, | 16, c. 3335, 34 
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Stat. 276, ameuded by Aet Mardi 4, 1907, c. 2911, 34 Stat. 1286) was vested 
wlth tlie powers of such Supfenie Court, tlie judgment should be afflnned 
by the Circuit Court, if it sliould bave been afflrmed by the Suprême 
Court, under the territorial Code of Troeedure. 

[Ed. Note. — For other cases, see 'Courts, Dec. Dig. § 431.*] 
4. Courts (§ 431*)— Peocedure in Fédéral Court— Dismissal—Judoment. 

Where lu such a case the fédéral Clrc-uit Court afflrms a judsuieut of the 
territorial district court, and the ori.!îmal pétition Is multifarious, as tested 
by the rules of e<iuity pleading which obtain In the fédéral courts, the 
.ludgmeut of dismissal should be without pre.iudice to the prosecutlou of 
ifuture separate suits by the parties plaintiff in the case. 

[Ed. Note. — For other cases, see Courts, Dec. Dlg. § 431.*] 

Appeal from the District Court of Canadian County, Territory of 
Oklahoma. 

Action by Rebecca Young and others against the United States. 
Judgment for défendant, and plaintiflfs bring error. Affirmed. 

Blalte, Blake & I^ow and F. E. Riddle, for plaintiffs in error. 

John Embry, U. S. Atty., and John W. Scothorn, Asst. U. S. Atty. 

COTTERAL, District Judge. This case was commenced in the dis- 
trict court of Canadian county, in the territory of Oklahoma, by several 
plaintiffs, who by their joint pétition against the United States as sole 
défendant sought to establish their alleged rights as Caddo Indians to 
allotments of land in the réservation of the Wichita and affiliated 
bands of Indians, in the territory, as provided by the treaty with them, 
which was ratified by Act Cong. March 2, 1895, c. 188, 28 Stat. 895. 
The plaintiffs brought the suit jointly, some of them for themselves 
and their children and others for themselves alone, as follows : Re- 
becca Young, for herself and two minor children ; Matilda FuUbright, 
daughter of Rebecca Young, for herself and six minor children ; Joe 
Stevenson, son of Rebecca Young, for himself and four minor chil- 
dren ; Mary Chambers, daughter of Rebecca Young, for herself and 
minor son; Rosa Figures, daughter of Rebecca Young, for herself 
and two minor children; Mandie ]:îarmon, daughter of Rebecca 
Young, for herself and four minor children ; George, Robert, and Ed- 
ward Stevenson, sons of Rebecca Young, for themselves. It is alleged 
that Rebecca Young was born in the Caddo Tribe in Louisiana, and 
is a half blood Caddo Indian, and that each of lier said children is a 
quarter blood, and each of their children a one-eighth blood Caddo 
Indian. It is also alleged that sélections of land were made by or for 
each of thèse claimants, adults and minors, as and for their allotments, 
descriptions of the several tracts, according to government survey, 
being set out; and the relief demanded is that each of them be declared 
entitled to the allotment thus selected and described. 

The record shows that the probate judge of Canadian county, in the 
absence of the district judge, enjoined the register and receiver of the 
United States Land Office at El Reno from receiving homestead ap- 
plications for thèse lands, and that this order was later modified by the 
district court so that thèse land offîcers were enjoined from permitting 
filings for the lands "unless the party making such filing be advised 

•For other cases see same toplc & i number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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of the pendency of the action and a receipt given to the entryman, re- 
citing that said filing is made subject to the rights of the plaintiff 
herein, as the same may be determined by the court or on appeal." A 
demurrer to the pétition was filed and sustained. Afterward, upon 
leave given, an amended pétition was filed, to which also a demurrer 
was interposed and sustained. The record, however, fails to show 
upon what ground or grounds of this demurrer the ruHng was made. 
The plaintiffs again asked leave to amend their pétition, but the appli- 
cation was refused. Thereupon the action was dismissed, with costs, 
and the injunction dissolved. From the judgment thus rendered the 
plaintiffs perfected an appeal to the Suprême Court of the territory. 
The appeal, being there undetermined on the admission of the state, 
was transferred to this court, pursuant to section 16 of the statehood 
enabling act, approved June 14, 1906 (chapter 3335, 34 Stat. 376), and 
amended by Act March 4, 1907, c. 2911, 34 Stat. 1386. By the terms 
of that section this court is invested with the powers of the territorial 
Suprême Court. Three of the grounds set forth in the latter demurrer 
appear to be relied upon by the défense and hâve been argued on this 
appeal, as follows : (1) Want of jurisdiction of the court over the 
subject-matter of the action; (3) misjoinder of causes of action; (3) 
faîlure to state facts sufficient to constitute a cause of action. 

The objection made to the jurisdiction of the territorial district 
court will be first considered. The suit was brought by the plaintiffs 
upon the authority of Act Cong. Aug. 15, 1894, c. 390, 38 Stat. 305, 
and Amendment Feb. 6, 1901, c. 317, 31 Stat. 760, which authorize 
suits in the Circuit Courts of the United States to détermine the rights 
of allotment claimants of Indian blood or descent before the govern- 
ment has parted with the title to the lands claimed. The défense in- 
sists that the jurisdiction conferred by this législation was not given 
to the territorial courts for the reason that they were limited by the 
organic act of the territory of May 3, 1890, to the jurisdiction then 
existing in the fédéral courts. The organic act (section 9) provides 
that the Suprême and district courts of the territory "shall possess 
chancery as well as common-law jurisdiction, and authority for redress 
of ail wrongs committed against the Constitution or laws of the United 
States or of the territory affecting persons or property," and, further, 
that: ■ 

"E;icli of said district courts sball hâve and exercise, exclusive of any court 
lieretofore establislied, the same jurisdiction lu ail cases arlsing under the Con- 
.stitution and laws of the United States as is vested iu the Circuit and District 
Courts of the United States." 

The gênerai chancery and common-law jurisdiction thus referred to 
does not affect the question for the reason that no court, state or féd- 
éral, ever had any jurisdiction to investigate or détermine thèse cases 
of contested allotments, in the absence of the spécial législation con- 
tained in the act of 1894, and the amendment thereto. Hy-yu-tu-mil- 
kin V. Smith, 194 U. S. 413, 24 Sup. Ct. 676, 48 L. Ed. 1039 ; McKay 
V. Kalyton, 304 U. S. 458, 37 Sup. Ct. 346, 51 L. Ed. 566; Sloan v. U. 
S. (C. C.) 118 Fed. 383. Hence the real inquiry is whether the other 
provision of the organic act above quoted vested in the territorial 
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courts the jurisdiction thereafter given to the fédéral Circuit Courts 
in thèse allotment cases. 

In the view of this court, the argument that Congress intended to 
limit the fédéral jurisdiction of the territorial courts to its scope as 
it existed on May 2, 1890, when the organic act was adopted, cannot 
be accepted. It overlooks the gênerai principle that statutes sliould 
be so interpreted and construed as to give effect to the intention of the 
lawmaking power. It seems quite plain that it was the purpose of Con- 
gress to give to the inhabitants of the territory the same right of liti- 
gation as might be accorded f rom time to time to litigants in the féd- 
éral courts in the states. There was every reason why this should be 
done, and particularly in favor of persons of Indian blood or descent, 
who were well known to be so numerous in the territory and who were 
naturally and necessarily bound to remain therein. The language used 
in the organic act does not exclude this reasonable interprétation which 
it ought to receive under the conditions existing and to continue in the 
tefritory. It is to be noted that the référence to "cases" is to those 
"arising," meaning, of course, those to arise in the future. And the 
expression "as is vested in the Circuit and District Courts" likewise 
means at the time when théy might arise in the future, The présent 
tense employed in defining the jurisdiction plainly refers to future con- 
ditions and the jurisdiction then to exist whether at such time it should 
be enlarged or diminished by Congress. The territorial district court 
therefore had jurisdiction of the suit. 

The ground of demurrer based on a misjoinder of causes of action 
nécessitâtes a considération of the procédure applicable to the case. 
This court in determining this appeal, as already stated, is vested with 
the powers of the territorial Suprême Court, which, in a case involving 
procédure, was governed by the Civil Code of Procédure of the terri- 
tory. It was long ago settled that the territorial courts are not fédéral 
courts, and that the procédure obtaining in them is that prescribed by 
the territorial Législature. Clinton v. Englebrecht, 13 Wall. 434, 20 
L. Ed. 659; Hornbuckle v. Toombs, 18 Wall. 648, 21 L. Ed. 966; 
Good V. Martin, 95 U. S. 90, 24 L. Ed. 341 ; Reynolds v. U. S.. 98 U. 
S. 145, 25 E. Ed. 244 ; Thiede v. U. S., 159 U. S. 510, 16 Sup. Ct. 62, 
4:0 L. Ed. 237; Welty v. U. S., 14 Okl. 7, 76 Pac. 121. In the Code of 
the territory the following provisions are f ound : 

■ "Ail persons having an Interest in the subjeet of the action, and lu obtaining 
the relief demanded, may be joined as plalntlffs, except as otherwl.se provided 
in this article." Wilson's St. 190.S, § 4233 ; Suyder's Conip. Laws 1909, § 5567. 
"Of the parties to the action those who are uuited in interest nmst 'be joined 
as plaintIfCs or défendants," etc. Wilson's St. 1903, § 4235 ; Sn^•der's Conip. 
Ivaws 1909, § 5569. 

Thèse sections hâve been f requently construed by the Suprême Court 
of the territory of Oklahoma and of the state of Kansas, whence they 
were taken. According to the holdings of both courts, the pétition of 
the plaintiffs in this suit, tested by the foregoing limitations, includes 
causes of- action which are improperly joined. It is true that one aver- 
ment common to ail of the plaintiffs is that pertâining to the Indian 
blood of Rebecca Young, but they hâve no unity of interest in the lands 
involved, and the demand for relief is separate and distinct on the part 



616 176 FEDERAL EEPOETEE, 

of each plaintiff as to a particular tract claimed. Thé joinder of such 
daims was clearly not permissible under the territorial Code. Jeffers 
V. Forbes, 28 Kan. 174; Hurd v. Simpson, 47 Kan. 372, 27 Pac. 
961 ; Weber v. Dillon, 7 Okl. 569, 54 Pac. 894. In the case of Jeffers 
V. Forbes, supra, the following is quoted from Tate v. Railroad Co., 10 
Ind. 174, 71 Am. Dec. 309 : 

"Two or more persons, haviug separate causes of action against the same 
défendant, though arlsing out of the same transaction, cannot unité ; nor can 
several plaintiffs in eue complaint demand several distinct matters of relief ; 
uor can they enforce joint and separate demands against the same défendants." 

Another provision of the territorial Code is contained in section 
4296, Wilson's St. 1903, and Snyder's Comp. Laws 1909, § 5632, and 
is as f ollows : 

"Wheu a demurrer Isi sustalued on the ground of mlsjoinder (jf several causes 
of action, the court, on motion of the plaintiff, shall allow hlm, with or with- 
out costs, in its discrétion, to file several pétitions, each includlng such of said 
causes of action as might hâve been joined, and an action shall be docketed for 
each of said pétitions, and the same shall be proceeded in without further serv- 
ice." 

It has been the practice under this statute on appeal, where a mis- 
joinder of causes of action appeared in the pleading, to remand the 
case with directions to permit the plaintiffs to file separate pétitions 
and proceed thereon. See cases last cited. Hpwever, the territorial 
courts hâve ceased to exist, and, in view of that fact, the question is 
presented as to the proper disposition of the case by this court. The 
enabling act provides: 

"Cases transferred from appel! ate courts shall go to the Circuit Courts of the 
United States in such state, which courts, for the purpose of hearing such 
cases, are hereby vested vv'ith ail the powers of such territorial appellate 
courts. If the Circuit Court shall afflrm the judgmeut, it shall, if the case 
be one then origlnally oognizable in the district court, remand it to that court 
for carrying into efl'ect the judgment of the trial court ; but if the case be one 
then originally cognizable In the Circuit Court, it shall carry into efïect the 
judgment of the trial court. If the Circuit Court shall reverse the judgment, 
it shall, if the case be one then originally cognizable in the district court, 
remand the case to that court for a nevy trial ; but if the case be one then orig- 
inally cognizable in the Circuit Court, it shall set the case down for a new 
trial therein." 

The judgment of the territorial district court must be affirmed. 
In such a case this court is authorized to "carry into effect the judg- 
ment of the trial court." That judgment dismissed the case, with' 
costs against the plaintiffs. But this court is also vested with the 
powers of the territorial Suprême Court, which, as stated, included 
the authority to permit a further prosecution of thèse suits agreeably 
to the procédure applicable thereto. However, the same could be 
carried on only in this court, in the exercise of its equity jurisdiction, 
because suits to establish allotments are équitable in character, and 
since the admission of the state the fédéral Circuit Courts alone 
therein can take cognizance of them. Reading the provisions of the 
enabling act together, it would seem that, in the interest of justice, this 
court might retain the case, if, embracing the various causes of ac- 
tion which hâve been joined, it can be proceeded with in this court. 
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It is to be determined, then, whether the pétition now before the court 
is multifarious, under the rules which obtain in equity, in a Circuit 
Court of the United States. 

It may be premised that there is net any positive or universal rule 
as to what constitutes multifariousness, and that it must often be de- 
termined by the nature of the case in which objection is made on this 
ground. Shields v. Thomas, 18 How. 253, 15 h. Ed. 368; Brown v. 
Guarantee Trust Co., 128 U. S. 410, 9 Sup. Ct. 127, 32 L. Ed. 468; 
Harrison v. Perea, 168 U. S. 319, 18 Sup. Ct. 129, 42 L. Ed. 478. 

In Story's Equity Pleading, § 271, the text reads : 

"By multifariousness In a blU Is meant the Improperly Jolnlng In one blU 
distinct and independent matters, and thereby confounding them, as, for ex- 
ample, the uniting, in one bill of several matters, perfectly distinct and nn- 
conneeted, agalnst one défendant, or the demand of several matters of a dis- 
tinct and independent nature agalnst several défendants in the same bill." 

And in section 539 of the same work it is said: 

"Ail that can be done in each particular case as it arlses, is to consider, 
whether it cornes nearer to the class of décisions where the objection is held 
to be fatal, or to the other class, where it Is held not to be fatal. And In new 
cases, it is to be presumed that the court wlU be governed by those analogies, 
which seem best founded In gênerai convenience, and will best promote the due 
administration of justice, without multiplying unnecessary litigation on the 
one hand, or dravping suitors into needless and oppressive expenses on the 
other." 

For the plaintiffs the principal contention is that they hâve a com- 
mun interest, and that a common question is involved, to be determined 
by the same légal rule, and upon similar facts, wherefore they seek 
to justify the course which was adopted of uniting thèse various 
claims ift one suit. Various authorities are cited which are supposed 
to sustain their position. But it is believed that the holdings relied 
upon are predicated on différent facts to an extent that they cannot 
be considered as décisive of the question hère involved. They cite 
Story's Eq. PI. §■ 285, where it is said : 

"Another exception to the gênerai doctrine respeetlng multifariousness and 
misjoinder, which has already been alluded to, is where the parties (either 
plaintiffs or défendants) hâve one common Interest touching the matter of the 
bill, although they clalm under distinct titles, and hâve independent Interests. 
The cases resi)ecting rights of common. where ail the commoners may joln, or 
one may sue or be sued for ail ; of parishioners to establish a gênerai modus ; 
or of a parson to establish a gênerai right of tithes agalnst parishioners ; and 
others of a like nature, already stated under another head, fully exemplify the 
doctrine, for in ail of them there Is a common interest centerlng in the point in 
issue in the cause." 

The text well illustrâtes the différence between cases in which par- 
ties hâve been authorized to sue jointly and the case at bar. Hère 
there is no "common interest touching the matter of the bill," each 
of the plaintiffs seeking distinctive relief; in fact, a separate decree 
as to his right and title to spécifie real property, which is quite dis- 
similar to the claim of commoners, parishioners, and like persons, 
with a common interest at stake. Referring to the joinder and con- 
founding of distinct and independent matters, Mr. Justice Story fur- 
ther says, in section 271: 
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"In the former case tlie défendant would be conipellablé to unité In his an- 
.swer nnd défense différent matters -wholly nuconnected wlth each other, and 
thus tlie itroofs aiipllcable to each would be apt to be cbnfounded wlth each 
other, and great debiys would be occasloned by waiting for the proofs respect- 
ing one of the matters, when the others mlght be fully ripe for hearing. In- 
deed, courts of equlty In cases of this sort are anxlous to préserve some anal- 
ogy to the comparative slnipllcity of proeeedlngs at the conimon law, and thus 
to prevent confusion In their own pleadings, as well as in their own decrees." 

And in section 533 : 

"The resuit of thé priuciples to be extracted from the cases ou this subject 
seems to be tbat. vvhere there is a common liability and a common interest, 
a common llubility In the défendants and a eomnion interest in the plalntifEs, 
différent daims to pror>erty, at least if the subjects are such as may without 
inconvenience he jolned, may be unlted in one and the same suit." 

In 1 Daniell's Chancery PI. & Pr. pp. 344-346, it is said : 

"It thus appears that a plaintiff cannot join in hlsi bill, even against tlie 
same défendant, matters of différent natures, although arising out of the same 
transaction. * * * As a 1)111 by the same plaintiff against the same défend- 
ant for différent matters would be consldered multifarious, so, a fortiori, would 
a biU by several plaintiffs. demanding distinct matters, against the same de- 
fendants. Thus. if an estate is sold lu lots to différent purcbasers, the pur- 
ehasers cannot joln In exhlbitlug one bill against the vendor for a spécifie per- 
formance; for each party's case would be distinct, and there must be a dis- 
tinct bill upon each contract." 

The foregoing principles may be properly applied to thi.s case. It 
will not be necessary to examine the varions authorities cited in behalf 
of the plaintiffs. The facts there involved are essentially diiïerent. 
In this case, for various reasons, the bill is multifarious, both as to 
subject-matters and as to parties. No one of them is interested in 
the success of the Other. They sue jointly to establish their fights to 
individual allotments. The burden is on each of them to show mem- 
bership in the Wichita or an affihated band of Indians, and, f ur- 
thermore, a right to a spécifie tract selected, agreeably to a treaty and 
an act of Congress. A right to an allotment is called for and as well 
a right to a tract claihied. The right of ail may hâve origin in Re- 
"becca Young, but that does not make out the right asserted. Other 
requirements condition the right to the allotment. Some of the plain- 
tiffs may succeed and others fail. The investigation of each claim in 
various ways must necessarily take a separate course both as to the 
right to an allotment and the land claimed. The practice of prose- 
cuting separate suits was adopted in Sloan v. United States (C. C.) 
118 Fed. 283. That course is believed to be imperatively demanded 
of thèse plaintiffs, no adéquate grounds appearing for the joint inves- 
tigation and trial of the divergent issues which must arise upon their 
several demands for relief. 

The conclusion thus reached fenders unnecessary a considération of 
the sufficiency of the àverments of the pétition to warrant a decree 
in favor of any of the plaintiffs. The merits of the claims of thèse 
parties may be decided when and if they are appropriately presented 
in separate bills, as they are lawfully entitled so to do. 

The juiigment of the District Court of Cauadian county, of the ter- 
ritory of Oklahoma, dismissing the action, will be affirmed, with costs 
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on appeal, but, in order that the plaintiffs may not be denied a riglit to 
prosecute their daims, it will be adjudged that the dismissal of the ac- 
tion be without préjudice to future prosecution of separate suits by 
the parties plaintifif in this case. 



BEARDSLEY v. HOWARD & BULLOÎJGH AMERICAN MACH. CO., Limited. 
(Circuit Court, D. Rliode Island. February 18, 1910.) 

No. 2,882. 

1. Masteb and Seuvant {§ 264*) — Injuries to Servant— Action— Vabiance. 

In an action for injuries to a servant, where the négligence ctiarged is 
tfie failure to provide plaintiff witli flanges to use in connection witli an 
einery wheel, évidence of tlie use of collars on eacli side of tlie wheel of 
about one-tliird of tlie diameter of tlie wheel was not such a vuriance as 
to render the évidence inadmissible. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. i§ 8C1- 
870 ; Dec. Dig. § 2C4.*] 

2. WoiîDS and Phrases- "Collas." 

A "collar," in nieehanics, is a ring or a round flange upon or against 
an ohject. 

3. WoRDS and Phrases— "Flange." 

A "flange" Is deflned as a projecting flat rim, collar, or rib used to 
strengthen an object, to guide it, to keep it in place, etc. 

4. New Trial (§ 97*) — Grounds— Surprise— Diligence. 

In an action for iniu'ries caiised by the breaking of an emery wheel 
from failure to furnish i)lalntiff ^vith flanges to strengthen It, surprise 
at the triai at the snlmiission of the issue whether flanges funiished wcre 
of suffiolent size. ii)stead of the isMue raised by the pleadings whether auy 
flanges were furnished, is not grouud for a iiew trial, where no continu- 
ance was requested. 

[Ed. Note.— For other cases, see New Trial, Cent. Dig. §| 19.>-198 ; Dec. 
Dig. S 97.*] 

5. Masteb and Servant (g 265*) — Injuries to Servant— Actjons—Burden 

OP I*B00F. 

In an action for injuries caused by the breaking of an emery wheel, 
the négligence alleged being the failure to furnish plaintifl* with flanges, 
the burden js on plaintifC to show not only that défendant furnished im- 
proper appliances, but that the injury resulted from the partieular de- 
fects pointed out. 

[Eid. Note. — For other cases, see Master and Servant, C«nt, Dig. §§ 877- 
908; Dec. Dig, § 265.*] 

6. Masteb and Servant (§ 276*)— Injuries to Servant— Action— Sufficien- 

CY OF Evidence. 

In an action for injuries to a servant by the breaking of an emery 
wheel, resulting from failure to furnish plaintiff with flanges to use in 
connection with the wheel, the plaintiff uiust show not merely that the 
injury mlght hâve resulted from the defect uamed, tout that It did, in 
fact, 80 resuit. 

[Ed. Note.^For other cases, see Master and Servant, Cent. Dig. §| 950- 
976 ; Dec. Dig. § 276.*] 

7. Masteb and Servant (§ 276*) — Injuries to Servant — Action^s- Suffi- 

cienct of Evidence. 

In an action for injuries to a servant from the breaking of an emery 
wheel, évidence hcld insuflicient to show that the accident resulted from 

*For otb^r caeet see same topic & § number In Dec. & Am. Digs. 1907 to date, & Rep'r Indexe* 
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tlie négligence alleged, vlz., failure to fumlsb plaintiff with flanges for 
the wheel. 

[Ed. Note.— For other cages, see Master and Servant, Bec. Dig. § 276.*] 

Action by Ernest J. Beardsley against the Howard & Bullough 
American Machine Company, Limited. Judgment for plaintiff, and 
défendant pétitions for a new trial. Granted. 

A. B. Crafts and M. L. Lizotte, for plaintiff. 
Vincent, Boss & Barnfield, for défendant. 

BROWN, District Judge. This is an action for personal injuries 
received by the plaintiff June 3, 1908, from the bursting of an emery 
wheel during the employment of the plaintiff as a polisher in the de- 
fendant's factory. 

The déclaration alleged that the emery wheel was — 

"run and used wlthout flanges attached thereto on the sides thereof, and 
that tlie running of sald emery wheel as aforesald, wlthout flanges attached 
thereto as aforesald, was very dangerous and Improper, and unsafe, and ren- 
dered said emery wheel llable and apt to break and burst," etc. 

The négligence charged is the failure — 

"to provide the plaintiff with flanges to use in connection with emery 
wheels, or to Inform the plaintiff that sàid flanges were neeessary, or ad- 
visable in connection with sald wheels." 

"The plaintiff allèges that on a certain day while he was cleanlng or dress- 
ing said wheel, revolvlng as aforesald, in the exercise of ail reasonable care 
and caution, and wholly ignorant of the danger ito whlch he was exposed aa 
aforesald, the said wheel, by reason o( Its revolvlng rapidly as aforesald wlth- 
out flanges to keep it steady and prevent its bursting as aforesald, suddenly 
broke and burst Into divers flylng pièces," etc. 

Upon the trial the plaintiff departed from the allégations of the déc- 
laration, testifying that the wheel broke before he had started to clean 
it ; that he had set the wheel up in the usual manner, and had been 
working on it for an hour and a half, when he went to get a dressing 
tool, and had just seated himself preparatory to dressing the wheel 
when the wheel burst; that he was not then touching the wheel, ei- 
ther for work or for dressing. 

The plaintiff testified that on the day of the accident he set up the 
wheel with the same implements that he had saf ely used for 14 months 
for similar wheels; that he first put upon the shaft a collar 3i/) 
inches in diameter and about 1 inch long, then the wheel, whicli was 
about 4% or 5 inches in diameter and 4 inches acrOss its grinding face, 
and next a second collar 2i/4 inches in diameter and 3 inches long; the 
whole being secured by a nut. 

At the trial the défendant contended that the allégation that no 
ftanges had beert provided was disproved by plaintiff's own testimony to 
the effect that flanges of 314 ^^iid 2Mj inches in diameter had been sup- 
phed and used, and objected to évidence tendingto ch?irge the défend- 
ant with négligence on the ground that the flanges were of insi«fficient 
size. This objection was overruled, and exception duly taken. 

While I am of the opinion that there was not such a variance as to 
render the évidence inadmissible (Baltimore & Potomac R. Co. v. 

*For other cases see sàme topic & § numbkb in Dec. & Am. Diga. 1907 to date, & Rep'r Indexe» 
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Cumberland,- 176 U. S. 232, 20 Sup. Ct. 380, 44 I.. Ed. 447 ; Grayson 
V. Lynch, 163 U. S. 468-476, 16 Sup. Ct. 1064, 41 h. Ed. 230), there 
is ground for thinking that the jury may hâve been misled by the ar- 
guments of counsel and by the testimony of the plaintiff and of ex- 
perts as to flanges. 

Thus, the plaintiff testified that he was provided with no flanges, and 
expert witnesses testified that an emery wheel would not be properly 
set up unless it had flanges. 

It was contended at the trial that the collars used were not flanges, 
and counsel for the plaintiff still insists upon the distinction between 
collars and flanges, and asserts that "a flange is a flat circle something 
like a plate ; average three-f ourths inch thick," etc. 

It is apparent, however, from the plaintiff's testimony, that whether 
proper appliances for setting up the wheels were furnished was merely 
a question of abutting surfaces, and that the distinction between "col- 
lars" and "flanges" was largely verbal and tended to confusion. A 
"collar" is a "ring or round flange upon or against an object." See 
Knight's Mechanical Dictionary. A "flange" is defined in the New 
English Dictionary: 

"(2) A projecting flat rim, collar or rib used to strengthen an object, to 
guide it, to keep it in place, etc." 

In support of the pétition for a new trial, the défendant insists that 
there was a substantial différence between the issue raised by the 
pleadings, i. e., whether it had furnished flanges for the latéral support 
of the wheel, and the issue submitted to the jury, as to whether the 
flanges furnished were of sufficient size ; and contends that it was 
prejudiced through having to meet on the trial a new issue not made 
by the pleadings. As no continuance was requested on this ground, 
the défendant cannot now claim surprise as a ground for a new trial ; 
yet the defendant's argument on this point is not without force when 
we consider the defendant's further point that there is no testirriony 
showing that the wheel actually became broken on account of in- 
sufficiency in the size of the flanges. 

Assuming — what, in view of the indefiniteness of the expert testi- 
mony, is by no means clear — that there was évidence sufficiently spécif- 
ie and definite to show that the flanges used were less than one-third of 
the diameter of the wheel, or less than would conform to expert opin- 
ion or standards, we are still met by the fact that no witness in the 
case, expert or other, has given an opinion or reason for beheving 
that this alleged departure from expert standards was in fact the cause 
of the breaking of the wheel. 

If the défendant is to be charged with négligence because ap- 
pliances which the plaintiff had operated safely for 14 months are sub- 
ject to expert criticism and fall below expert standards, it can only be 
made liable upon supplemental proof showing that the wheel broke 
because of some effect upon it resulting from the size of the flanges 
actually provided, and which would not hâve resulted from the use of 
such flanges as the experts say should hâve been provided. 

There are few machines which cannot be made the subject of expert 
criticism, and the mère fact that the defendant's flanges were some- 
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what smaller than the standards set by experts is not in itself a suffi- 
cient ground of liability. 

There is no évidence from which an inference is warranted that 
there was any actual connection between the bursting of the vvheel 
and the fact that the flanges were, in the opinion of experts, somewhat 
too smàll. There is no testimony from any witness to the effect that 
the breaking of the emery wheel was in fact due to any deficiency in 
the size of the collars or flanges, or that the wheel itself exhibited any 
évidence that it had beeii weakened by the use of collars or flanges of 
insufficient size. There was merely testimony that in the opinion of 
witnesses the wheel was not properly set up because the collars were 
of insufiicient size, and that it was possible that the tightening; of the 
nut du'ring the work should exiert an undue pressure upon the wheel. 

Under décisions of the Suprême Court, the burden was upon the 
plaintifï to show not only that the défendant furnished improper ap- 
pliances, but that the in jury resulted by reason of the particular de- 
fects pointed out and insisted upon by the plaintifï. See Looney v. 
Metropolitan Railroad Company, 200 U. S. 480-486, 36 Sup. Ct. 303, 
50 L. Ed. 564; Texas & Pacific Railway Company v. Barrett, 166 
U. S. 617-619, 17 Sup. et. 707, 41 L. Ed. 1136. 

The plaintifï did not ask either of his three experts to give an opin- 
ion. as to the actual cause of the breaking of this particular wheel, or 
to examine the wheel and to point out to the jury any feature of the 
broken wheel, that would indicate the cause of the breaking. Defend- 
ant's counsel, however, upon cross-examination of plaintifï's expert 
Leaver, asked: 

"CQ.: Well now, what do you say was the cause of the breaking of this 
wheeli there being no force exerted upon It at the tlme? 

"A. I should think that it was craclced when the man was uslng it, grind- 
ing with it, and when he went around in back of it it was working away from 
the collars ail the time, and when he got around in back it p'arted. 

"CXÎ. That is to say, you thinlc he boi'e hard enough on it to crack itî 

"A. It must hâve been something like that." 

He also testified that a wheel with proper flanges might be broken : 

"A. A man might be grinding something on it, and touched it too hard. It 
would not take a very sharp rap to break an emery wheel." 

"CQ. And the durability of thèse wheels dejjends largely ou the earefulness 
of the man who works on them? 

"A. Yes, sir. 

"OQ. It Is compétent or possible for a man, by beariug down too hard, to 
break any of them, is it notV 

"A. Not alone by bearing on too hard, but an unsteady pressure." 

Plaintifï's expert Richmond, manufacturer of the wheel, was asked : 

"Q. If a wheel like this one, having been worn down as this one bas, was 
properly put up on a spindle, in a proper franie, would it burst? 

"A. It uiight be broken from a half a dozen causes. It would not burst of 
its own accord. 

"Q. If there wîis a strain uiwn thèse washers, bringing it together that 
way, a heavy struln, and thèse collars being there without any washers — 
without any flanges — tlien what do you say as to whether or not it would 
hâve a tèndency to break? 

"A. It wouid hâve a tendenoy ; yes, sir." 
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Mr. Richmond also testified that it would be possible for anybody 
who was using a wheel of this size to put pressure enough on it to 
break it. 

Upon the question of the existence of a flaw in the material of the 
wheel the évidence was conflicting, and upon this pétition for a new 
trial it may be assumed that the évidence was insuiïîcient to convince 
the jury, and that a concealed flaw was the cause of breakage. The 
pièces of the wheel were produced in court ; but the exhibit itself is not 
of such a character as to enable a jury, without the aid of expert testi- 
mony, to détermine therefrom the cause of breakage. 

Reviewing then the évidence as to the cause of breakage, we find 
that the plaintifif, an experienced man, tested the wheel by looking it 
ail over and rapping it, and f ound it ail right ; that he set it up with the 
same appliances that he had used for 14 nionths and in the same way ; 
that he then used the wheel for about an hour and a half, polishing 
stay brackets, until the wheel needed cleaning ofï; that he then "set 
the rest on the back of the wheel to clean the wheel ofï" ; that he then 
got the dresser and was going to touch the wheel with it, when he was 
icnocked unconscious ; that the wheel flew off at a time when there was 
no pressure being exerted upon it. 

In the opinion of the plaintifif's experts the wheel must hâve been 
cracked during the previous grinding before the plaintifif went for his 
dressing tool. 

It seems an unavoidable conclusion f rom the testimony for the plain- 
tifï that the wheel was cracked while under pressure, either from the 
work of grinding, or from the work of cleaning or dressing the wheel, 
as is alleged in the déclaration. The burden was upon the plaintifif to 
showsomething more than a possibility that there was an undue latéral 
pressure resulting from insufficient flanges. 

Accepting the testimony of the plaintifif that the break did not happen 
while he was cleaning the wheel, there is no évidence which will sup- 
port a verdict to the effect that the wheel first became cracked during 
the short time that it was running without pressure upon it. Accept- 
ing the conclusion of plaintifï's experts that it must hâve become 
cracked during its use in grinding, it is impossible to say, upon the 
présent record, that the plaintiff has shovi'n that the supposed insufifii- 
ciency of the flanges was the actual cause, or even a contributing cause, 
of the breaking of the wheel. It was left as a mère matter of con- 
jecture as to what caused the wheel to crack. 

Upon the question of the sufificiency of the proofs to show the lia- 
bilitv of the défendant, the case comes within the rule stated in Patton 
v. Texas & Pacific Railway Co., 179 U. S. 658-663, 31 Sup. Ct. 275, 
277, 45 L. Ed. 361 : 

"It is not sufflc-leiit for the euiplo.vé to show tbnt the employer may hâve 
been gullty of négligence ; the évidence must point to the fact that he has. 

"And when the te.^timony leaves the matter uneertain and shows that any 
one of half a dozen things may hâve brought about the injury, for some of 
which the employer is responsible and for some of whieh he is not, it is not 
for the jury to guess betvveen thèse half a dozen causes, and find that the 
négligence of the employer was the real cause, when there is no satisfactory 
foundation in the testimony for that conclusion. If the employé is vniable to 
adduee sufficient évidence to show négligence on the part of the employer, it 
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Is only one of the many cases in whlch the plaintiff falls In hls testimony, 
and no mère sympathy for the unfortunate victim of an accident justifies any 
departure from settled rules of proof." 

The défendant also urges that the damages are excessive, and asks 
for a new trial upon this ground independently of the question of Ua- 
bility. I am of the opinion that the amount of damages is so much 
larger than the testimony warrants as to justify the setting aside of the 
verdict on this point alone ; but, as a new trial must be granted for the 
reason that the testimony is insufficient to show liability, it is unneces- 
sary to consider to what extent the damages are excessive. 

The pétition for a new trial is granted. 



In re HOLLAND. 
(District Court, E. D. New York. February 11, 1910.) 

Bankkuptcy (§ 288*) — Concealment of Assets— Cîontempt. 

Where a bankrupt disposcd of considérable property, and with the pro- 
ceeds paid certain debts and turned over the balance to his son, who, on 
an order of the bankruptcy court to turn over the money unaccounted for 
to the trustée, clalming that he was unable to eomply wlth the order, tes- 
tifled that he had paid board to his mother, and that he was gambling on 
horse races or Interested In bookmaklng individually and as a partner 
■with another, but his testimony as to when and Wbere there were race 
meets at which they could carry on the business of bookmaklng was in- 
eonsistent with the dates when the money came Into his hands, and where 
the son made no claim of title, the son will be committed untll he bas 
purged himself of contempt or is released by further order. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 288.*] 

In the matter of Kolman Holland, bankrupt. Contempt proceed- 
ings against Harry Holland for failure to eomply with order of court 
to turn over funds to trustée. 

Brewster & Farries, for trustée. 

Law & Holtzmann, for Harry Holland. 

CHATFIELD, District Judge. The bankrupt secured certain mon- 
eys and paid off therewith some antécédent debts, from the sale of a 
milk business and mortgages placed upon his real estate, between the 
26th day of July and the lOth day of August, 1909. He also received 
in cash, over and above thèse debts, the sum of $3,603 during the same 
period. This amount of money was actually in the possession of his 
son, Harry Holland, as agent for the bankrupt. 

Upon référence to a spécial commissioner it was found that certain 
further expenditures and payment of indebtedness, amounting to $1,- 
295.66, by the bankrupt and by his son, Harry Holland, were proven; 
but the balance, $1,307.34:, was not satisfactorily accounted for. 

The son is shown to hâve had in his hands ail of the money received 
from his father's property, and whatever was not expended by him, or 
returned to the f ather and paid out by the f ather, is, so far as the bank- 
yupt is concerned, still in the hands of the son or chargeable against 
him as a debt of the estate. 

•For otlier casea see same toplc & { numbeb in Dec. & Am. Digs, 1907 to date, & Rep'r Indexes 
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Upon an application to direct the bankrupt and his son to turn over 
the money unaccounted for, as reported by the spécial commissioner, 
this court decided that, inasmuch as the testimony made out an appar- 
ent case of embezzlement or fraud on the part of the son as against the 
father (for the money which had been neither returned to the father 
nor expènded on his behalf), no order could be made directing the 
father to pay this balance to the receiver or trustée in bankruptcy, as 
it was not shown that there was anything in his possession or control. 
Especially was this so as Harry HoUand, the son, was a party to the 
motion, and had submitted himself to the jurisdiction of this court, 
admitting his liability for whatever balance of his father's property 
might be due from him, and making no claim of title in himself with 
respect thereto. 

Considérable testimony has been taken, which Harry Holland, the 
son, contends establishes his inability to comply with the order of the 
court, and on which he asks to be relieved from any punishment, at 
least for apparent contempt of the order under which he was directed 
to pay over to the bankrupt estate the amounts for which he had failed 
to account, or which he admitted his indebtedness for to the estate. 

It is apparent that Harry Holland is now working on a small salary, 
and has no property, disclosed by the examination, which could be 
applied to this purpose. His explanation of what had been done with 
the money in question is confined to a statement that he paid board to 
his mother (which she has not substantiated), and that he was gambling 
upon the horse races or interested in the occupation of bookmaking, 
both individually and as a partner with one Rogoff. 

His testimony and that of Rogoff, as to when there were race meets 
at which they could carry on the business of bookmaking, is to a great 
extent inconsistent with the dates when this money came into the hands 
of Harry Holland. The transactions on the part of both the bankrupt 
and his son are extremely peculiar, and do not impress one with the 
idea that they were attempting to be honest with their creditors. But 
the father has evaded responsibility by accusing his son of what is 
substantially a crime, and the son does not deny the transaction, but 
merely pleads acquiescence or condonation on the part of his father. 

It is apparent that a trustée in bankruptcy could, under thèse cir- 
cumstances, obtain a judgment against Harry Holland, and the order 
directing him to turn over the property belonging to his father's estate 
was no more than the estate was entitled to from both the father and 
the son. 

But the son, Harry Holland, contends that he should not be im- 
prisoned for contempt of this court's order, inasmuch as he has shown 
(according to the arguments presented in his behalf) inability to obey 
the order, coupled with no disrespect or willful disobedience thereof ; 
and he also suggests that, under the charge of contempt, he should not 
be punished for acts which, even if wrong in themselves, were com- 
mitted before the order in question was made, and which were not in 
any way anticipatory thereof. 

Thé creditors bave called the attention of the court to Matter of 
Friedman (D. C.) 18 Am. Bankr. Rep. 712, 153 Fed. 939, in which the 
176 F.— 40 
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bankrupt and his wife and a third party were each ordered summarily 
to turn over certain amounts traced into their hands, and for which 
they did not furnish a satisfactory explanation. This case was af- 
firmed by the Circuit Court of Appeals. 161 Fed. 260, 88 C. C. A. 
306. 

In Matter of Frankfôrt (D. C.) 15 Am. Bankr. Rep. 310,^ decided in 
this district, the bankrupt was imprisoned upon a writ of ne exeat, in 
default of bail pending the payment by him of a sum of money which 
it was claimed had been stolen from his wife under circumstances f rom 
which the court found that the money was still in her possession or 
control. 

In Matter of Weinreb, 16 Am. Bankr. Rep. 703, 146 Fed. 243, 76 
C. C. A. 609, the bankrupts were directed to pay over to the trustée 
money which they claimed to hâve expended in ways that the court was 
satisfied were false ; and in gênerai the décisions in thèse cases are 
based upon the reasoning in the Friedman Case, supra, in which the 
court said : 

"Rut if property which had once been In the possession of the toanlirupt Is 
found In the possession of any person, and such person Is, In the opinion of 
thfe court, very clearly but a cover or réceptacle for that property which as 
hetween the bankrupt and sueh other person is still the property of the bank- 
rupt," a summary order Is proper. 

Again : 

"And if, aceordlng to the évidence, It be the property of the bankrupt, the 
Dattkruptcy court should order Its restoratlon to the représentative of the 
creditors and enforce that order by the most drastlc means. If this be not 
donc, creditors in most cases are utterly wlthout remedy, for a plenary suit 
agalnst persons who are In truth but recelvers of stolen goods (or money) is 
l-'Ut an expensive illusion, 

"A person who has no money Should not be punlshed for contempt in fall- 
Ing to turn over money. But the very point of this proceedlng' Is that It Is 
the oyinlon of the court that the persons proceeded against bave the money 
and do not tell the truth when they assert their inabllity to pay." 

And further: 

"If tany person Into whose possession money Is traced can avoid the legitl- 
mate conseauences of the possession of that money by swearing that he no 
longer iias it,'or never had It, the administration of justice would become a 
farce." 

Theie can be no doubt as to the conclusions of the court in thèse 
cases that fraud or perjury will prevent the creditors in bankruptcy 
proceedings from obtaining the property which should be applied to 
the payment of their debts, and certain drastic methods are the only 
means applicable to such a situation. But the more serious question 
is whethcr the contempt of court has been willful, and whether there 
is ability co repay, because, in the absence of either of thèse cléments, 
an order directing punishment for contempt, by compelling the pay- 
n,ent of indebtedness through the compulsion of imprisonment (it be- 
ing apparent that, if the person in contempt is unable to pay, the money 
to release him must be raised by other people), would be perilously 
dose to imprisonment for debt or crime, and no aUthority for that 
method of collection can be found under the laws of the United States. 

144 Fed. 721. 
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The situation is much similar to that existing in proceedings supple- 
mentary to exécution upon a judgment in a court of law, where au- 
thority is given by statute to impose a fine equal to the amount of the 
exécution, with costs, and to imprison the party in contempt until the 
fine is paid. Such a penalty has never been held imprisonment for 
debt, and is especially appHcable where the party alleged to hâve prop- 
erty of the judgment debtor hides behind an unbehevable story as to 
the circumstances under which he and the judgment debtor created the 
relations that existed between them for the palpable purpose of de- 
frauding the debtor's creditors. So in the case at bar, the story told 
by the bankrupt as to the purposes for which he borrowed the money 
in question, and by Harry Holland as to his reasons for taking the bal- 
ance of thèse loans and sales out of the funds of his father's business, 
and using them to a large extent to gamble at the race track, is worthy 
of no belief whatever. If the bankrupt intrusted his son with what 
he could save from the wreck of his business, and the son paid back 
to the bankrupt one-third, which with seyeral hundred more was used 
preferentially to pay debts and for ordinary household expenditures, 
and then lost the balance by gambling at the race track, both the son 
and the father hâve shown such lack of moral capacity and disregard 
of creditors' rights that their statements should not be given any 
credence whatever. The testimony, however, as to the expenditures 
at the race track, is unsatisfactory, except to the extent of suggesting 
that such a man would probably hâve no compunction about gambling 
in one form or another, and the story bears no indications of truth 
beyond that point. 

Under the demands of the creditors and the orders of the court, nei- 
ther the bankrupt nor his son hâve endeavored to restore or secure any- 
thing for the remaining creditors of the estate; and the so-called 
"bookmaker," who testified that Harry Holland had advanced money 
to him for the purpose of making books, but who could not give any 
satisfactory statement of how much he had received in that way, nor 
when it had been received, does not seem to object to being shown to 
hâve received money apparently stolen from other people. 

Under such circumstances, the respondent, Harry Holland, should 
be punished for his défiance and disregard of the order of the court, 
by which he was directed to restore the property which he admitted 
should be paid by him to the estate, and which this court is satisfied 
he either had within his control, or could, in part at least, reobtain if 
he had, made honest efïorts so to do. 

He will be committed until he has purged himself of contempt or 
îs released by further order. 
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In re BAILET. 

Ex parte PARIAN PAINT CO. 

Ex parte PERKINS MFG. CO. 

(District Court, D. Soutli Carolina. February 4, 1010.) 

1. BANKEUPicr (§ 140*) — Property Passing to Trustée— Goods Held on 

CONSIGNMENT. 

TJnder Civ. Code S. C. 1902, § 2655, which provides that every agree- 
ment of purchase or bailment of Personal property, wliereby the vendor 
or bailor shall reserve to himselt any interest in the sariie, shall be vold 
"as to subséquent credltors or purchasers for a valuable considération 
wlthout notice," unless in vyriting and recorded as required o£ mortgages, 
as construed by the Suprême Court of tbe state, an agreement of consign- 
œent under which goods were delivered to a banicrupt to 'be sold and ac- 
counted for as agent, otherwise valid, is not void as against the bank- 
rupt's trustée, or gênerai creditors, because not recorded. 

[Ed. Note. — For other eàses, see Bankruptcy, Cent. Dig. § 225; Dec. 
Dig. § 140.*3 

2. Bankruptct (§ 140*) — Property Passing to Trustée— Goods Hexd on 

consionmeni. 

Where goods were in fact shiiiped to and held by a bankrupt under a 
valid consignment contraet, to be sold as agent, and not otherwise, the 
façt that he subsequently gave notes for thelr priée for the accommoda- 
tion of the payée, which were not enforced, but renewed when due, he be- 
ing called on only to account for the goods sold, is not conclusive that the 
contraet was changea into a sale. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 225; Dec. 
Dig. § 140.*] 

In the matter of G. W. Bailey, bankrupt. On review of two ordera 
of référée. Affirmed as to one, and reversed as to the other. 

Geo. T. Magill, for Parian Paint Company. 
Grier Sf Park, for Perkins Mfg. Company. 
. Richardson & Cunninghàra, for bankrupt. 

BRAWLEY, District Judge. Thèse claims were hcard together, 
upon a pétition to review the report of the référée. 

1. The Parian Paint Company, under an agreement inwriting dated 
April 3, 1907, agreed to furnish to the bankrupt, who was doing 
business under the name of the Bailey Builders' Supply Company, 
paints and p'ainters' supplies, upoii receipt of orders, the same to be 
sent on consignment; Bailey agreeing to keep an itemized statement 
of ail paints and supplies sold by him, and to pay for the same when 
sold, at the end of every 60 days, and to return to the Parian Paint 
Company, when called upon, ail paints and supplies which he had on 
hand. Bailey filed his voluntary pétition in bankruptcy in the autumn 
of 1909, and thereafter the Parian Paint Company filed its pétition 
for tbe return to it of certain paints and painters' supplies, which were 
readily identified. The référée in bankruptcy, to whom the pétition 
was referred, found as a matter of fact that the paints and painters' 
supplies were furnished under a contraet of consignment, that the 
same was not recorded, and that the claims represented by the cred- 

•For other cases see same toplc & § numbbb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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itors who hâve filed this pétition for review hâve not been reduced to 
liens, and vvere simple contract daims, ail of which had been incurred 
by the bankrupt subséquent to the date of the contract of consign- 
ment. He thereupon made an order directing the trustée to turn 
over to the petitioners ail of the goods and merchandise in his posses- 
sion belonging to the Parian Paint Company, and that ail accounts 
that said company could trace in the hands of the purchasers should 
also be turned over to it. The pétition for review impeaches the cor- 
rectness of this décision, and in the argument the sections of the 
Civil Code of South Carolina which are supposed to hâve a bearing 
upon the question hâve been cited. 
Section 2655 is as foUows: 

"Every agreement between the vendor and the vendee, ballor or ballee, ot 
Personal property, whereby the vendor or ballor stiall reserve to himself any 
interest in the same shall be nul! and void as to subséquent creditors or pur- 
chasers for valuable considération wlthout notice, unless the same be reduced 
to writing, and recorded in the manner now provided by law for the recordlng 
of mortgages." 

Section 2456 of the Code provides that: 

"AU deeds of conveyance of lands, tenements or heredltaments," etc., "and 
generally ail instruments in writing novs' required by law to be recorded," etc., 
"shall be valid so as to affect from the tlme of such dellvery or exécution the 
rights of subséquent creditors (whether lien creditors or simple contract cred- 
itors) or purchasers for valuable considération without notice, only when re- 
corded within forty days from the time of such dellvery or exécution, in the 
office of register of mesne conveyances," etc., "vrhere the property affected 
thereby is sltuated." 

Thèse sections hâve been frequently interpreted by the Suprême 
Court of South Carolina. The latest pertinent case is Armour & 
Co. V. Ross, 78 S. C. 294, 58 S. E. 941, 1135. This was an action to 
recover a quantity of bacon and lard consigned by plaintiffs to one 
Butler as their agent, and by him turned over to Ross & Turner, who 
claimed to be purchasers for valuable considération without notice. 
The lower court held that the agreement bètween the plaintiffs and 
Butler was null and void as to subséquent creditors and purchasers 
for valuable considération without notice, as it was not recorded with- 
in the time required by section 2655 ; but the Suprême Court reversed 
this décision, on the ground that this section of the Code had no ap- 
plication to simple or unsecured creditors, but applied only to those 
whose claims had been reduced to judgment, or to those holding other 
liens on the property before receiving notice of the unrecorded instru- 
ment, and that the amendment to section 2456, above cited (by insert- 
ing the words "whether simple contract creditors or lien creditors"), 
was not applicable, as that section and section 3655 are separate and 
distinct. 

The précise question involved in this pétition for review was set- 
tled by the Court of Appeals of this Circuit in Pridmore v. Puffer 
Mfg. Co., 163 Fed. 496, 90 C. C. A. 42. That was a case in bankrupt- 
cy, where petitioners sought to recover from the trustées certain prop- 
erty consigned to the bankrupt under a contract similar to that in this 
case, and the District Court hèld thàt it was governed by the case of 
York Mfg. Co. V. Cassell, 201 U. S. 352, 26 Sup. Ct. 481, 50 h. Ed. 
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783, whîch held that the "trustée takes the property of the bankrupt 
iri cases unaffected by fraud in the same plight and condition that the 
bankrupt himself held it, subject to ail the equities impressed upon it 
in the hands of the bankrupt." The Court of AppCals affirmed this 
judgment. It was contended there, as hère, that the contracts in 
question were of a character such as are required to be recorded un- 
der section 2456, Code of I^ws of South Carolina, and that subsé- 
quent creditors of the bankrupt, who had no notice of the secret agree- 
ment between the claimant and the bankrupt, had rights superior to. 
those of the claimant. The Court of Appeals in its opinion says : 

"We hâve carefully consldered the contention of coiinsel representlng the 
trustée, In whleh it Is lusisted that the statute of South Carolina (Civ. Code. 
§ 24.56), whleh relates to secret liens, applies, and are of opinion that under 
the eircumstances in thls case the décisions relied upon to sustaln such con- 
tention do not apply to the case at bar." 

The judgment of the référée is in accord with this opinion, and' 
the same is in ail respects afifirmed. 

3. The référée, upon hearing the pétition of the Perkins Manufactur- 
ing Corppany of like character with that just disposed of, held "that 
the Perkins Manufacturing Company and the bankrupt did enter intO' 
a contract some time during the month of February, 1908, .which was 
a consignment contract"; but iriasmuch as the gênerai manager of 
the Perkins Manufacturing Company, subséquent to the contract, took 
notes from the Bailey Builders' Supply Company, he decided that said 
notes were taken practically to close the said account, and the con- 
tract of, consignment was changed thereby, and his décision was 
therefore against the petitioner's claim. It appears from the testi- 
mony that the bankrupt in February, 1908, entered into an arrange- 
ment with the Perkins Manufacturing Company, of Augusta, Ga.,, 
by which the latter company was to consign certain doors, sashes, 
blinds, and other lumber to Bailey, who was to sell the same as their 
agent, and to account to them from tirne to time for the proceeds of 
sale, and upon his return to his home at Greenwood Bailey sent them 
an agreemènt substantially simil^r to that which he had with the Pa- 
rian Paint Cornpariy, but this agreemènt was not signed by either par- 
ty. The référée holds, and the testimony corroborâtes his finding, 
that the goods were f orwarded undei" a consignment contract ; both 
parties understànding that Bailey was to acquire no interest whatever 
in the goods, that he was to take and handie them for the Perkins 
Manufacturing Company, and such profit as he was able to make on 
the sale of the goods over and above the price at which they were billed 
to him was to be his commission. 

It appears that before the agreemènt was made somethirig was said 
about the Perkins Company taking notes, and that the attorney for 
the Perkins Company advised them against taking notes for the sup- 
plies furnished, but some time after the goods were shipped Toale, 
representing tjie Perkins Manufacturing Company, came to Green- 
wood and asked Bailey to sign notes representing the value of the 
goods shipped. Thèse notes matured in 30, 60, and 90 days. The 
testimony of Perkins is that the notes were taken for two reasonst 
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First, "for our accommodation"; second, "to keep the records of the 
shipments clear." Thèse notes were discounted by the Perkins Man- 
ufacturing Company in Augusta, and were renewed whenever they 
fell due ; but the understanding between Bailey and the Perkins 
Manufacturing Company was that Bailey should be required to pay 
thereon only what moneys he derived from the sale of the goods. 
AU the parties to the transaction say, and ail of the testimony shows, 
that the goods were shipped upon a consignment contract, and that the 
notes were not given or accepted in payment therefor. After the 
notes were given the Perkins Manufacturing Company went to Bail- 
ey's place of business and took stock of the goods in his hands. This 
act is consistent with the theory of the petitioner that Bailey was its 
agent, and is not consistent with the theory that Bailey, by giving the 
notes, became the purchaser. 

The advice of the attorneys for Perkins & Co., given, it appears, 
before the agreement was actually reached, was that if they took notes 
in payment they could not hold Bailey as simply an agent ; but ail 
the parties agrée, and the référée finds, that the actual agreement be- 
tween the parties was a consignment contract. Ail the parties to the 
transaction agrée that the giving and taking of the notes was not in- 
tended to change the character of the relations between the parties, 
that they were not given or accepted in payment for the goods shipped, 
and there is no testimony whatever in contradiction. There was no 
attempt to enforce the payment of the notes as they fell due, and 
Bailey was not called upon to pay the same, or any part thereof, until 
after he had actually sold the goods. Bailey was conducting a small 
business at Greenwood, in this state, and there is nothing in the testi- 
mony that warrants the assumption that the Perkins Manufacturing 
Company would hâve furnished as much as $3,800 worth of builders' 
supplies solely upon his personal crédit; and as the testimony is clear 
that the goods were furnished upon a consignment contract, under 
which Bailey was given a price list and was to be called upon to pay 
only when the goods were sold, taking as his commission the différence 
between the price list and the price at which he actually sold the goods, 
and that it was not the intention of either of the parties that the notes 
were given or accepted in payment for the goods, and that after the 
giving of tlie notes an account was taken of the stock on hand from 
time to time, showing that the parties did not consider that the orig- 
inal contract of consignment was to be modified by the giving of the 
notes, I am of opinion that it would be going too far to hold that the 
mère taking of notes, in the circumstances stated, changed the relation 
of parties from bailor and bailee to that of créditer and debtor, when 
both parties agrée in their testimon}^ that such was not their intention. 

It is therefore ordered and adjudged that the décision of the réf- 
érée on that point be reversed, and the case is remanded, with direc- 
tions to enter an order as upon a consignment contract, similar to 
that entered in the case of the Parian Paint Company. 
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BAKER WHITELEY COAL 00. v. BALTIMORE & O. R. 00. 

(Circuit Court, D. Maryland. February 9, 1910.) 

MoxopoLiEs (§ 16*) — Validity— Géant op Exclusive Privilège to Dock 

VeSSBLS AT WlIABF. 

A contract made by a railroad compaiiy, whlcli was a large carrier of 
coal to the seacoast at Baltimore, and wliich had there built a xiri\'iite 
pier for exclusive use in loading coal from Its cars upou vessels for water 
transportatlon, by whicli It gave to a tug owner tlie exclusive rigbt to 
dock and undock vessels at such pier, in considération of whieh tbe tug 
owner agreed to keep one or more tugs on liaiid at the pier at ail tiines 
to perform such service as required aud to render assistance in case of 
tire, is not unlawful as against other tug owners, It being shown that it 
facilitated the use of the pier by itself and shippers, and did not add to 
the charges of the latter or their consignées. 

[Ed. Xote. — For other cases, see Mouoiiolies, Dec. Dig. § IC.*] 

In Equity. Suit by the Baker Whiteley Coal Company against the 
Baltimore & Ohio Railroad Company. Decree for défendant. 

Robert H. Smith, John C. Rose, and J. Craig McLanahan, for com- 
plainant. 

Herbert R. Preston and R. Marsden Smith, for défendant. 
Before GQFF, Circuit Judge, and MORRIS, District Judge. 

MORRIS, District Judge. This is a bill in equity filed by the Baker 
Whiteley Coal Company, a corporation of West Virginia, against the 
Baltimore & Ohio Railroad Company, a corporation of Maryland, pray- 
ing an injunction restraining the railroad company from putting into 
effect a rule made by it by which after June 15, 1908, the docking and 
undocking of ail classes of vessels at the railroad company's coal pier 
at Curtis Bay should be done exclusively by the tugs of Capt. R. M. 
Spedden. On the case made by the bill and affidavits, a preliminary 
restraining order was granted, and now, after answer filed and testi- 
mony duly taken, the case cornes on for final hearing. 

The Curtis Bay coal pier of the Baltimore & Ohio Railroad Com- 
pany was, about 1901, built out from land of which the railroad com- 
pany is the riparian owner on the navigable waters of the Patapsco 
river adjacent to the harbor of Baltimore. The object of its construc- 
tion by the railroad company was to facilitate in the most convenient 
manner the loading of coal-carrying ships with the coal brought to the 
pier by the railroad company. There is room for from tvvo to four 
ships on each side of the pier, but it is not used for any other pur- 
pose. The complainant is the owner of tugs, having a large business 
in towing vessels and in docking them at the coal pier. The business 
of the complainant is injuriously affected by the enforcement of the 
order complained of for the reason that the complainant makes annual 
contracts with vessels coming up the Chesapeake Bay and using the 
coal pier by which it contracts for an agreed price to meet the vessels 
and do ail their towing-, including the service of docking and undock- 
ing at the coal pier. This towing business of the complainant is large, 
and the part of its charges for the work of docking and undocking 

•For oth-er cases see same toplc & § humber in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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steamers at the coal pier amounts to as much as $7,000 a year. The 
immédiate occasion of the filing of the bill as stated in the complaint 
was that the Norwegian steamship Horda, in respect to which the 
complainant had a tcwing- contract, had arrived in the harbor of Balti- 
more intending to load with coal at the coal pier, and had been towed 
alongside the pier by one of complainant's tugs for the purpose of 
being docked at the coal pier, but those in charge of the pier had re- 
f used to let the steamship corne to the pier in tow of complainant's tug, 
and had denied to the complainant the opportunity of completing the 
towage service it had contracted to perform, and refused to allow the 
steamship to be docked except by Spedden's tug. 

The answer of the railroad company allèges that the coal pier at 
Curtis Bay, with its large number of shifting tracks and its branch 
road Connecting it with the railroad company's main Une, was con- 
structed for the purpose of receiving, assorting, and classifying coal 
cars with the least delay possible; that its opération is complex as 
comparcd with an ordinary pier, and requires for successful opération 
that, in assorting and arranging coal cars and sending them to the pier 
and in unloading the coal into vessels, every kind of delay and confu- 
sion should be avoided ; that it is true that in the past vessels hâve em- 
ployed any tugs they might choose to dock and undock them at the 
pier, but it was found that this practice caused delay and confusion 
and materially limited the capacity of the pier resulting in delay to the 
shippers of coal ; that as a means of remedying thèse evils, the rail- 
road company determined to so arrange that there should always be 
tugs in readiness at or about the pier for the spécial purpose of 
promptly docking and undocking vessels as soon as they were ready ; 
that for this reason they had contracted with R. M. Spedden to keep 
during 12 hours of the day a tug of suiïîcient capacity at the coal pier, 
and to charge vessels for the service not exceeding the rate established 
by the Tow Boat Owners' Association for docking and one-half the 
rate for undocking. The contract also required said Spedden to keep 
at the pier day and night and Sundays a tug and sufficient crew for fire 
protection, and to perform ail the service to the satisfaction of the rail- 
road. It was made a condition of the contract that, in considération 
of the fact that Spedden should keep tugs always on hand for the 
prompt handling of vessels, the railroad company would enforce a rule 
that ail docking and undocking at the pier should be donc exclusively 
by said Spedden's tugs. There does not appear to be any material dis- 
pute as to the facts except that the complainant contends that the 
claim that there exists any necessity or reasonable ground for such a 
rule is not well founded. We think the proof does lead to the conclu- 
sion that by the enforcement of the rule established by the railroad 
company as the owner of the pier its business will be facilitated, 
and the dispatch of vessels insured, by having at ail times a tug 
at the pier ready to dock and undock vessels, and that other inciden- 
tal advantages accrue from having at ail times a steam tug there 
ready to extinguish fires, and to clear the pier of ice and move vessels 
as required. It does not appear that the cost to vessel owners of dock- 
ing and undocking has been increased by the new arrangement. The 
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only parties who can be said to hâve a right to corne to the pier are 
those for whom coal lias been transported by the railroad. and who, as 
consignées or shippers, hâve a right to require it to be dehvered to the 
vessels they send to the pier for it. They are not complaining or seelc- 
ing redress, but a tug boat owner on his own behalf. 

It is to be borne in mind at the threshold that under the Maryland 
law this pier is the private property of the railroad company (Mary- 
land Code, art. 98, § 31), and in Weems Steamboat Company v. Peo- 
ple's Company, 2U U. S. 345, 29 Sup. Ct. 661, 53 L. Ed. 1024, it was 
decided that a private wharf is not held by the owner subject to public 
use, and that a third person has no right to demand its use even on 
teiidering compensation therefor. This ruling foUowed the court's pre- 
vioUs décision in Louisville & Nashville Railway Company v. West 
Coast Naval Stores Company, 198 U. S. 483, 25 Sup. Ct. 745, 49 L. 
Ed. 1135. In the case last cited, the Suprême Court held that the fact 
that a wharf was built by a railroad company, and was intended for 
terminal puf poses at a seaport, did not make it à public vvharf in the 
sensé that àny one having goods to be transported by water could ship 
them over the railroad and use the wharf for any vessel he might sélect 
to load them for thewàter transportation. The rulings in thèse two 
cases would appear tO'Sustain the contention that the pier in this case 
is so far under the control and régulation of the railroad company that 
it can détermine. for itself how it shall be used, and that if it sees fit 
to make a not unreasonable régulation determining what tugs shall be 
permitted to dock and undock coai vessels there. it is within its right 
as owner. 

The testimony tends to prové, and we think does fairly establish, 
that the railroad company can only get the tug service most bénéficiai 
to itself and most convenient and effective to the shippers of coal by 
making an exclusive contract with some one to furnish the tugs and, 
incidentally, to 'hâve a proper tug always on hand to avoid delays and 
to render assistance in case of fire or other emergency. The ruling of 
the Suprême Court in Chicago, St. Louis & New Orléans Railroad 
Company v. Pullman Car Company, 1,39 U. S. 79-90, 11 Sup. Ct. 490, 
35 L. Ed. 97, with regard to an exclusive contract of the railroad com- 
pany with the Pullman Car Company would seem to be applicable in 
prihciple. If is contended that as the Curtis Bay pier is a facility of- 
fered for thei use of ail shippers of coal over the Baltimore & Ohio 
Railroad Who désire to hâve it further transported by water, and as 
they hâVe a right to send the vessels selected by them to the pier and 
to hâve the Cbal loaded on board, that this right implies and includes 
the right tô use any proper and suitable tug to put the vessels in place. 
But we think that thé docking and undocking of the vessel is a mère 
incident of the business, aild is a matter which the owner of the pier 
may withiîi^ reasonable limits control to subserve its own convenience 
and that of its shippers. ' 

The case ôf Donovan V.. Pennsylvaniai Company, 199 U. S. 279, 86 
Sup, Ct. 91, 50 L. Ed. 192, Was a case which i'eceived most learned con- 
sidération by the Suprême Court. In that case the Pennsylvania Rail- 
road Company, bëiiig the owner of a passenger station and dépôt build- 
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ings in Chicago, made an exclusive arrangement with the Parmalee 
Transfer Company to supply ail vehicles required by passengers. This 
arrangement deprived the hackmen of the city of the privilège they 
had theretofore enjoyed of entering the station to solicit employment 
f rom arriving passengers. It was held by the Suprême Court that the 
railroad was required under ail circumstances to do what was reason- 
ably necessary and suitable for the accommodation of passengers and 
shippers, but was under no obligation to refrain f rom using its property 
to the best advantage of the public and itself, and that it was not bound 
to so use its property that others having no business with it might make 
a profit to themselves. It was urged that the hackmen were themselves 
carriers of passengers, and were entitled to pursue their business at any 
place open to another carrier engaged in the same kind of business. 
The court denied this contention, and held that the railroad company 
was not bound to accord this particular privilège to the défendants 
simply because it had accorded a like. privilège to the Parmalee Trans- 
fer Company, for ît had no contractual relations with the défendants, 
and owed them, as hackmen, no duty to aid them in their spécial call- 
ing. 

In the présent case, although it might seem that as to arriving vessels 
which hâve been towed in by the complainant's tugs and were going 
direct to the coal pier it might be contended that the tug had a right to 
continue the tovving service and take the vessel to the pier, it is a fact 
that this situation does not often occur, for, as a rule, the vessel that 
expects to load coal goes first to the coal pier anchorage, and lies there 
until a place is ready for her at the pier, when she is docked by a tug 
which does that spécial service. For this service of docking and un- 
docking the rule put in force by the railroad company results in no 
increase of expense to the vessel. 

We think the order heretofore entered restraining the Baltimore & 
Ohio Railroad Company from preventing the tugs of the Baker White- 
ley Coal Company from docking and undocking vessels at the railroad 
company's coal pier at Curtis Bay should be rescinded and the bill of 
complaint dismissed, and it is so ordered. 



UNITED STATES v. AMMERMAN. 
(District Court, W. D. Arkansas, Ft. Smith Division. Febniary 3, 1910.) 

No. 653. 

1. Per.iubt (§ 25*) — Rbquisites of Indictment— Materiality OP'TeSTIMONY. 

In a proseeutlon for perjury, it niust be alleged in the iiidictmeut that 
tlie matter sworn to was material. or the tacts set forth as falsely or 
eorruptly sworn to uiust be suflicient in themselves to show such mate- 
riality. 

[Ed. Note. — For other ea.çes, see Perjury, Cent. Dig. §§ 82-89; Dec. 
Dig. § 25,*] 

2. Pek.iury (§ 25*) — Indictment — Construction — "During." 

In an indictment for perjury alle^ing that on the trial of a criminal 
case it was a material inquiry wliether the défendants were in a certain 

•For otber cases see eame topic & § numbe3 in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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town "during the day and night of December 2Sth, and early in the 
morning of December 29tb," the word "dnring" means at any time during 
the day or nlght of the 28th and the morning of the 29th. 
[Ed. Note. — For other cases, see Perjury, Dec. Dig. § 25.* 
For other définitions, see Words and Phrases, vol. 3, p. 2278.] 

3. PeRJUEY (§ 25*) INDICTMENT— SdîTICIENCY. 

An indletment for perjury alleged that on tlie trial of a eriminal case 
It was a material inqulry whether the défendants were In a certain towu 
during the day and nlgiit of the 28th and early in the morning of the 
29th of a certain month ; that the défendant willfuUy, corruptly, and 
contrary to hls oath, testifled on said trial that two of the défendants 
were in another state up to 8 or 9 o'clock on the morning of the 28th. 
Held, that such allégations were sufficient to show that the testimony 
given by défendant on such trial was material to the issues, and that it 
was not necessary to show that such testimony, if true, would exehide 
the guilt of the défendants on trial. 

[Ed. Note. — For other cases, see Perjury, Cent. Dig. §§ 82-89; Dec. 
Cig. § 25.*] 

Criminal prosecution by the United States against ]L,on Ammerman. 
On motion in arrest of judgment. Overruled. 

John I. Worthington, U. S. Dist. Atty. 

Ira D. Oglesby and Troy Paca, for défendant. 

ROGERS, District Judge. On the motion in arrest of judgment the 
argument, clear and cogent as it was, in the opinion of the court pro- 
ceeded on a mistaken theory, and is misleading. It is a Sound prin- 
ciple of law that, in a prosecution for perjury, "it must be alleged in 
the indictment that the matter sworri to was material or the facts set 
f orth as falsely and corruptly sworn to sufficient in themselves to show 
such materiality." It is the application of that principle which is in- 
volved hère. It is not alleged in the indictment that the matters sworn 
to are material, and that alternative of the principle may be consid- 
ered eliminated. 

The question then remains : Are the facts set forth in the indictment 
as falsely and corruptly sworn to sufficient in themselves to show such 
materiality? Pretermitting any notice of formai matters, the indict- 
ment charges that on the trial of Bell, Patterson, and Thompson it be- 
came and was a material inquiry whether said Bell, Patterson, and 
Thompson "were in the town of Huntington, in Sébastian county, state 
of Arkansas, during the day and night of December 28, and early in 
the morning of December 29, 1908." The word "during" used in the 
indictment means "in the life of : in the time of : in the course of" 
those days. Century Dictionary. "During coverture" means "while 
the marriage lasts." State v. Fry, 4 Mo. 159. "During such trial" 
includes ail the proceedings from the impaneling of the jury to the 
receiving and according of the verdict. Maurer v. People, 43 N. Y. 
3. It was material, then, within the terms used in this indictment, to 
know whether Bell, Patterson, and Thompson were in Huntington, 
Ark., at any time during December 28th, and that night, and the morn- 
ing of December 29, 1908. It is not alleged that it was material to 
know whether Bell, Patterson, and Thompson were in Huntington at 

•For other cases see eame topic & S numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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any particular hour of the day, night, and morning named, but either 
during the day, night, and morning named, either during the course 
of the day, night, and morning named. Having so alleged, the indict- 
nient then allèges that the défendant willfully, corruptly, and contrary 
to his oath testified in substance and to the effect f ollowing ; that is to 
say: 

"That he knew said défendants James 'O. Bell and John Patterson, and 
that they, the said James 0. Bell and John Patterson, came to his hôtel, the 
Buffialo Hôtel, in Sapulpa, 0kl., about December 23, 1908, and that they, the 
sald James C. Bell and John PatterKon. remained at his said hôtel every 
night continually until Decemher 28, 1908 ; that said James C. Bell and John 
Patterson ate toreakfast at the Buffalo Hôtel in Hapulpa, 0kl., on the morn- 
ing of December 28, 1908 ; t'iat James 'C. Bell and John Patterson left said 
Buffalo Hôtel in Sapulpa, 0kl., about S or 9 o'clock a. m. on December 28, 
1908." 

Having alleged that the évidence set out was willfully and corruptly 
false and contrary to defendant's said oath, the indictment then allèges 
specifically that each and every of said statements made by him was 
false at the time he made them, and that he did not believe them to 
be true, and then closes with the ordinary formai allégation of the 
crime of perjury thus committed. It is therefore alleged in the in- 
dictment what was a material inquiry, what the défendant testified to, 
and that it was corruptly and willfully false. But it is said that it does 
not appear from the indictment how the willful and corrupt testimony 
was material, because it does not appear on what day the robbery was 
alleged to hâve been committed, for which Bell, Patterson, and Thomp- 
son were on trial at the time the false testimony was given, and, as the 
court cannot see with its judicial eye how it was material, that the 
indictment is insufficient. In Markham v. United States, 160 U. S. 
325, 16 Sup. et. 291, 40 L. Ed. 441, the court said : 

"In King v. Dowlin, above cited, Lord Kenyon said that it had always been 
adjudged to be sufflcient in an indictment for per.iury to allège generally that 
the particular question became a material question. So in Commonwealth v. 
Pollard, 12 Metc. [Mass.] 225, 229, which was a prosecution for perjury, It was 
said that it must be alleged in the indictment tliat the matter svvorn to was 
material, or the facts set forth as falsely and corruptly sworn to should be 
sufflcient in themselves to show such materlality." 

So it therefore appears that, if "the facts set forth as falsely and 
corruptly sworn to should be sufficient in themselves to show such ma- 
terlality," the indictment is good. So, hère, it is not necessary to show 
how the false testimony was material. It is enough if it appears upon 
the face of the indictment that it was material to the matter under in- 
quiry. 

But it is argued that ail the defendant's testimony set out in this 
indictment might be true, and still Bell, Patterson, and Thompson 
could be guilty of the robbery, and therefore it does not appear that 
the defendant's alleged false évidence was material. This argument 
assumes that to make défendant guilty the false testimony must hâve 
been such as, if true, to preclude the guilt of Bell, Patterson, and 
Thompson, and that it must be so made to appear in the indictment. 
The argument is ingenious, but fallacious and unsound. It is mislead- 
ing, in this : that the queàtion is not whether defendant's testimony, if 
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true, precluded the guilt of Bell, Patterson, and Thompson, but wheth- 
er it had any bearing on die issues involved in their trial— whether it 
was material to the issues. In 2 Archbold on Criminal Practice and 
Pleading, p. 1737, the author says: 

"The stateinent alleged to be false must be material to the subject then un- 
der considération, otherwise it does not amouut to the offense of perjury ; 
but, if it tend, even c-irouœstantially, to the proof of the issue, it wHl be ma- 
terial." 

Can it be fairly said that the testimony of the défendant which ac- 
counted for the whereabouts of Bell, Patterson, and Thompson during 
the night of December 28 and the morning of December 29, 1908, as 
being' in the town of Sapulpa, in the state of Oklahoma, is not material 
to an indictment which allèges that it was a material inquiry in the trial 
of said Bell, Patterson, and Thompson to know whether they were in 
the town of Huntington, in Sébastian county, in the state of Arkansas, 
during the 38th day of December, and the night thereof and the morn- 
ing of the 29th of December, 1908? Can it be said that, if they were 
in Sapulpa at half past 8 or 9 o'clock on December 38, 1908, it throws 
no light upon the question as to whether they were in the town of 
Huntington, Ark., during the course of the same day and of that night, 
and the early morning? It seems to me the question answers itself. 
This indictment may not be as artistically drawn as it might be, but I 
think it good, either on demurrer or on motion in arrest of judgment. 
Section 1025, Rev. St. (U. S. Comp. St. 1901, p. 720), provides that: 

"No Indictment found and presented by a grand jury in any District or 
Circuit Court or other court of the United States shall be deemed insufficient, 
nor shall the trial, judgment, or other proceedlng thereon be affected by rea- 
son of any defeot or Imperfection of matter or form only, which shall not 
tend to the préjudice of the défendant." 

It cannot be possible that the défendant in this case has been misled 
or prejudiced by any defect of form or substance in this indictment, 
and, unless he has, there is nothing of which he can complain. 

The motion in arrest of judgment is overruled. 



OOXOVER V. PENNSYLVANIA R. CO. 

(Circuit Court, S. D. New York. March 2, 1910.) 

Deatii (§ 31*)— Action fob Wkongfui- Deatti— Peksok Ektitled to Sue Us- 

DEE PKKNSYL VANIA StATUTE. 

Uuder Laws Pa. 1855 (P. L. 309), glvlng an action for wrongful death to 
the '''husband, widow, children or parents of the deceased," and provldlng 
that the sUm recovered shall go to them in the proportion they would 
take his or her Personal estate In ease of Intestacy, as coiistrued by the 
Suprême Court of the state, the widow of the person killed, If living, Is 
the person in whom the right of action is vested, and she has authority to 
settle an action so brought by her, since she holds the amount recovered 
or recelved as trustée for ail the persons interested thereln. 

[Ed. Note.— For other cases, see Death, Cent. Dig. §§ 35, 42 ; Dec. Dig. 
§ 31.*] 

•For other cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Action by Ella K. Conover against the Pennsylvania Railroad Com- 
pany. On motion of Théophile Sirois, guardian ad litem, to vacate 
order of discontinuance made on settlement. Overruled. 

Joseph D. Conover was killed In an accident on the defeudaut's railroad, at 
Clover Creek Junction, Pa. Ella K. Conover, vi'ldow of Joseph D. Conover, 
brought an action as adminlstratrlx in the Suprême Court of New York County. 
On motion by the défendant the case was removed to thls court. The défend- 
ant then deniurred on the ground that plaintlff was without eapaeitj' to sue, 
she havlng sued as adminlstratrlx, and thereafter the complalnt was amended 
allowlug the plaintlff to sue as wldow, for the loss of her husband, pursuant to 
the statute of the sta;te of Pennsylvania glving her the rlght to sue. as wldow, 
for the pecunlary damages sustalued In the loss of her husband. The action 
was. settled between the wldow and the défendant company, the latter paying 
her $7,500, and au order of discontinuance entered on January 22, 1908. 

Now Théophile Sirois, reeently appolnted guardian ad litem of the two 
childrén of Joseph D. Cttnover, applies for an order vacating the oi-der of dis- 
continuance. It Is not disputed that the settlement was made without Con- 
sulting the ehlldren who are lunatlcs. 

The Pennsylvania statute relating to damages for Injuries producing death, 
and now in force, was passed In 1855 (Laws Pa. 1855, No. 323, p. 309) aud is 
as follows: 

"That the persons entitled to recover damages for any injury causlng death 
shall be the husband, wldow, ehlldren or parents of the dçceased and no other 
relative ; and the sum recovered shall go to them in the proportion they would 
take his or her peraonal estate in case of intestacy and; that without liablllty 
to creditors. 

"That the déclaration shall state who are the parties entitled in such action ; 
the action shall be brought wlthln one year after the death and not there- 
after." 

Edw. J. Shumway, for petitioner. 
Robinson, Biddle & Benedict, for défendant 

HAND, District Judge (after stating the facts as above). It is quite 
clear under the law of Pennsylvania that the widow alone is the person 
in whom the right of action is vested. Huntingdon & Broad Top R. 
R. Co. V. Decker, .84 Pa. 419; Marsh v. Pennsylvania R. R. Co., 204 
Pa. 229, 53 Atl. 1001; Haughey v. Pittsburg Ry, Co., 210 Pa. 367, 
59 Atl. 1110. Ail the proceeds she holds in trust for herself and her 
childrén ; but there is no provision anywhere in the statute by which 
the interest of the childrén may be apportioned in the action, and the 
proceeds are to be turned over to her for her distribution. I think 
that payment to her or settlement with her was an effective bar, just 
as it is in the case of any other trustée, and that the person who deals 
with her need not follow the application of the proceeds. The moving 
party entirely misconceives the effect of the citation from Perry on 
Trusts, § 796, in which the rule is laid down that a payment to a trustée 
under a power of sale of real property is not sufficient where the 
power of sale is to pay a particular debt or particular legacies. In 
those cases the courts construe the powers as to be exercised for a 
particular purpose which is not fulfilled unless the money is applied as 
the testator directs. It is hardly necessary to cite authorities for the 
proposition that in gênerai a trustée, who is not merely a naked trustée 
of the légal title, has complète rights to settle controversies, and that 
third persons need not concern themselves with the application of the 
proceeds which he makes. The distinction in the case of dry trusts 
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arises from the fact that the cestui que trust in s'uch cases is complète 
owner in equity, and the dry trustée has nothing but a bare légal title. 

I hâve been somewhat troubled with Southern Pacific Railroad Co. 
V. Tomlinson, 163 U. S. 369, 16 Sup. Ct. 1171, 41 L. Ed. 193, which 
held that under the Arizona statute the widow had no right after ver- 
dict to reduce the recovery of the children and parents of the deceased ; 
but there are several considérations which in my judgment entirely 
distinguish that case. In the first place, they were ail parties to the 
record, a procédure which, was permitted by the statute. The widow 
was therefore in the position of trying to compromise the interests of 
other parties to the record than herself. In addition, as permitted by 
the statute, the jury had assessed separately the recoveries of each of 
the parties plaintiff, and it is obvions that the widow, being only one of 
the parties plaintiff, had no right to interfère with the rights of any 
others than herself. In view of the fact that the Pennsylvania courts 
do not admit the children as parties plaintiff at ail, that case has no 
bearing upon the Pennsylvania statute. It is true that in Styles v. 
Pennsylvania Steel Co., 7 Del. Co. R. (Pa.) 456, the contrary rule was 
laid down, and it was there held that the widow had no right to discon- 
tinue the suit. It is on this case that the applicant chiefly relies. But 
the case was decidedi by a single judge in a court of inferior jurisdic- 
tion, and I do not feel it is an authoritative déclaration of the statute. 
Freund v. Yaegerman (C. C.) 27 Fed. 248. Nor does it seem to me to 
be in accordance with the fact that children will not be permitted to be 
parties plaintiff. 

Precisely the opposite resuit was reached under a similar statute in 
Natchez Cotton-Mills v. Mullins, 67 Miss. 672, 7 South. 542. The 
law in Tennessee, where the children likewise share with the widow 
(Collins v, East Tennessee, Virginia & Georgia Railroad Co., 9 Heisk. 
841), seems to be the same way (Greenlee v. R. R. Co., 73 Tenu. 418; 
Holder v. Railroad, 92 Tenn. 142, 20 S. W. 537, 36 Am. St. Rep. 77 ; 
Stephens v. Railroad, 78 Tenn. [10 Lea] 448). Of course, those cases 
in which the right of action is vested in an administrator or executof 
are not in point. 

I can find no case in which the rule is as the apphcant says, except 
the case which he cites and cases in which the children are parties to 
the record. The construction he desires is an extremely harsh and 
inéquitable one, for it offends against the gênerai rule that one may 
always safely deal in the compromise of litigation with the parties to 
the suit. There can be no good reason for excluding the names of 
the children from the process as parties, if they are to be regarded 
as still parties to any settlement. If the applicant be right, it must 
follow that after judgment the judgment debtor may not pay the 
widow safely, but must insure the distribution to the children. In a 
case where their shares are not fixed by verdict, as in Arizona, this 
would be unusual and somewhat burdensome. If it appeared from 
the record that the widow was what the Pennsylvania décisions call a 
plaintiff "for use," I might think otherwise ; but there is no reason to 
think that she is. 

Motion denied. 
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SWBETLAND et al. v. TKANSBERG et al. 

(Circuit Court, E. D. Wasliiugton, S. D. January 21, 1910.) 

No. 260. 

Descent and Distribution (§ 52*) — Ordee of Succession — Washington 
Statute. 

Balllnger's Ann. Codes & St. Wash. § 4620, subds. 2, 4 (Pierce's Code, § 
2702), relating to the distribution of property o( intestates, provide: "(2) 
If tlie décèdent leaves no issue, the estate goes in equal sliares to tiie sur- 
viving husband or wife, and to tlie decedent's father and mother, if both 
survive. If there be no father nor mother, then one-half goes in equal 
shares to the brothers and sisters of the décèdent, and to the children of 
any deceased brothers or sisters, by right of représentation. * * * (4) 
If the décèdent leaves a surviving husband or wife and no issue, and no 
father nor mother, nor brother nor sister, the vvhole estate goes to the 
surviving husband or wife." Held, that the second clause of subdivision 
2 applies only to cases where there is a surviving brother or sister and 
children of a deceased brother or sister, and that where there is neither 
brother nor sister surviving, and the case cornes within the ternis of sub- 
division 4, that governs, to the exclusion of children of a deceased brother 
or .sister. 

[Ed. Note. — For other cases, see Descent and Distribution, Cent. Dig. 
S 160; Dec. Dig. § 52.*] 

In Equity. Suit by W. M. Sweetland, B. J. Sweetland, husband of 
.said W. M. Sweetland, and Grover T. Lemon, a minor, by W. M. 
Lemon, guardian of his estate, against Christine Transberg and others. 
On demurrer to bill. Sustained. 

N. E. Conklin, for complainants. 

T. P. Gose and C. C. Gose, for défendants. 

WHITSON, District Judge. This is a suit to establish the heirship 
of complainants as children of the deceased sisters of Hans Trans- 
berg, who, it is alleged, died intestate in this district leaving a widow, 
but neither father, mother, brother, nor sister, surviving. 

In the absence of state construction, the demurrer to the amended 
bill of complaint calls for an interprétation of subdivisions 2 and 4 of 
section 4620 of Ballinger's Code (Pierce's Code, § 2702), vi^hich read as 
f ollows : 

(2) "If the décèdent leaves no issue, the estate goes in equal shares to the 
surviving husband or wife, and to the decedent's father and mother. if both 
survive. If there be no father nor mother, then one-half goes in equal shares 
to the brothers and sisters of the décèdent, and to the children of any deceased 
brothers or sisters, by rlght of représentation. If décèdent leaves no issue, 
nor husband nor wife, the estate must go to hIs father and mother." 

(4) "If the décèdent leaves a surviving husband or vrife and no issue, and 
110 father nor mother, nor brother nor sister, the whole estate goes to the sur- 
viving husband or wife." 

Complainants claim under the second clause of subdivision 2, while, 
as to the présent issue, counsel for défendants rest their case upon the 
theory that the widow, to whom the property of deceased was distrib- 
uted by the probate court, was entitled under subdivision 4 to take as 
the sole heir of deceased. 

•For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
176 F.— 41 
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Several familiar rules of statutory construction are to be observed. 

Where the parts of à statute go conflict as to be itreconcilable, a 
prier must give way to a later provision as being the final expression of 
the législative will. 

An act, if possible, should receive that construction which will give 
eiïect to every clause and section. 

While the législative intent controls, that intent is to be drawn f rom 
the statute itself, and it is only where the meaning is ambiguous that 
there is room for construction at ail. 

With thèse rules in mind, we proceed to an examination of the re- 
spective daims of the parties. While the clauses in subdivision 2 as 
divided by periods form distinct sentences, it is manifest that the text 
was illy punctuated. 

The statute of California, from which the act under considération 
appeafs to hâve been taken (Deering's Civ. Code Cal. 1903, § 1386, 
subd. 2), divides subdivision 3, which is practically identical in phrase- 
ology with subdivision 2 of the statute of this state, into but two sen- 
tences; Under the rule that the législative intent must be discovered 
if possible, it would seem to be sufficiently clear that the second sen- 
tence or clause of this subdivision should be construed in connection 
with the first. In other words, while the second clause makes provi- 
sion only for one half of the estate, the provision of the first that the 
other half goes to the surviving husband or wife should be read into 
the second. 

Thus aiding the statute, it is pertinent to inquire Of results. 

The complainants must rest upon one of two propositions : Either 
the subdivisions must be recbnciled, or subdivision 4 must be disre- 
garded altogether. But the latter présents nothing to construe. It is 
unambiguôus. If complainants may take under subdivision 2, then the 
rule that a later conflicting provision nullifies that which goes before 
will hâve to be ignored. From that standpoint, subdivision 4 would be 
superfluous. The court is not at Hberty to violate so cardinal a rule 
of construction. It would involve also substituting that which does at 
least need aid to make it understood, for languagC entirely certain in 
meaning. 

Thus far the discussion bas proceeded upon the assumption that the 
two provisions aflfect the same matter and cannot stand together ; and it 
bas been seen that if they cailnot be recohciled the complainants must 
fail. If they can be harmonized, it is perfectiy clear that it must be 
donc by construing subdivision 2, which is obscure, and not by abro- 
gating subdivision 4, the terms of which are too plain tobe construed. 
It bas been suggested that section 4620 was probably taken from Cali- 
fornia: A perusal of the statute of that state i s confirmatory of this 
conclusion. But, however, that may be, the California Suprême Court, 
considering identical provisions, clearly expressed a view contrary to 
the contention of complainants' counsel. 

In Ingram's Estate v. Clough, 78 Cal. 586, 21 Pàc. 435, 12 Am. St. 
Rep. 80, that court concluded that the second subdivision was meant 
to apply only to cases where there is a surviving brother or sister and 
children of a deceased brother or sister. The reason for the use of the 
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word "and," instead of "or," relied upon hère as havihg the same 
meaning, will thus be seen. This harmonizes the statute and gives ef- 
fect to the whole. The décision above referred to no doubt led to the 
amendatory act of the Législature of California in 1905, which must 
hâve been adopted to meet the holding of the Suprême Court. The 
argument, therefore, by complainants' counsel, that the législative in- 
terprétation ought to be adopted, résulta in favor of the défendants, 
for if the construction relied upon is sound there was no need of an 
amendment. 

It cannot escape attention that the right to take by représentation is 
specifically provided for in subdivisions 1, 2, 3, 6, and 7 of the above- 
noted section, but is omitted in subdivision 4. This emphasizes the 
views already expressed, and it négatives inadvertence on the part of 
the Législature in framing the statute, if such an élément could become 
the subject of considération. From whatever standpoint the matter 
be regarded, there is no ground upon which the complainants may 
stand as heirs of the deceased. 

This conclusion renders it unnecessary to discuss section 4638 (sec- 
tion 2716, Pierce's Code). 

Demurrer sustained. 



In re EVANS LUMBER CO. 

(District Court N. D. Georgla. February 11, 1910.) 

No. 2,531. 

1. Bankruptct (§ 166*)— Chattel Mobtgages— VALiDmr. 

When Intervener began to sell lumber to the bankrupt, he requlred the 
Personal indorsement of E for $1,000, whieh was about the amount for 
which he expected to give the bankrupt crédit. Within four months prier 
to the bankrupt's adjudication, intervener, at B 's request, gave up such 
Personal indorsement and took a mortgage on the bankrupt's machinery 
and a transfer of certain of its blUs recel vable. The mortgage was not 
recorded immediately, but wlthout any arrangement between intervener 
and the bankrupt to keep It from the record. Held, that the mortgage 
was valld as between the parties and as to the bankrupt's trustée ; Inter- 
vener having no reasonable cause to belleve the bankrupt to be insolvent 
when he took It. 

[Ed. Note. — For other cases, see Bankruptcy, Cent Dig. §§ 250, 251; 
Dec. Dig. I 166.*] 

2. BANKRnPTCY (§ 474*) — Liens — Cabing for Pbopeett — Contribution by 

LlENOB. 

Where Intervener had a valld chattel mortgage lien on certain of the 
bankrupt's machinery and a transfer of certain of its bllls reeelvable to 
secure an Indebtedness of $030.45, and was entitled to be paid from the 
proceeds of a sale of the machinery $380, he was properly charged $75 as 
a contribution toward the expense of carlng for the property pendlng bank- 
ruptcy and before sale. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dlg. f 474.*], 

In the matter of the Evans Lumber Company, bankrupt. Interven- 
tion of H. T. Reynolds to recover certain mortgaged personalty. De- 
cree for intervener. 

*For othtr cases se* same topic & i kumbbb in Dec. & Am. Bigs. 1907 to date, & Rep'r Indexes 
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The question made by the pétition for review on the findings of the 
référée on claim of H, T. Reynolds as to his right to priority to mort- 
gage on certain machinery and transfer to him as collatéral three ac- 
counts. 

Arthur Heyman, for intervener. 
Hudson Moore, for creditors. 

NEWMAN, District Judge. The report of the référée is as fol- 
lows : 

"A claim was filed on Oetober 28, 1909, in Ee Evans Lumber Company, bank- 
rupt, by one H. T. Reynolds. The pétition sets ont that the said Evans Lum- 
ber Company Is indebted to the sald Reynolds in the svim of $930.45, less cer- 
tain crédits, and that said indebtedness to said Reynolds Is secured by a mort- 
gage on certain machinery, as set ont in the pétition. Petitioner claims that 
the mortgage created a lien in hls favor, and that he was entitled to be paid 
the proceeds of said machinery, whlch is shown in the pétition for confirmation 
of sale flled Novemlier 10, 1909, to be the sum of ,$380. 

"In addition to this, there were three aocounts transferred to petitioner to 
secure said mortgage, the proceeds of vchieh are also elaimed in the pétition. 

"Tbe pétition further shows (and it is borne out by the évidence) that Rey- 
nolds at first had recel ved a note for $1,000 indorsed by James Evans indlvld- 
ually, and that at the request of the said Evans this security was given up, 
and, it having been made to appear to the said Reynolds that the affairs of the 
Evans Lumber Company were In good condition, he surrendered the note to the 
said Evans, and took the mortgage, whieh is attached to the pétition. 

"The évidence shows that this mortgage was kept from the record, but the 
testimony shows that the said Reynolds did not keep the mortgage from record 
by any agreemeut wlth the said Evans, but retained the right to record his 
mortgage when he saw proper. 

"The answer was flled by the attomeys representing the trustée on Novem- 
ber 1, 1909. This answer dénies that the Intervener, Reynolds, was ignorant 
of the true condition of the affairs of the said Evans Lumber Company, and 
allèges that he should hâve known of the true condition of the said Evans 
Lumber Company ; that the giving of the mortgage did not create a lien until 
the same was récorded ; and it appears that the same was not recorded until 
the intervener had knowledge of the insolvent condition of the sald bankrupt, 
Evans Lumber Company. 

"Trustee's attorneys, further answering, say that the mortgage and trans- 
fer of said accounts was wlthin four months prlor to the adjudication of the 
Evans Lumber Company as a bankrupt ; that the said mortgage was given to 
secure a pre-exlsting indebtedness, and was given and taken under sucli con- 
ditions and circumstances as of neeesslty put said Reynolds upon notice as to 
the true flnanclal condition of the sald Evans Lumber Company. 

"The brlef of intervener's counsel is very full, and meets wlth the approval 
of the référée. Under the law of Georgia (Code, § 2727), it is not necessary to 
record the mortgage as between the parties. The law is very full as to the 
trustée taklng the place of the bankrupt concern. There hâve been no inter- 
venlng liens filed in this case, and, as between the parties, it appears to the 
référée that the mortgage given in lieu of certain security to Reynolds, and 
accepted by hlm in good faith, as the évidence shows, should be held good. 
From the évidence the only point in this case is whether or not Reynolds, from 
hls associations and deallngs with the Evans Lumber Company, was put on 
notice, or had reasonable cause, to believe any banlirupt conditions existing at 
the time that he took the mortgage. 

"It appears to the référée that this question has been fully decided in the 
case oi Coder v. Arts, 152 Fed. 943 [82 0. C. A. 91, 15 L. R. A. (N. S.) 372], 
and Coder v. McPherson, 152 Fed. 951 [82 O. O. A. 99], and quoted by the 
référée in a former décision, which has just passed under the review of the 
judge of the District Court in the case of M. C. Vandiver. 
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"The évidence Is convineing to tlie référée that Reynolds was not awnre of 
the bankrupt condition of tlie afCalrs of the Evans Lumber Company at the 
time tliat lie agreed with Evans to surrender the Personal note of Evans, and 
accept a niortgage on certain niachinery, as speeifled in his pétition, which ma- 
chinery now stands for $380, as sold by the trustée." 

It appears from the opinion of the référée and the évidence in the 
record that the Evans Lumber Company was engaged in the lumber 
business, and at the time H. T. Reynolds began to sell them lumber 
and required the personal indorsement of James Evans, individually, 
for $1,000, which was about the amount he expected to give the bank- 
rupt crédit. 

It further appears from the record in this case that, within four 
months prior to the adjudication of the Evans Lumber Company, H. 
T. Reynolds, at the request of Evans, gave up the personal indorse- 
ment and took the mortgage and transferred notes. 

The only question in the case, and the one to détermine, is whether 
or not Reynolds, at the time he took this security, had reasonable 
cause to believe the Evans Lumber Company to be insolvent. The réf- 
érée says : 

"The évidence is convineing that Reynolds was not aware of the bankrupt 
condition of the affairs of the Evans Lumber C-ompany at the time that he 
agreed with Evans to surrender the personal note of Evans, and accept a mort- 
gage on certain maehinery as specified in his pétition, which machinery now 
stands for $380, as sold by the trustée." 

I think the évidence sustains the référée in this conclusion. 

The référée further held that Reynolds should pay $75 toward the 
expenses of looking after and caring for the property in which he 
was interested when the bankruptcy was pending and before the sale. 

I am not prepared ,to say that this amount is unreasonable. It is 
perfectly clear that he should pay his proportion of the rent and other 
expenses incident to the care of the property on which he had a mort- 
gage. The référée finds that $75 is "the lowest possible figure" at 
which the expense can be figured. 

The action of the référée is approved. 



In re SIMS. 

Ex parte BAT.TEB & CO. 

(District Court, S. D. New York. February 21, 1910.) 

1. Bankruptcy (§ 391*)— Froceedings in State Court^Vacation of Stat. 

A stay of proceedings against a bankrupt in the state court will be 
vacated, so as to permit creditors to move the state court to punisli the 
bankrupt for contempt committed prior to the flling of the bankruptcy pé- 
tition. 

[Ed. Note. — ^For other cases, see Bankruptcy, Cent. Dig. §§ 649-654 ; Dec. 
Dig. § 391.*] 

2. Bankruptcy (§ 391*)— Proceedings in State Court— Stay— Execution 

Against Salary. 

Where, prior to bankruptcy, iudgment creditors of the bankrupt had se- 
cured an exécution entitling them to collect from the bankrupt's employ- 

•For other cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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ers 10 per cent, of his salary, as authoi'ized by Code Civ. Proc. N. T. § 
1S91, a stay granted in baukruptcy proceediiigs would be vacated, so as to 
permit the credltors to proceed in the state court to coUect any part of tbe 
salary fallîug'due prior to tbe flliug of the bankruptcy pétition, regardlug 
tlie same as apportioned for the month in which the pétition was flled, but 
not to permit the collection of any part of the salary earned after the filing 
of the pétition, to permit which would be in conflict with the purpose of a 
discharge. 

[Ed. Xote. — For other cases, see Bankruptcy, Cent. Dig. §§ 649-0.54 ; Dec. 
Dlg. § 391.*] 

In the matter of bankruptcy proceedings against one Sims. Appli- 
cation for vacation of a stay of proceedings in the state court by 
Batjer & Co. Granted in part. 

This is an application to vacate the usual stay against the bankrupt's cred- 
ltors. The hankrupt was adjudicated upon his own pétition, filed on Deceniber 
20, 1909. More than 11 years previous to this the credltors had obtalned a 
judgment against him In the state court on Oetober 12, 1898, for $723.40. On 
October 7, 1908, the credltors obtained au exécution under section 1391 of the 
New York state Code, by virtue of wliieh they were eutitled to collect from the 
bankrupt's employers 10 per cent, of his salary tlU the judgment was pald. 
The employers pald to the credltors $30.76. The sherlfC under the levy eol- 
lected and uow retains in his hands $139.42, and thèse two sums represent the 
percentage due under the exécution for a period of 22 weeks, since when noth- 
ing has been pald. On Deceniber 4, 1800, the bankrupt was sen^ed with au 
order from the state court directing him to appear for examination on the re- 
turn day mentioned therein, which was December 14, 1909. Upon that day he 
defaulted. 

Joseph P. Williams, for creditors, 
Harry R. Kohn, for bankrupt. 

HAND, District Judge (after stating the facts as above). The 
stay will, of course, be vacated, so as to permit the creditors to move 
the state court to punish the bankrupt for any contempt committed 
prior to December 20, 1909^ In addition, the stay will be vacated so 
as to permit the creditors to proceed in the state court to collect any 
part of the bankrupt's salary which fell due prior to December 30, 
1909. In re Driggs (D. C.) 171 Fed. 897 ; Ex parte Raymond (D. C.) 
171 Fed. 897. For this purpose his salary for December may be re- 
garded as apportioned. While in the case at bar, the levy is not 
against exempt property, it was rnore than four months old when the 
pétition was filed, and under the New York Code the exécution op- 
érâtes as "a continuing levy" till the judgment is paid. Of course, I 
hâve no power to direct the sheriff to pay the creditors. For any re- 
lief they must go to the courts in which they initiated their proceed- 
ings. Ail I can do is to relieve them from any stay of this court. 

The remaining question is as to proceeding under the levy to recover 
10 per cent, of that portion of his salary which the bankrupt has 
earned and shall earn after pétition filed. In Re Driggs, Ex parte 
Raymond, supra, I said that there was no différence between exempt 
wages and wages earned after pétition filed. The case involved only 
exempt wages, and the statement was clearly obiter. It was inad- 
vertent, and I think it is wrong. In cases of garnishment, where the 
obligation garnished is unconditional and due in installments, it may 

•For otber cases see same toplc & § ncmbek In Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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be that installments which fall due after pétition filed will be covered 
by the lien. Even if the obligation be conditional, the same thing may 
be true, if the condition does not involve the performance of services 
by the bankrupt or his transfer of property. In this case, however, 
ail the salary which the creditors can get after December 30, 1909, 
will be part of what the bankrupt has earned and will earn after péti- 
tion fiiled. The situation is wholly unlike the case of a merely future 
obligation, or of a conditional obligation when performance does not 
dépend upon the bankrupt. 

Should I allow the creditors to levy on wages in fact earned in the 
future, they would recover upon a past debt from property earned 
subsequently. This contradicts the whole purpose of a discharge, and 
I cannot permit it, without violating the act. It is not enough that in 
form the levy may be upon a single chose in action, consisting of the 
contract of employment. I concède that this is so ; but the obligation 
is quite valueless till the bankrupt performs the condition of service 
to his employer. Therefore, for the purposes of this act, I shall décide 
that the wages which arise from services rendered after pétition filed 
are covered by the discharge, and that the stay should continue as to 
that. 

Hence the order must be limited to so much of the salary as rep- 
résenta services rendered prior to December 20, 1909. 



In re ALFRED KESSLER & CO. 

Ex parte HEINE & CO. 

(District Court, S. D. New Yorli. Febniary 25, 1910.) 

Bankruptcy (§ 340*) — Claijis— FOBM— Proof. 

Claimant, a bank, sent to the banlimpt's receiver an aeconnt showing 
the gênerai balance of its clalm against the bankrupt in the form of a 
bank account, shortly followliig the filing of the pétition. An attorney 
representing claimant testifled that, a very few days thereafter, he had a 
conversation with the receiver, who was afterwards trustée, and was In- 
formed that the receiver had received the claim, and that "it was ail 
right." The receiver testified that, while he would not contradict such 
testimony, he had no recollection of the interview, and no sworn claim in 
proper form was ever filed wlthin the time prescribed. TIelil. that such 
évidence was in.sufficient to establish au agreement between the créditer 
and the trustée as to the sufficiency of the claim, and that the claimant 
was, therefore, not entitled to amend. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 340.*] 

In the matter of the bankruptcy proceedings of Alfred Kessler & 
Co. On pétition of Heine & Co. to review a referee's order declin- 
ing to allow petitioner to amend its proof of claim. Afïîrmed. 

See 174 Fed. 906. 

ïhis is a pétition to review the order of the référée in l-ankruptcy declln- 
ing to allow the petitioner to amend its proof of claim so as to conform with 
the statute. The bankrupts made an assigument for the beneflt of creditors 
on October 30, 1907, and thereafter the assignée for the benefit of creditors 
sent a notice to ail creditors that they should submit to him their claims in 

♦For other cases see same topic & § numbek in Dec. & Am. Dlgs. 1907 to date, & Rep'r Inâexea 
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wi-iting. The petitioner flled a slgned copy of the account statéd between the 
bankrupt and theniselves, whleb set fortli in full détail ail the items of the 
acc.ount, aud stated the gênerai balance. The accouut was in the usual form 
of a bank account; the petitioners belng themselves French bankers. Ac- 
companying the account was a letter to the assignée of whlch the following 
is a copy: 

"Paris, November 12, 1907. 
"William Williams, Esq., 35 Wall Street. New York— Dear Sir: Re Kess- 
1er & Oo. We are in receipt of your çlrcular of October 31st, contents of which 
hâve had our attention, and, referring to the letter we addressed on the 6th 
inst. to Messrs. Kessler & Co., we beg to hand you herewlth extract of ac- 
count of the said flrm, made up the 7th of November, aud showing a débit 
balance of $27,159.47. We authorize by this mail Messrs. Heidelbach, Ickel- 
heimer & Co. of your city to represent us in this matter, which we mention 
for your government, and, awaitlng your communication, we remain, dear sir, 
"Yours faithfuUy, Heine & Co." 

On the 8th of November, 1907, a pétition in bankruptcy was filed against 
the bankrupts, and Lawrence E. Sexton was appointed receiver, and subse- 
quently and on November 22, 1907, they were adjudic-dted bankrupts, and on 
or about December 30, 1907, the receiver was appointed trustée. Sonie two 
months before November 22, 1908, the trustée sent out a notice to ail credit- 
ors telling them the date at wliich the time would expire to prove claims. 
This was in the nature of a warnlng. The petitioner filed no other papers 
than those which they filed with the assignée, but the assignée upon the qual- 
ification of the receiver turned over to the receiver ail the papers of the bank- 
rupts and ail papers which he had received during his own incumbency, and 
among thèse papers were the letter and account sent by the petitioner to the 
assignée. 

Some time a very few days after November 8, 1907, Mr. Delos McCurdy, 
who at that time was attorney for the New York correspondent of the peti- 
tioner, had an interview with the trustée, who was then receiver. Mr. Mc- 
Curdy says that at the first interview he asked the receiver if he had re- 
ceived from the assignée a elaim of the petitioner against the bankrupt es- 
tate ; that the receiver told him to corne in a day or two afterwards ; that 
he did come a day or two afterwards and again asked the receiver if the 
claim was received from the assignée, and the receiver said it was. Mr. Mc- 
Curdy asked him if it was ail right, and he said it was. The receiver, who 
was sworn, says that he will not contradict the statement of Mr. McCurdy, 
but he bas no recollection of the interview. 

After the expiration of the year the petitioner flled an amendment to his 
claim which complied with the statute and the question before the référée 
was as to whetlier the amendmeut should be allowed. The référée has de- 
cided against the amendment. 

Wallace MacFarlane, for the trustée. 
Thomas & Oppenheimer, for Heine & Co. 

HAND, District Judge (after stating the facts as above). There 
are two points upon both of which the petitioner must succeed in order 
to succeed upon the appeal. He must first show that a proof of claim 
need not contain in writing any indication that it is a claim against the 
bankrupt estate ; and, second, if he succeeds upon that point, he must 
show that the conversation between the trustée, then the receiver, and 
Mr. McCurdy estopped the trustée from denying that some sort of 
claim had been filed. 

I do not think it is necessary to make any décision upon the first 
point, although I can see many evils which would arise from permitting 
oral testimony to show that some of the papers, which came into the 
hands of the trustée, he agreed to treat as proofs of claim. When 



IN RE ALFRED KESSLEK & CO. 649 

the Congress says that the proof of claim must be in writing, it must 
mean that there are certain essential éléments without which it is no 
"claim" at ail. I should think that one of those éléments must be 
some indication in the writing that the "claim" is a demand against the 
bankrupt estate. No case goes so far as to remove that essential. 
However, I make no décision upon that question because it is not nec- 
essary. 

The most that the petitioner can claim is that because of the con- 
versation between the trustée, then receiver, and Mr. McCurdy, the 
trustée consented that the petiiioner's statement and letter, which he 
had received with the other papers f rom the assignée, should stand in 
the place of a proof of claim. If any paper is to be treated as a 
proof of claim which the parties agrée on, I am certainly of opinion 
that the oral testimony on which the parties rely must be clear and 
explicit. The trustée has no recollection of the conversation; but, 
assuming that Mr. McCurdy's recollection is accurate, it by no means 
goes far enough to show that the trustée consented to accept the pa- 
pers in lieu of a formai proof of claim. He was asked whether he had 
received them from the assignée, and he said that he had, and that 
they were ail right. At the time when this conversation took place, 
no trustée had been appointed, and no adjudication had taken place. 
No proof of claim could hâve been filed. It is inconceivable to my 
mind that either party to the conversation could hâve intended that 
the papers referred to should stand in lieu of a proof of claim. The 
receiver did not know that he would be elected trustée ; he did not 
know that there would be an adjudication. It would bave been rash 
and improper for him to hâve agreed, on behalf of the future trustée 
and in the event of a future adjudication, that any existing papers 
should hâve stood in place of a proof of claim. I do not even mean 
to décide that such an agreement would hâve bound the estate, though 
the receiver was subsequently made trustée ; but I do mean to décide 
that it would be most unreasonable to construe the language used as 
intended by the parties to constitute so certain an agreement as must 
exist, if this paper is by estoppel to be construed as a proof of claim. 

Therefore, the proof falls short, in my opinion, of an agreement 
that the papers should stand as a proof of claim. Assuming ail that 
Mr. McCurdy says to be true, it would be an extrême thing to infer 
from it any intention to do more than ascertain whether the petition- 
er's account was in the receiver's hand. But at the least the petitioner 
must go further and show that at some time the créditer agreed with 
the trustée that the paper, which did not purport to be a claim against 
the estate, should be treated as such. Otherwise it would be enough 
to show that the bankrupt's books contained the claim in full to dis- 
pense with any proof of claim. I am assuming for the sake of argu- 
ment that it would be enough even if the créditer should agrée with 
the trustée that the account in the ledger should stand for a claim. 
The petitioner cannot ask more than that, and he fails even to es- 
tablish that. 

Order affirmed; pétition denied. 
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In re T. M. LESHER & SOX. 

{District Court, E. D. Pennsylvania. February 25, 1910.) 

Na 1,445. 

1. Bankruptct (§ 342^4*) — Pboceedinqs Befoee Refereb— Eeview bt Oouet 
—Time fob Pétition, 

Under General Order In Bankruptcy No. 27 (89 Fed. xl, 32 C. C. A. 
xxvli), providing that, when a créditer Shall désire a revlew by the judge 
of any order by the référée, lie shall file with the référée hls pétition 
therefor, and the référée shall certlfy to the judge the question presented 
and a Bummary of the évidence, and a ruie of court that, unless the péti- 
tion be afterwards allowed by a judge of the District Court, a revlew of 
any order of a référée must be asked by a pétition to him before the ex- 
piration of the teuth day after the order, where the référée on November 
ISth dlsallowed a clalm, and subsequently the petitloner asked and ob- 
talned permission to take testimony in support of the claim, and on Feb- 
ruary 9th the référée decllned to Change hls former order, and the record 
of the proceedlng was transcrlbed and filed on February 17th, a pétition 
for revlew presented to the District Court on February 21st was not In 
tlme ; the proceedlngs, subséquent to the original order, being without any 
efifeet whatever. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dig. $ 530; Dec. 
Dlg. § 3421^.* 

Appeal and revlew In bankruptcy cases, see note to In re Eggert, 43 C 
C. A. 9.] 

a. Bahkbuptct (§ 326*) — Administration of Estate— Offset. 

Under Bankr. Art July 1, 1898, c. 541, 5 68a, 30 Stat. 544 (U. S. Comp. 
St. 1901, p. 3450), providing that. In ail cases of mutnal debts or crédits 
betweèn the estate of a bankrupt and a créditer, the account shall be 
Btated and one debt shall be set off agalnst the other, and the 'balance 
only shall be allowed or pald, a claim f rom promissory notes of a partner 
eannot be set ofiC agalnst a judgment on behalf of the flrm ; the debts not 
being In the same rlght. 

[Ed. Note. — For other cases, see Bankruptcy, Cent IMg. f 514; Dec. 
Dlg. { 326.»] 

S. Bankeuptct (I 326*) — Administration of Estate— Offset. 

Under Bankr. Act July 1, 1898, c. 541, § 68a, 30 Stat 544 (U. S. Comp. 
St 1901, p. 3450), providing that In ail cases of mutual debts or crédits 
between the estnte of a bankrupt and a creditor, the account shall be 
stated and one debt shall be set off agalnst the other, and the balance 
only shall be allowed or pald, a créditer is entitled to prove only the bal- 
ance in hls favor ; and, where the banknipt's claim exceeds bis, hls rem- 
edy is In the court in whlch the claim agalnst him Is «ought to be en- 
forced. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. § 514; Dec. 
, Dlg. § 326.*] 

In the matter of the bankruptcy of T. M. I^esher & Son. On péti- 
tion to direct référée to certify question for review. Refused. 

Edward J. & James W. Fox, for petitioner. 
Frank Reeder, for bankrupt. 

J. B. McPHE.RSON, District Judge. On November 18, 1909, the 
référée rejected a claim that had been offered by the présent petitioner, 
Andrew Radel, against the bankrupt estate. In order to obtain a re- 
view of the referee's action, the petitioner should hâve asked for a 

•for otber caseï lee sam« toplc & § numbsb In Dec. & km. Digs. 1907 to date, & Rep'r Indexe* 
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certificate within 10 days, in conformity with the practice established 
for this district in December, 1904, by the f oUowing rule of court : 

"Unless the pétition be afterwards allowed by a judge of the District Court 
for cause shown after notice to opposing interests, a review of any action or 
order of a référée must be aslced for by pétition presented to lïim before the 
expiration of the tenth day after such action is talien or order is made, with 
this exception, namely, a review of the admission or rejection of évidence, If 
such admission or rejection bas been duly objected to at the tlme, niay be 
aslfôd for within ten days after the référée has flled his décision in the pro- 
ceeding wherein the évidence was offered. Référées are Instrueted to disre- 
gard pétitions for review when presented after the expiration of tlie period 
named. unless acconipanied by an order of allowance from a judge of the Dis- 
trict Court. Prompt notice of filing of décisions upon any subject shall be 
glveu by the référée to counsel Interested." 

The efifect of this rule, taken in connection with General Order 27 
(89 Fed. xi, 33 C. C. A. xxvii), was considered in Re Greek Manu- 
facturing Co. (D. C.) 21 Am. Bankr. Rep. 111, 164 Fed. 211, and the 
court decided that under the rule and the General Order a décision of 
a référée may only be reviewed by pétition, and that such pétition must 
be presented within the period specified by the rule, or afterwards only 
upon spécial allowance by one of the judges; otherwise, the referee's 
order (unless, perhaps, when it is obviously beyond his jurisdiction) is 
no longer subject to review after the 10 days hâve expired. And it 
was also decided that an order once entered is not subject to be re- 
viewed or altered by the référée himself . 

Within 10 days from November 18th, therefore, the petitioner 
should hâve asked the référée to certify his order of rejection for re- 
view. Instead of taking this course, however, the petitioner asked 
and obtained permission to take testimony in support of the claim. 
After the witnesses had been heard, the référée on February 9, 1910, 
declined to change the order of November 18th. The petitioner then 
goes on to say : 

"The record of which proceediug was transcribed and filed on the 17th day 
of February, 1910." 

This apparently means filed before the référée himself, for no such 
paper is on file in the District Court. But, whatever it means, its 
probable object is to furnish a plausible foundation for the argument 
that the pétition now under considération is in time, because it was pre- 
sented to the District Court on February 31st. But the date from 
which the period of 10 days referred to in the rule should be counted is 
not February 17th, but November 18th, when the référée rejected the 
claim. The subséquent proceedings before him were without warrant, 
and should be wholly disregarded. Following In re Greek Manu- 
facturing Co., therefore, the pétition must be refused, unless it shows 
sufficient cause to move the discrétion of the court under the first 
clause of the rule. 

Upon this point it is only necessary to say that I find nothing in 
the averments of the pétition that calls for the spécial allowance of a 
certificate of review. The adjudication was entered in September, 
1902, and the claim was not presented until November, 1909, more than 
seven years afterward. Unless it is saved by some other provision of 
the act, it is expressly denied allowance by section 57n (Act July 1, 
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1898, c. 541, 30 Stat. 544 [U. S. Comp. St. 1901, p. 3444]). The claim 
has not been in litigation, and the only ground upon which it can pos- 
sibly stand is the provision of section 68a : 

"In ail cases of nmtual debts or mutual crédits betvveen the estate of a 
bankrupt and a créditer, the account shall be stated and one debt shall be set 
off against the other, and the balance only shall be allowed or pald." 

Assuming the claim to be "provable," and not to be barred either 
by the statute of hmitations or by section 57n — Railway Co. v. Graham 
(C. C. A.) 145 Fed. 809, 76 C. C. A. 385— the further objection still 
remains that a situation of "mutual debts or mutual crédits" was not 
presented when the pétition in bankruptcy was filed. The claim is 
based on two promissory notes of T. M.Lesher as an individual, but 
thèse are to be set off against a judgment that was recovered against 
the petitioner on behalf of the firm of T. M. Lesher & Son by the trus- 
tée in bankruptcy in a suit for unliquidated damages ex contractu. 
Section 68a does not apply to such a case, the debts not being in the 
same right. CoUier (7th Ed.) p. 796; Loveland (3d Ed.) p. 375; 
Brandenburg (3d Ed.) pp. 724, 725; Gray v. Rollo, 85 U. S. 629, 21 
L. Ed. 927. 

And this also may perhaps be said: Section 68a seems to contem- 
plate that, if a creditor's debt against the bankrupt is greater than the 
bankrupt's debt against him, he shall only prove for the balance. But 
hère (assuming the debts to be in the same right) the petitioner is seek- 
ing to prove his whole debt, and not merely the balance — if in fact the 
balance is in his favor. If, however, a creditor's debt against the 
bankrupt is less than the bankrupt's debt against him, the time for a 
set-off would seem to be when the creditor is sued, and the place the 
forum in which the suit is brought. If, therefore, the petitioner has 
any équitable ground on which to ask for a set-off against the trustée, 
his remedy would seem to be in the court which rendered and controls 
the judgment. 

I can see no good reason for interferjng with the ordinarv opération 
of the rule already quoted. . 

The pétition is refused. 



In re A. P. WILSON & CO. 

pistrict Court, E. D. P'ennsylvania. February 12, 1910.) 

No. 3,180. 

Bankruptcy (§ 140*)— Title to Property— Liens. 

Where parties wbo eontracted to fnrnisb and set tile for buildings In the 
course of érection assigned tbeir coiitracts to a trust company as seeurlty 
for money borrowed, but did not attempt In any way to pledge the tile, the 
trust conipàny is not entitled, as against the trustée In banliruptcy of the 
contraetors, to the proeeeds of sale of the tile which had been delivered at 
the buildings. 

[Ed. Note. — For other cases, see Baulvruptcy, Dec. Dig. § 140.*] 
*For other cases see same topic & § ntjmbbp. In Dec. & Am. Digs. 1907 to date, & Rep'r Indexeb 
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In the matter of the bankruptcy of A. P. Wilson & Co. Proceeding 
to review order of referee. Affirmed. 

Arthur G. Dickson, for Aldine Trust Co. 
John J. Foulkrod, Jr., for trustée. 

J. B. McPHERSON, District Judge. The bankrupts had agreed as 
subcontractors to furnish and set tile for three buildings in course of 
érection. For one of thèse buildings the arrangement was rather 
loose, but for présent purposes it may be treated as a contract, and not 
as a mère understanding. In order to carry out their agreements, the 
bankrupts had delivered some tile at each of the buildings, and thèse 
articles were on the respective premises when the creditors' pétition 
was filèd. The tile was turned into cash by agreement, and the money 
is in the hands of the Aldine Trust Company awaiting the décision of 
the controversy between that company and the trustée. 

The trust company's claim is based upon several agreements with 
the bankrupts, which need not be set out in détail, Their efïect is to 
assign to the trust company the bankrupts' interest in the three sub- 
contracts as collatéral security for money borrowed, and the trust 
company's right to the proceeds of the tile dépends upon the nature of 
the company's right in the tile itself. It is not contended that the 
assignments attempted to pledge the physical property or to deal with 
it directly in any other way. As the brief of counsel for the trust com- 
pany States, "the trust company does not daim, and never did claim, 
a possessory lien on the tile by virtue of a delivery to it." The assign- 
ments merely transfer the bankrupts' interest in the subcontracts, and, 
of course, could only be of any value to the trust company if the 
bankrupts should complète thèse contracts and earn the right to be 
paid for the work. No one could be sure that the contracts would ever 
be carried out, or that anything at ail would be due the bankrupts 
thereon. The owners of the buildings might abandon the opérations, 
or might for good cause refuse to permit the bankrupts to do the 
work, or the bankrupts might themselves abandon the contracts and 
otherwise dispose of the tile, or they might do the work so badly that 
the damages thereby occasioned might fully offset their claim to the 
contract price. Thèse and other contingencies might so affect the 
bankrupts' interest in the subcontracts that the assignments would find 
nothing valuable to operate upon, and the trust company would be 
obliged to look to its légal remédies for such satisfaction as might be 
attainable. The point to be insisted upon I think is that the trust com- 
pany concededly had no claim against the tile itself. The assignments 
gave it none; the tile was not in its possession; there was no agree- 
ment to deliver the property to it by way of pledge or for any other 
purpose ; and therefore the possession taken by the trust company 
after the bankruptcy had no légal justification. The tile belonged to 
the bankrupts when the assignments were made. Either then or soon 
thereafter it was delivered at the incomplète buildings in order that it 
might be set in place ; but the trust company had nothing to do with the 
buildings, either as owner or as contractor, and delivery upon thèse 
premises was in no sensé delivery to the trust company. Indeed, no 
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such thought was in the mind of any person connected either with the 
building- opérations or with the loans. 

The case of Duplan Silk Co. v. Spencer (C. C. A., Third Circuit) 
115 Fed. 689, 53 C. C. A. 321, is essentially différent. There a con- 
tracter agreed to build a mill for the silk company, and delivered ma- 
terial upon the premises for that purpose. The company advanced 
him money on the crédit of the material, and upon his default took 
possession of it under a provision of the contract that authorized such 
action. The contracter went into bankruptcy, and his trustée claimed 
the material, because, inter alia, possession had not been deHvered to 
the company. But the Court of Appeals held — to quote from the 
syllabus — that: 

"A provision of a building contract that the owner may In case of default by 
the contractor proceed to finish the building hlmself, and to that end may use 
inaterials trought by the epntractor on the ground for the purposes of the bulld- 
ing^belng accouutable to the contractor for any excess of the unpald contract 
price over the cost of coriipletion — is not one for a forfeiture, wîiich must be 
strictly construed against the owner, since it does not Involve the tàking of any 
property of the contractor by way of penalty or punishment, but is in the in- 
terest of both parties, and is to be falrly construed to effect its purpose," 

And that : 

"Under sUch a provision, materials brought by the contractor upon the own- 
er's preniises, and approprlated to the building contracted for, are to be con- 
sldered as so far delivered into the possession of the owner as to make them a 
security for advances made by hIm on the contract, and to vest in him a tiuali- 
fied rlght of projwrty in the same, consistent with the rlght of the owner to use 
them in the fulflUnient of his contract." 

There seem to be vital différences between that case and this. 
Therë the material was delivered on the premises and put into the pos- 
session of the owner of the building, who had a right to hâve the ma- 
terial used in the construction. Hère the trust company had no inter- 
est in the building, and did not receive possession, of the material. 
There the contract empowered the owner to take and use the material 
in certain contingencies. Hère there is no such authority, for the only 
agreement with the bankrupts deals with a whoUy différent subject, 
namely, the money to which they may be entitled when or if they com- 
plète their contract. 

Neither does Hurley v. Railway Co., 213 U. S. 126, 29 Sup. Ct. 466, 
53 L. Ed. 729, , seem to be in point. A coal company agreed to furnish 
daily supplies of coal to a railway company. The coal company be- 
came embarrassed financially, whereupon the railway company came to 
its relief by advancing money, but with the understanding that the 
loan should be repaid by the subséquent delivery of coal. Afterwards 
the coal company went into bankruptcy. The District Court held that 
the arrangement was a separate and independent contract, and fur- 
nished no ground for a lien upon the property for its repayment. But 
the Court of Appeals and the Suprême Court held otherwise; the 
Suprême Courtsaying (page 134 of 213 U. S-, page 469 of 39 Sup. Ct. 
[53 L. Ed. 729]): 

"Equity looks atthe substance, and not at the forni. That the coal for whlcU 
tUis money was advanced was not yet mined, but renialned lu the ground to be 
mined and delivered froui day to day as required, does uot change the traus- 



IN RE KITTLEE, 655 

action into one of an ordinary independeiit loan on the crédit of the coal Com- 
pany or iipoii exproKS niortgage seeurity. It iniplies a pnrpose tliat the coal 
as mined should lie dellvered. and is from an équitable stand[)0)ut ro be conKld- 
ered as a pledge of the uuuilned coal to the extent of the advauceiiient. The 
équitable rights of the parties were not ehanged by the coniuiencenient of bank- 
niptcy proeeedings. Ail obligations of a légal and équitable nature remained 
undisturbed thereby. If there had 'been no bankruptcy proceedings, the coal 
as mined was, accordlng to the understanding of the parties, to be dellvered 
as already paid for by the advancement." 

In other words, the parties intended to make, and did make, an équi- 
table pledge of the coal, and the pledge was not only good between 
themselves, but was good also against the trustée in bankruptcy. Hère, 
however, there was neither pledge nor intent tô pledge. The only 
agreements between the bankrupts and the trust company related to a 
différent subject, namely, the contingent proceeds of the subcontracts. 

I think it is clear that the trust company had only an indirect interest 
in the tile, and that the trustée has the superior right to the fund. 

The order of the référée is affirmed. 



In re KITTLER. 

(District Court, M. D. Pennsylvania. February 17, 1910.) 

Bankruptcy (§ S2*) — Amenoment of Schedules — Time of Application. 

An application of a bankrur>t, nearly a year after adjudication of bank- 
ruptcy, to amend his schedules to bring in an omitted créditer, will be re- 
fused. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 31-33 ; Dec. 
Oig. § 32.*] 

In the matter of an application of Joseph Kittler, bankrnpt, to amend 
schedules by inserting the name of a créditer. Refused, 

J. A. Mulhern, for bankrupt. 

ARCHBALD, District Judge. The bankrupt was adjudicated 
March 5, 1909, on pétition duly filed. And he now, within a few days 
of the end of the year, asks to amend his schedules so as to bring in an 
omitted créditer. In my judgment it is altogether too late. While the 
year is not yet up, it is so nearly at an end that this ought not to be 
allowed to be done. While it is not too late for the créditer to prove 
his claim, and while there may be no visible assets upon which to corne 
in, it has been deferred so long that he has been deprived of participa- 
tion in the administration of the aftairs of the estate, which is equally 
important. Birkett v. Columbia Bank, 195 U. S. 345, 25 Sup. Ct. 38, 
4:9L. Ed. 231. 

Application refused. 

•For otber cases see same toplc & i numbeb in Dec. & Am, Dtgs. 1907 to date. & Rep'r Indexes 
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In re HEÎIiLER. 
(District Court, E. D. New York. January 31, 1910.) 

BANKEUPTCT (§ 317*) — LlABIUTIES OF ESTATE — CHABGES IN PBIOB JTJDICIAI. 

Peoceedings. 

Where a sherlff levied an attachaient a few days before a pétition In 
bankruptcy was flled, the suit havlng been brought by the same creditors 
who subsequently petitioned in bankruptcy, and the attaehment proceed- 
Ings preserved the property for the beneflt of the creditors, such portion 
of the expenses of attaehment as was for the beneflt of the estate should 
be paid therefrom. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 331 ; Dec. Dig. 
f 317.*] 

In the matter of the estate of Isaac Heller, a bankrupt. Proceed- 
ing for the allowance of certain fées to a sheriff, who had attached the 
property of the bankrupt. Fées allowed. 

Eobert M. Johnston, for sheriff. 
N. Raymond Heater, for trustée. 

CHATFIELD, District Judge. The sheriflf received $50 indemnity 
before levying under an attaehment issued December 33, 1908, in a 
suit brought by the same creditors who subsequently petitioned in 
bankruptcy. The sheriff's levy was made upon the 33d of December, 
and upon the 39th of December, which was the very day when the 
pétition' in bankruptcy was filed, the sherifï, for some reason or other, 
moved the property a considérable distance to the storage warehouse. 
The attaehment is stated to havé been vacated upon a motion argued 
the 31st day of December, on the ground that "the affidavit of the 
cause of action was not sufficient to show a cause of action," whatever 
that may mean. 

Under the décisions, the sheriff must look to the indemnity deposited 
with him, or to the persons applying to him, for his poundage, fées, 
and expenses. Lawlor v. Magnolia Métal Co., 2 App. Div. 553, 38 
N. Y. Supp. 36. But inasmuch as the attaehment proceedings pre- 
served the property for the benefit of the creditors, and the creditors 
obtained the property from the storage warehouse, such portion of 
the expenses as was for the benefit of the estate should be paid. It 
is too late now to question the necessity or propriety of the expenses 
as a whole, and the trustée has presented nothing to reduce the amount 
of the various charges. The bill of the storage warehouse will be paid, 
to the extent of $46 ; the items of a truck, in addition to the charge 
for cartage, and for labor at the store, not being considered. 

The item for keepers' fées between December 24th and December 
29th will be allowed at the rate of $6 per day, or $30 in ail. The acts 
of the attaching creditor being the same as the acts of the petitioning 
creditor, the question of his responsibility to the sheriff for thèse ex- 
penditures need not be considered now. 

The above allowances should be paid by the trustée out of the estate. 
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DOWXS V. WALiL et al. 

(Circuit Court of Appeals, Flfth Circuit March 15, 1010.) 

No. 1,953. 

1. AdMIRALTY (§ 60*)— PROCEEDINGS— LiBEL— SUFFICIBNCT. 

Where a libel In admlralty sets out a charter party, upon whlch ît seeks 
recovery, signed by tbe respondent corporation, the presumption is that 
the signature is for a purpose, and, slnce the corporation cannot be a wit- 
ness, the libel is sufficlent to show a cause of action against It either as 
principal or surety. 

[Ed. Note.— For other cases, see Admiralty, Cent Dlg. §§ 482-496; Dec. 
DIg. § 60.*] 

2. Admiralty (| 60*)— Pleading— Libel— Sufficienct. 

Notwithstanding Civ. Code La., art. 2278, providing that paroi évidence 
shall not be received to prove any promise to pay the debt of a thlrd per- 
son, and article 3039 providing that suretyship cannot be presumed, but 
Bhould be expressed and restrained withln the limits intended by the 
contract, and Rev. St. U. S. § 858 (U. S. Comp. St 1901, p. 659), providing 
that wltnesses shall not be incompétent for certain causes, but that In 
other respects their eompeteney is determined by the lavy of the state, a 
libel in admiralty setting out a charter party made in Louisiana, and 
signed by an individual, whom the libel alleged to be a surety on the con- 
tract, is suffleient as against him, since the llbelants are not called on to 
prove the allégations until the issues are made up ; and even under the 
Louisiana law suretyship may be proved as against the face of a written 
Instrument. 

[Ed. Note. — For other cases, see Admiralty, Dec. Dig. § 60.*] 

3. Admiralty (§ 73*)— Evidence — Pabol Evidence. 

The district court of the United States sitting in admiralty administers 
the hlghest equity, and when a contract is involved which, on its face, Is 
ambiguous and needs explanatlon, the rules of évidence governing the court 
are fully adéquate. 

[Ed. Note. — For other cases, see Admiralty, Cent. Dig. §§ 563-579 ; Dec. 
Dlg. § 73.*] 

4. Courts (§ 349*)— Fédéral Courts— Confoemitt to State Practicb— Evi- 

dence and Witnesses. 

Rev. St. U. S. § 858 CD. S. Comp. St 1901, p. 659), providing that wit- 
nesses are not incompétent for certain causes, and that in other respects 
their eompeteney is govemed by state law, relates only to the eompeteney 
of the witnesses, and not to the admissibillty of évidence. ' 

[Ed. Note. — For other cases, see Courts, Cent Dig. § 925; Dec. Dig. § 
849.* 

Fédéral courts following state practice as to rules of évidence, see O'Con- 
nell V. Eeed, 5 C. G A. 594.] 

fi. Admiralty (§ 32*) — Jurisdiction — District in which Suit must be 
Bkought. 

In a suit in admiralty, where two or more défendants are citizens of 
différent districts of the state of Louisiana, the suit may be brought in 
either district under Act March 3, 1881, c. 144, § 2, 21 Stat. 507 (U. S. 
Comp. St 1901, p. 364). 

[Ed. Note. — For other cases, see Admiralty, Cent Dlg. § 306 ; Dec. Dig. 
§ 32.*] 

Appeal from the District Court of the United States for the Eastern 
District of Louisiana. 

*For otber cases see same toplc & i kcmbeb In Dec. £ Am, Dlgs. 1907 to date, & Rep'r Indexe* 
175 F.-^2 
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lyibel by Wiley Dovvns against S. E. Wall and others. Erom a de- 
cree sustaining exceptions to the libel and dismissing it, libelant ap- 
peals. Reversed and remanded, with instructions to overrule excep- 
tions. 

Wiley Downs projKmnded his Ubel against S. E. Wall of West Jloui'oe, I,a., 
and the Lamboii, Noël Lumber & Manufacturing Company of the city of New 
Orlean^, and against Victor Lamboii, also of the city of New Orléans, to re- 
cover rènt and damages on à maritime contract, as follows: 

"Agreement between S. E. Wall of West Jlonroe, I^., party of the flrst part, 
and Wiley Downs of the city of New Orléans, I^a., party of the second part, 
whereby the party of the flrst part agrées to charter from the party of the sec- 
ond part the steanibont .Jnp. C. Fears at a nionthly reutal of .flOO, payalde îti 
advànce. The snid beat to be delivered by party of the second part in the 
harbor of New (îrleans in good condition, and to be returned to him in harbor 
of New Orléans by the party of the flrst part after the termination of the 
agreement in the llke good condition in whlch it is reeeived, free from ail de- 
fects and daims of any description whatsoever. Any damages caused to and 
material missing resnlting from the use of the boat by the party of the flrst 
part to be thoroughly repaired and replaced, and the boat handed over in an ac- 
ceptable condition to the party of the second part. 

"New Orléans, La., Jan. 20th, 1907. 

"The said Wiley Downs further agrées to sell the sald steamboat Jno. C. 
Fears for the sum of twenty-flve hundred less the amount that has been paid 
on the charter priée. [Signed] S. E. Wall. 

"liambou, Noël L. & Mfg. Co. 
"Victor Lambou, Manager." 

Respondents, havingbeen duly served, flled exceptions as follows: S. E. Wall, 
appearing by protest and solely for the purpose of exception, says that he was, 
at the time the libel was flled and at ail times since, a résident of the Western 
district of Loulsiana, and that monition was served on him In said Western dis- 
trict of Loulsiana and out of the .lurisdlctioii of the court ; the Lnmbou, Noël 
Lumber & Manufacturing Company flled an exceirtion to the effect that the 
libel diselosed no admiralty and maritime clalm whereupon judgment could be 
fonnded : and Victor Lambou excepted to the libel on the ground that the allé- 
gations thereof do not disclose any maritime lien. Thereupon the libelant flled 
an amended and supplemental libel the second article of which is as follows: 

"Second. The second article of the original libel is hereby amended to read 
as follows: Second. That on or about the 20th day of January, 1907, said de- 
fendant S. E. Wall of West Monroe. Loulsiana, made a proposition to libelant 
for the charter of libelant's vessel the J. C. Fears on the terms and conditions 
set f orth in Exhibit A, which is hereto annexed and hereby made a part hereof 
as if at large and in détail written herein. Thereupon your libelant expre8se<l 
a willingness to agrée to the terms and conditions set out in said exhibit, pro- 
vided the said S. E* Wall would obtain a surety or surettes satisfactory, to 
libelant. for the faithful perfonnance of the obligations on his part set out in 
said exhibit. Ànd thereupon the said S. E. Wall suggested the name of Lani- 
lx>n. Noël Lumber Jlfg. Co., and of Victor Lambou, the manager of said coni- 
p-uiy. as surettes, and your libelant agreed to accept them as surettes. And 
tlioreupon the said S. E. Wall procured the signatures of Lambou, Noël Lum- 
ber Jlfg. Co. and Victor Lambou to said contract as surettes on his liehalf, and 
as such, to said contract, were accepted by libelant. And because of said sure- 
tysbip. atid under the terms and conditions of the said contract hereto amiexed 
as 'ExhilHt A,' the said steamboat .J. C. Fears was dellvered to the défendants, 
the said S,; E. Wall, the said Lambou, Noël Lumber Mfg. Co.. and the sald 
Victor lambou. The steamboat designated in the contract as the ',Tohn C. 
Fears' was known by défendants to be one and the same boat, liceused and en- 
rolled as the 'J. C. Fears,' dellvered to said défendants; and she was the only 
steamboat owned by libelants, and the only one intended by the parties to said 
contract, and the one they contract ed for." 

ïhe exceptions of the Lambou, Noël Lumber & Manufacturing Company and 
of A'ictor Lambou flled to tlie original libel were renewed as to the supplc- 
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mental libel. On hearing, tlie exceptions of ail the respondents vvere nmiii- 
tained, and the libel and amended llîiel were dismissed. After valnly applying 
for a rehearing, the lihelant Wiley Downs sued out this appeal. 

John D. Grâce, for appellant. 

Charles S. Rice and Richard B. Montgomery, for appellees. 

Before PARDEE, McCORMICK, and SHELBY, Circuit Judges. 

PARDEE, Circuit Judge (after stating the facts as above). As the 
exception of the Lambou, Noël Eumber & Manufacturing Company 
admits the signature of the corporation to the contract sued on, the 
presumption is that it was for some purpose, and, as a corporation can 
hardly sign as a witness, that the Lambou, Noël Lumber & Manufac- 
turing Company signed either as principal or surety ; therefore we 
think it clear that the libel and amended libel state a cause of action 
against that corporation cognizable in admiralty. 

As to the exception of Victor Lambou the case cannot be quite as 
apparent, because he might hâve signed as a witness or agent of the 
Lambou, Noël Lumber & Manufacturing Company. The amended 
libel specifically charges that he signed as surety, and his contention 
seems to be, "You cannot prove it." 

The argument as to both exceptions is that, as the contract was made 
in Louisiana and the court sits in Louisiana, the Louisiana Civil Code 
controls as to the law and évidence ; citing article 2278, Civ. Code 
La. ("Paroi évidence shall not be received: * * •* 3. To prove 
any promise to pay the debt of a third person"), and article 3039 
of the same Code ("Suretyship cannot be presumed, it ought to be 
expressed and is to be restrained within the limits intended by the con- 
tract"), and section 858, Rev. St. U. S. (U. S- Comp. St. 1901, p. 659). 

The answer to this is that, until the issues are made up by the sworn 
pleas of the respondents, the libelant will not be called upon to prove 
the allégations of his libel; and that even under the Louisiana law, 
which we do not décide will control as to the admissibility of évidence 
in this case, "Suretyship may be proved as against the face of a writ- 
ten instrument." See Roberts & Crain v. Jenkins, 19 La. 453. This 
case suggests that article 347 of the Louisiana Code of Practice (and 
as to its prevailing authority when répugnant to or in conflict with the 
Civil Code, see Rev. St. La. § 514) provides for interrogatories on 
facts and, articles, and the same is permissible in admiralty. 

Further than this, we may say that the District Court of the United 
States, sitting in admiralty, administers the highest equity, and when- 
ever in admiralty a contract is involved, which on its face is ambiguous 
and needs explanation in order to administer justice between the par- 
ties, the rules of évidence governing the court are ful.ly adéquate. The 
Bark J. F. Spencer, 3 Ben. 337, Fed. Cas. No. 7,315 ; The Bark Vivid, 
4 Ben. 319, Fed. Cas. No. 16,978 ; also Watts v. Camors, 115 U. S. 353, 
6 Sup. Ct. 91, 29 L. Ed. 406, and cases there cited. 

Section 858 of Revised Statutes of the United States relates to the 
competency of witnesses, and not to the admissibility of évidence. See 
Hobbs V. McLean, 117 U. S. 579, 6 Sup. Ct. 870, 29 L. Ed. 940. 

The exceptions of the Lambou, Noël Lumber & Manufacturing 
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Company and Victor Lambou to the libel and amended libel are not 
maintainable. 

The exception of S. E. Wall, to the effect that he is a citizen of the 
Western district of Louisiana, and was served with process therein, is 
not good. Where two or more défendants are citizens of dififerent dis- 
tricts of the State of Louisiana, the suit may be brought in either dis- 
trict. See section 2, Act March 3, 1881, 21 Stat. 507, c. 144 (U. S. 
Comp. St. 1901, p. 364). 

The decree appealed f rom is reversed and the cause remanded, with 
instructions to overrule ail the exceptions, and thereafter proceed ac- 
cording to admiralty rules and practice. 



EEED y. WEULE et al. 

(Circuit Court of Appeals, Ninth Circuit. Marcli 8, 1910.) 

No. 1,713. 

L Admiralty (| 118*) — Appeal—Review— Questions of Fact. 

While a Circuit Court of Appeals }s not limlted to the review of ques- 
tions of law only, In admiralty appeals, yet, where the décision involves 
questions of fact dépendent on cbnflictlng testimony, the flnding of the 
district judgfe will not be set aslde unless it is clearly against the weight 
of évidence. 

[Ed. Note. — For other cases, see Admiralty, Cent Dig. § 770 ; Dec. Dlg. 
§ 118.*] 

2. Admibaltt (§ 10*) — JuEisDicnoN— Natube op Stjbject-Mattee— Conteact. 

A contract of sale of a chronometer as appertaining to a partlcular ves- 
sel is a maritime Contract wlthin the jurisdictlon of admiralty, though at 
the tlme of sale it was on shore. 

[Ed. Note. — For other cases, see Admiralty, Dec. Dig. § 10.* 
Admiralty Jurisdictlon as to matters of contract, see notes to The Rich- 
ard Winslow, 18 O. O. A. 347 ; Boutin v. Rudd, 27 C. C. A. 530.] 

3. CoNTBAOTS ^§ 4*) — LiABILITIES DP PaETIES. 

Wherç respondent, on the purchase of a ship, obtained a chronometer 
and retained and used it after he knew it was rented from libelants, he 
ratifled an Implied contract for the rent for the whole term of use, and, 
by afterwards selling it as his own, made himself llable on implied con- 
tract to the owners for the reasonable value thereof. 

[Ed. Note.— For other cases, see Contracts, Dec. Dlg. § 4.*] 

Appeal frpm the District Court of the United States for the Northern 
District of CâHfornia. 

Libel by I^ôuis Weule and others, doing business under the firm 
hame of the Inouïs Weule Company, against W. I. Rééd. From a de- 
cree in favor of hbelants, respondent appeals. Affirmed. 

Frank & Mansfield, for appellant. . 

F, R. Wall and Henry Taylor, for appellees. 

•Before GILBERT and MORROW, Circuit Judges, and HUNT, 
District Judge. . 

•For ottter cases ses aame topic & § numbeb In Dec. & Am. Dlgs. 1907 to date, & RepT Indexe» 
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HUNT, District Judge. Libel by Louis Weule Company, a copart- 
nership, makers and suppliers of nautical instruments, against W. I. 
Reed, late owner of the barquentine "Amelia" of Oakland, Cal., in a 
cause of contract civil and maritime. 

Libelants allège that on July 13, 1906, at San Francisco, libelants 
loaned to the then owners of the Amelia a chronometer ; that the own- 
ers promised to return the chronometer to libelants in good order 
within six months, or pay to said libelants $100, the agreed value of 
the chronometer; that the said owners also agreed to pay to libelants 
$4 a month as hire for the chronometer until it was returned or paid 
for; that on September 13, 1906, the ship was sold by her owners to 
W. I. Reed, respondent ; but that when the sale was made the chronom- 
eter had not been paid for and no rent therefor had been paid ; that, 
at the time of the sale of the vessel to Reed, Reed knew of the contract 
with libelants, and knew that the chronometer belonged to the libelants, 
and that neither rent nor purchase price had been paid ; that, when 
the ship was sold to Reed, the chronometer passed into his possession 
and remained there until March 11, 1907, when respondent, Reed, sold 
and delivered the chronometer to the San Juan Fishing & Packing 
Company; that respondent, Reed, had the use and benefit of the 
chronometer from September 13, 1906, to March 11, 1907 ; that a rea- 
sonable value was $36 for such use; that $100 is the reasonable value 
of the chronometer; that libelants had demanded payment of the 
value and rent of the chronometer, but payment has been ref used ; that 
the demand for the return of the chronometer has been refused. 

The prayer is for a decree for $100, the value of the chronometer, 
and $36, the value of the use thereof, together with interest and costs, 
and gênerai relief. 

The respondent excepted to the aforesaid libel upon the ground that 
no cause of action was stated against respondent, in that there was no 
privity of contract between libelarits and respondent. Respondent also 
challenged the jurisdiction of the court upon the ground that the facts 
stated do not constitute a maritime contract. The court overruled the 
exceptions, and thereupon respondent answered, specifically denying 
that he knew of the contract set forth in the libel, or that he knew that 
the chronometer was the property of thèse libelants, or that the rent 
or purchase price had not been paid. Respondent admits that at the 
time of his purchase of the vessel the chronortieter passed into his pos- 
session ; but he says that, the chronometer being on board when he 
purchased the ship, it was left there by the former owner, and nô one 
demanded the chronometer, and it was allowed to remain upon the ship 
until December, 1906, when the ship was wrecked and the chronometer 
was taken off and stored. Respondent allèges that afterwards the 
libelants made demand for the chronometer, and that he informed 
libelants they could go and get it. He dénies that on March 11, 1907, 
or at any other time, he sold or delivered the chronometer to the San 
Juan Fishing & Packing Company, and dénies that he had the use and 
benefit of the chronometer from September 13, 1906, to March 11, 
1907, except as already set forth. 

Testimony was taken, and thereafter the court filed a mémorandum 
opinion finding that "ail of the allégations" of the libel are true except 



662 176 FEDERAL EEPORTEH. 

that in relation to the value ôf the use of the chronometer referred to 
in the libel during the time the chronometer was in the possession of 
the respondent, W. I. Réed ; and as to this the court found the value of 
the use to' be $24. As a conclusion of law it was decreed that libeîants 
were entitled to recover $24 for the use of the chronometer and $100 
as the value of the chronometer. Interest and costs were allowed 
libeîants. From the decree duly entered, respondent appealed to this 
court. 

The case comes within the well-established rule that, while this court 
is not limited to the review of questions of law only, in admiralty ap- 
peals, yet, where décision involves questions of fact dépendent upon 
conflicting tCstimony, the finding: of the district judge will not be set 
aside unless it is clear that the décision is against the weight of évi- 
dence. The Oscar B., 121 Fed. 978, 58 C. C. A. 316; Paauhan Sugar 
Plantation Co. v. Palapàla, 127 Fed. 920, 62 C. C. A. 552 ; The Ed- 
ward Smith, 135 Fed. 32, 67 C. C. A. 506. 

It is to be taken that the chronometer involved was obtained from 
appellees by the master of the ship for use in navigation ; that this 
appellant knew before March, 1907, when he sold the ship, that the 
instrument had not been purchased by him with the ship, when he be- 
came owner thereof in September, 1906, but was being used by the 
ship under contract of hire made by the master ; and that when appel- 
lant sold the ship he intended to sell and deliver the chronometer to 
the purchasers. In December, 1906, the ship had been wrecked, and 
appellant put her in the possession and care of Hall Bros, at their .ship- 
yard at Winslow, Wash., to be held pending repair or sale. The chro- 
nometer and the ship's papers, and certain other things, were taken off 
the vessel by the captain and delivered to Mr. Hubbard, manager for 
Hall Bros. Hubbard put the chronometer in the Hall Bros.' office. 
Thereafter, on March éth, this appellant wrote Hall Bros, that he ex- 
pected to sell the ship, and that some" cflnvas left in the vessel was not 
to be sold, but that "everything else regular will go with the vessel if 
sold." A few days later, at the time of the sale, appellant's son and 
Personal agent introduced the représentative of the purchaser to Mr. 
Hubbard and asked Mr. Hubbard to turn over ail equipment that he 
had taken off the vessel, with the exception of some canvas and a pack- 
age of clothing. Later in the day, when the sale had been efifected, 
Mr. B. W. Reed, still acting for appellant, W. I. Reed, wrote a note to 
Mr. Hubbard, wherein he confirmed his previous conversation to de- 
liver the ship to Bush & Co., "including ail gear and appliances df ail 
descriptions belonging to said boat." Upon this authority the ship and 
chronometer were delivered to the purchasers. 

Objections to jurisdiction are not well founded, because the subject- 
matter of the whole contract was maritime. The chronometer being 
necessary to the vessel, and having been sold as appertaining to her, 
the fact that at the time of the sale it was on shore in the office of Hall 
Bros, became a mère incident and of no real importance. Insurance 
Co. V. Dunham, 78 U. S. 1, 20 L. Ed. 90 ; Newberry v. The Fashion, 
Fed. Cas, No. 10,143; Benedict's Admiralty, § 283; Stringham v. 
Schloener, Fed. Cas. No. 13,536. 
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As was said by Judge Bencdict in the case of The Georgia (D. C.) 
32 Fed. 637 : 

■'Clearly, the ship ciiiiiiot ro to sen without a chrouometer. As a uiatter 
of fact, the présente of a chrouometer on board Is an ahsoliite necessity to 
enable the ship to iierform her voyage." 

It appeared in évidence that upon July 13, 1906, the master had made 
a written contract for one Scammon, the then owner, with thèse ap- 
pellees, whereby he promised to return the chronometer within six 
months or to pay $100, the vahie thereof , and also to pay $4 per month 
as hire of the instrument until its rettirn or purchase. On September 
13th the master called upon appellees, and there was written on the 
said contract a mémorandum that the ownership of the vessel had been 
transferred to the Rainier Lumber Company. This mémorandum was 
subscribed by the master. The purpose of making the mémorandum 
was to substitute the name of the corporation, which the master be- 
lieved had bought the ship, for the former owner's name, and thus to 
make the new owner responsible to thèse appellees. But inasmuch as 
appel lant was not named in this express written contract, we do not 
regard it as binding upon him. 

We put our décision upon the ground that, although there was no 
express contract, the master obtained the chronometer from appellees 
for the benefit of the ship, and that this appellant, by retaining and 
using the instrument after he had knowledge that it was rented from 
some one else, ratified an implied contract of the master and became 
liable to pay; the reasonable rental value for the whole term of use. 
No maxim is better settled in reason and law. said the Suprême Court 
in Supervisors v. Schenck, 72 U. S. 772, 18 L. Ed. 556. than. "Omnis 
ratihabitio retrotrahitur et mandate priori sequiparatur." Fleckner v. 
Ù. S. Bank, 21 U. S. 338, 5 L. Ed. 631 ; Norton v. Shelby Countv, 118 
U. S. 4-25, 6 Sup. et. 1121, 30 L. Ed. 178 ; Cook v. Tullis, 85 U. S. 
332, 21 L. Ed. 933 ; American China Development Co. v. Boyd (C. C.) 
148 Fed. 258. And by afterwards selling the chronometer as his own. 
appellant also made himself liable on implied contract to pay to the 
owners the reasonable value thereof. Cooley on Torts, *110. 

We do not deem it necessary to ex tend the opinion. 

The decree is affirmed. 



ATCIIISOX, T. & S. F. IIY. CO. v. PHILLIPS. 

(Circuit Court of Appeais, Ninth Circuit. February 7, 1910.) 

Xo. 1,7;'.5. 

1. Courts (§ 2S0*) — Fédéral Couhïs— .Jurismctiox must .\i>pear krom Rec- 
ord. 

In the fedenil courts, the recoid uuikI show tlie faç's which give tlie 
court .iurisdictiou ; otiiorwiHC, aiiy proceedings had in tlie cfiiise are void 
iiud of no force. 

[VA. Xote.— For other cases, see Courts. Cent. Pig. 55 Sl(;-818; Dec. 
Dig. ^ 280.* 1 

«For other cases see same topic & § numb-se in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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2. Courts (§ 309*)— Ji?RisDicTio>r of Fédéral Coukts^Diveesity of Citizex- 

siiiP—I^OBMAL Parties. C 

Plaintiff, as widow, broiisht an action In tlie state court to recover for 
tlie wroiigful deatli of her liusliaud iinder tlie Callfornia statute, by whlcli 
she was the only person entitled to receive tlie proceeds of any recovery. 
Défendant removed the cause on the ground of dlversity of citlzensliip, 
and afterward demurred to the complalnt ou the ground that It did not 
show that ail of the helrs of deceased were parties as required by Code 
Civ, Proc. Cal. § 377- The denmrrer was sustained, and plaintiff aniended 
by joining the parents of deceased as défendants, on an allégation that 
they refused to join as ])lalntiffs and that they had no Interest in the ac- 
tion. They were served with process, but made default. Held, that they 
were merely formai parties without interest, and that the fact that they 
were citizens of the same state as plaintiff did not defeat the jurisdictiou 
of the court. 

[lîjd. Note. — For other cases, see Courts, Cent. Dig. § 857 ; Dec. Dig. § 
309.* 

Diverse cltizenship as a ground of fédéral Jurisdiction, see notes to 
Shipp V. Williams, 10 C. C. A. 249 ; Mason v. Dullagham, 27 C. C. A. 208.J 

3. Teial (§ 260*) — Instructions— Refusal op Ebquests. 

Where the légal propositions stated in a requested instruction are em- 
braced in the charge given, the refusal of such request is not error. 

[Ed. Note. — For other cases, see Trial, Cent. Dig. § 6pl; Dec. Dig. § 
260.*] 

4. Death (§ 103*) — Action for Wrongful Death— Défense of Oontributory 

NEaLIGENOE— SUFFICIENCY OF EVIDENCE. 

Evidence in an action for wrongful death lield to hâve justified the trial 
court in elimiuatiug the question of the contributory négligence of de- 
ceased in its charge to the jury. 

[Ed. Note.— For other cases, see Death, Cent. Dig. § 141; Dec. Dig. § 
103.*] 

5. WoBDS AND Phrases— "Inteeested Party." 

A party to be "iuterested" in an action need not be one who may gain 
or lose something therein. The word has a broad meaning, and includes 
ail those who, as parties, hâve some coutrol over the action, whether they 
will be personally affected thereby or not. ïhus an administrator, a 
trustée, or an exécuter is a real party In interest when he is hringing or 
defending a suit for the esta te whlch he represents. Such a party brings 
or défends the suit, employs counsel, and is directly responsible for going 
on with the lltigation. 

[Ed. Note. — For other définitions, see Words and Phrases, vol. 4, pp. 
3702-3706.] 

In Error to the Circuit Court of the United States for the Southern 
Division of the Southern District of California. 

Action by Annie A. Phillips against the Atchison, Topeka & Santa 
Fé Railw^ay Company and others. Judgment for plaintiff, and défend- 
ant railway Company brings error. Aiifirmed. 

E. W. Camp and A. H. Van Cott, for plaintiff in error. 
J. A. Anderson, W. H. Anderson, and Joseph Scott, for défendant 
in error. 

Before GILBERT and MORROW, Circuit Judges, and HUNT, 
District Judge. 

HUNT, District Judge. This action was commenced in the superior 
court of Los Angeles county, Cal., by Annie A. Phillips, to recover dam- 

•For other cases see same topic & § number lu Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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âges for the death of her husband, F. C. Phillips, an employé of the de- 
fendant railway Company. For convenience, the parties will be desig- 
nated plaintiff and défendant, as they were in the lower court. 

The complaint allèges, in substance, that the deceased was, at the 
time of his death, employed as a conductor on a train belonging to de- 
fendant ; that while he was engaged in the work pertaining to such em- 
ployment, riding in the locomotive cab, the défendant carelessly and 
negligently failed to furnish him with a safe place within which to 
work ; and that on account of such négligence of the défendant an ex- 
plosion of the boiler of the locomotive occurred, which inflicted in- 
juries upon the said F. C. Phillips, from the efifects of which he died. 

Upon the pétition of défendant, the case was removed, on account of 
diversity of citizenship to the United States Circuit Court for the 
Southern District of California. Thereafter, the défendant demurred 
to the complaint on the grounds that it did not state facts sufficient to 
constitute a cause of action, and that it was uncertain, in this, that it 
could not be ascertained therefrom whether or not the plaintiff is the 
only heir of said F. C. Phillips. The demurrer was sustained on the lat- 
ter ground ; and thereupon the plaintiff amended her complaint by in- 
serting the f ollowing paragraph : 

"That said F. 0. Phillips was the son of the défendants, W. J. Phillips and 
Mrs. W. J. Phillips ; that he was at the tlme of his death over the âge of 
21 years ; that neither of said last-named défendants was dépendent upon 
him for support nor reeeived any support or assistance from him ; that nei- 
ther of said défendants has any claim or cause of action for damages by rea- 
son of his said death against the corporation défendant ; and that said two 
défendants are made parties défendant herein because they do not désire and 
refuse to join as plaintiffs." 

Upon the overruling of the defendant's demurrer to the amended 
complaint upon the ground that more than one year had elapsed since 
the cause of action set forth in said complaint had accrued, the défend- 
ant answered, denying ail négligence on its part, and setting up con- 
tributory négligence, the statute of limitations, and the négligence of a 
fellow servant, as three distinct affirmative défenses. From a verdict 
and judgment of $10,000 and costs in plaintiff's favor, the défendant 
prosecutes this writ of error. 

The first, and much the most important spécification of error is the 
contention that the lower court had no jurisdiction, because the facts 
requisite to the taking of jurisdiction do not appear on the record. The 
gênerai elementary rule is that the record must show the facts upon 
which the jurisdiction of the United States court is based. If thèse 
facts do not appear on the record, the court is without jurisdiction, and 
any proceedings had in the cause are void and of no force. Re Smith, 
94 U. S. 455, 24 L. Ed. 165; Abercrombie v. Dupuis, 1 Cranch, 343, 2 
L. Ed. 129 ; Stevens v. Nichols, 130 U. S. 230, 9 Sup. Ct. 518, 33 L. 
Ed. 914; Anderson v. Watt, 138 U. S. 694, 11 Sup. Ct. 449, 34 L. Ed. 
1078 ; M. C. & L. M. R. Co. v. Swan, 111 U. S. 379, 4 Sup. Ct. 510, 28 
E. Ed.- 462; Mason v. Rollins, 13 Wall. 602, 20 L. Ed. 527; Robertson 
V. Cease, 97 U. S. 646, 649, 24 L. Ed. 1057. The defendant's argu- 
ment is that the judgment against it is of no effect because, the juris- 
diction being based on diversity of citizenship, the citizenship of ail the 



666 176 FEDERAL EEPOKTER. 

parties does not appear of record. The citizenshîp of Annie A. Phil- 
lips, and of the railway company, the original parties to the suit, ap- 
pear in the pétition of removal, which is part of the record. However, 
the citizenship of W. J. Phillips and wife, who vvere brought in the 
suit by the amended complaint, is not of record. They were not 
parties to the suit when the pétition for removal was filed, and the 
plaintiff failed to incorporate in lier amended complaint any allégations 
relating to their citizenship. The Suprême Court of the United States 
has decided time and again that, if the jurisdiction of the court is 
based on the diverse citizenship of the parties, the diversity must exist 
between the real, substantial parties to the cause, and that the citizen- 
ship of nominal parties or parties who hâve no real interest in the 
controversy is immaterial. If the citizenship of such a party cannot 
affect the court's jurisdiction, it would follow that the failure to allège 
his citizenship can hâve no effect. Therefore the question to be de- 
termined is whether or not W. j. Phillips and his wife are formai par- 
ties within the meaning given to that term by the Suprême Court. 

Browne v. Strode, 5 Cranch, 303, 3 L. Ed. 108, was an action on an 
executor's bond brought by a British subject, in the name of the jus- 
tices of the peace of the county of Stafford, Va., against a citizen of Vir- 
ginia. The jurisdiction of the Circuit Court of the United States, 
based on diversity of citizenship, was upheld even though the parties 
nam'ed as plaintifïs in the record were citizens of the same state as the 
défendant. The court looked back of the nominal plaintiiïs to the real 
party in interest, namely, the alien. In McNutt v. Bland, 2 How. 9, 
Il L. Ed. 159, the court said: 

"It would be a gliU'ing defect iu the jurisprudence of the United States, if 
aliens or citizens of other states should be deprived of the right of suit on 
sheriff's bonds in tlie fédéral courts sittiiig in Mississippi, nierely beeause they 
were takeu in the nanie of the Governor for the use of the plaintifCs in inesne 
or final pïôçess, who are in law and equity the heneiiciary obligées. We thiulc 
this defect does not exist. The Constitution extends the judicial power to con- 
troversies between citizens of différent states. The eleventh section of the 
judiciary act glves .lurisdictlon to the Circuit Courts of suits between a citi- 
zeu of the state where the suit is brought and a citizen of another state. lu 
this case, there is a controversy between citizens of New York and Missis- 
sippi ; thëre Is neither betweéil the Governor and the défendants; as the in- 
strument of the state law to afCord a remedy against the slieriff and his sure- 
ties, liis nanie is in the bond and to the suit upon it, but in no just view of the 
Constitution or law can he be considered as a litigant party. Both loolv to 
things, not to names — to the actors in cpntroversies and suits, not to the 
niere forms or inactive instruments used in conducting them, in virtue of sonie 
positive: la^." 

And again, the court said : 

"That where the real and ouly controversy Ls between citizens of dilïerent 
states, or an alien and a citizen, and the, plaintifC is by some positive law com- 
pelled to use the nàme of a public offlcer who has not, or ever had, any inter- 
est in or control dver it, the coiirts of tlie United States will not eoiisider any 
others as parties to the suit than the persoiia between whom the litigation be- 
fore them exlsts." ^ , 

In Geer v. Mathieson Alkali Works, 190 U. S. 428, 23 Sup. Ct. 807, 
47 L. Ed. 1132, the court quoted vvith approval the foUowing language 
of Judge Blatchford, who was then a United States District Judge: 
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"The (îirectors .and treasurer are tlierefore not real parties to the suit, bn! 
inerely nominal parties. No personal deiuand is niade against any one ol' 
tlieni, nor is any personal accouutlug asked from any one of tlieni, aud it is 
ouly in liis relation to tlie conipany, and in the officiai position tliat he oecii- 
pies towar<l the c-ompany, that any one of them is made a party. * * * 
This View is eonolusive to show that the entire real controversy in both suits. 
KO far as it is shown by the prayer of the complaiuts, and which is the only 
guide the court can hâve, is between the plaintiff on one side and the coui- 
l)any, as a corporate body, on the other. The plaintiff cannot, by joiiiing as 
nominal défendants with the corporation persons who are eitizens of the same 
State with the plaintitï, deiirive the corporation of any right which it would 
otherwise hâve in respec't to removing the cause into this court." Sioux City 
Terminal K., etc., v. Trust Co., 82 Fed. 124, 27 C. C. A. 73 ; Foss v. First Xat. 
Bank (C. C.) 3 Fed. IS.") ; Watson v. Bonfils, 116 Fed. 157, 53 O. C. A. 535; Ba- 
con V. Kives, lOC U. S. 99, 1 Sup. Cf. 3, 27 L. Ed. 69. 

In Wood V. Davis, 18 How. 467, 15 L. Ed. 460, the court said: 

"The ground uiion which the cause was remanded is that four of the de- 
fendants were cilizens of Illinois, namely, Stahl and Foster and Hooper aud 
Campbell — the same state of which the coniplainant was a citizen. And this 
présents the cjnestiou whether or not thèse défendants were parties in interest 
in the subject of the litigation, or, in other words, were proper or neeessary 
parties in the suit. It lias been repeatedly decided by this court that formai 
parties, or nominal parties, or parties without interest, united with the real 
parties to the litigation, cannot oust the fédéral court of jurisdiction, if the 
citizenship or eharacter of the real parties be such as to confer it, within the 
eleventh section of the .ludiciary aet. [Rus^sell v. Clark's Ex'rs] 7 Cranch, 98 
rs L. Ed. 2711 ; [Strawbridge v. Curtiss] 3 Cranch, 267 [2 L. Ed. 435] ; [Worm- 
ley V. Wormley] 8 Wheat. 421 [5 L. Ed. 651] ; [Browne v. Strode] 5 Cranch, 303 
13 L. Ed. 108.]" 

A careful examination of the opinions of the Suprême Court tells us 
that on this subject great importance attaches to the word "interest." 
Hâve the parties a real interest in the cause? It is conceded, as of 
course, that if they hâve, they are real parties, and the question of their 
citizenship is essential. A party to be "interested" in an action need 
not be one who may gain or lose something therein. The word has a 
broad meaning, and includes ail those who as parties bave some control 
over the action, whether they will be personàlly affected thereby or not. 
Thus, an administrator, a trustée, or an executor is a real party in in- 
terest when he is bringing or defending a suit for the estate which he 
represents. Such a party brings or défends the suit — employs counsel 
— and is directly responsible for going on with the litigation. Chap- 
pedelaine v. Dechenaux, 4 Cranch, 306, 3 L,. Ed. 629 ; Childress v. 
Emory, 8 Wheat. 642, 5 L. Ed. 705. 

Stewart v. Baltimore & Ohio R. R. Co., 168 U. S. 44,5, 18 Sup. Ct. 
105, 42 L. Ed. 537, was a case in which the administrator was not a real 
party to the' suit. There, however, the administrator was not acting 
for the estate, and standing in the shoes of the intestate, as the suit 
was really brought in bis name for the benefàt of the widow. The stat- 
ute gave the widow a right to recover damages for the wrongful kill- 
ing of her husband, but it said that the action must be brought through 
or in the name of the personal représentative. The situation was the 
same as though the statute read that the damage must be recovered in 
an action in the name of the state, or the Governor or any one else. 
The personal représentative had no control over the suit — the widow 
alone had, and received ail the proceeds. If the administrator had been 
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suing on the same cause of action in f avor of the estate, he would hâve 
been the real plaintiff. Under such conditions, he would hâve had 
absolute control of the suit and be responsible on his bond for any cul- 
pable neghgence on his part in relation thereto'. In Stewart v. Balti- 
more & Ohio R. R. Co., supra, the court said : 

"For the purposes of jurisdirtion in the fédéral courts, regard is had to the 
real, rather than the nominal, party." 

And the court further said that : 

"ïhis is an action for a tort, but still in such an action it Is évident tliat the 
real party in interest is not the nominal plaintiff, but the party for whose 
beneflt the recovery is sought." 

The principle, that the parties whose citizenship is important are 
those who hâve a tangible interest in the controversy or exercise some 
control over it, is illustrated by the case of the United States Fidelity 
Co. V. Kenyon, 304 U. S. 349, 37 Sup. Ct. 381, 51 L. Ed. 516. That 
was an action brought in the name of the United States for the bene- 
fit of materialmen and laborers on bonds given in pursuance of certain 
acts of Congress. The court said : 

"The United States is not hère a merely nominal or formai party. It has 
the légal right, was a principal party to the contract, and, in view of the 
words of the statute, may be said to hâve an interest in the perfoi-mance of 
ail its provisions. It may be that the iuterests of the government, as involved 
in the construction of public works, will be subserved if contractors for such 
Works are able to obtàin materials and supplies promptly and with certainty. 
To that end, Congress may hâve deemed it important to assure those who fur- 
nished such materials and supplies that the government would exert its power 
directly for their protection. It may well hâve thought that the government 
was under some obligation to guard the interests of those whose labor and 
materials would go into a public building." 

From thèse cases, it is seen that the Suprême Court looks to the real 
interest which a party has in the controversy in determining whether 
he is a real party or only a formai one. There may seem to be some 
conflicts as to what is a real interest, but, in asserting the principle it- 
self, there is uniformity of décision, Now, hâve the défendants W. 
J. Phillips and wife any real interest in the cause before the court? 
The very allégations of the amended complaint set forth that they 
hâve no interest and were joined as défendants because they would 
not join as plaintiffs. Why should they join as plaintiiïs ? They had 
no daim whatever against the railway company, and to bring suit 
would only involve them in useless expense and worry. But, it is 
urged that the law of California (section 377 of the California Code 
of Civil Procédure) requires that ail the heirs be made parties to a suit 
brought by any of the heirs to recover damages for the wrongful death 
of an ancestor. We think, though, that notwithstanding the require- 
ment of a statute that suit shall be brought in the name of certain per- 
sons or that certain persons shall be parties thereto, it does not neces- 
sarily make such persons real parties in interest in the controversy. 
Even though the statute make it obligatory that certain parties shall 
be before the court — they may be indispensable, in that no right of 
action can be prosecuted without them — yet they may, at the same time, 
be merely nominal or formai parties. They must be brought into the 



ATCHISON, T. & S. F. RY. CO. V. PHILLIPS. 669 

suit, yet they hâve no interest in or control over it. Being without actual 
interest, it is scarcely conceivable that their citizenship can affect the 
court's jurisdiction, for no controversy exists between them and any 
one else in the action. Hère, W. J. Phillips and his wife hâve no in- 
terest in or control over this case. They were served with process, but 
made no appearance of any kind. They had nothing to gain or to lose 
by making an appearance, for they had no interest of any nature in the 
action, except, perhaps, a natural hope that their daughter-in-law might 
succeed therein. They were in an analogous position to that of the ad- 
ministrator in the case of Stewart v. Baltimore & Ohio R. R. Co., 
supra. 

This action should hâve been brought by ail the heirs for the beneiit 
of those who sufïered injury, but by virtue of another statute of the 
State of Cahfornia — section 382 of the Code of Civil Procédure — the 
heirs who had a cause of action could bring in the others as défendants 
if they refused to come in as plaintiiïs. în this way, the défendants, 
W. J. Phillips and wife, were brought in. Their présence in the action 
was necessary and proper only because the real parties could not prose- 
cute the action without them — at least if the défendant made season- 
able objection. But the fact still remains that they had no interest 
whatever in the cause, either bénéficiai or detrimental, nor did or could 
they hâve had any relation, other than a nominal one, to the cause of 
action. 

Einstein v. Georgia Southern, etc., Co. (C. C.) 120 Fed. 1008, was 
a case where two of three trustées brought suit against a corporation 
in the Circuit Court for the district of Georgia, basing the jurisdiction 
of the court on diversity of citizenship. The third trustée, however, 
being a citizen of the same state as the défendant, and refusing to join 
as plaintiff, was joined as a défend; it. The défendant corporation de- 
murred to the bill on the ground that the third trustée was a necessary 
party plaintiff, and therefore the controversy was not wholly between 
citizens of différent states. The court held, however, that the third 
trustée was not a real party to the controversy, but was only made a 
party in order that the rights of ail interested parties might be deter- 
mined in one proceeding. The demurrer was overruled, the court say- 
ing: 

"If the proper diversity of citizensliip exists between the trustées suing and 
the corporation sued, the controversy is wholly lietween citizens of différent 
States. ïhe récalcitrant trustée is not technically a party to that controversy, 
and can only be made a party by the process of tlie court issued to bring him 
in, in order that his attitude, whatever it may be, or his rights, whatever they 
are, can be ascertained In one proceeding in accordance with the favorite doc- 
trine of equity. The real controversy between the aetors before the court, be- 
ing one of which the court would clearly hâve jurisdiction had there been no 
refractory trustée, to hold otherwlse, would be to permit his inertia or re- 
lUctance to defeat aeces,s on the part of the vigilant nonresident trustées to 
that court which is especially intrusted by the Constitution and laws of the 
United States with the préservation and protection of their trust. That he 
would hâve 'been an indispensable party If the suit was against the trustées, 
or if it had been for joint misconduct or responsibility, or brought for the dim- 
inution of the trust or for its construction, may be conceded. ïhls suit, how- 
ever, is solely for the enhancement of the trust. He can hâve nô possible mo- 
tive to reslst this unless he be a faithless trustée, or dénies the rights of the 
co-trustees, or is in collusion with the défendants. Whether one or the otlier 
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be the case, he should be sued as défendant, and there would be tlie proper 
diversity of citizenshlp between the parties to the eontroversy, and the juris- 
diction should be maintained. Hôtel Co. v. Wiade, 97 U. S. 13, 24 L. Kd. 917." 

In Ban v. Columbia Southern Ry., 117 Fed. 31, 54 C. C. A. 407, 
plaintiff and another contracted as partners to do certain work as sub- 
contractors. By a contract between themselves, previously made and 
known to the principal contracter, it was agreed that the plaintiff 
should furnish the materials and do the work, accounting to his asso- 
ciate only for a share of the net profits of the contract. After the 
completion of the work, plaintiff brought suit in a fédéral court to en- 
force a mechanic's lien, lîled in the name of the partnership, for the 
balance due under the contract, alleging such facts in his bill and that 
no net profits vvere earned under the contract. This court said : 

"The question then arises whether or not the suit can be tried, heard, aud 
determined without the preseuce of Seaman. He has no Interest whatever In 
the suit. Mason, who sublet the contract to Ban and Seaman, Ijnew that Sea- 
man's interest was eonditional upon profits being received. Ban was to do 
the work, receive and disburse the nioney, and, if there were any profits, Sea- 
man was to bave one-half thereof. There are no profits. Why, then, Is it 
necessâry to make Seaman a party complainant herein, wheu the only effeet 
his présence would hâve would be to defeat the .lurisdietion of the court? It 
affirmatlvely appears from the averments in the amended bill that noue of the 
parties to the suit could possibly be injuriously or prejudicially afCected by 
havlng the suit maintained by Ban. who is the real party in interest, as com- 
plainant herein. The whole subjeet-matter of the suit could be determined 
without Seaman being brought in, and settled with justice to ail parties cou- 
cerned, without détriment or préjudice to either. Complainant had the right 
to allège the facts showing the relations which Seaman had with the subjeet- 
matter of the suit, that he had no interest therein, and was not an Indispen- 
sable party thereto. If brought in, he would only be a nominal party." 

The case of Delaware County v. Diebold Safe Co., 1,33 U. S. 473, 
10 Sup. Ct. 399, 33 L,. Ed. 674, was an action brought against one party 
to a contract by an assignée. The court said : 

"It was further objected that the asslgnors were necessâry parties to the 
suit, becRUse they had assigned to the plaintiff part only of their original con- 
tract witJi the défendant ; aud because of the statutes of Indiana, while they 
require evei-y action arlsing out of a contract to be prosecuted by the real 
party in interest, provide that 'when any action is brought by the assignée of 
a daim arising out of a contract, and not assigned by indorsement in wrlting, 
the assigner sliall be made a défendant, to answer as to the assigument or his 
interest in the subject of the action.' Rev. St. Ind. 1881, §§ 2.51, 276. But this 
objection was rather to the nonjoinder of défendants than to the jurisdiction 
of the court, and presented no valid reason why the court should not proceed. 
Tbe assignors were not parties to the suit at the time of the removal into the 
circuit court ; and as soon as they were made parties in that court, they dis- 
claimed ail interest in the suit ; and as no further proceedings were had, or 
relief sought or granted, against them, their preseuce was unnecessary." 

That case resembles this in that in both the statutes prescribed that 
certain persons should be made parties whether they hâve any interest 
in the eontroversy or not. The court distinctly held that such parties 
who are brought into à suit by virtue of a statute and who disclaimed 
arty interest therein were not parties whose citizenship could hâve any 
effeet on the jurisdiction of the fédéral court. It is true that défend- 
ants W. J. Phillips and wife did not file a disclaimer, but when we 
consider that they were brought into the eontroversy as parties de- 
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fendant after the United States Court had taken jurisdiction and after 
it was alleged by the amended complaint that they had no interest what- 
ever in the cause, their failure to appear and answer was an admission 
of the truth of the allégation relating to their lack of interest. So, 
without extending the discussion farther, we hold that there was juris- 
diction in the circuit court, and that the case is properly before this 
court. 

Error is assigned because the court refused to give an instruction 
requested by the défendant to the eiïect that it was not sufficient for 
the jury to find that the locomotive was not safe, but it must also be 
found that the défendant failed to use reasonable care in providing 
the locomotive for use of the deceased,; that défendant is not an in- 
surer of the safety of its employés, but has performed its légal duty 
if it exercised reasonable care to provide a safe locomotive for the use 
of the deceased. As the propositions included in the requested in- 
struction were explained and embraced in the charge which the court 
gave, it was not necessary to repeat them in spécial instructions asked 
by either party. Rio Grande Western Railway v. Leak, 163 U. S. 280, 
16 Sup. Ct. 1020, 41 L. Ed. 160. 

Défendant asks a reversai because the court told the jury chat there 
was no proof of contributory négligence and that' they need not con- 
sider that défense. It is unnecessary to state the testimony ; but, after 
a careful reading of it, we are satisfied that the court was justified in 
its ruhng, for the reason that there was not enough évidence from 
which contributory négligence could hâve been reasonably inferred. 
Under the pleadings and insti-uctions, whether or not the boiler of the 
locomotive burst because of low water, combined with a defective boil- 
er, was immaterial so far as the deceased conductor was concerned, un- 
less, when he was riding in the cab at the time of the explosion, he 
knew, or ought to hâve known, that there was not enough water in thè 
boiler to make the locomotive safe to remain upon. But there was no 
direct or circumstantial évidence which warranted any reasonable in- 
ference that deceased knew or ought to bave known of any such pos- 
sible condition of the water. The fact that he had his hand on the 
top of the gauge cock, steadying or amusing himself just before the 
explosion of the boiler, was not suiScient, of itself, to prove négligence, 
unless. there were other facts or circumstancês whîch, when taken in 
connection with such conduct or position, tended to show lack of ordi- 
nary care on his part which directly contributed to his death. There 
were none such ; hence the case became one where the court properly 
held, as a matter of law, that défendant had failed to sustain its alléga- 
tions of contributory négligence, and properly told the jury to confine 
their délibérations to a considération of the évidence in support of the 
issues submitted to them. 

Judgment affirmed. 
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UNITED STATES v. JENKINS et aL 
(Circuit Court of Appeals, Fourth Circuit. November 4, 1909.)' 

No. 887. 

Bail (§ 79*) — Remission of Penaltt on Forfeited Recognizance— Fedebai. 
Statute— PowEE of Coubt. 

An application to a fédéral court which bas entered judgment on a for- 
feited recognizance in favor of the United States, for a rémission of tbe 
penalty for whlcb such judgment was rendered under Rev. St. § 1020 (TJ. 
S. Comp. St. 1901, p. 719), wbich glves tbe court power to remit the wbole 
or any part of such penalty "when It appears to tbe court that there was 
no wlUful default of the party," Is not a motion to vacate the judgment, 
and may be entertalned after the term at which the judgment was entered. 

[Ed. Note.— For other cases, see Bail, Cent I>lg. § 352; Dec. Dig. § 79.*] 

McDowell, District Judge, dlssentlng. 

In Error to the District Court of the United States for the West- 
ern District of North Carolina, at Asheville. 

Application by Walter Jenkins and J. E. Shuler for the remission 
of the penalty of a forfeited recognizance. From a judgment grant- 
ing such relief, the United States brings error. Affirmed. 

At tEe May term, 1894, of the United States District Court, at Asheville, 
judgment final was entered upon a forfeited recognizance in favor of the 
United States and against the défendants In the sum of $200. Execution waa 
Issued on the judgment in 1895 and returned nuUa bona, and no other exécu- 
tion was Issued until October 28, 1908, when exécution was issued and placed 
In the hands of the United States marshal of tbls district for collection. The 
marshal was threatenlng to levy on and sell the lands of the défendants, when 
the défendants filed an affldavlt In the cause, at the May term, 1908, of the 
District Court of the United States for the Western District of North Carolina, 
and entered a motion praying for an order restraining the marshal from pro- 
ceedlng further wlth the exécution then In hls hands and for the cancellatlon 
of sald judgment. 

Tbè foUowlng are the facts upon which the court based its judgment: J. B. 
Shulér, who was surety for Walker Jenkins, filed an aflidavit, in which he 
stated: "That the défendant Walker Jenkins was under bond for bis Personal 
appearance at tbe November term, 1894, of the United States District Court, 
at Asheville, and tbls afiSant was bis surety; that tbls aiflant is advlsed, In- 
formed and belleves that tbe said Walker Jenkins was slck at the November 
term, 1894, and unable to attend said term of the court, and that he was called 
ont, and judgment nlsl takeu against the sald Walker Jenkins and J. B. Shu- 
ler, hls surety. In the sum of $200; that the défendant Walker Jenkins ap- 
peared at the next term of the court, it belng the May term, 1895, and was 
trled and found not guilty and was ordered discbarged ; that afiiant Is ad- 
vlsed, informed, and belleves that after the sald défendant Walker Jenkins 
had been discbarged and told to go home, the judgment nlsl was called up, 
and final judgment entered on the sel. fa., against said Walker Jenkins and 
this affiant; that tbls aifiant hever knew that judgment had been entered 
against the sald Walker Jenkins until a few weeks ago, when the United 
States deputy marshal of this district Informed affiant that exécution had 
been Issued on said judgment and that be bad the same in bis hands tçx col- 
lection, and be Is now threatening to collect tbe same." 

A. E. Holton, U. S. Atty. (A. L. Coble, Asst. U. S. Atty., on the 
brief), for the United States. 

Thomas S. Rollins (Moore & Rollins, on the brief), for défendants 
in error. 

•For other oases see same toplc & § humbeb In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe* 
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Before PRITCHARD, Circuit Judge, and WADDIL,L and Mc- 
DOWELL, District Judges. 

_■ PRITCHARD, Circuit Judge (after stating the facts as above). It 
is contended by counsel for défendant in error that the court below 
had the right to set aside the judgment rendered in this case, and the 
brief filed by counsel is in support of such contention. In assuming 
this position, we think that counsel for défendant in error failed to 
consider the provisions of section 1030, Rev. St. (U. S. Comp. St. 
1901, p. 719). The rule in the fédéral court is that a motion to vacate 
or set aside a judgment must be made before the expiration of the 
terni at which the judgmeni- is rendered. Even if the court below had 
adopted the practice of the state courts in that respect, it did not hâve 
the power to vacate the judgment, inasmuch as under the practice in 
the state courts of North Carolina, such motion must be made within 
one year from the date of the rendition of the judgment. However, 
we do not think that this case comes within that class of cases wherein 
the remedy is by motion to vacate a judgment. Section 1020, Rev. 
St. (Fédéral Statutes Annotated), to which we hâve referred, reads 
as foUows: 

"When any recognlzance In à criminal cause, taken for, or In, or returnaWe 
to, any court of the United States, is forfeited by a breach of the condition 
thereof , such court may, in its discrétion, remit the whole or a part of the 
penalty, whenever it appears to the court that there has been no willful de- 
fault of the party, and that a trial can, notwithstanding, be had in the cause, 
and that publie justice does not otherwise requlre the same penalty to be en- 
forced." 

Thus it will be seen that this section gives the court the power, 
under certain circumstances, to remit the whole or a part of the pen- 
alty for which judgment may be rendered on a forfeited recognizance. 
This statute was enacted on the 28th day of Eebruary, 1839, and was 
evidently intended as a remedy for a surety in a case where there is 
no willful default of the party and where a trial of the cause can be 
or has been had. Before the enactment of this statute, Chief Justice 
Marshall had this question before him in the case of United States v. 
Feely, Fed. Cas. No. 15,082, but in that case the application was before 
the recognizance was estreated, and was, there fore, before judgment. 
However, the reasoning of that distinguished jurist shows that the 
court has the power before, as well as after, judgment to remit a pen- 
alty based upon a forfeited recognizance. 

In note 3, p. 724, American and English Encyclopedia of Law (2d 
Ed.), in referring to the foregoing case, it is said : 

"In U. S. V. Feely, 1 Brock. 255 [Fed. Oas. No. 15,0821, Chief Justice Mar- 
shall, after a full discussion of the authoritles, shows that the Court of Oyer 
and Terminer in Bngland had, independent of any statute, the power to refuse 
to estreat recognizances which It had adjudged forfeited, and mlght remit 
the same whenever the circumstances of the case in their discrétion justifled 
it. In conclusion, he says: 'The authority on which the court most relies is 
Mr. Blackstone. In his 4th volume, page 254, he says: "A recognizance may 
be discharged, either by the démise of the King, to whom the recognizance is 
made, or by the death of the principal party bound thcreby, if not before for- 
feited, or by the order of the court to which such recognizance is certlfled by 
the justices (at the Quarter Sessions, Asslzes, or King's Beneh) if they see 

176 F.— 43 
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sufflcient cause." TJpon authority, then, It appears that, cntirely Independ- 
eut of tlie statute, the courts of England exercise the power whlch this court 
is now requlred to exercise.' Thls discussion of tlie authorities and the con- 
clusion hâve been cited with approval in State v. ClifCord, 124 Mo. 492 [28 S. 
W. 5] ; State v. Warren, 17 Tex. 283. See, also, Coït t. Eaton, 1 lloot (Conn.) 
524 ; NoU v. State, 38 Neb. 587 [57 N. W. 285] ; State v. Traphagen, 45 N. J. 
Law, 134." 

In the case of United States v. Duncan, 25 Fed. Cas. No. 15,004, 
McCanlésS, District Judge, in construing section 1030, Rev. St., among 
other things, said : 

"ïn the dase Of Obmi v. Denniston, 9 Watts [Pa.] 142, the principle is rec- 
ognlzed that a recognizance Is a matter of record, and, when forfeited, it is In 
the natute of a judgment of record, and,, when judgnient Is given, the whole is 
talsen as one record. The right of the Governor, therefore, to remit cannot 
be afCéeted by proceeding to judgment oh the recognizance, as the nature of 
the recognizance remains the same after as before judgment. This belng the 
case.'tiie aet of Congress affords us ample power in the exercise of a sound 
discrétion to afford the relief prayed for. And as we are of opinion that the 
absence of the principal wa,s no fault of the bail, and that lie hi^s done ail in 
his power to repalr the public injury by the surrender of the prlsoner, he is 
entitled to the ihterposltlon of thé court upon payment of the costs." 

In that case, a sci. fa. was sued out on the 26th day of October, and 
served :on Duncan the same day. No appearance or plea being en- 
tered, judgment nil dicit was entered with the clerk in the sum of 
$3,000. There' is nothirig in thé record to show precisély when ap- 
pHcatiop iii that case was made, but there is a headnote which shows 
that the décision was rendered in 1863. Therefore, it is fair to as- 
sume that application for reHef was made long after the term of the 
court at which judgment was entered had expired. 

In the case of United States v. McGlashen et al. (C. C.) 66 Fed. 
537, it was held: 

"That in an action on a forfeited recognizance, only a légal défense can be 
heard ; and the fact that there was an appearance or discontinuance after for- 
feiture is not a légal défense, though it would constitute matter for applica- 
tion, under Rev. St. § 1Ô20, to the court which adjudged the f orfelture, to hâve 
the penalty remitted." 

In that case, the recognizance was forfeited in the District Court 
of the United States for the District of Kansas, but appHcation for 
relief was made in the Circuit Court of the United States for the 
Eastern District of Wisconsin ; and that court, therefore, held that it 
was without power to grant relief, fhe court said : 

"It would constitute matter for an application, under section 1020, Rev. St, 
to bave the penalty remitted, iii whole or in part ; but that mnst be addressed 
to the court whicli adjudged the forfeiture, and where àlone is lodged a dis- 
crétion to grant relief when it appears that there has been no willful default 
of the party, and that a trial can, notwithstanding, be had in the cause, and 
that public justice does not otherwlse require the same penalty to be en- 
forced." 

This case was carriedby writ of error to the Circuit Court of Ap- 
peals for the Seventh Circuit, where it was disposed of without pass- 
ing upon thë question as to the power of the court to remit the penalty 
after the term had expired at which the judgment was rendered. 

In the case of United States v. Santos, Fed. Cas. No. 16,222, it 
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does not appear whether or not the term at which default was made 
had expired before application for relief was made by the surety ; but 
it is fait to assume that, notwithstanding the default had been es- 
treated, no final judgment had been entered thereon in the Circuit 
Court. However, it does appear that the défendant in that case an- 
swered to the indictment, but left without leave of the court before the 
trial was concluded. He was called and defaulted, and recognizance 
was duly estreated for the purpose of being prosecuted. The trial 
proceeded, inasmuch as he was only charged with a misdemeanor, and 
resulted in the acquittai of the défendant. Nelson, Circuit Judge of 
the Southern District of New York, holding a term of the Circuit 
Court for that district, and before whom this case was heard, said : 

"This case is rather stronger in favor of the application than those con- 
templated In tlie statute. Hère the trial has been had and the pri.soner has 
been acqultted. ïhe condition of the recognizance has been perfoiiued in fact, 
though not in contemplation of the law, for the défendant has stood the trial. 
The case being a misdemeanor, It was compétent to proeeed wlth the trial in 
his absence. Although It must be assumed that the default was willful, as it 
respects the prisoner, for aught that appears the bail is innocent, aud he is 
the person most materially Interested in the success of the motion. Under the 
actual circumstances of the case, I think that the breach of the condition of 
the recognizance is technlcal, and that it would be unreasonable to impose it. 
I shall therefore direct the default and estreat to be set aside." 

In the case of United States v. Mercer et al., Fed. Cas. No. 15,758, 
it appears that judgment was entered in November, 1868, but it does 
not appear when the application was made. However, the headnote 
shows that the case was decided December 19, 1868. The court in 
that case recognized the right of the défendant to make application in 
pursuance of section 1030; but, in disposing of the matter, held: 

"That it appearing to the court that the défendant was guilty of the crime 
charged, and that the amount forfeited was not commensurate with the punish- 
ment deserved, that public justice required that the forfeiture should be en- 
foreed." 

In the case of United States v. Winstead and Another (D. C.) 12 
Fed. 50, heard by Dick, D. J., it appeared that Winstead, the principal, 
failed to appear and answer to a criminal prosecution, and a judgment 
was entered against him as surety on a forfeited recognizance upon 
which a scire facias was issued to the parties to show cause why 
exécution should not be issued. The surety filed a plea stating that 
the défendant had died before service of the scire facias, and asked 
to be discharged from liability as bail. The court, in disposing of 
this motion, said : 

"The entry of judgment nisl In this case at the last term was irregular. 
State V. Smith, 06 N. C. 620. A judgment nisi is one that is to be valid unless 
something else should be done within a given time to defeat it. When a wit- 
ness is duly summoned to appear at court and fails to do so, a judgment nisl 
may be entered for the penalty imposed by law for such default; and upon 
being served with a scire facias he may show cause at a future day why the 
judgment nisi shall not be made absolute. If the witness should die before 
such judgment is made absolute, the proceeding abates and cannot be revived 
against his personal représentative. 

"A recognizance duly entered into is a debt of record, and the objeet of a 
Bcire facias is to notlfy the cognizor to show cause, if any he hâve, wherefore 
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the cognizee sliould not hâve exécution of the same thereby acknowledged. 
State V. Mills, [19 N. C] 552. 

"Tlie reeogiiizance Is in the nature of a condltional judgment, and the re- 
corded default makes it absolute, subject only to such matters of légal avoid- 
ance as may be shown by plea, or such matters of relief as may induee the 
court to remit or mitigate the forfelture. The death of a principal after such 
default, and before the service of a scire facias, does not entltle the bail as 

a matter of right to claim an exoneretur. 

» ***>ii * * * * * * * 

"As the judgment in this case was joint, the exécution must follow the judg- 
ment, and cannot be Issuçd agalnst a dead man's estate until his Personal rep- 
résentative bas had a day in court. I therefore direct a scire facias to be is- 
sued to the Personal représentative of the deceased principal, returnable to 
next term. When such scire facias bas been duly served or returued, I will 
hear évidence and consider the question of niodifying the forfelture in accord- 
ance wlth the provisions of section 102O of the Revised Statutes." 

There is nothing in the record to indicate the term at which judg- 
ment was entered in the foregoing case. However, the court in that 
case treats the judgment opa forfeited recognizance as being absolute, 
and it is obvious from an examination of the opinion of the court that 
the term at which the judgment was entered had expired before the 
défendant made appHcation for relief; and the court held that the 
facts were such as to entitle the défendant to make application in 
accordance with section 1020 of the Revised Statutes. 

In the case of United States v. Barger (C. C.) 20 Fed. 500, heard 
by Acheson, District Judge, the application was treated as a motion 
to vacate a judgment, and it was held that a judgment or order, 
however conclusive in its character, is under the control of the court 
pronouncing it, during the term at which it is rendered ; and that the 
same may be set aside, vacated, or modified; and, upon the ground 
that the court can correct, modify, or vacate a judgment during the 
term at which such judgment may be entered, relieve the party from 
liability upon payment of the costs. In that case the court said: 

"The recognizance hère was taken, not for the defendant's appearance for 
trial, which strictly seems to be the case contemplated by section 1020, but 
after trial and conviction, and was conditioned upon the defendant's appear- 
ance on the flrst day of the présent (May) term to abide the sentence of the 
court. He did not appear then, but did subsequently during the term and was 
sentenced. The party making application for the remission Is the bail, who 
certainly was guilty of no 'willful default,' however it may hâve been with the 
défendant hiniself. Public justice does not require the penalty to be enforced 
if the défendant pay his fine and costs. The case is wltbin the spirit and rea- 
son of the said section 1020, and substantial justice wlU be subserved by re- 
mitting the forfelture upon terms." 

This court, in the case of United States v. Alonzo Robinson et al., 
158 Fed, 410, 85 C. C. A. 520, considered the question involving the 
power of the court, in the exercise of its discrétion, to grant relief 
under this section, but the question as to when application should be 
made was not determined in that controversy. 

It is true the Attorney General in 1854 (6 Ops. Attys. Gen. 408), 
held: 

"That when the proceedings hâve reached the final point of return of exé- 
cution to judgment In scire facias they baye passed beyond the stage at which 
the courts can remit, and the only relief which canbe given to the parties is 
by pardon." 
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Notwithstanding this opinion the greater weight of authority is in 
conflict with the views entertained by the Attorney General in that 
case. In referring to this subject, the American and English Encyclo- 
pedia of Law (2d Ed.) p. 734, says : 

"In tlie United States it hais bœu held by eminent autbority that suoli power 
existed at common law, of whicli the statutes were merely declaratory, and 
this power as a eommou-law right lias beeu vcry gcnerally e.'cercised by onr 
courts. In many states the matter has been made, as in Eugland, the subject 
of spécial statutory provision." 

In note 2, on the same page, is the following: 

"At common law, where the recognizance has been forfeited and was sent 
to the exchequer, the party became au absolute debtor to tiie crown, Imt by 
statute that court was tlien enipowered to discliarge on pétition any person 
whom it thought a fit subject to favor. 1 Chitty, C. L. 92; In re l'ellero, 13 
Price, 299; Rex v. ïomb, 10 Mod. 278." 

Chapter 33, § 83. Battle's Révisai, which is now section 3220 of the 
Révisai of North Carolina 1905, provides as follows : 

"The judges of tlie Superior Court may hear and détermine the pétition of 
ail ,pergons who may conçoive tliey merlt relief on a forfeited recognizance, 
and may lessen or absolutely remit the same and do ail or anything therein 
as they may deem just and right, consistent with the welfare, of the state and 
the persons praying such relief, as well before as after final judgment is en- 
tered and exécution ordered." 

It vifill be observed that this section empowers the court to remit 
or lessen ' forfeited recognizances, either before or after final judg- 
ment; and, in an application of this kind, it is within the judicial dis- 
crétion of the court below, in a proper case, to remit the penalty ; and, 
in the case of the Board of Education v. Moody, 74 N. C. 73, it was 
held that the action of the court in remitting the penalty under this 
section is not subject to review except for some error in matter of 
law or légal inference. This provision of the North Carolina statute 
is almo'St identical with the terms of section 1020, Rev. St., with the 
exception that it is more definite as to the tirae when application in 
pursuance of its provisions may be made. We find, upon examination 
of the décisions of the courts of the varions states, that the weight of 
authority is to the efïect that a court, wherein judgments of this kind 
are rendered, has judicial discrétion to grant at any time the remission 
of penalties. While this provision of the North Carolina law is not 
controlling in this instance, inasmuch as Congress has seen fit to legis- 
late upon the subject, nevertheless we feel that this statute shoukl 
be considered in this connection, inasmuch as it tends to show the 
policy of the Législature, as well as the courts, in dealing with this 
question. While neither the Circuit Court of Appeals of this or any 
other circuit, or the Suprême Court of the United States, hâve passed 
upon this question, yet some of the Circuit arid District Courts bave 
passed upon it, and are almost of one accord in sustaining the view 
that a proceeding under section 1020 for the remission of a penalty is 
not to be treated as a motion to vacate, modify, or set aside a judg- 
ment, and is, therefore, not subject to the rule that such application 
mtist be made during the term at which the judgment was entered. 
This législation was evidently intended for the purpose of enabling 
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sureties situated as in this instance to obtain substantial relief by the 
paymènt of such costs as may hâve been incurred by the issuance of 
a scire facias, judgment, etc. There is every reason why such rehef 
should be granted, and we know of no valid reason in support of the 
contention that sureties in cases of this kind should be required to pay 
into the registry of this court the entire penalty of a bond, when the 
requirernents of such bond hâve been complied with, and the undertak- 
ing of the surety entered into in the first instance has been substan- 
tially performed. It is inconsistent with the principles of justice and 
equity to insist upon any other rule ; and, while counsel seem to hâve 
prepared their briefs, as we hâve said, upon the theory that this is in 
the nature of a motion to set aside a judgment, evidently the court be- 
low had in rnind section 1020, and, we think, under that section, had 
ample power to render the judgment it did. 

That a surety, with the rarest exception, in a case where the de- 
fendant is produced, stands his trial and is acquitted, understands that 
such trial not only exonérâtes the défendant in so far as the charge 
against him is concerned, but likewise has the effect of releasing the 
surety from liability on his bond, is within the knowledge of every 
one fâmiliar with proceedings in criminal cases. Under such circum- 
stances, it is but natural that a surety, not being versed in légal pro- 
cédure, should fail to file an answer to the sci. fa., and thus bave the 
case regularly disposed of according to the strict rules of procédure. 
It is highly important that parties arrested and charged \yith crime 
should give bond rather than be confined pending a hearing at the 
expense of the government. If ail the parties who hâve been arrested 
on charges pf violating the Internai Revenue Laws had been confined 
in prison to await trial, the expense of such confinement would bave 
bèen enormous; and, for several years after the enactment of thèse 
lawS, we doubt very much if the government could bave found accom- 
ihodations for this class of défendants. Therefore, unless there is 
some way by which relief of this character may be aiïorded to sure- 
ties in cases wherein the default is not willful, and the trial of the ac- 
cused has befen, or can be, had, it would be well-nigh impossible for 
any défendant to secure bail when charged with a crime. The pur- 
pose in granting bail is to secure the prompt appearance of the ac- 
cused at the term of the court at which his trial is to be had. This 
is the sole purpose sought to be accomphshed, but, in a case like the 
one at bar (wherein it appears that the défendant was sick and unable 
to attend the term of court, and appeared at the next term of court, 
was tried and found not guilty), it would be unjust and inéquitable to 
require the défendant to do more than pay the expenses and the costs 
incident to the sci. fa. ; and, when a sum greater than that amount is 
ëxacted, under such circumstances, such judgment renders it pos- 
sible for thé gqvérnment to take from the citizen such amount without 
the slightest |ù'stification, and we feel sure that there is no disposition 
on the part of 'the government to deprive a citizen of its property with- 
out compenS;atidh. 

Chief Justice Marshall, in the case of United States v. Feely, supra, 
in ref erring to' this view of the matter, said: 
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"The object of a recognizance is not to enrieh the treasury, but to com- 
bine the administration of crimlnal justice wlth the convenience of a person 
accused, but not proved to be gullty. If the accused bas, under circumstances 
which show that there was no design to évade the justice of his ebuntry. for- 
feited his recognizance, but repairs the default as much as is within his power, 
by appearing at the succeeding terni, and submitting himself to the law, the 
real Intention and object of the recognizance are efflected, and no injury Is 
done. If the accused prove innocent, It would be unreasonable and unjust in 
government to exact from an Innocent man a penalty, intended only to secure 
a trial, because the trial was suspended. In conséquence of events which are 
deemed a reasonable excuse for not appearing on the day mentioned in the rec- 
ognizance. If he be found gullty, he must sufCer the penalty intended by the 
law for his offense, and it woiild be unreasonable to superadd the penalty of an 
obligation entered into only to secure a trial. The reasonableness, then, of the 
excuse, for not appearing on the day mentioned in the recognizance, ought to 
be examined somewhere, and no tribunal can be more compétent thau that 
which possesses ail the circumstances of the original offense-, and of the de- 
fault." 

Section 1020 is remédiai in its character, and we m,ust; if possible 
construe the same so as to give full force and efïect to the législative 
intent; and thus afford the relief contemplated therein. While this 
section is not as broad in expressed terms as to when application may 
be made as the section of the North Carolina Révisai to which we 
hâve ref erred, yet it should be borne in mind that this statute contains 
no limitation as to the time when such application is tO' be made ; and; 
from the very nature of things, being différent in its character from 
the ordinary motion to vacate or set aside a judgrnent, cannot be 
treated as a motion of that character. At the time of the enactment of 
the section in question, the rules of procédure relating to motions- to 
vacate or set aside judgments were well established, and the rights bf 
parties clearly defined. The remedy afforded by this section doés 
not undertake to authorize the court to vacate or set aside judgrrients 
of this character, but, on the other hand, its sole purpose is' to em- 
power the court to remit the whole or a portion of auy penalty for 
which a surety may be liable upon a forfeited recognizance. There- 
fore, if it had been the intention to provide that the remedy was to be 
by motion to vacate or set aside a judgrnent, it would hâve been an 
easy matter for Congress to hâve said as much ; but, inasmuch as the 
statute undertakes to vest the court with discretionary power, it was 
clearly the intention of Congress that the court should havé the power 
to act whenever it was made to appear that an appliçant under this 
section had brought himself clearly within the purview- of the statute. 
At the time this statute was enacted, sureties had the-right to move 
to vacate or set aside a judgment, and, if this was the only purpose for 
which the statute was enacted, it would, indeed, be a useless pièce of 
législation. Therefore, inasmuch as it was evidently the purpose of 
Congress to afford relief to ail parties in cases like the one at bar, it 
necessarily follows that, in ail such cases, application triay be made at 
any time before property is sold under exécution, and thât it was the 
purpose of Congress in the enactment of this statute to give the court 
wherein such judgments are rendered control over. the same, with 
full power, in its discrétion, to remit the whole or a part of any penalty 
upon a forfeited recognizance, "when it shall appear td the court that 
there bas been no willful default of the party, and that a triai can, not- 
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withstanding,. be had in the cause, and that public justice does not 
otherwise require thé same penalty to be enforced." No possible 
harm can corne from the construction which we place upon this stat- 
ute, inasmuch as ail matters arising thereunder are to be passed upon 
by the judge of the court wherein forfeited recognizances are re- 
corded, and it is but fair to assume that judges, in the exercise of their 
discrétion, will amply protect the interests of the government when ap- 
plications of this character are made. 

For the reasons stated, we are of opinion that there is no error, 
and it necessarily follows that the judgment of the court below should 
be affirmed. 

Affirmed. 

McDOWELL, District Judge (dissenting). I find myself unable 
to concur in the opinion of the court. Leaving out of view section 
1020, Rev. St., for the présent, the judgment sought to be reviewed 
appears to me to be one by which a judgment rendered over 13 years 
previously was in large part vacated and set aside on the ground of 
excusable neglect in failing to make défense to the scire facias. Sec- 
tion 613 of the North Carolina Révisai of 1905 reads as follows : 

'^Mistake, surprise, excusable negïect The judge shall, upon such terms as 
may be just, at any time wltliin one year after notice thereof, relieve a party 
from a judgment, order, verdict, or other proceeding taken against him tlirough 
mistake, inadvertence, surprise or excusable neglect, and may supply an omis- 
sion in any proceeding." 

Waiving ail question as to the time within which application for 
relief must be made under this statute, it seems to me settled that no 
State statute, adopted since 1789, can give to a fédéral common-law 
court power to vacate or modify its judgment of a former term for 
excusable neglect or other distinctly équitable ground for relief. The 
reason for this conclusion is set out at length in the concurring opinion 
in Virginia, etc., Co. v. Harris, 151 Fed. 428, 430, 80 C. C. A. 658 
etseq., citing, inter alia, Bronson v. Schulten, 104 U. S. 410, 26 L. 
Ed. 797. Référence is made to the foregoing state statute because 
this case was argued wholly without référence to section 1020, U. S. 
Rev. St. 

The next question is whether or not section 1020, Rev. St., can be 
considered as giving the court in or to which a recognizance or bail 
bond is given or is returnable the power to remit ail or a part of the 
penalty of the bond after the end of the term at which final judgment 
is rendered on the scire facias. To my mind this statute gives the 
court no power after the end of the term at which final judgment is 
rendered in the scire facias proceeding. 

(1) It may be argued that there was no reason for enacting the 
statute if it relates only to the powers of the court at, or before, the 
term of trial of the scire facias proceeding. But this argument can 
be made with equal force as to any one of the numerous statutes 
which are merely declaratory of the common law. And it is not alto- 
gether improbable that the chief purpose of the statute was to empha- 
size the fact that the courts must not (at the trial term) remit the 
penalty where the default was willful. 
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(8) Authority for tlie contention that power to set aside a judgment 
after the end of the term of rendition is certainly not very profuse. 
U. S. V. Duncan, Fed. Cas. No. 15,004, seems to be the only case to 
which any importance can be attached. And the statement in that 
case to the effect that Chief Justice Marshall's reasoning in U. S- v. 
Feely, Fed. Cas. No. 15,083, "sanctions the exercise of the power as 
well after as before judgment" seems to me to be a misconception. 
That opinion relates only to the power of the court prior to final judg- 
ment on the scire facias. It seems to me to contain nothing indicating 
the existence of power in the Court of Exchequer (which alone ren- 
dered judgments on forfeited recognizances and bail bonds) to modify 
or vacate its judgments after the end of term of rendition. 

(3) If the statute was intended to give the court power to relieve 
after the term of final judgment, it is to be noted that nothing in the 
statute forbids the exercise of the power although the court may pre- 
vious to judgment hâve heard évidence pro and con, and although the 
judgment may be a judicial ascertainment of disputed questions of 
fact and not a default judgment. The motion or pétition for relief 
in such a case is in effect also a pétition for rehearing, which may be 
filed without notice and after any lapse of time. But it may be argued 
that the statute was intended to apply only to final judgments by de- 
fault. No warrant for such theory is supplied by the statute itself; 
but if such assumption be entertained, we are driven to the very im- 
probable theory that Congress contemplated and intended to relieve 
from the conséquences of a double default — both the default in per- 
formance of the condition of the bond and the default on the scire 
facias. While it is true that the equity courts hâve power to re- 
lieve from judgments obtained by excusable neglect or mistake, it 
is difficult to conceive that Congress could bave intended that the 
law courts could relieve for inexcusable neglect. Nor does it detract 
from the strength of this argument that the court below bas seemingly 
adopted the inconvénient practice of calling the scire facias cases only 
after the last criminal trial of the term has been completed. There 
would seem to be no good reason why the scire facias cases should not 
be called on the first day of the term. 

(4) It is too well settled to require discussion that the fédéral law 
courts, subject to some well-defined exceptions, bave no power to va- 
cate or modify a judgment after the end of the term of rendition of 
the judgment. It is therefore improper as it seems to me to construe 
a statute, which is either merely declaratory of the common law or 
which was intended to limit the common-law powers of the court, in 
such wise as to give the courts a very great increase of power. Again, 
it would be diiificult to find any principle of law more highly esteemed 
and more generally accepted as wise than the rule giving finality to 
judgments. "Interest reipublicas ut sit finis litium." And this fact 
assuredly argues against a construction which makes of section 1020 
an ordinance to the efïect that a judgment on scire facias on a for- 
feited bail bond shall bave no finality. 

(5) If Congress had intended that the power under this statute 
could be exercised after the end of the term of rendition of final judg- 
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ment on scire facias, assuredly some time limit would hâve been pre- 
scribed within which the application for relief must be made. 

(6) If the intent was to authorize the court to give relief after the 
end of the term, the statute has in effect given principals and sureties 
in bail bonds a right to sue the government, and this by implication 
and without notice or process to any officer of the government being 
required. 

(7) The language, "may remit the whole or a part of the penalty," 
used in the statute^ is appropriate if relief granted prior to judgment 
on the scire facias was intended, and is very inappropriate as applied 
to relief granted after the term of rendition of judgment on the scire 
facias. If the intent were to authorize relief after the end of the term 
at which final judgment had been rendered, the only appropriate lan- 
guage would be "may vacate or set aside, in whole or in part, the 
judgment." 

(8) It seems unnecessary to do more than suggest some of the con- 
séquences which might and probably would flow from construing this 
statute as authorizing relief after the term of final judgment, such as 
the surprises that might be suffered by the government, and the trick- 
ery which the belated exercise of the power would breed. Such con- 
séquences assuredly argue against the probability of an intent to bring 
th^em about, or even to make them possible. 

■ ' The power given by this statute is discretionary, and it may be that 
this court has no power to review a judgment remitting a penalty, if 
e-xercised before the end of the term at which final judgment is ren- 
dered. See Morsell v. Hall, 13 How. 313, 315, 14 L. Ed. 117 ; Cook 
v. Burnley, 11 Wall. 672, 676, 30 L. Ed. 39; Steines v. Franklin Co., 
14 Wall. 15, 32. 30 L. Ed. 846; authorities cited 1 Michie, U. S. Ency. 
983-4. But if the construction hereinabove given the statute is cor- 
rect, the judgment below was rendered by a court without jurisdiction, 
and no reason présents itself why this court should not décide that the 
trial court had no discrétion and déclare the nulHty of the judgment. 
See In re Farmers' Loan & Trust Co., 139 U. S. 206, 215, 9 Sup. Ct. 
265, ,32 L. Ed. 656. 



COPLEY et al. v. BALL et al. 
(Circuit Court of Appeals, Fourth Circuit. December 13, 1009.) 

No. 878. 

1. Life Estâtes (§ 8*) — Adverse Possession — Possession Consistent with 

That of Another— By Owner of Life Estate Against Remaindermen. 

The owner of a llfe estate, whetlier tlie life tenant or a grantee, cannot 
acquire a fee-simple title by possession against tlie remaindermen, but his 
, possession iiiures to their beneflt as against an adverse claiiiiant. 

[Ed. Note.— For other cases, see Life Estâtes, Cent. Dig. §§ 24-28; Dec. 
Dig. §8.«] 

2. ESTOPPEL (§ 29*)— ESTOPPEL OF (ÏRANTEE— DeED BY LiFE TENANT. 

Défendants' predecessors in title purcliased land from a life tenant un- 

der a wlll,. the remainder being lu lier lieirs, and tooli a deed from lier aud 

. lier iinsband whlcli was reeorded, and wbioh described the land as that de- 

•For other cases see same topic & S numeer in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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Tlsed by the testator to the grantor and helrs. Eeld, that défendant» 
could not assert as agaînst the remalndermen, after the death of the life 
tenant, a prior title in the husband which, If It existed, he was prlor to 
the conveyance estopped to set up as agaînst his wife or her testater, but 
that the deed conveyed only the wlfe's life estate; the ruleta Shelley's 
Case not being In force in the state. 

[Ed. Note. — For other cases, see Estoppel, Cent. Dlg. §5 69-73 ; Dec. Dig. 
§29.*] 

S. Courts (§ 36*)— Pkesumptions as to Jurisdiction— Cotjrts ov Spécial and 
Limited Powers. 

Under the rule of the fédéral courts, presumptions oarinot be used In 
support of the jurisdiction of courts of spécial and limited powers. 

[Ed. Note.— For other cases, see Courts, Cent Dig. §§ 142-144 ; Dec. Dig. 
§36.*] 

4. WiLLS (§ 426*) — Probate— Effect— FoBKiQN Pbobate— EviDiENCE or Title. 

Under Code W. Va. 1868, c. 118, § 5, and related provisions, the county 
recorder of any county was given the power of a court of probate to ad-, 
mit to record and certify wills and "to hear proof of and admit wills and 
authentioated copies thereof to probate," includlng foreign wills as wiUs. 
of real estate if it appeared that they were so executed ^s to be valid 
wills of lands in that state. Held that, such a recorder, haydng Jurisdic- 
tion to détermine the sufficiency of a forelgn will as a wîlL of lands, his 
détermination could not be coUaterally attacked, and his cprtificate that 
he admitted a copy of a foreign wlll devising lands In that state "to rec- 
ord" was in effect that It was admitted to probate and was sufflcient to 
entltle the wlll to admission In évidence to establish the devise in an ac- 
tion of ejectment by the devisees. , . 

[Ed. Note.— For other cases, see Wills, Cent. Dig. § 915; Dec. Dig. 1 
426 ;* Evidence, Cent. Dig. § 1416.] . ' 

5. Ejectment (§ 111*)— Triait— Excessive Verdict— Power of Court to Al- 

Low Kemiititur. , 

Where plaintiffs in ejectment hâve reeovered a gênerai iverdlct, It Is. 

within the power of the court to allow them to remit the same as to lands 

not covered by their proof of title. ; 

[Ed. Note. — For other cases, see Ejectment, Cent. Dlg< §t 331, 344; Dec. 

Dig. § 111.*] ■■■,■: 

In Error to the Circuit Court of the United States for the Southern 
District of West Virginia, at Charleston. 

Action by Millard F. Bail, Nannie F. Reed, John Reed, R. Louisa 
Paisley, Rosa Lee Findley, and Charles Findley against William M. 
Copley, Yawkey & Freeman Company, Limited, and others. Judg- 
ment for plaintiffs, and défendants bring error. Affirmed. 

This is an action in ejectment Instituted in the Circuit Court of the United 
States for the Southern district of West Virginia by Millard F. Bail, Nannie 
F. Reed, R. Louisa Paisley, and Rosa Lee Findley, four of the twelve chlldren ; 
and heirs at law of Eliza Jane Bail, deceased, for the reotfvery; of their re- 
spective Interests in a certain boundary of land supposed to côntaln 390 acres, 
situate on Spruce fork of Little Coal river, In the county of Boone, W. Va., 
which was devised by the will of Parkinson Shumate to the sald Éllza Jane 
Bail during her life and then to her helrs. 

It appears f rom the évidence that some tlme prier to the year 1848, one 
Clendennin was deputy sheriff of Logan county, Vlrginia^nowi West Virginia 
— became Involved, and to indemnify his sureties on his officiai bond he exe- 
cuted a trust deed over certain lands held by him and lying in Boone county. 
Richard Stratton was the trustée In that deed of trust. Afterwards, in con- 
sidération that Augustus Bail pay off the debts, Clendennin conveyed the lands 
covered by this deed of trust (the subject of controversy, in this suit) to Au- 

•For other ceseï »ee eame topic It i hcmbiib In Dec. & Am. Dlg>. 1907 to <late, & ïtep'r lodexei 
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KHstus Bail. This conveyance was niîide about the year 1848, but the trust 
<lee<l was never properly released. Augustus Bail was the husband of the said 
lîiiza Jane Bail. Shortly after the conveyance of the land to Bail, in the year 
1848, <'Iendennln moved to the West and died, leavlng a number of cbildreu 
and heîrs at law. It appears from the évidence of Jacob Bail, who is a brdther 
of Augustus Bail, tliat Augustus Bail placed his father on said land, who re- 
rnalned there until about 1849 or 1850, as his tenant, at which time saïd Au- 
gustus Bail sold the lands to Burwell Hinchman for a considération of aliout 
$800 and placed tlie said Hinchman in actual possession of the said Gleudeiv. 
nin lands ; and that, while the said Hinchman occupied the same, he claluied 
it as his own. It f urther appears that, after the sale to Hinchman, Augustus 
Bail left that section of the country and went to Fiat Top Mountain: he and 
his wife separated, and Augustus Bail ;went West, and his vvife went to her 
father, Parkinson Shumate, who lived in Giles county, Va. After the death 
of two of their chlldren, Augustus Bail returned from the West to the neigh- 
bérhood of the lands In question, his wife joined him there, and they lived 
together. Itf urther appears that Augustus Bail was without means and with- 
out a home, and that he aiid bis family lived arouud aniong their relations; 
that Êllza Jane Balb went to s'ee her father in Giles county, Va., and as a re- 
suit of the vislt, he (Parkinson Shumate) purchased from Burwell g. Hinchman 
the 890 Jieres, being the 173-acre boutidary sold to said. Hinchman by the said 
Augustus Bail, and an adjoihing tract of 217 acres for which Hinchman bad 
obtained _a patent in the meàntime. The deed from Hinchman to Shumate 
bears date of December 31, 18S9, and on January 10, 1860, the said deed was 
duly recordéd and the followihg statement incorporated as a part of the rec- 
ord: 

"ïhis deed, together with the eertiflc-ate thereto annexed as acknowledg- 
nient, was this day received into this offlee for record, and at the instance of 
Augustus Bail, the same Is admitted." 

It f urther appears that Augustus Bail and Eliza Jane Bail, his wife, and 
their chlldren, immediately after this purehase, took possession of the land in 
question under the said Parkinson Sbuuiate, and continued to réside there un- 
der Shumate until his death, which occurred in 18G6. 

The will of the said Shumate bears date of June 30, 1866, and was probated 
in Giles county August 13, 1866, and afterwards In Mercer county, W. Va., and 
contains the following clause: 

"Fourth. I will and bequeath to my daughter Eliza Jane Bail during her 
natural life, and then to her helrs, the plantation which she now lives on, in 
the county of Boone, West A'^irginia." 

After the death of Parkinson Shumate, Bail and his, family continued ta 
live on said plantation, Eliza Jane Bail claiming thé sàme under said will, 
uritil the lOth day of Februàry, 1868, when in the way of an exehange of lands 
thfe said Augustus Bail and Eliza Jane Bail executed a deed purporting to 
convey to Johnson .Copley said several tracts of land, estimated to be a bound- 
ary of '390 acres, described therein. as "the same land P.aj'kinson Shumate de- 
vlsed to Eliza Jane Bail and heirs," and the said Johnson Copley and wife, by 
deed of same date, conveyéd to the said Eliza Jane Bail a tract of land near 
the town of Màdison. In said deed from Oopley to Eliza Jane Bail there is 
the following provision: 

"However should any part of the lands taken in exchange for the lands 
hereby cwnveyed be reeovered by the heirs of the party of the second part the 
lands hereby conveyéd shall stand good for this recoyery." 

The deed from Bail and wife to Copley was recordéd Fébruarj' 11, 18C8, and 
the land transferred on the land books for that year, from Parkinson Shu- 
mate, in whose name it liad been assessed for 1860 and 1867 (thére belng no 
land books for 1861 to 1865, inclusive) to Johnson Copley. Augustus Bail wàs 
the assessor for Boone county at that time, and in his handwriting is an en- 
try on said land books. In the column "From Whom Transferred, etc.," as 
follows: 

"Heirs of P. Shumate, deceased; deed from A. Bail and wife." 

Johnson Copley took possession of said 390 acres of land immediately aftef 
the exécution pf said deed in 1868, and he and those elaiiping upder him held 
atid occupied the same dowh to the year 1905, when Eliza Jane Bail died. 
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The children — heirs at law of the saicl Eliza Jane Bail — the owuers of the re- 
tnainder In fee under the wlU of the said Parkluson Shumate, demanded pos- 
session of said laud, which being refused, this action of ejectment was Insti- 
tuted. 

W. R. Thompson and F. C. Leftwich, for plaintiffs in error. 
W. E. R. Byrne (Linn & Byrne, on the brief), for défendants in 
error. 

Before PRITCHARD, Circuit Judge, and WADDILL and Mc- 
'DOWELL, District Judges. 

PRITCHARD, Circuit Judge (aftér stating the facts as above). 
The plaintiffs below bring this action in ejectment to recover certain 
lands described in the complaint. 

It is insisted by plaintiffs in error "that a plaintiff in ejectment can 
never recover upon an équitable title." This is a broad proposition 
and is subject to many exceptions ; but we do not think this question 
arises in this controversy, as will hereinafter appear. 

The plaintiffs allège that they are the heirs at law of Eliza Jane 
Bail, who, under the will of her father (Parkinson Shumate), held a 
life estate in the lands in controversy with a remainder in fee to the 
plaintiffs in this action. 

From an examination of the laws of West Virginia, we find that the 
rule in Shelley's Case has been practically abolished in that state. 
Otherwise, we would feel bound to hold that, under the will of Par- 
kinson Shumate, the ancestor of plaintiffs took a fee-simple title to 
the lands therein devised. 

This being an action in ejectment, the gênerai rule is that, in order 
to entitle the plaintiffs to recover, they must show by sufficient légal 
évidence that they are the owners and entitled to possession of the lands 
in controversy. While there was évidence as to the title of this land 
prior to the alleged deed from Augustus Bail to Burwell Hinchman, 
yet the real controversy begins at that stage of the proceedings. The 
court submitted the question as to whether Bail conveyed the lands iii 
controversy to Hinchman, and the issue thus raisedi was found by the 
jury in favor of the plaintiffs. This question having been submitted 
to the jury with proper instructions for their guidance, and there being 
sufficient légal évidence to sustain the finding of the jury on this point, 
we cari now see no reason for disturbing the verdict in that respect. , 

It appears from the record that the state parted with the title to 
thèse lands by patents, duly issued, and there seems to be no contro- 
versy as respects that question. : ' 

As already stated, the real contest in this case begins with the deed 
to Hinchman. The deed to Plinchman was executed about 1849 or 
1850. The évidence as to the exact date is not spécifie. Immediately 
after the exécution of this deed, Hinchman entered into possession 
of the premises, and he and those claiming under him remained in 
continuous possession of the same until the 31st day of December, 
1859, at ivhich time Hinchman, by proper conveyance, transferred his 
title to Shumate, the grandfather of thèse plaintiffs. Soon thereafter, 
Eliza Jane Bail, the daughter of Shumate, plaintiffs' mother, together 
with her husband, Augustus Bail, took possession of the lands as 
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the tenants of Shumate and continued in possession of the same as such 
until the death of Shumate, which occurred in the year 1866. Shu- 
mate, during his lifetime, made a will, by the fourth clause of which 
he devised the lands in question to his daughter, Eliza J^ane Bail, for 
her natural life and then to her heirs, the présent plairttiffs, which 
clause is in the following language: 

"I will and bequeath to my daughter Eliza Jane Bail, during her natural 
life, and then to her heirs, the plantation which she now llves on, In the coun- 
ty of Boone, West Virginia." 

It aiso appears that, notwithstanding the fact that the said Eliza 
Jane Bail only had a life estate in the lands, she and her husband, 
Augustus Bail, conveyed the same in fee simple to Johnson Copley on 
the lOth day of February, 1868, by way of exchange for other lands 
in that community. This deed was recorded on the llth day of Feb-^ 
ruary, 1868, and the land transferred on the land books for that year 
from Parkinson Shumate, in whose name it had been assessed for tax- 
ation foir the years 1866-67 (there^being no tax books for the years 
1861^65, inclusive) to Johnson Copley. 

It is insisted by counsel for défendant in error that: article 13, sec- 
tion 3, of the West Virginia Constitution, which pertains to waste and 
unappropriated lands, would apply in this instance, and that, inasmuch 
as Copley held possession of thèse lands for more than ten years and 
paid taxes on the same five years, he and those holding under him 
thereby acquired perfect légal title to the same. We are inclined to 
think that this provision does not apply to the case at bar; but, be 
that as it may, it is made perfectly dear by the évidence that Hinchman 
held possession of thèse lands for some time, and then, on the 31st 
day of December, 1859, made a deed to Parkinson Shumate for the 
same. Immediately therieafter, Bail and wife entered into possession 
of the premises as tenants of Shumate and remained in continuons 
possession until the title to the same was transferred to Copley, and 
Copley and those holding under him continued in possession of the 
same uhtil the commencement of this action. Thus it will be seen that 
Parkinson Shumate and those claiming under him held thèse land". 
under color of title a sufficient length of tinie to acquire title to the 
life estate under the laws of WeSt Virginia, and the heirs at law of 
Eliza Jane Bail, the plaintifïs below in this action, also thereby became 
vested with the légal title in fee, independent ôf any constitutional 
provision. In other words, the possession of Copley inured to the 
benefit of the remaindermen, and had the eflfect of ripening into a 
pei'fect légal title that which might otherwise hâve been an imperfect 
title. Under the deed from Bail and wife the possession of Copley was 
adverse to ail parties except the remaindermen; but, from the very 
nature of things, the law will not permit one who holds a life estate to 
acquire a fee-simple title by possession against the remaindermen, who 
would become entitled to the possession of the premises at the death 
of the party holding the life estate. To hold otherwise would be mani- 
festly unjust, inasmuch as a right of action never accrues to remainder- 
men until the death of the party holding the life estate. 

The case of McNeeley v. South Penn Oil Company et al., 52 W. Va. 
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616, 44 S. E. 508, 62 L. R. A. 562, is very much in point. The 
first paragraph of the syllabus in that case reads as follows : 

"Husband and wife being seised as joint tenants of land, her Interest being 
separate estate, the husband alone, during coverture, sells the whole tract by 
executory contract, and the purchaser goes Into possession during coverture, 
and later the wife dies, leaving the husband and children survivlng her, and 
later the husband conveys the whole tract to the purchaser by deed. The pos- 
session of the purchaser is net adverse to the wife in her lifetime, and right 
of entry or action does not accrue to her children until the husband's death, 
and the statute of limitation begins to run against them flrst at his death." 

It is insisted by plaintiffs in error that Atigustus Bail never acquired 
the légal title to the premises in question until subséquent to the con- 
ve3'ance of this land by him to Hinchman; that it was not until he 
instituted suit in the circuit court of Boone county that he acquired 
the légal title. In the first place, we think the court below was emi- 
nently correct in holding that he acquired nothing by the proceedings 
in that suit. It should be borne in mind that in that proceeding only 
the heirs at lavv of Clendennin were made parties, and not the trustée 
(Stratton), in whom the légal title was vested if outstanding at that 
time. It also appears that neither Parkinson Shumate, EHza Jane 
Bail, or any of the heirs at law of Eliza Jane Bail were made parties 
to that suit ; and, as was properly held by the court below, any diecree 
entered in that suit, or deeds executed in pursuance thereof, would 
be "inoperative and of no force or eflfect against the said Parkinson 
Shumate on the heirs at law of Eliza Jane Bail." 

Augustus Bail certainly acquired the équitable title by the convey- 
ance which he took from Clendennin in the year 1848. The same 
having passed to him for a valuable considération (the payment of 
the debt secured in the trust deed to Stratton), and, he and thosc 
claiming under him having gone into possession of the premises fron 
the date of said deed, the possession thus acquired thereby became ad- 
verse to the trustée and ultimately ripened into a légal title. But even 
if he did acquire the légal title in the suit of Augustus Bail against 
the heirs at law of Richard A. Stratton, deceased, his subséquent con- 
duct in relation to thèse lands was such as to estop him from deny- 
ing title of Parkinson Shumate, under whom he and his wife entered 
as tenants at the time Hinchman executed the deed to Shumate. He 
not only went into possession of the premises, but it was at his in- 
stance that the deed from Hinchman to Shumate was entered for 
record, as will appear from the following entry which was made at 
the time such deed was recorded : 

"Thls deed, together with the certificate thereto annexed as aeknowledg- 
ment, was this day received into this office for record, and at the instance of 
Augustus Bail the saine is admitted." 

If Bail really had title to the premises at that time, then was his 
opportunity to inform Shumate that he was the owner of the same. 
His failure to do so clearly indicates that at that time he vi^as of opin- 
ion that he had no title to this land, and, instead of asserting a claim 
to the same, he acquiesced in the action of his wife in inducing her 
f ather to purchase it to be used as a home for her and her children. 

His whole course of conduct shows conclusively that he recog- 
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nized Parkinson Shumate as being the true owner of the land, aftd 
having gone into possession of the same as tenant of Shumate. ac- 
cording to the well-settled rule, he was estopped f rom denying title 
to Shumate. From the évidence in this case it is obvious that Bail 
had abandoned this tract of land and had ceased to assert any claim 
whatsoever to the same, and that Parkinson Shumate, being desirous 
of providing for his daughter, EHza Jane Bail, purchased it in order 
that she might hâve a home diuring her lifetime and that at her death 
her heirs should becomé the owners of this property. 

It also. appears that the deed from Bail and wife to Copley, in de- 
scribing the lands, refers to them as "the same lands Parkinson Shu- 
mate devised to EHza Jane Bail and heirs," and in the deed from Cop- 
ley and wife to Bail, which conveyed the land given in exchange, also 
appears the following provision: 

"Hovvever, should any part of the lands taken in exchange for the lands 
hereby (jonveyçfi be recovered by the heirs of the parties of the second part, 
the lands hereby conveyed shall stand good for this recovery." 

This clearly shows that it was not only understood by Bail and 
wife, but Copley as well, that the estate which Copley took by that 
deed was only a life estàté- with a remainder to the heirs at law of 
Eliza Jane Bail. That deed was recorded and was no doubt examined 
by Copley at the time the purchase was made ; but, be that as it may, 
the fact that such deed was registered had the effect in law to fix Cop- 
ley, who was in privity with Bail and wife, with notice of the con- 
tents of the will by which the titlfe to this land was transmitted to Mrs. 
Bail for her natural life and at her death in fee simple to her heirs. 
Therefore, in any event, the plaintiffs would be entitled to recover the 
lands in question. 

We now come to consider the other assignments of error. Among 
other things it is assigned as error that the trial court admitted in évi- 
dence an inadmissible copy of the Shumate will over the objection of 
the défendant. 

It was incumbent upon the plaintiff to produce to the court either 
the original or a duly authenticated copy of the will. It appears that 
two copies of the will were introduced, to wit : One from the record 
of wills of Boone county and one from the record of wills from Mer- 
cer county. The copy of the will from the Boone county records will 
first be considered. When the plaintiflfs offered a copy of the will 
from Mercer county, it was objected to on the ground that it had not 
been probated in West Virginia. The court overruled the objection 
on the statement of counsel for plaintifïs that proof of the pro- 
bate of the will in Mercer county would be introduced later. The of- 
fer of the Boone county copy was apparently made in lieu of the literal 
fulfillment of this promise. It was offered "simply to show that the 
will was recorded in Boone county" in 1864 — whatever this may mean. 
There was an objection by défendants, which was overruled, an ex- 
ception noted, and the first assignment of error is that there is no cer- 
tificate to the copy of the will showing that the will had ever been duly 
or legally probated in West Virginia. 

The statute (Act Feb. 22, 1883, Acts W. Va. 1883, p. 82, c. 55) gives 
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the county court clerk power to admit wills to probate only "dnring 
the recess of the regular sessions of said courts," and his order must 
be affirmed by the county court. It appears f rom the face of the Boone 
county certificate that the will was admitted to probate in the clerk's 
office. Whether it was done during- the recess of the court or not does 
not appear. While the clerk is given by the statute at least prehminary 
judicial powers, and he is to be regarded as a court, in admitting wills 
to probate, it is settled in the fédéral courts that presmiiptions cannot 
be used in support of the jurisdiction of courts of spécial and limited 
powers. Walker v. Turner, 9 Wheat. 541, 548, 6 L. Ed. 155; Ex 
parte Wood, 9 Wheat. 603, 606, 6 L. Ed. 171 ; Miller v. U. S., 11 
Wall. 2'68, 299, 20 L. Ed. 135 ; Galpin v. Page. 18 Wall. 350, 366, 21 
L. Ed. 959. See, also, 1 Black, Judgments (2d Ed.) pp. 431, 434. 

It seems clear that the power of the clerk to admit wills to probate 
is spécial and limited and such as exists only under the specified cir- 
cumstance that the court be in vacation. It foUows that the jurisdic- 
tion of the clerk to admit the will to probate must affirmatively appear. 
As there was no évidence of such fact, the Boone county copy cannot 
be treated as admissible évidence. 

Turning now to the copy of the will from Mercer county, W. Va., 
the record reads : 

"Mr. Thompson: We obiect to the will. 

"Court: On what ground? 

"Mr. Thompson: It doesn't seem ever to hâve been probated in this state. 
(Hère follows ar^ment of counsel.) 

"Upon the statement of counsel for the plaintlffs that proof of the probate 
of said will in ]\Iereer county, W. Va., would be later iutrodueed, the court 
overrules the objection of the défendants to the introduction of said will. to 
which action of the court In overrullng said objection the défendants, by coun- 
sel, at the time excepted. 

"Hère said will, being 'Plaintiflfs' Exhlbit A,' is read to the jury, being In 
the words and figures following." 

No further évidence of probate in Mercer county was ever ofïered. 
The record shows that, on rebuttal, the following occurred (Mr. Byrne 
being counsel for the plaintiffs, and Mr. Thompson for the défend- 
ants) : 

"Mr. Byrne; Your honor, we désire to offer the copy of the will which was 
heretofore offered wlth the certlfloate of Its recordation in the county of 
Boone, to show simply that the paper was reeorded in Boone county, on the 
15th of February, 1884, marked 'Plaintlffs' Exhlbit Aa.' 

"Court: Well, perhaps that might be admitted tbat it was reeorded. 

"Mr. Thompson: We will admit that this paper was spread on the records 
in Boone in February, 1884 ; that it was spread upon the will book, or what- 
ever book it says it was. 

"Mr. Leftwich: Tliat's where it was, the will book. 

"Mr. Byrne: We offer it as reeorded paper. 

"Mr. Thompson: Well, we will object to it and let the court say. 

"Court: If you désire to offer it simply to show that the will was reeorded 
there, I wlU admit it over the objection of counsel for the défendants. 

"Mr. Thompson: Save an exception." 

Clearly the Mercer county copy was admitted in évidence condition- 

ally, on an avowal that évidence showing the will to hâve been duly 

probated in Mercer county in 1866 would subsequently be introduced. 

Evidently counsel for plaintiffs abandoned this intention and sought to 

176 F.— 44 
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rely solely on the Boone county copy. But if in fact the Mercer 
county copy was admissible, it would seem that the judgment below 
should not be reversed. Appellate courts do not sit to reverse for er- 
ror merely, but only for prejudicial error. The error in admitting the 
Boone county copy of the will was not prejudicial to the défendants 
below if in fact the Mercer county copy was admissible. 

The validity of the probate in Mercer county must therefore be now 
considered. 

Without attempting to quote the law in force in West Virginia on 
October 9, 18G6, it seems sufficient to say that under the West Virginia 
Constitution of 1861-63 (article 7, §■§ 5 and 6) and Acts 1863 (pp. 35, 
36, c. 36, embodied in Code 1868, pp. 587-588, 589, c. 118) the county 
recorder was given the power of a court of probate. No clearly juris- 
dictional limitation on his powers is expressed except that: 

"Kecorders may make ail orders and do ail things requlred to be doue 
* * ♦ In their respective offices, on any day, Sundays and liolidays ex- 
cepted." 

The certificate of the recorder of Mercer county shows that he ad- 
mitted the copy of the will froni the court of Giles county, Va., to rec- 
ord on October 9, 1866. Upon référence to the calendar it appears 
that that day was Tuesday. The First of January, Christmas, and 
July 4th were at that date the only légal holidays in West Virginia 
(Code W. Va. 1868, p. 536, c. 99, § 4). 

The point most relied upon by plaintiffs in error is founded upon 
this provision : 

"Where a will relative to estate within this state bas been proved without 
the sanie, a,n authentlcated çoijy thereof, and the certificate of probate there- 
of , may be offered for probate in this state. When such copy is so offered, the 
reeorder to whom It Is offered shall présume, in the absence of évidence to the 
coutrary, that the will was dnly executed and admitted to probate as a will 
of personalty in the state or oounty of the testator's domicile, aud shall admit 
such copy to probate as a will of personalty in this state. And if it appear 
f rom such copy that the will vfds proved in the f orelgn court of probate to 
hâve been so executed as to be a valid will of lauds in this state by the law 
thereof, such copy may be admitted to probate as a will of real estate." 

The contention is that the will and certificate of probate in Virginia 
do not show that the will was so executed as to be a valid will of lands 
in West Virginia. Granting this, the question remains whether or not 
the above-quoted statute is a jurisdictional limitation of the powers of 
the recorder, such as can be relied upon collaterally. The recorder is 
by the Acts of 1863 (section 5, c. 118, Code 1868) given the following 
powers : 

"ïlie recorder of each county shall bave power, and it shall be his duty (ex- 
cept on Sundays and holida,ys), to receive acknowledgment or proof of, admit 
to record * * * and certlfy * * * wills * * * to hear proof of, 
and admit wills and authentlcated copies thereof to probate. * * * " 

Following section 5 above quoted as to admitting to probate copies 
of wills proved in other states or counties is a provision whereby the 
recorder may issue commissions for taking the dépositions of attesting 
witnesses residing out of the state of West Virginia. Later provisions 
of the statute allow persons interested, within the tinie limited, to ap- 



COPLEY V. BALL. 691 

peal to the circuit court from "any order made by the recorder in re- 
lation to the probate of a will." It is évident that when a copy of a 
will probated in some other state was ofïered for probate in West 
Virginia the recorder was charged with the duty — clearly judicial in 
nature — of determining whether or not the will and the certificate of 
probate in the foreign state showed that the will had been so executed 
as to be a valid will of lands in West Virginia. 

In McNitt V. Turner, 16 Wall. 352, 366, 21 L. Ed. 341, it is said: 
"Jurisdictlon is authorlty to hear and détermine. It is an axiomatic prop- 
osition that, wlieu jurisdiçtion lias attaclied, whatever errors may subse- 
quently occur in its exercise, the proceeding being coram judice, can be Im- 
peached eollaterally only for fraud." 

See, also, Vorhees v. Bank, 10 Pet. 449, 9 L. Ed. 490 ; Grignon v. 
Astor, 2 How. 341, 11 L. Ed. 283; Simmons v. Saul, 138 U. S. 439, 
11 Sup. Ct. 369, 34 L. Ed. 1054. 

In the case at bar, the recorder had authority to inspect and déter- 
mine, that is he had "jurisdiçtion." And if in his détermination, to 
use the language in Grignon v. Astor, supra, "there was error of the 
most palpable kind," or if he "disregarded, misconstrued, or disobeyed 
the plain provisions of the law," yet his détermination is not subject 
to collatéral attack. And this rule applies to judgments by limited 
and spécial tribunals (if their jurisdiçtion affirmatively appears) as 
fully as to judgments of courts of gênerai jurisdiçtion. Secombe v. 
Railroad Co., 23 Wall. 108, 119, 23 L. Ed. 67 ; Railroad Co. v. Backus, 
154 U. S. 421, 435, 14 Sup. Ct. 1114, 38 L- Ed. 1031. 

From the certificate made by the recorder of Mercer county it ap- 
pears that he admitted the will "to record." This is the established 
form, and means that the will, or copy, as may be the case, bas been 
probated or admitted to probate. See Minor's Insts. (4th Ed.) p. 1035. 
This admission also is gênerai and is an admission to probate and 
record as a will of lands. 

The certificate by the recorder concludes : 

"Certificate is granted them (the executors) for obtaining a probate of said 
will in due form." 

It is sufficient for the purposes of this case to say that this formula 
does not justify a belief that something else remained to be done 
in order to probate the copy of the will from Virginia, or to make a 
certified copy from the Mercer county record admissible in évidence. 

In Smith v. Henning, 10 W. Va. 596, 613, 614, will be found a 
certificate of probate where the will was proved in solemn form, per 
testes, before the county court of Bedford county. Va., which concludes 
exactly as does the certificate under considération. The form which 
the recorder was intending to f ollow reads, when correctly written : 

"Certificate is granted them for obtaining letters of probate of said will in 
due form." 2 Minor, 1035, note ; Bouv. Dict. "Letters Testamentary." 

It follows that the Mercer county copy of the Shumate will was 
admissible in évidence, and that this copy proved the essential facts 
that the plaintiffs were the successors in interest of Shumate, and that 
they took under his will the remainder in fee simple after the death 
of Eliza Jane Bail. See Code Va. 1860, p. 559, c. 116, § 11, 
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It also follows that none of the remaining assignments of error, 
except as to the court's action in allowing a remittitur, need be dis- 
cussed. If it be assumed that the chancery suit of Bail againstClen- 
dennin's heirs and the commissioner's deed put the légal title in the 
défendants, still they were estopped to assert such title as against 
Shumate's successors in interest. And any error in the instructions 
in this respect was harmless. Again, if the trial court erred in instruct- 
ing the jury that Copley had constructive notice that Shumate's wiU 
vested only a life estate in Mrs. Bail and the remainder in fee in her 
children, such instruction was harmless. The Mercer county copy of 
the will legally proved the fact. 

The assignment based on the fact that the trial court refused to 
set aside the verdict artd grant a new trial is mentioned only to say 
that the. action of the trial court in this respect is not reyiéwable. 

The action of the trial court in allowing the plaintiffs to remit the 
verdict for lands not covered by their title was clearly right. See Ten- 
nant v. Gray, 5 Munf. (Va.) 494; Preston v. Bowen, 6 Munf. (Va.) 
271; Gibson v. Stewart, 11 Leigh, 600; Williams v. Railroad Co., 
9 W. Va. 33, 40; Railroad Co. v. Blake, 38 W. Va. 718, 18 S. E. 957; 
Kennon v. Gilmer, 131 U. S. 32, 29, 9 Sup. Ct. 696, 33 I.. Ed. 110; 
Hansen v. Boyd, 161 U. S. 397, 411, 16 Sup. Ct. 571, 40 L. Ed. 746. 

We hâve considered the remaining assignments of error and are 
of opinion that they are without merit. , 

For the reasons hereinbefore stated, the judgment of the court be- 
low is affirmed. 

Affirmed. 

McDOWELIy, District Judge, concurs in the conclusion reached. 



ATT-ANTIC' OOÀST LINB E. CO. v. FARMBR. 
(Circuit Court of Appeals, Fourth Qlrcult November 4, 1909.) 
■ ■■■ No. 824. 

1. Courts (§ 366*) — Injuries to Servant— Fellow Sekvants— What Law 

GoverSs. 

In an action In a fédéral court for Injuries to a servant of a railroad 
Company, wlietlier plaintlBf and the engineer, by whose négligence plaintiff 
was injured, were feilow servants, dépends on ttie law of the state wheré 
the accident occurred. 

[Ed. Note.— For other cases, see Courts, Cent. Dig, § 326; Dec. Dlg. 
§ 366.* 

What law governs master's llablilty for Injuries to servant, see note to 
Mexlean Cent. Ry. Go. V.Jones, 48 C. C- A. 232.] 

2. Mastee and Sebvant (§ 196*)— Injuries to Sebvant-Fellow Servants. 

Undër tWe law of South Carolina, whèthêr employés are feilow servants 
is to be ^eteruiined, ijot, Jt)y ,the department in which the servants are en- 
gagea, but by the relations, they sustained to each other at the time of the 
accident. 

[Ed. Note.-T-For other cases, see Master and Servant, Cent. Dlg. f§ 486- 
488; Dec. Dlg. § 196.* 

Who are feilow servants, see notes to Northern Pac. R. Co. V„ Smith, 8 
G. 0. A. 668 ; Fllppln v. Klmball, 31 O. C. A. 286.] 

•For other caëée see same topic & i numbeb in D«c. & Am. Dlgs. 1907 ta date, & Rep'r Indexes ' 
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S. Mastee and Sekvant (| 264*)— Injuries to Servant— Négligence— Issues 
AND Proof. 

Where, in an action for Injuries to a subforeman in a rallroad repair 
yard by being crushed by the sudden backlng of the engine as plalntiff was 
chalning two defectlve cars, the complaint dld not allège any négligence 
of the foreinan in not preventing the engine from moving, but the proof 
indicated that the sole cause of the accident was the négligence of the 
engineer In baclîing the engine without signal notwlthstanding a signal to 
remain stationary, plalntiff was not entitled to bave the case submltted to 
the jury on the theory that the foreman was négligent in permlttlng the 
engine to move back after directing plalntiff to go between the cars, under 
the South CaroUna law that plalntiff cannot rely on a cause of négli- 
gence not alleged as a basis of recovery. 

[Ed. Note. — For other cases, see Master and Servant, Cent EWg. § 875i; 
Dec. Dig. § 264.*] 

4. Tkial (1 169*) — Direction of Verdict. 

Under the law of South Carolina, as well as in the fédéral courts, It Is 
the duty of the trial judge to direct a verdict where the évidence, wifh 
ail int'erences that the jury could justifiably draw therefrom, is insuffi- 
dent to support a jodguient for plalntiff, so that, if sueh a verdict were 
returaed, it must be set aslde. 

[Ed. Note.— For other cases, see Trial, Cent. Dig. §§ 381-389 ; Dec. Dlg. 
S 169.*] 

Morris, District Judge, dissenting. . 

In Error to the Circuit Court of the United States for the District 
of South CaroUna, at Florence. 

Action by C. L. Farmer against the Atlantic Coast L,ine Railroad 
Company. Judgment for plaintiff, and défendant" brings error. Re- 
versed. 

On the Ist day of April, 1907, défendant In error Instituted thls action 
In the court of common pleas for Florence county, S. C, against plalntiff in 
error to recover the sum of $10,000 damages alleged to hâve been sustalned 
by hUu as the result of certain personal injurite suffered while in the employ 
of the railroad cornpany. The complaint alleged : That on August 2, 1906, 
whlle employed by the railroad cornpany, défendant in error was directed by 
J. J. Brown, the rallroad company's foreman in charge of the work, to chain 
together two cars ; that while so engaged the "défendant, Its agents and serv- 
ants, negHgently, willfuUy, and wantonly, without giving any wamlng to the 
plaintltt, caused its sâid engine to suddenly strike and move said cars to- 
gether, thereby catching plaintiff between sald cars, giving to hlm thereby 
grlevous bodily injuries," etc. The railroad cornpany duly filed its answer, 
whei'ein'lt set up a gênerai déniai, and further that the injuries to défend- 
ant in error were received by hlm as a resuit of bis own contributory négli- 
gence. Wlthin due time the plaintiff in error removed the cause from the 
State court into the Circuit Court of the United States for the District of 
South Carolina, and a triai was had, resultlng in a judgment in favor of dé- 
fendant In error for the sum of $.5,000. 

At the trial it appeared that Farmer, who was a subforeman In the car 
repair yard of the railroad cornpany, on the afternoon of the accident, was 
engaged, along with others. In moving certain bad-order cars for the purpose 
of placing them in position for repairs. In the placing of thèse cars, a shift- 
ing engine was used. After the engine came around to shlft the cars, Farmer 
got a chain and went between two of them to tie them together; they being 
bad-order cars with broken drawheads. At the tlme Farmer went between 
thèse cars, the engine was still, and he gave the englneer a signal not to move 
back. Just as he got between the cars, however, the englneer moved the en- 
gine back, catching him between the cars and mashlng him in the chest. The 
foreman In charge at the tlme saw the engine when it began to move, and im- 

•For oUier cases see same toplc S^ i numbeb in Dec. & Am. Dlgs. 1907 to date, & Bep'r Indexea 
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medlately enaeavored to stop It, but could not do so. It thus appears that 
Farmer's Injuries were sustained as a resuit of the négligence of tlie engineer 
In runnlng the angine backward wlien he had been signaled to stand still. 
Such belng the faets, the attorneys for plaintlff In error requested that a ver- 
dict be dlreeted in its favor, as the only reaspnable conclusion to be drawn 
from the testimony was that Farmer's injuries résulte»! from the négligence 
of hls fellow servant, the engineer. Thls motion was overruled by hls honor, 
to whlch exception was duly taken. , ïhis refusai to direct a verdict, the re- 
fusai to charge that there was no négligence on the part of the foremau, the 
leavlng to the jury the question of the foreman's négligence, to ail of which 
exceptions were duly taken and noted, as appears by the blU of exceptions, 
constltute the basis of the assignments of errors. 

P. A. Willcox (Willcox & Willcox and Henry E. Davis, on the 
briefs), for plaintiff in error. 
J. W. Ragsdale, for défendant in error. 

Before GOFF and PRITCHARD, Circuit Judges, and MORRIS, 
District Judge. 

PRITCHARD, Circuit Judge (after stating the facts as above). 
The first question to be determined is as to whether the injuries sus- 
tained by the défendant in error w€re due to the négligence of a fel- 
low servant; in other words, whether such injuries resulted from the 
neghgence of the engineer who was in charge of the shifting engine 
at the time the accident occurred. The question as to whether the 
engineer was a fellow servant of the défendant in error inust neces- 
sarily dépend upon the law relating to fellow servants as declared by 
the Suprême Court of South Carolina. The learned judge who heard 
this case below was of opinion that the engineer was a fellow servant 
of the défendant in error, and, in referring to this phase of the ques- 
tion before submitting this oase to the jury, made the following state- 
ment: 

"It eeems to me: that the plaintiff, wheu he received hls injuries, was dolng 
the work ordinarily doue by a brakeman or any other laborer ; he was not in 
a sépara te employment as a car repairer, foi" the work of répalring cars ; be 
was doing the work ordinarily done by a brakeman, and the engineer and the 
plalnlifl! were engagea In the same occupation, or rather they were engaged 
in carrylng ont one purpose, that is, removlng a disabled car from the place 
where It was to the repair shop where it was to be repaired, so that the plain- 
tiff 's case cannot fall under the section pf the Constitution whlch provides 
against the négligence of a fellow servant engaged in another department of 
labor. (That I beMeve Is the language of the Constitution,) If he had been 
a palnter engaged In paintlng that car, standing on the track, and had been 
injured by the négligence of the engineer, in the clrcumstances, I would hold 
that he was in another department of labor, and therefore was not deprived 
of his remedy against the company. If he had been actually at work répalr- 
ing the car, doing carpenter work on the car, and whlle so engaged was in- 
jured by an engine baeklng up against him, I think he would hâve a right to- 
recover against the company, because of that fact (the négligence of a fellow 
servant engaged in a separate department of labor) ; but it looks to me, dolng 
the work that he was, that is, attaching one car to another, that that was the 
work of a brakeman, and that the engineer was a fellow servant. That seems 
to be the resuit of the décisions in South Carolina, by whlch I am governed,. 
♦ ♦ »" . 

The portion of the South Carolina Constitution to which the court 
below refers is article 9, § 15, which reads as follows: 
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"Every employé of any railroad coiTioratlon shall hâve the same rights and 
remédies for any injury suffered by hini from the acts or omissions of sald 
corporation or its employés as are allowed by law to other persons net em- 
ployés, when the injury results from the négligence of a superlor agent or 
officer, or of a person having a right to control or direct the services of a 
party injured, and also when the injury results from the négligence of a fel- 
low servant engaged in another departn^ent of labor from that of the party 
Injured or of a fellow servant on another train of cars, or one engaged about 
a différent pièce of worlj." 

The Suprême Court of South CaroHna, in the case of Rutherford 
V. Southern Ry., 56 S- C. 446, 35 S. E. 136, in construing this section 
of the Constitution, said: 

"It seems to us that the true construction of the constitutional provision 
above referred to is this : Whlle it does not entirely deprive a railroad com- 
paay, in a case like the présent, from availing itself of the previously well- 
recognized défense that the injury eoniplained of was the resuit of the negU- 
geuce of a fellow^ servant, for vv'hieh the Company is not responslble, yet it 
does confine such défense within narrower llmits than had been previously 
recognized ; for it will be observed that the provision in question sets out with 
the déclaration that every employé of a railroad Company shall hâve the same 
rights and remédies for any injury sustained by him from the acts or omis- 
sions of such Company, 'or its employés,' whether fellow servants or not, aa 
are allowed to a person not an employé of such company ; and, if the section 
had stopped at that point, then the effect, manifestly, would hâve been to 
entirely deprive a railroad company of the right to set up as a défense to an 
action like this that the injury complained of resulted from négligence of a 
fellow servant of the plaintifC, for which the company was not responslble. 
But the section doesi not stop at the point indicated, and. on the contrary, 
goes on to show in what cases an employé shall bave the same rights and 
remédies as a person not an employé, as follows ; (1) Where the injury results 
from the négligence of a superlor offlcer or agent ; (2) where it results from 
the négligence of a person having the right to control or direct the services of 
a party injured ; (3) when it results from the négligence of a fellow servant 
ev.gaged in another department of labor, or on another train of cars, or one 
engaged in a différent pièce of work. So that, in ail other cases not falUng 
under either of the classes above indicated, the law upon the subject of the 
défense of fellow servant remains the same as it was before." 

In this case it appears that the engineer and the défendant in error 
were working under the direction of Brown, who was foreman in the 
repair yard. The défendant in error, while on the witness stand, tes- 
tified as follows : 

"Q. Who liad entlre charge of that yard? A. .1. ,T. Brown. 

"Q. Who directed ail the services of aW the employés over there? A. ,T. J. 
Brown. 

"Q. Who employed y ou to work for the Atlantic Coast Line? A. J. J. 
Brown." 

In thé case of Lyon v. Charleston & W. C. Ry., 77 S. C. 336, 58 S. 
E. 15, the court said : 

"Assumirg that tlie engineer was the offending servant, through whose nég- 
ligence the piaintifC was injured, the whole évidence shows that, in accordauce 
with the well-understood custom, the master had iutrusted to the conductov, 
and not the engineer, the duty of givlng orders for the shlfting and ooupling 
of cars, and there was no évidence that the eonductor was absent and tlie 
train in charge of the engineer. ïherefore. in carrying out the conductor's 
orders, the plaintifC was not at the time under the engineer, as a person hav- 
ing the right to direct or control his services, but was under the eonductor, 
and heuce was a fellow servant of the engineer on the same tralu." 
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Howèver, it is contended by counsel for défendant in error that the 
défendant in error and the engineer were engaged in différent depart- 
rnents of labor. The défendant in error, on cross-examination, among 
other things, testified as follows: 

"Q. You don't know the name of the engineer? A. Well, Parker. I Jiavo 
lieard since lils name was Parker. 

"Q. Hé was on the englne if that was his uaine? A. Tes, sir. 

"Q. And he was there ready to uiove thèse cars? A. Yes, sir. 

"Q. And you were ail engaged in nioviug cars, to couple them up, and to get 
them out of the way? A. Yes, sir. 

"Redireet: 

"Q. Wliile you ail were engaged in coupllng cars, did he hâve anythlng to 
do witli the coupilug? A. No, sir. 

"Q. Did' you hâve anythlng tO do wlth that shifting englne? A. No, sir. 

"Q. Did' you hâve anythlng to do wlth hls work. or he with yours? A. 
Only as he wonld corne in and get the cars and earry them out of the yard. 

"Q. You were instructed to go in there and make the coupling? A. Yes, sir. 

"Q. And his work was in a différent department? The shifting englue? A. 
Yes, sir. 

"Q. And you were there to perform the orders under J. J. Brown? A. Yes, 
sir. • 

"Q. And'he had nothlng to do wlth your work? A. No, sir." 

Then he was again cross-examined by Mr. Willcox, of counsel for 
plaintiff in error, as follows: 

"Mr. Willcox: Q. Did you mean by that he did not couple cars? A. No, 
sir. 

"Q. And he did not work on cars? A. No, sir. 

"Q. That Is the différence you descrlbe between your work aud hls? A. 
He was an engineer. 

"Q. But that Is the différence you are descrlblng between your work and 
his? A. Yes, sir." 

While it is true that the engineer and the défendant in error were 
employed by différent officiais of the railroad company, this could not 
affect the relations they sustained to each other at the time of the ac- 
cident. 

In view of the décisions of the Suprême Court of South Carolina, 
we think that the question of fellow servant is not to be determined by 
the department to which the servant belonged. The true test seems to 
be as to the relations they sustained to each other at the time of the 
accident. In the case of McDaniel v. C. & W. C. Ry. Ce, 70 S. C. 95, 
49 S. E. 3, a roadmaster, who Was in the department of the engineer 
of roadways, sustained an injury as the resuit of the négligence of a 
conductor, who was in the department of the trainmaster, at a time 
when they were engaged in the common undertaking of removing a 
wreck, and a nonsuit was prdered. The opinion in that case is very 
full and contains a clear and intelligent discussion of this phase of the 
subject. It reads as follows: 

"This action for damages rested on évidence to this effect: Whlle plaintiff 
was engaged as roadmaster in clearing a wreck from defendant's roadway, the 
other portion of the work train ran against the detached flat car on which he 
was standing with sueh violence that he was thrown from the car and in- 
jured. The work train was operated by a conductor and engineer. Plaintiff, 
as roadmaster, vt'orked under the direction of the engineer of the railroad, 
and the conductor of the work train ran hls train under orders of the train- 
master; but the plaintiff was famlliar with the rules of the railroad com- 
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pany, wEich required him 'to attend in person ail accidents' on fais division, 
and provided tliat 'condiictors and engineers of «'ork trains stiall receive in- 
structions from the roadmaster in regard to work to be doue by ttielr train.' 
On this occasion, plaintiff was actualïy left by a superior ofiicer in eliarge of 
the entire work of renioving tlie wreck. Subsequeutly, lie and the conductor 
of the work train, of their own motion, agreed on a division of the work, and 
in pursuance of the agreemont the work train was parted so that eaeh should 
hâve soine of the cars. The locomotive was attached to the cars the conduct- 
or was nsing. ïhe accident occurred from thèse cars being moved violently 
without warning against the car which the plaintiff was using and on which 
he was standing. 

"The Circuit Judge ordered a nonsuit on the ground that, if the injury was 
due to négligence, it was the négligence of a fellow servant. The plaintiff's 
exceptions, as we understand, really involve three propositions which he un- 
dertakes to sustain: First, the conductor operating the train was the supe- 
rior of the roadmaster in the conduct of the work, and had a right to direct 
or control his services. There is no évidence to sustain this statement ; on 
the contrary, the plaintiff positlvely confutes it. Second, the plaintiff and the 
conductor and engineer were engaged in différent department.s of iabor. In 
the niere running of the work train from place to place, doubtless, to avoid 
interférence vvith other trains, the conductor received orders from the traln- 
master ; but, When aetually at work, the rules placed the conductor ^nd crew 
under the directions of the roadmaster and in his department of Iabor. Third, 
the plaintiff and the conductor and engineer were engaged about a différent 
pièce of work. Obviously removing différent pièces of the wreck did not con- 
stitute being engaged about différent pièces of work, within the meanlng of 
section 15, art. 9, of the Constitution. 

"The common enterprise — the pièce of work — was the removal of the wrecli. 
The engine and cars were instrumentalitîes provided for the purpose, to be 
used by the conductor and engineer under the plaintiff as their superior, just 
as jack screws and shovels were to be used by others, and the négligent mov- 
ing of the train stands on the same footing as would the négligent placing of 
a jack screw. But aside from the rules of the Company and the other évi- 
dence indicating that the conductor and engineer were engaged as fellow serv- 
ants about the same pièce of work, the plaintiff' testifled that he voluntarily 
agreed with the conductor as to what part of the wreckage each should re- 
move, and the accident occurred while they were working about the common 
enterprise as fellow servants in conjunction with eaeh other In pursuance of 
the agreement. Of the niany cases on the sub.iect It is only necessary to refer 
to Wilson V. Rallway Co., 51 S. C. 79, 28 S. E. 91, and Koon v. Railway Co., 
69 S. C. 101 [48 S. E. 86]. 

"The Judgment of this court is that the judgment of the Circuit Court be 
affirmed." 

As we hâve said, the court below, after a clear analysis of the évi- 
dence, reached the conclusion that the engineer was a fellow servant 
of the défendant in error; but it appears that he refused to direct a 
verdict on the ground that, although the engineer was négligent, still 
it should be left to the jury to say whether Brown, the foreman, was 
négligent in permitting the engineer to move back after directing 
Farmer to go between the cars. In referring to this phase of the ques- 
tion, the court said ; 

'1 * * * gi,^; since I reached that conclusion, another view has come into 
my mind. I am not sure whether it is sound or not. I will hear argument, 
and that is: J. J. Brown was the foreman of the repair shops at the yards, 
and this plaintiff was under his orders. The engineer llkewise was snbject 
to his orders. Now, if he was négligent, the company is liable. The company 
is not liable, that is my view, from the négligence of the engineer, for he \vas 
a fellow seiTant ; but if there was négligence of the foreman, if he falled 
to do what he ought to hâve done in any way, and could liave prevented this 
accident by due and reasonable care, it seems to me that the company Is re- 
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sponsible, and thât I ôught to leave that Question to the Jury. Whether there 
Is any évidence whereby the jury can impute négligence to the foreman, 
Brown, It Is a very nice question. Both the engineer and the plaintlfC were 
subject to Brown's orders, and when Brown dlrected the plalntlff to go and 
fasten those cars together wlth a chain, whether It was uot his duty to so 
control that engine as to prereut his employé belng Injured whlle conductlng 
that opération whlch he dlrected is a question, It seems to me, that J ought 
to leave to the jury." 

Thus it will be seen that the détermination of 'this matter turns 
solely upon the question as to whether the injuries sustained were due 
to the négligence of Brown, the foreman. , It is admitted tliat Brown 
directed the défendant in error to go in between the cars (and, at the 
time of doing so, the cars were standing still) ; but, so far as we are 
ablè to find, the engineer, ail of a sudden, without instructions from 
Brown, or any one else, began to move the cars, and as a resuit of 
which the injuries were sustained. , Brown was a witness, and, among 
other things, said : 

"Q. State tbe place where the accident oceurred, generally the place. A. 
The place Wheré the accident occuri-ed' was In the baek yard at the Florence 
shops^ The englué came arbund to do bûr shlfting as usual In the afternoon, 
and I afai hot certain, but It strikes nie that I had just corne in from a wreck, 
been In about an hour, and I walked dbwn througU the yard. Mr. Farmer 
was attendlng to bis business, assistant foreman. I notlced that a good many 
of the drawheads in the cars were bro^eii out, and I said to Mr. Farmer, 'You 
will hâve to get some chalns to cb'alii' ' those cars up so we caii bave them 
moved,' and ï stopped on thé eiigineer's side, just opposite tbe car that was 
golng to be ehained ùp; about haïfway of the car, and aboùt that time Mr. 
Parmer came up with the chains. Just before he attempted to go between tbe 
cars, he signed :the engineèrj gave Mm a signal not to move baek, and the en- 
gineer while he was still, he gave him thls (indlcating the signal) as an extra 
précaution no{ to movè back, and just as he stepped between the cars, I sup- 
pose, weli, half à minute or about a nilnute, somethihg llke that, î notlced 
that the car oommenced coming bàck that the engine was coupled to, and I 
slgned hlm down to go back about six fefet, I guess about three feet space be- 
tween the cars when Mr. Fâi'mer went baCk and the cars came back about 
six feet I guess, caught Mr. Farmer between them, and Just as soon as I saw 
the car moving, then I sigried hlm down and slgned hlm ahead rlght quick, 
and as he fell put Mr. Farmer just made one step out between the cars and 
f ell rlght on the ground. 

"Q. AVhen the engineer came back, did you sign him back on Mr. Farmer? 
A. No, sir; I slgned him down quick, just as soon as I. seen the car moving. 

"Q. And he still came on? A. Yes,, sir." : 

The complaint in this case is based upon the theory that Brown 
acted properly in telljng: Farmer to go between the cars, which was a 
necessary pièce pf work, and it is specifically charged that other agents 
of the défendant company moved the train at the time the injury was 
incurred. Paragraph 4 of the complaint, among other things, contains 
the f ollowing allégations : 

"That on August 2, 190G, while the plaintiff was engaged in said work and 
was on defendant's tracks and between said cars as dlrected by his superlor 
Offlcer, J. J. Brown, the défendant, its agents and servants, * * * caused 
its said engine to strlke and move said cars together, thereby catebing plaln- 
tlff between said cars." 

There is no allégation hère to the effect that Brown was négligent 
in not preventing- the engine from moving, while, on the other hand, 
the sole charge is that the défendant, its agents and servants, caused 
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tlie engine to move backward. There is no allégation that Brown 
was operating the engine, or that he was directing its opération, while, 
on the other hand, the proof shows that the engineer was in charge of 
the engine, and was the only one who could cause it to move. Under 
the ruling as laid down by the Suprême Court of South Carolina, the 
défendant in error not having alleged that Brown was négligent in 
not controlling the engine at the time that Farmer was making the 
coupling, he was thus precluded from proving such négligence as a 
basis for recovery. In the case of Goodwin v. Railroad Co., 76 S. C. 
557, 57 S. E. 530, the rule is thus stated : 

"Wliere the eoiiiplaint allèges spécifie acts of négligence, the plaintiff Is re- 
stricted to proofs of such acts of négligence." 

In the case of Brown v. Spartanburg U. & C. R. R. Co., 57 S. C. 
433, 35 S. E. 732, the court, in discussing this question, said: 

"It seems to us that the ruling of the circuit judge is fully sustained by our 
own case of Glenn v. Railroad Cti., 21 S. C. 466, where the négligence alleged 
was in faillng to furnish an engine, runnlng at night, vvith a headlight ; and 
the court said that, while there was quite sufiScient évidence to show négli- 
gence in that respect, yet, there being no évidence tending to show that the in- 
.iury complained of resulted from such négligence, there was no error in grant- 
Ing the nonsuit. To the same efCect, see Fell v. Railroad Co., 33 S. O. 198, 11 
S. E. 691, and Jenliins v. McCarthy, 45 S. O. 278, 22 S. B. 883, where Mr. Jus- 
tice Pope, in deliverlng the opinion of the court, well said: 'It would be baz- 
ardons to litigants, when brought into court to answer for a specifled négli- 
gence, to open wide the door to proof of any Islnd of négligence.' " 

This view is also sustained in the case of Jenkins v. McCarthy, 45 
S. C.- 378, 22 S. E. 883. 

While such is the rule in that state, it is not material in this instance, 
inasmuch as there is not a scintilla of évidence to show that the injuries 
sustained by défendant in error were due to the négligence of Brown, 
the foreman. As we hâve already said, at the time that the foreman 
directed défendant in error to go between the cars and do the work in 
question, the cars were standing still, and the foreman had seen de- 
fendant in error signal the engineer not to move back — giving at the 
time an extra précaution not to move back — but that, within "half a 
minute or about a minute" after he stepped between the cars, the cars 
began to move back. Then it was that the foreman signed the engi- 
neer down and did ail he could to prevent the engineer from running 
the car back in the manner described. Inasmuch as the foreman had 
seen défendant in error signal the engineer to remain where he was, 
and observing that there was ample space for him to get between the 
cars at the time, it is difficult to understand upon what theory he could 
be required to do more than he did on that occasion. If, after défend- 
ant in error went between the cars, the foreman had, without warning 
to défendant in error, signaled the engineer to move the train back, 
then, undoubtedly, the injuries would hâve been due to the négligence 
of the foreman; or if, when he saw the engineer moving back, he 
could hâve prevented the injuries by giving the engineer a proper sig- 
nal, and failed to do so, that would also hâve been négligence on his 
part. But the évidence shows that, the moment he saw the engine 
beginning to move the cars, he at once signaled the engineer to stop, 
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and used ail means in his power to prevent the injury. It seems to us 
that he did ail that could hâve been required of one similarly situated. 
Witness Karmer, in referring to the cars at the time he went be- 
tween the same, said : 

"Q. When you went In between the cars to chain It, was any part of tlie 
train In motion? A. No, sir. 

"Q. Was tlie engine movlng or not? A. No, sir; it was still. 

"Q. How long had it been still? A. It bad been still for some time. I 
could not say exactly how long. 

. "Q. At the time Mr. Brown gave you the order to go In there, could he see 
the engine? A. Yes, sir; he stood rigbt at It until I got back with the chain. 

"Q. Xou and he were standing very near together, and he could see the 
entire train ? A. Yes, sir. 

"Q. And he saw that the engine was still? A. Yes, sir. 

"Q. And he ordered you to go in there and couple it when the engine was 
still? A. Yes, sir." 

It seems to us, in view of the undisputed testimony, that the foreman 
did ail that human foresight could suggest to prevent the accident. 

Under thèse circumstances, we think the presiding judge was in 
error in permitting the jury to décide as to whether or not the foreman 
(Brown) was négligent. 

We hâve examined the case of Lyon v. C. & W. C. Ry. Co., 77 S. 
C. 328, 58 S. E. 13. That case is very much in point. There, the 
plaintiff was employed as a coupler, and was injured while carrying 
out the orders of the conductor to couple two cars. The évidence 
shows that the injury was due to the négligence of the engineer, and, 
in 'referring to the point which we are now considering, the court said: 

"The gênerai raie in thls state and elsewhere is that an engineer îs not 
ordinarily the représentative of the master, but is the fellow servant of the 
train hands — ail being under the orders of the conductor, as the représenta- 
tive of the master. The plalntiffl in thls Instance testifled, however, that, at 
the time of his employment as a flagman, he was told that he must obey the 
orders of the conductor or the engineer, and that, accordingly, he did obey, 
to use his own words, 'the conductor when he needed my services and the 
engineer when he needed my services.' The Constitution provides : 'Every 
employé of any railroad corporation shall hâve the same rights and remédies 
for any injuries suffiered by him from the acts or omissions of said corpora- 
tion as are allowed by the law to other persons who are not employés, when 
the injury results from the négligence of a superior agent or offlcer, or a 
person having a right to direct or control the services of a party Injured, and 
also when the injury results from the négligence of a fellow servant engaged 
In another department of labor from that of the party injured, or of a fellow 
servant on another train of cars, or one engaged about another pièce of work.' 

"Under this constltutional provision, in view of the plaintiff's évidence as 
to obeying the orders of the engineer, the question arises whether in thls case 
the engineer was a superior agent or ofHcer, or persou having the rlght to con- 
trol or direct the services of the plalntlfC. Under a constltutional provision 
Identical with ours, the Suprême Court of Mississippi held an engineer not to 
be a person having the right to control or direct the services of a brakeman. 
Evans v. Railway [70 Miss. 527] 12 South. 581. In this state, the rule adopted 
is thus clearly stated In Brabham v. Tel. Co., 71 S. O. 56, 50 S. E. 716, and 
is quoted and approved In Martin v. Royster Guano Co., 72 S. C. 237, 243, 51 
S. E. 680: 'In determiniug who are fellow servants, the test or rule In this 
state is not whether the servants are of différent grade, rank, or authority, 
one of them having the power to control and direct the services of the other, 
but the test Is in the eharacter of the act being performed by the offending 
servant, whether it was the performance of some duty the master owed to 
the injured servant, the performance of which duty the master had Intrusted 
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to the offendlng servant. In the case under considération there was no duty 
resting upon the défendant to give notice to the plaintiff, as the danger was 
net hidden or unusual, and the plaintiff had knowledge thereot' Assumlng 
that the englneer was the offendlng servant, through whose négligence the 
plaintiff was injured, the whole évidence shows that, in accordance with the 
well-understood custom, the master had Intrusted to the coudiictor, and not 
the englneer, the duty of giving orders for the shlftlng and coupling of cars, 
and there was no évidence that the conductor was absent and the train in 
charge of the englneer. Theref ore, In carrying ont the conductor's orders, the 
plaintiff was not at the time under the englneer, as a person having the rlght 
to control or direct hls services, but was under the conductor, and hence was 
a fellow servant of the englneer on the same train." 

The évidence in this case, as we hâve stated, shows that Brown, the 
foreman, was présent, and that défendant in error was acting strictly 
under his directions. The case from which we hâve just quoted is 
based upon the assumption that the conductor was présent at the time 
the engineer and coupler were engaged in making the coupHng, and 
that the coupler was carrying out the orders of his superior, the con- 
ductor. Hère, we hâve a case in which a coupler, acting under the 
directions of the conductor, goes between a train of cars for the pur- 
pose of making a coupling, and, while there, the engineer, acting in his 
capacity as engineer, without receiving an order to do so from the 
conductor, moves the train. Thus, we hâve a case practically on ail 
fours with that case, and the Suprême Court of South Carolina held 
that, if the act of the engineer caused the accident, the doctrine of in- 
jury by a fellow servant obtained, and there could be no recovery. 

Under the circumstances in this case, did the presiding judge err 
in refusing to direct a verdict in favor of the défendant below? Un- 
der the law in South Carolina, where only one reasonable inference 
can be drawn from the testimony, it is the duty of the court to direct 
a verdict. In the récent case of McLean v. A. C. L. R. Co., 81 S. C. 
100, 61 S. E. 900, 1071, 18 L. R. A. (N. S.) 763, 128 Am. St. Rep. 893, 
decided July 35, 1908, the court said : 

"Ail questions of Issues of fact are for the jury ; but when the facts upon 
which the case must turn are undisputed or conelusively established, and they 
admit of but one inference, the question is one of law, since there is no issue 
of fact, and the court not only may, but when requested must direct the .lury 
as to the proper conclusion. Jarrell v. Railroad Co., 58 S. C. 495, 36 S. E. 
910 ; Lyon v. Railway, 77 S. C. 344, 58 S. E. 12." 

This rule is in accordance with the rule which prevails in the fédéral 
courts. In the case of Randall v. B. & O. R. R. Co., 109 U. S. 478, 
3 Sup. et. 333, 37 L. Ed. 1003, the court said : 

"It is the settled law of this court that when the évidence given at the 
trial, with ail Inferences that the jury could justiflably draw from It, is in- 
sufflcient to support a verdict for the plaintiff, so that such a verdict, if re- 
turned, must be set aside, the court is not bound to submlt the case to the 
jury, but may direct a verdict for the défendant." 

We hâve carefully considered the cases relied upon by défendant in 
error, but do not think that the rulings announced therein apply to the 
case at bar. 

For the reasons herein stated, the judgment of the court below is 
reversed, and the cause remanded, with instructions to proceed in ac- 
cordance with the views herein announced. 

Reversed. 
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MORRIS, District Judge (dissenting). I am not able to concur 
with the majority of the court. 

When Farmer, by direction of the foreman in charge, went iinder- 
neath the broken cars to connect them with a chain, he put himself by 
order of the foreman in a dangerous place, where he was helpless. 
He had a right to look to the foreman for protection. The foreman 
was standing close at hand in position in which he could give that pro- 
tection if he was watchful. An engine which was at a little distance 
began to move toward the broken cars, and before it stopped struck 
them, and Farmer was caught between them and injured. 

It seems to me that from ail the circumstances of the case there was 
ground for the finding of the jury that the foreman was inattentive 
and négligent at a time when he should hâve given his best attention,, 
and that he could, by prompt action, hâve signaled the engineer to stop 
in time to hâve prevented the accident. If, as the jury found, the 
foreman was négligent, then the railroad company was responsible, 
and the verdict was justified. 



Ex parte GLASER (two cases). 

(Circuit Court of Appeals, Second Circuit. January 27, 1910.) 

Nos. 216, 217. 

1. ExTEADiTioN (I 14*) — International Extradition— Pboceedings— Evi- 

dence. 

Under the treaty o£ 1852 of tlie United States witli Prussia and tlie 
other States of Germanie Confédération for extradition of crimlnals, pro- 
viding that they shall be delivered on such évidence of criminality as ac- 
cordiug to the lavvs of the place where the fugitive was found, would jus- 
tify his appréhension aud commitment for trial, It is not necessary, to 
justify extradition, to présent évidence sufficient to sustain a conviction, 
évidence justjfying a committing magistrate in holding accused by im- 
prisonment or by bail to awalt subséquent proceedlngs being sufficient, 
and the provisions of New York Code that conviction' eannot be had on 
tlie uncorroborated évidence of an accomplice havlng no application. 

[Ed. Note. — For other cases, see Extradition, Cent. Dlg. §| 15, 16 ; Dec. 
Dig. § 14.*] 

2. Extradition (| 14*) — International Extradition — Proceedings— Evi- 

dence. 

Under Act Cong. Aug. 3, 1882, § 5, c. 378, 23 Stat. 216 (U. S. Conip. St 
1901, p. 3595), amending Eev. St. § 5271, providing that, where déposi- 
tions are offered in évidence in an extradition case, they shall be admltted 
if they are properly autlienticated to be received for similar purposes by 
the tribunal» of the foreign countrles from which accused shall hâve es- 
caped, and the certiflcate of the principal diplomatie ofBcers of the United 
States in such country shall be proof that the dépositions are so authen- 
ticated, dépositions so authenticated are properly admitted, though some 
of them are not sworn to. 

[Ed. Note. — rPor other cases, see Extradition, Cent. Dig. §§ 15, 16 ; Dec. 
Dig. § 14.*] 

•For other cases see same topic & § numbbh In Dec. & Am. Dlçs. 1907 to date, Jè I^çp'r Indeie» 
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3. Extradition (§ 14*) — Intebnational Extradition— Pboceedings— Evi- 

dence. 

In proceedings for the extradition of accused for forgery, and uttering 
fovged documents, évidence held sufflcient to justify tlie issuance of the 
■warrant of extradition. 

[Ed. Note. — For otlier cases, see Extradition, Cent. Dig. §§ 15, 16 ; Dec. 
Dig. I 14.*] 

4. Cbiminai, IjAw (% 372*) — Evidence— Otiieb Offenses. 

WTiere one is charged witli uttering forged notes and siniilar crimes, 
évidence as to otlier offenses is admissible. 
[EA. Note. — For other cases, see Oriminal Law, Dec. Dig. § 372.*] 

Appeals from the District Court of the United States for the South- 
ern District of Newr York. 

In the matter of the appHcations of Gustav ■ Glaser for writs of 
habeas corpus. Frorn orders dismissing the writs of habeas corpus 
and certiorari, the petitioner appeals. Affirmed. 

This cause cornes hère upon appeal from two orders of the District 
Court, Southern district of New Yofk, disrriissing writs of habeas cor- 
pus and certiorari in two appHcations for the extradition to the Ger- 
mari Empire of Gustav Glaser, a German subject, who is accused of 
having committed in Beriin various acts of forgery and of having 
uttered forged papers. Both appeals may be considered together. 

The relevant provisions of the treaty of 1853 are as follows: 

Excerpt from Treaty of 1852 Referred to, Article 1. 

"It is àgreed that the United States and Prossla and the other states of 
Gtermanie Confédération included in, or which may hereaf ter accède to this 
convention shall upon mutual réquisitions by them or thelr ministers, offleers 
or authorities, respectively made, deliver up to Justice ail persons, who, being 
charged with the crime of murder, or assault with intent to commit a mur- 
der, or piracy or arson, or robbery, or forgery, or the utterance of forged pa- 
pers, or the fabrication or circulation of counterfeit money whether couuterfeit 
paper money or the embezzlement of public moneys, committed within the ju- 
risdiction of either party, shall seek an asylum or shall be found within the 
terrltories of the other. Provided that this shall only be donc upon such évi- 
dence of crimiuality as aeccirdiug to the laws of the place vchere the fugitive 
or pei^on s6 charged shall be found, would justify his appréhension and eom- 
mitment for trial, if the crime or offense had there been committed. and the 
respective judges and other magistrates of the two governments shall hâve 
power, jurisdiction and authority upon eomplaint, uiider oath to issue a war- 
rant for the appréhension of the fugitive or person so charged that he may be 
brought before such judges or other magistrates respectively to the end and 
that the évidence of crlminality may be heard and considered and if, on such 
hearlng, the évidence be deemed sufflcient to sustain the charge, It shall be 
the duty of the examining judge or magistrate to certif y the same to the 
propér executive authority that a vrarrant may issue for the surrender of such 
fugitive. The expansé of such appréhension and delivery shall be borne and 
defrayed by the party who makes the réquisitions and receives the fugitive." 

Archibald Palmer, for appellant. 
Cari L. Schurz, Jr., for appellee. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

LACOMBE, Circuit Judge (after stating the facts as above). The 
contention of appellant is that the évidence presented before the com- 
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missioner was not suflicient to justi^y his appréhension and commit-^ 
ment for trial, if the crime had been committed hère. His argument in 
support of this contention proceeds upon the theory that the évidence 
should be sufficient to stîstam a conviction, which is a wholly mistaken 
conception of the practice in thèse cases. Benson v. McMahon, 1^7 
U. S. 457, 8 Sup. Ct. 1240, 32 L,. Ed. 234 ; Ornelas v. Ruiz, 161 U. S. 
503, 16 Sup. Ct. 689, 40 L. Ed. 787. It is only necessary to présent 
siidi évidence as would justify a committing magistrate in holding the 
accused by imprisonment or under bail to await subséquent proceed- 
mgs. The provisions of the New York Code that conviction cannot 
behad on the uncorroborated testimony of an accomplice hâve no ap- 
plication. 

Appellant further contends that some of the dépositions should be 
rejected because they are not sworn to, and that, if so rejected, there 
will not be sufficient testimony left to justify the commissioner's dé- 
cision. 

By the Act Cong. Aug. 3, 1882, § 5, c. 378, 22 Stat. 216 (U. S. Comp. 
St. 1901, p. 3595), amending section 5371, Rev. St. U. S., it isprovided: 

"That In ail cases whwe any depositlOBS, warrants, or other papers or cop- 
ies thereof shall be offered In évidence upon the hearlng of any extradition 
case under title sixty-six of the Revised Statutes of the United States, such 
dépositions, warrants, and other papers, or the copies thereof, shall be re- 
ceived and admitted as évidence on such heiaring for ail the purposes of such 
hearlng if they shall be properly and legally authenticated so as to entltle 
them to be reeelved for einiilar purposes by the tribunals of the f orelgn coun- 
try (rom which the accused party shall hâve escaped, and the certifleate of 
the principal diplomatie or consular offlcers of the United States résident in 
such forelgn country shall be proof that aay déposition, warrant or other 
paper or copies thereof, so offered, are authenticated in the manner required 
by this act." 

Ail the dépositions in this case were properly and duly authenticated 
as the statute requires. The witnesses testified in the Prussian court 
before a Councillor of the Landericht Foth as examining magistrate in 
a criminal pi'oçeeding against Glaser and others. It appearâ from the 
certificate that one of the witnesses, , George Diet?, was not sworn, 
because he was a minor under 16 years of âge, and the German law 
does riot allow him to be sworn. Some of the other witnesses were 
accomplices, being prosecuted with Glaser, and the German law does 
not allow them to be sworn. Although not swprn, however, thèse 
witnesses gave their testimony in the présence of the court, fully in- 
formed of what they were doing, realizing what might be the resuit of 
their statements upon the personal liberty of the accused, and under 
circumstances which laid the obligation upon their consciences to tell 
the truth. Ordinarily we say hère that a committing magistrate can- 
not hold a person accused of crime except upon "sworn" testimony; 
but that is not strictly accurate, there are persons who hâve conscien- 
tious scruples about taking any oath at ail, and their testimony is re- 
ceived wben'they "solemnly, sincerely and truly affirm." Such testi- 
mony is accepted because the circumstances under which they iruke 
their s*aten*ents are deemed the fuU équivalent of the invocation of 
the Suprême Being or of laying hand upon the Gospels. No magis- 
trate hère would décline to commit an accused person merely because 
ail the witnesses against him had conscientious scruples about swear- 
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ing to the testimony. If such affirmations would be received in the 
case of an offense committed hère, when the witness has conscientious 
scruples, we sec no reason why similar aiïîrmations made in a German 
court, because the German government has conscientious scruples 
about administering oaths to minors and accomphces, should not be 
accorded Hke competency. This opinion seems to be entirely in ac- 
cord with the latest deHverance of the Suprême Court upon a similar 
question in Elias v. Ramirez (January 3, 1910) 315 U. S. 398, 30 Sup. 
Ct. 131, 54 L. Ed. . 

The first offense charged against the petitioner is that he f orged the 
acceptance of one Fritz Dueker to a bill of exchange for 4,200 marks, 
and the acceptance of one L. Arndt to a bill of exchange for 4,000 
marks ; that he presented both of thèse f orged bills to Solomon Del- 
monte of Berlin for discount, and that in order to convince Delmonte 
of their genuineness he gave to Delmonte a letter signed by the firm 
of Kuechling & Co., which Glaser had also forged ; that Delmonte 
thereupon discounted the bills. Delmonte testified, under oath, that 
Glaser presented him the two bills, which Delmonte discounted for 
3,100 marks and other valuable considération. Dueker and Arndt 
both testified, under oath, that they never signed any such acceptances. 
The circumstances that the drafts were not shown to the witnesses is 
immaterial; a person's testimony that he never' signed a described 
document might be quite convincing to a jury although the document 
itself were lost or destroyed. Hearing from Dueker and Arndt that 
they had never signed the acceptances, Delmonte sent for Glaser, who, 
on being informed of their statements, took out of his pocket and ex- 
hibited to Delmonte a letter purporting to be signed by Erich Kuech- 
ling & Co., in which it was made to appear that the acceptances had 
been sent to Glaser by that firm in the ordinary course of business. 
His suspicions being aroused, Delmonte arrangea for a further inter- 
view with Glaser, at which a police officer, one Wolter, was présent, 
and then made a charge against Glaser. Glaser made some excuse to 
go to the closet, where, as Wolter testified under oath, he attempted to 
destroy the Kuechling letter by tearing it up and throwing the pièces in 
the basin. They were rescued and pieced together, and Kuechling tes- 
tified under oath that the letter was a forgery. It is difficult for us to 
understand upon what theory petitioner questions the sufiîciency of this 
évidence. Had the facts taken place hère it is inconceivable that any 
committing magistrate would hâve hesitated for a moment to hold 
Glaser for the action of the grand jury, under the charges of forgery 
and of uttering forged documents. 

It is unnecessary to go in further détail through the other charges. 
In cases where one is charged with uttering forged notes, and similar 
crimes, évidence as to other offenses is admissible. Sapir v. U. S. (C. 
C. A., 2d Circuit, November 9, 1909) 174 Fed. 219. With the illumi- 
nation cast upon the petitioner by the testimony under the first charge, 
it is sufficient to say that there is quite enough in the dépositions pre- 
sented by the demanding government to warrant the commissioner in 
holding, as to ail the charges, that he should be sent to answer them 
to the country from which he fled. 

Both orders are affirmed. 
176 F.— 45 
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NORTHERN PAC. RY. CO. et al. v. UNITED STATES. 

(Circuit Court of Appeals, Nlnth Circuit. February 7, 1910.) 

No. 1,719. 

1. Public Lands (§ 81*) — Lands Subjbîct to Sélection in Lieu op Park 

LaNDS— CONSTBUCTION OF STATUTE. 

Act Marcli 2, 1899, c. 377, 30 Stat. 993, creating the Mt. Rainier Na- 
tional Park, and authorlzlng the Northern Pacific Railroad Company, on 
reconveying Its lands within such park to the United States, to "sélect an 
equal quantity of nonmlneral public lands, se classifled as nonmineral at 
the time of actual government survey, which bas been or shall be made," 
etc., in lieu of those so reconveyed, requlres that the lands so selected 
shall be in fact "nonmlneral public lands," which is the plain provision of 
the act and in accordance with the séttled pollcy of Congress ; and the Com- 
pany waa not ehtitled to sélect lands then known to be minerai lands, 
valuable for their ooal deposits, merely because at the time of their survéy, 
several years bef ore, they were classifled as nonmineral, and patents te- 
sued to it for such lands with knowledge of their true character were 
without authority of law, and wlU be canceled at suit of the government. 

[Ed. Note. — For other cases, see Public Lands, Dec. Dig. § 81.*] 

2. Public Lands (§ 102*)— AuTHOEirr of Land Department— 'Cobrection of 

'StisTAKES. ■' ' 

Fraud in the entty or sélection, or àny mlstake of law or lack of au- 
tihorlty on the part of the Offlcers of the Land Department to make thé 
entry, sale, or exchange, as the casemay be, of the public lands, may be 
inquired into and, determiued by that department at any time prier to the 
issuance of patent. 

[Ed. Note. — For other cases, see Public Lands, Dec. Dig. § 102.*] 

Appeal f rom the Circuit Court of the United States for the District 
of Montana. 

Suit in equity by the United States against the Northern Pacific 
Railway Company and others. Decree for complainant (170 Fed. 
498), and défendants appeal. Affirmed. 

WilUam Wallace, Jr., John G. Brown, R. F. Gaines, Charles W. 
Bunn, and Charles Donneilly, for appellants. 

T. J. Walsh, C. B. Nolan, James W. Freeman; U. S. Atty., and 
Frank Hall, for the United States. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

ROSS, Circuit Judge. The appellee brought this suit to obtain a 
decree annuUing certain patents which had been issued to the appel- 
lant Northern Pacific Railway Company, as the successor in interest 
of the Northern Pacific Railroad Company, for certain coal lands sit- 
uated in Carbon county, Mont. Congress, by act approved March 3, 
1899 (30 Stat. 993, c. 374), provided for the création within certain 
specified boundaries of a national park in the state of Washington, 
the title of the act being "An act to set aside a portion of certaindands 
in the state of Washington, now kn,own as the Pacific Forest Reserve, 
as a public park to be known as the Mt. Ranier National Park." Prior 
to the passage ,of that act certain lands falling within those exterior 
boundaries had been conveyed by the government to the Northern 

•For other cases see same topic & § nvmbeb lu Dec. & Am. Digs. 1907 to date, & Kep'r Indexe* 
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Pacific Railroad Company as a part of the land grant made to it by 
Congress, and to which lands the Northern Pacific Railway Company 
subsequently succeeded. The third and fourth sections of the act of 
March 2, 1899, are as f ollows : 

"Sec. 3. That upon exécution and flling with the Secretary of the Interlor 
by the Northern Pacific Railroad Company of proper deed releasing and con- 
veying to the United States the lands in the réservation hereby ereated, also 
the lands In the Pacific Forest Reserve which hâve been heretofore granted by 
the United States to said company, whether surveyed or unsurveyed, and 
which lie opposite said company's constructed road, said company is hereby 
authorlzed to sélect an equal quantity of noumineral public lands, so classi- 
fied as nonmineral at the time of actual government survey which bas been 
or shall be made, of the United States, not reserved, and to which no adverse 
rlght or claim shall bave attached or bave been initiated at the time of the 
making of such sélection, lying within any state into or through which the 
railroad of said Northern Pacific Railroad Company runs, to the estent of the 
lands so rellnquished and released to the United States: Provided, that any set- 
tiers on lands In said national park may relinqulsh their rlghts thereto and take 
from the public lands in lieu thereof to the same extent and under the same 
limitations and conditions as are provided below for forest reserves and na- 
tional parks. 

"Sec. 4. That upon the flling by the said railroad company at the local land 
office of the land district in which any tract of land selected, and the payment 
of the fées prescribed by law in analogous cases, and the approval of the Sec- 
retary of the Interlor, he shall cause to be executed in due form of law, and 
delivered to said company, a patent of the United States conveying to it the 
lands so selected. In case the tract so selected shall at the time of sélection be 
unsurveyed, the list filed by the company at the local land office shall describe 
such tract in such manner as to designate the same with a reasonable degree of 
certainty; and within the period of three months after the lands including 
such tract shall hâve been surveyed and the plats thereof filed by said local 
land office, a new sélection list shall be filed by said company describing such 
tract aceording to such survey ; and in case such tract as originally selected 
and described in the list filed in the local land office shall hâve precisely con- 
formed with the Unes of the officiai survey, the said company shall be per- 
mitted to describe such tract anew so as to secure such conformity." 

On the 19th of July, 1899, the Northern Pacific Railway Company, 
as successor in interest of the Northern Pacific Railroad Company, 
executed its deed conveying to the United States its lands within the 
proposed park, and thereby became entitled to sélect and receive an 
equal quantity of the class of lands described in section 3 of the act of 
1899 above set out. In December of the same year the railway com- 
pany selected the lands in suit, which had been surveyed by the govern- 
ment several years theretofore, and had been by its surveyor "classified 
as nonmineral at the time of actual government survey." As a matter 
of fact the lands so surveyed were minerai lands, which fact was 
known to the railway company at the time of its sélection of them, 
and it was because of their known minerai value that they were so 
selected. The sélections were approved by the register and receiver 
of the local land office, and transmitted to the Commissioner of the 
General Land Office at Washington. Thereafter, and previous to the 
issuance of any patent for such lands, varions persons, seeking to en- 
ter portions of them under the provisions of the United States statutes 
relating to minerai lands, asked for the cancellation of the sélections 
made by the railway company, upon the ground that the lands in ques- 
tion contained valuable deposits of coal, and protested against the issu- 
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ance of patents therefor to the railway company. It was finally held 
by the Secretary of the Interior (Davenport v. Northern Pacific Rail- 
way Co., 32 Land Dec. Dep. Int. 38) that the railway company was 
entitjed to sélect thèse lands under the act of March 3, 1899, and ac- 
cordingly on the 17th of August, 1903, patents covering them were 
issued to the company. The facts above stated are undisputed, and 
the case of the government rests upon the alleged mistake of law on 
the part of the officers of the Land Department in issuing the govern- 
ment patents, pursuant to their ruling that the railway company was 
entitled to sélect and hâve patented to it under the provisions of the 
act of March S, 1899, minerai lands of the United States, at the time 
knowing them to be such, provided such lands had theretofore been 
erroneously classified by the government surveyor as nonmineral. 

We agrée with the court below that the construction placed by the 
Land Department upori the act of Congress was wrong. The provision 
for the exchange of lands is that for ail lands within the exterior 
boundaries of the part conveyed to the United States by the railway 
company the latter was authorized "to sélect an equal quantity of non- 
mineral public lanus, so classified as nonmineral at the time of actual 
government survey which has been or shall be made, of the United 
States, not reserved," etc. The effect of the Land Department's con- 
struction of this language is to practically eliminate the words "non- 
mineral" and "so," and give to the act the précise meaning it would 
hâve if the provision read; 

"Said company is hereby authorized to sélect an equal quantity of public 
lands, classified as nonmineral at the time of tlie actual government survey." 

It is manifest, we think, that that cannot be properly donc, not only 
because each word in a statute must be given eiïect where that is pos- 
sible, but also because such a construction absolutely éliminâtes the 
most important words in the clause in question, to wit, "nonmineral" ; 
for in acts almost innumerable relating to the disposai of the public 
lands Congress has manifested its consistent and insistent intent that 
its known minerai lands should be disposed of only in accordance with 
the provisions of its statutes governing that class of lands. The ambig- 
uity suggested in respect to the language is, in our opinion, more ap- 
parent than real. We repeat the language, as follows : 

"Said company is hereby authorized to "sélect an equal quantity of non- 
mineral public lands, so classified as nonmineral at the time of actual govern- 
ment survey which has been or shall be made, of the United States, uot re- 
served," etc. 

The words "public lands" in this clause are qualified by the adjective 
"nonmineral," which précèdes them, as well as by the phrase "so 
classified as nonmineral at the time of the actual government survey 
which has been or shall be made," which follows them. In other 
words, the lands authorized by Congress to be taken by the railway 
company in lieu of lands conveyed by it to the United States must not 
only hâve been classified by the government surveyor as nonmineral, 
but must be nonmineral in fact. As is well said by the Attorney Gen- 
eral: 
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" 'He was a black ïartar of the TJkrane breed,' means exaetly the same as 
'He was a black Tartar, and of the TJkrane breed.' " 

Under this act, if at the time of the application for the land by the 
railway company the Land Office finds the land applied for classified 
as minerai at the time of the actual survey, the sélection must be re- 
jected. If returned by the government surveyor as nonmineral, in- 
quiry as to the true character of the land is still open to the government 
up to the time of issuance of its patent. The law in respect to that 
matter is well settled. Fraud in the entry or sélection, or any mistake 
of law or lack of authority on the part of the officers of the Land De- 
partment to make the entry, sale, or exchange, as the case may be, of 
the public lands, may be inquired into and determined by that depart- 
ment at any time prior to the issuance of patent (Orchard v. Alexander, 
157 U. S. 372, 383, 15 Sup. Ct. 035, 39 L. Ed. 737; Lumber Co. v. 
Rust, 168 U. S. 589, 593, 18 Sup. Ct. 208, 42 L. Ed. 591 ; Diller v. 
Hawley, 26 C. C. A. 514, 81 Fed. 651; Hawley v. Diller, 178 U. S. 
476, 20 Sup. Ct. 986, 44 L. Ed. 1157), after which the matter becomes 
subject to inquiry only in the courts (U. S. v. Stone, 2 Wall. 525, 535, 
17 L. Ed. 765 ; Moore v. Robbins, 96 U. S. 530, 24 L. Ed. 848; U. S. 
V. Schurz, 102 U. S. 378, 396, 2G L. Ed. 167 ; Bicknell v. Comstock, 
113 U. S. 149, 151, 5 Sup. Ct. 399, 28 L. Ed. 962 ; Mining Co. v. Camp- 
bell, 135 U. S. 286, 10 Sup. Ct. 765, 34 L. Ed. 155 ; Williams v. U. S., 
138 U. S. 514, 11 Sup. Ct. 457, 34 L. Ed. 1026). But matters of fact, 
such as the character of the land, its condition as to occupancy, and the 
like, when once investigated and determined by the officers of the Land 
Department, and the applicant allowed to sélect or enter and pay for 
it, vests a right which cannot be affected by subséquent discoveries in 
respect to its character or condition. Authorities supra; Colorado 
Coal & Iron Co. v. U. S., 123 U. S. 307, 328, 8 Sup. Ct. 131, 31 L. Ed. 
182 ; Spratt v. Edwards, 15 Land Dec. Dep. Int. 290, 291 ; Davis' 
Adm'r v. Weibbold, 139 U. S. 507, 11 Sup. Ct. 628, 35 L. Ed'. 238; 
Jones V. Driver, 15 Land Dec. Dep. Int. 514, 518; and numerous cases 
cited in Olive Land & Development Co. v. Olmstead (C. C.) 103 Fed. 
568. 

The judgment is affirmed. 



HALLA et al. v. ROGERS et al. 

(Circuit Court of Appeals, Ninth Circuit. Febniary 7, J910.) 

No. 1,7G4. 

Mines and Minebals (§ 67*) — Mining Lease— Wrokgful Exclusion dp 
Lesseb— Jtibisdiction of Equity to Grant Relief by Injunction Afteb 
Expiration of Tebm. 

Défendants leased a placer mlnicg clalm to complalnants for a term of 
years with tlie right to work the same and extract the minerai therefrom, 
paying a percentage of its value as royalty, during the term ; time being 
of the essence of the eontract. Before the expiration of the first year, 
défendants wrongfully excluded complalnants from the claim and pre- 
vented them from working it during the entire remainder of the term. 



•For other cases eee same topic & 5 numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Hcïd, that the Instrument, In addition to belng a démise of the claim for 
the term stated, also vested complainants wlth the rlght to become tbe 
owners of the minerai therein on condition that it be extracted and con- 
verted into Personal ty dnrlng sueh term; that, having wrongfuUy pre- 
vented complainants from complying wlth such condition, défendants 
thereby walved or estopped themselves from exerclsing the right to ex- 
clude complainants from the claim on the expiration of the term, and 
until they had a reasonable time to extract the ore they had contracted 
to purehase; and that a court of equlty had power to protect complain- 
ants In the exercise of such right by Injunction, where it would resuit 
In irréparable injury. 

[Ed. Note. — For other cases, see Mines and Minerais, Cent. Dig. § 187 ; 
Dec. Dig. S 67.*] 

Appeal from the District Court of the United States for the Second 
Division of the District of Alaska. 

Suit in equity by W. J. Rogers and Albert Fink, copartners as the 
Golden Bull Mining Company, and others, against Otto Halla and 
others. From an order granting a preliminary injunction, défendants 
appeal. Afïirmed. 

Elwood Bruner, J. Allison Bruner, Wm. A. Gilmore, Albert H. El- 
liot, and P. M. Bruner, for appellants. 

J. C. Campbell, W. H. Metson, F. C. Drew, C. H. Oatman, and J. 
A. MacKenzie, for appellees. 

Bef ore GILBERT and MORROW, Circuit Judges, and HUNT, 
District Judge. 

HUNT, District Judge. This is an appeal by défendants from an 
order of injunction pendente lite granted by the United States District 
Court for the Second Division of Alaska, restraining défendants from 
interfering with the peaceable possession of the Golden Bull placer 
mining claim, situated in the Cape Nome recording district. Omitting 
détails and such other matters as are unnecessary to the considération 
of the questions involved, the material f acts may be stated thus : 

The complaint filed June 30, 1909, states, in substance: That on 
February 26, 1906, défendants, who were owners of the Golden Bull 
placer claim, made in writing a so-called "lease" thereof to plaintiffs 
for a term ending July 1, 1909, which provided, among other things, 
that time was of its essence, that plaintiffs should at once enter upon 
and work and mine the claim steadily and continuously during the min- 
ing seasons, that they should do the necessary représentation, that they 
should keep a true account of ail clean-ups, and that they should pay 
to défendants certain percentages of the values of ail gold and other 
metals extracted during the term; that on February 17, 1907, de- 
fendants wrongfully ejected plaintiffs from, and took possession of, 
the claim, whereupon plaintiffs brought a certain action against de- 
fendants to recover possession, in which action défendants pleaded 
that plaintiffs had breached the covenants of the lease, the action re- 
sulting in a.judgment for plaintiffs, which was affirmed by this court; 
that, in obédience to the mandate of this court in that action, plain- 
tiffs were reinstated and yet remain in possession of the claim; that 
as soon as plaintiffs were put in possession, June 1, 1909, défendants 
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conspired to secure an injunction against plaintifïs' opening or work- 
ing tbe daim, and succeeded on June 3, 1909, in obtaining it upon giv- 
ing a $25,000 bond, whereby plaintiflfs hâve been prevented from 
working the daim during the remainder of the term; that the con- 
spiracy was for the purpose of preventing plaintiffs from enjoying the 
fruits and profits of the lease, and with an agreement that the plain- 
tiflfs therein would, on July 1, 1909, dismiss the coUusive action, and 
thereupon the défendants would themselves take possession and work 
the daim and take the proceeds; that ail the pay gravel could and 
would hâve been mined and extracted by plaintiff during the term but 
for the wrongful acts and conspiracies of défendants, and that because 
of such acts and conspiracies plaintiffs hâve been and are unable to 
enjoy any of the benefits or profits from the lease; that unless plain- 
tiflfs be permitted to enjoy the leasehold estate for such reasonable time 
as may be necessary for them to work the daim and extract the miner- 
ais which they could and would hâve taken out but for the wrongs of 
défendants, they will suflfer damages in the sum of $75,000 ; that de- 
fendants threaten to, and will, unless restrained by the court, on July 
1, 1909, oust and éject plaintiffs, and thereupon extract the minerais 
to which plaintiffs are entitled and couvert them to their own use; 
that défendants are unable financially to respond in damages to plain- 
tiffs. Plaintiffs pray for a decree quieting titte in them as to their 
leasehold estate, for an injunction against défendants restraining them 
from asserting that the leasehold estate terminated on July 1, 1909, 
and adjudging that plaintiffs' estate began February 26, 1906, and will 
end when the plaintiffs hâve had a reasonable opportunity, free from 
défendants' interférence, to enjoy the benefits and profits which they 
would hâve enjoyed but for défendants' wrongs, and for gênerai rehef. 
Défendants demurred. On a rule to show cause why an injunction 
pending suit should not issue as prayed for, a hearing was had at which 
the évidence tended to establish the material allégations of the com- 
plaint, and on July 10, 1909, an order was entered enjoining pendente 
lite défendants from interfering with plaintiffs' possession of the 
claim,; and at the same time restraini'ag défendants from mining or ex- 
tracting any gold or gold dust while the injunction remains in force, 
From that order the défendants hâve appealed. 

Appellants contend that the complaint does not state facts sufficient 
to warrant the exercise of injunctional jurisdiction. It is insisted with 
vigor that, although courts in proper cases may reform or recast a 
contract so as to make it express the agreement actually made, or can- 
cel or rescind a contract for fraud, accident, or mistake practiced, hap- 
pening or existing when the agreement was reduced to writing, yet 
they may not make contracts for parties ; and it is asserted in substance, 
that since the lease hère involved was, when entered into, free from 
taint of fraud or infirmity of accident or mistake, plaintiffs cannot 
rightly seek, and the court cannot rightly grant, an enlargement of the 
term stipulated by the parties. From thèse premises défendants draw 
the conclusion that the complaint, which shows that the leasehol^ estate 
expired on July 1, 1909, is insuflScient, and hence that the tempofarjj 
injunction was erroneously granted. 
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We concède, as an elementary proposition, that no' court, whether 
administering légal or équitable remédies, may make contracts. Courts 
may déclare what contracts were made, and award appropriate relief 
by way of damages or spécifie performance, or both. But we cannot 
sustain the contention that in the case at bar plaintiffs seek only to in- 
duce the court to make or alter a contract, or that the court, by its 
order, has made a contract or altered the contract contained in the lease. 
Perhaps the words of the complaint, literally interpreted, bear the 
meaning which défendants place upon them. But the complaint sets up 
the facts and prays for gênerai relief as well as for the spécifie remédies 
to which plaintiffs deem themselves entitled upon those facts. They 
will, therefore, be awarded such relief, if any, as the pleadings and 
proof warrant. 

What, in brief, is the situation? On Pebruary 26, 1906, défendants 
made a lease to plaintiffs of an unpatented placer claim for a term end- 
ing July 1, 1909, under covenants on plaintiffs' part to do the annual 
représentation work, to mine the claim steadily and continuously dur- 
ing the term on pain of f orfeiture, and to pay of the value of the depos- 
its extracted certain percentages as royalty. Within less than a year 
after the term began, défendants wrongfully ousted plaintiffs and kept 
them out of possession until plaintiffs regained possession on June 1, 
1909, and on June 3d — two days later — in furtherance of the conspir- 
acy, and by means of a collusive suit, and with the purpose of prevent- 
ing plaintiffs f rom working the claim and to drive them to an action for 
damages, so that défendants, who are ail insolvent, might, on July 1, 
1909, and immediately thereafter, take possession, eject plaintiffs, and 
mine and extract deposits of great value, défendants stopped ail work 
by plaintiffs. But for the wrongful acts, conspiracy, and collusion of 
défendants, plaintiffs could and would hâve extracted ail the pay gravel 
in the claim, and unless permitted to work the claim for such reason- 
able time after Juif 1, 1909, as will enable them to do what they were 
prevented by défendants from doing, they will be irreparablv damaged 
in the sum of $75,000. 

In an endeavor to ascertain what property, if any, is conveyed, and 
what rights, if any, are granted, by an instrument, whether it be called 
a lease or something else, affecting mining claims or minerais, some 
important distinctions must be observed. Minerais are land (United 
States v. Castillero, 2 Black, 17, 17 L. Ed. 360) so long as they are 
undisturbed, and must be conveyed with the same formalities as other 
lands are conveyed. The owner of both the minerais and the other 
land may convey the minerais, in which case the corpus — the corporeal 
hereditament — passes. Thereby a severance is effectéd, the vendor 
remaining the owner of that part of the land which does not consist 
of minerais, and the vendee owning the land which consists of minerais. 
The owner may, on the other hand, convey the minerais upon condition 
that the vendee extract them by a spécifie time, or in a stipulated mode, 
or that title shall pass only when certain royalties be paid; in thèse 
instances there is no présent consummated sale. An example is found 
in Plummer t. Hillside Coal & Iron Co., 104 Fed. 208, 43 C. C. A. 490, 
where the lease contained words of présent démise with the right in 
the tenant to remove the coal within 100 years ; and, although the court 
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in that case said that the words of the présent démise operated as a 
"sale of coal with the right to removal within 100 years," it should 
seem that the court meant to déclare that the démise operated as a 
contract for the sale of the coal, the sale to take place only when, within 
the term, the coal should be raised. In the case at bar there was no ' 
présent or out-and-out sale of the minerais made in the instrument, 
called a "lease," of February 2G, 1906. Its language is not such as, of 
itself, could then convey the minerais lying within the demised claim. 
But although the minerais were not sold to plaintiffs by that instru- 
ment, défendants parted with certain interests in them, and plaintiffs 
acquired certain vested rights to them. By that instrument défendants 
did two things: (1) They demised to plaintiffs the claim for a term 
ending July 1, 1909 ; (2) they granted to plaintiffs the right, expiring 
July 1, 1909, to work the claim and extract the minerais which upon 
extraction should belong to plaintiffs. Now, (1) the démise was of 
a corporeal thing or hereditament ; (2) the grant of the right to plain- 
tiffs to take the minerais, which right was exercisable by them within 
the lands of défendants, was an incorporeal thing or hereditament. 
This right is at common law that species of an incorporeal hereditament 
called the right of "turbary" or of "profit à prendre." 

That such grant is of an incorporeal right or hereditament is well 
established (United States v. Castillero, supra ; Johnstown Iron Co. v. 
Cambria Iron Co., 32 Pa. 241, 72 Am. Dec. 783), notwithstanding the 
loose statement made by some text-writers and courts to the effect that 
such a grant is an out-and-out présent sale. 

The instrument of February 26, 1906, contained on the part of the 
défendants the implied covenant of quiet enjoyment during the term, 
and, of course, that défendants would not interfère with plaintiff's 
possession, work, and extraction. Défendants impliedly covenanted 
that plaintiffs might, without let or hindrance by them, hâve the full 
term of the lease for exploration and extraction, and also that im- 
mediately upon extraction the minerais should become the property 
of plaintiffs. In other words, défendants covenanted that they would 
not breach the contract, but would permit plaintiffs to exercise the 
right granted of being the owner of ail, or so much of. the minerais, 
as plaintiffs could extract during the full term. Défendants, for a 
valuable considération, therefore, granted to plaintiffs the right to 
acquire the ownership of that which was real property when the grant 
was made, upon the condition that the right should be exercised by 
July 1, 1909. Plaintiffs performed the agreement on their part, ex- 
cept in so far as they were prevented from doing so by the unlavirful 
acts of the défendants. By such unlawful acts plaintiffs were pre- 
vented from extracting the minerais within the term expressly stip- 
ulated by the parties. True, time was declared to be of the essence 
of the contract; but défendants wrongfully prevented the plaintiffs 
from working steadily and continuously, and also from taking out the 
minerais, within the term so fixed. 

Looking through the form and shadow to the substance, as we 
must (Texas v. Hardenberg, 10 Wall. 89, 19 L. Ed. 839), we perceive 
that défendants contracted in writing for the sale or disposai to plain- 
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tiffs of certain land, the sale or disposai to be consummated and the 
légal title to pass when, and as soon as, plaintifïs, by extraction beîore 
July 1, 1909, converted the lands into chattels. What is called a min- 
erai lease is, said Lord Cairns, in Gowan v. Christie, 2 Scottish Appeals, 
L. R. 373, really "a liberty given to a particular individual, for a spé- 
cifie length of time, to go into and under the land, and to get certain 
things there if he can find them, and to take them away, just as if he 
had bought so much of the soil," and, when his L<ordship remarked 
that such a lease is a sale out-and-out, he referred, as we think, to the 
time of extraction. Whether we hold the conduct of défendants was 
a waiver, or amounted to a quasi estoppel, the effect is the same. An 
injunction restraining défendants from taking advantage of their own 
wrong which prevented plaintifïs' enjoyment, within the term, of the 
profits of the contract, bears, in its nature and efïect, much resemblance 
to a decree specifically enforcing the contract in plaintifïs' favor ; de- 
fendants, by their own wrongful acts, either having waived the stipu- 
lation as to the term, or being quasi estopped to assert it. Equity acts 
specifically, endeavoring to award such remedy as will put the parties 
precisely in the condition which they should occupy, and does not 
award relief by way of compensation except under extraordinary cir- 
cumstances. It will not sufïer the invasion of a right without afiford- 
ing the appropriate remedy, and such is the flexibility of the remédies 
which such a court may grant that it is indeed difficult to conceive of 
a State of facts in which its strong arm is powerless to interfère. The 
wrongful acts which the défendants threatened to do are destructive 
trespasses— ^trespasses which, if not restrained by the court, will re- 
suit in a destruction of part of the freehold, in and to which freehold 
the plaintiflfs hâve a vested right which will, if they be protected there- 
in, ripen into a perfect title. The efïect of a perpétuai injunction, if 
decreed, will be to prevent défendants from working the claim and ex- 
tracting the minerais, and tp permit plaintifïs, who hâve not been able 
so to do because of the wrongs of défendants, to mine the claim and 
extract the minerais therefrom. 

The destructive trespasses threatened by the défendants are injuries 
which are irréparable by définition, the injury going to the substance 
of the estate (Boyd v. Desrozier, 20 Mont. 444, 53 Pac. 53) ; and it is 
there fore unnecessary to consider the question of the adequacy of the 
$25,000 bond, or the insolvency of the défendants, though thèse con- 
sidérations might be of moment under difïerent circumstances. The 
équitable doctrines which are applied every day to other contracts for 
the sales of lands seem to be those which should hère govern. Where 
a vendor wrongfully prevents a vendee from performing a condition 
précèdent on his part to be performed, under a valid executory con- 
tract, courts will not suffer the vendor to escape on the ground of such 
default occasioned by his own wrong, but will order that if the vendee 
perform within a time certain, the vendor must convey. So if the les- 
sor unlawfully prevents the lessee from removing from the demised 
property a house which the latter had the right to remove during the 
term, by virtue of an agreement in the lease, and the légal remedy be 
inadéquate, the chancellor will, we think, after the expiration of the 
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term, enjoin the lessor from interfering with its removal by the lessee, 
even though the house belong to the lessor. Were the plaintiffs now 
working the claim and extracting the minerais, could défendants in a 
suit brought by them to oust plaintiffs, or to enjoin them from working 
and extracting the deposits, prevail against the facts in this suit if 
pleaded by the plaintiffs? Would the court déclare that plaintiffs 
were withôut right within a reasonable time to become the owners 
of the property which défendants agreed might become theirs? We 
believe that both questions would be answered in the négative. 

It is apparent to us that if the plaintiffs be not granted the remedy 
of injunction they will be irreparably injured. The awarding of this 
remedy is not discordant, but is in harmony, with the principles which 
must guide a court of equity. The lack of case précèdent for the ap- 
plication of the principles which we invoke is no obstacle to the grant- 
ing of the remedy, which is clearly indicated, and, indeed, required, 
by the undisputed facts. 

The order is, therefore, affirmed. 



OREGON OO. V. ROE. 

(Circuit court of Appeals, Nlnth Circuit. February 7, 1910.) 

No. 1,727. 

1. Carriers ($§ 320, 347*) — ^Actios— Questions for Jtjet. 

In an action by a woman to reeover for an injury received by having 
her foot caujjht hetween an elevator and the slde of the well in defend- 
ant's buiWing, while she was waitlng for or stepping Into the elevator, 
the évidence hcld to justify the submission to the jury of the questions 
of defendant's négligence In maintaining the elevator in a defectlve con- 
dition and of plaintiffs contributory négligence. 

[Ed. Note.— For other cases, see Carriers, Dec. Dig. |§ 320, 347.*] 

2. Caebikbs (§ 317*) — Defeciive Elevator— Actions— Evidence. 

In an action to reeover for a Personal injury alleged to hâve been caused 
by the defectlve condition of a passenger elevator in defendant's building, 
which isiused It to rise or fall suddenly and prevented its proper eontrol 
by the operator, where there was évidence tending to show that such 
effect vi'ould follow leaking valves, and that the valves were found leak- 
ing immediately after the accident, évidence was admissible to show that 
Budden movements of the elevator, slmilar to that at the time of plain- 
tiffs injury, had previously been observed by others. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. i 1299 ; Dec. Dlg. 
f 317.*] 

3. Négligence (§ 13*) — Derkees of Négligence— Instructions. 

An instruction as to the division of négligence into slight, ordinary, or 
gross cannot be usef ully applled in trials of cases ; their signification 
varying according to the circumstances, untll there are so many real 
exceptions that tîtie words can scarcely be said to hâve any real appli- 
cation. 

[Ed. Note.— For other cases, see Négligence, Cent. Dig. § 15 ; Dec. Dig. 
S 13.*] 

In Error to the Circuit Court of the United States for the District 
of Oregon. 

•For other cases see same topic & S numebb In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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Aetîôn by Julia J. Roe against the Oregon Company. Judgment for 
plaintiff, and défendant brings error. Affirmed. 

Dolph, Mallory, Simon & Gearin, for plaintiff in error._ 

James N. Davis and Frank W. Walden, for défendant in error. 

Before GILBERT and MORROW, Circuit Judges, and HUNT, 
District Judge. 

HUNT, District Judge. Action at law by Julia J. Roe, plaintiff, 
against the Oregon Company, défendant, to recover damages for an 
injury to her foot, which was caught between the bottom of an hydrau- 
lic elevator and the seventh floor of the Marquam Building, in Port- 
land, on April 28, 1908. The complaint sets forth that the défendant 
Company was the'owner of the Marquàm Building, and of a certain 
passenger elevator therein, which had been negligently permitted to be 
eut of repair and to remain in an unsafe and dangerous condition. The 
alleged fault with the elevator was that at times it would not stop and 
remain still for passengers to enter or leave it, but would move up and 
down without the operator's power of control. Plaintiff also alleged 
that: 

"On sald 28th day of Aprll, 1!>08, the plaintiff, whlle going from the eeventh 
floor of pald building to the exlt thereof , when the door of the gaid cage of sald 
defeotlve elevator was opened and the cage was in readiness, plaintiff was In- 
vlted by the opérator thereof to step Into said cage. She stepped forward to 
enter it, and at the same time sald cage, because of sald defeetlve condition, 
suddenly œoved upward, and the plaintiff, without any fault or negleot on her 
part, was caught by the recoU or sudden dropplng downward of sald cage, and 
plaintiff was thrown down, and her foot was by said cage crushed, broken, and 
Injured, and she was caused great pain and sufferlng, and her foot and leg were 
paralyzed and made lame by sald injuries, ail of which has damaged the plain- 
tiff in the sum of twenty-flve thousand ($25,000) dollars." 

The defendant's answer denied ail the material allégations of the 
complaint with respect to the injury and the way it occurred, and set 
up contributory négligence on the part of the plaintiff in the following 
manner: 

"That whlle thls défendant, by Its agent and servant, was so operatlng Its 
sald elevator, and whlle the sald elevattir cage was being mOved down to be on 
a level with the floôr upon which the plaintiff was standing, the plaintiff care- 
lessly and negligently stood so near the door of sald elevator well that one of 
her feet projected over the floor and Into said elevator well, so that when said 
elevator cage was moved down It caught plalntiff's foot between the elevator 
cage and the floor; that nelther thls défendant,^ nor any oflScer Or agent of 
thls défendant, had, up to the tlme plaintiff was in.inred, any notice or Knowl- 
edge of plaintlff'speculiar position ; and that the injury, whatever it was, that 
was received tiy the plaintiff, was by reason of her own carelessness and nég- 
ligence In carelessly and negligently protrudliig her foot into the elevator weU 
wliile the elevator cage was descendlng, and not on aecount of any carelessness 
or négligence of this défendant, its ofiïcers, ageiits, or servants." 

From a verdict and judgment of $4,500 in favor of the plaintiff, the 
défendant prosecutes this writ of èrror. 

One of the spécifications of error relates to the refusai of the court 
toinstruct the jury to return a verdict for the défendant, for the rea- 
son that upon the whole testimony it appeared that plaintiff was not 
entitled to recover. Two contentions are involved in this spécification : 
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(1) That the évidence introduced to prove the culpable négligence of 
the défendant is insufficient to sustain the material allégations of the 
complaint ; (2) that the évidence shows contributory négligence on the 
part of the plaintiff. There is no doubt that the testimony as printed 
in the record does not give the reader a very clear idea of exactly how 
the accident occurred ; but this is due to the f act, noted in the record, 
that several of the important witnesses illustrated and explained their 
testimony by getting down from the witness box and going through 
the motions and positions virhich they were attempting to describe. 
Thèse visual explanations and illustrations of the oral descriptions are, 
of course, not accessible to this court ; but they doubtless helped_ to 
make things plain to the jury, and aided the lower court in its décision 
that the case was one for the considération of the jury ; and, after an 
attentive examination of the évidence, it is far from apparent tous 
that, as a matter of law, no recovery could be had upon any view which 
could properly be taken of the facts the évidence tended to establish. 

There are two théories concerning the manner in which this plain- 
tifif, Mrs. Roe, was injured. One, advanced by the défendant, is that 
leaicing valves had nothing to do directly with the accident, but that 
in attempting to enter the elevator she steppCd too far with her left 
foot, and was not observant of what she was doing, and that in ap- 
proaching the elevator her left foot passed over the edge of the well, 
and the elevator, being up at the time, quickly descended and caùght 
her foot. The court instructed the jury that, if it found such a state 
of facts to be the true account of the accident, then the plaintifï was 
guilty of contributory négligence, and could not recover. On the other 
side, the plaintiff's theory was that she had stepped into the elevator 
when the floor thereof was on a level with the floor of the building, 
and that she had stepped in with her right foot, and that, as she was 
attempting to make the final step with her left foot, the elevator, owing 
to defective or leaking valves, sprang up, and that her foot, instead of 
striking the floor of the elevator, struck beneath the floor, and was 
caught as the elevator dropped down. The exclusive duty of the 
jury was to détermine from the évidence which of thèse versions was 
the correct one, and, by bringing in a verdict for the plaintiff, her the- 
ory must hâve been adopted ; that is, if the jury obeyed the instruc- 
tions of the court, and every presumption points to the conclusion that 
they did. 

The défendant corhpany contends, however, that the verdict is un- 
supported by crédible évidence and is wholly unreasonable. But, inas- 
much as plaintiff's évidence tended to sustain her theory, which was 
a very reasonable explanation of how she was hurt, and réfutes the 
plea of contributory négligence, the verdict in her favor will not be 
disturbed. 

There was évidence tending to establish the fact that immediately 
after the accident the valves of the elevator were found leaking, and 
that the effect thereof was to cause the cage to descend or to rise' sud- 
denly, and to place the cage beyond the full control of the operator; 
and there was évidence tending to show that generally the effect of 
leaking valves upon elevators, such as the one involved in this action, is 
to cause them to ascend or descend quickly, without full control of the 
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operator. Plaintiff was allowed to show that similar sudden movements 
of the elevator had been observed by others at various times in 1907 
and 1908, prior to the date of plaintiff's injury. Défendant objected, and 
now argues that it was error to hâve admitted such évidence, because it 
did not appear that the elevator was in substantially the same con- 
dition at the date of the accident as it was in the winter of 1907 and 
1908. lïiasmuch as there was évidence to sustain the contention that 
the sudden movements of the elevator at the time of the accident were 
caused by détective valves, and inasmuch as prior like movements of 
the elevator were évidence of the prior existence of leaky valves, tes- 
timony tending to establish such prior movements was compétent, in 
order to show knowledge of the defect on the part of the défendant. 
The point is not well taken. 

Error is also assigned upon the refusai of the court to give the fol- 
lowing instruction : 

"Before the plaintiff In thls action can recover, you must be satlsfled that 
such InJury as she may hâve recelved was received by her wlthout any fault or 
négligence on her part; the ruleof court. In this state being that any négligence 
on the part of the plaintiff, howeyer sllght, dlrectly contrlbuting to the injnry, 
iB suffldent to bar the plaintiff's right of recovery." 

The court gave the instruction as requested, but struck out the words 
"however sHght." We fînd no error in the action of the court. In 
Steamboat New World v. Kirig, 16 How. 469, 14 L. Ed. 1019, the 
Suprême Court expressed its doubt whether the terms "slight," "or- 
dinary," and "gross," in référence to the division of négligence into 
three degrees, could be usefully applied in the trial of cases. "One de- 
gree," said Justice Curtis, "thus desçribed, not only may be confounded 
with another, but it is quite impracticable to distinguish them. Their 
signification necessarily varies according to circumstances, to whose 
influences courts hâve been forced to yield, until there are so many real 
exceptions that the words can scarcely be said to hâve real application." 
This view was approved in the later case of Milwaukee, etc., R. R. Co. 
V. Arms et al, 91 U. S. 489, 23 L. Ed. 374, where the court expressed 
its disapprobation of attempts to fjx the degrees of négligence by légal 
définitions. Thompson (volurne 1, § 18, of his work on Négligence) 
discusses attempts to divide négligence into three classes, slight, or- 
dinary, and gross, saying it cannot be donc "by mathematical lines," 
and that such classifications indicate only that "under spécial circum- 
stances, great care and caution are required or dnly ordinary care, or 
only slight care. If the care demanded is not exercised, the case is 
one of négligence." The instructions clearly explained the requisites 
of ordinary care by proper standards, and in applying the principles 
governing contributory négligence the court expressly laid it down as 
proper that plaintiff could not recover, if there was any négligence on 
her part directly contributing to the injury she received. 

Our conclusion is that there was sufficient évidence to sustain the 
verdict, that np error was committed in the ruling upon the évidence, 
and that the charge to the jury guided them correctly as to the prin- 
ciples of law pertinent to the issues. 

Judgment affirmed. 
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JOCHEM V. COOLEY. 

(Circuit Court of Appeals, Eighth Circuit. February 21, 1910.) 

No. 3,102. 

1. ExECTJTioN (§ 258*)— Validity of Sale in Attachment Suit— Collateba-l 

Attack. 

Code Civ. Proe. S. D. §§ 209-211, authorlze an attachment to be issued to 
any county in tlie state and there levled on any property of the défend- 
ant. Section 218 provides tliat, if Judgment be entered for the plaintlff, 
the sheriffi shall satisfy the same out of the property attached upon an 
exécution issued on the judgment. Sections 321, 331, and 332 provide for 
the flllug and doeketing of a judgment for money In any county, which 
shall then be a lien on the real estate of the défendant therein, and that 
an exécution against property may be Issued to the sherifC of any county 
where the judgment Is docketed. Held, that a sale of attached real estate 
on an exécution issued to the sheriff of another county, in which the land 
Is situated, although the judgment has not been docketed In such county, 
is not void, but at most voldable, and cannot be coUaterally attacked. 

[Ed. Note. — ^For other cases, see Execution, Cent. DIg. §§ 736-739; Dec. 
Dig. § 258.*] 

2. Process (§ 151*)— "VoiD Process"— "Irbegtjlae Pkocess." 

"Void process" Is defined to be such as is issued wlthout power in the 
court to award it, or which the court has not acquired jurisdiction to 
issue in the particular case, or vs'hich fails in some material respect to 
comply with the requlslte forni of légal process. "Irregular process" is 
such as a court has gênerai jurisdiction to issue, but which is unauthor- 
ized in the particular case, by reason of the existence or nonexistence of 
some fact or circumstance rendering it Improper in such a case. 
[Ed. Note. — For other cases, see Process, Dec. Dig. § 151.* 
For other définitions, see Words and Phrases, vol. 8, p. 7341 ; vol. 4, p. 
3768.] 

In Error to the Circuit Court of the United States for the District 
of South Dakota. 

Action by Leopold E. Jochem against B. R. Cooley. Judgment for 
défendant, and plaintiff brings error. Affirmed. 

James F. Trottman (Sioux K. Grigsby, on the brief), for plaintiff in 
error. 

Robertson & Dougherty and Bailey & Voorhees, for défendant in 
error. 

Before SANBORN, Circuit Judge, and RINER and Wm. H. 
MUNGER, District Judges. 

Wm. H. MUNGER, District Judge. On the 2d day of June, 
1893, one Melvin Grigsby commenced an action against ■ Frederick T. 
Day in the circuit court in and for the county of Minnehaha, state of 
South Dakota, said court having jurisdiction thereof, to recover the 
sum of $37,700, and caused a writ of attachment to issue in said action 
out of said court, directed to the sheriff of Moody county in said state, 
which attachment was duly executed by the sheriff by levy upon the W. 
i/a of the N. E. 1/4 of section 30, township 106, range 49, in said county, 
said lands then being owned by the défendant, Frederick T. Day, and 
a return of such levy was duly made to the said circuit court of Minne- 

•For other cases see same toplc & § numbeb In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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haha county. A notice of lis pendens was aiso issued on said 2d day 
of June, describing said land, and recorded in the office of the register 
of deeds of said county of Moody, on June 3, 1893. Such proceed- 
ings were thereafter had in said action that on the 23d day of Novem- 
ber, 1894, a judgment was entered and docketed in said circuit court 
in favor of the plaintiff and against the défendant, for the sum of 
$30,084.25, which was thereafter reduced by order of said court to 
$26,128.84. On January 29, 1896, an exécution was issued out of said 
court, directed to the sherifï of Moody county, which exécution recited 
the levy of the attachment ùpon said real estate, the rendition of said 
judgment, the amount and date thereof, and also recited that a tran- 
script of the judgment was duly filed and docketed in Moody county 
on October 13, 1895. Said exécution directed the sherifï to satisfy 
the judgment out of the property so attached by the sale thereof, or 
so much as should be sufficient to satisfy said judgment, and that re- 
turn of the exécution be made within 60 days thereafter. Pursuant 
to said exécution, the sherifï of said Moody county advertised the lands 
for sale, pursuant to the statute, and sold the same on March 14, 1896, 
to Melvin Grigsby, and issued to him a sheriff's certificate of said sale, 
and on March 14, 1896, the sherifï made due return of said exécution 
and his proceedings thereunder in the manner provided by law. Said 
sale was, by the court, on April 10, 1896, duly approved and confirmed. 
On November . 16, 1896, for the considération of $400, said Melvin 
Grigsby assigned said certificate of sale to the défendant herein, B. R. 
Cooley. After the expiration of one year from the date of sale, no 
rédemption having been made thereon, the sheriflf of Moody County 
executed and delivered to the défendant herein, B. R. Cooley, a sher- 
ifif's deed for said real estate. Thereafter, on February 4, 1903, said 
Melvin Grigsby assigned the judgment to one E. R. Wynans, and a 
duly certified and authenticated transcript of said judgment, with the 
assignment thereof, was filed and docketed in the office of the clerk 
of the circuit court of Moody county, on the 26th day of February, 
1903. On the llth day of August, 1899, said Melvin Grigsby re- 
covered another judgment against said Frederick T. Day in the said 
circuit court for the county of Minnehaha for the sum of $11,278.05, 
including costs, and a duly certified transcript thereof was docketed in 
the office of the clerk of the circuit court for said county of Moody, 
on the 22d day of August, 1899, and on the 4th day of February, 1903, 
said judgment was also assigned by said Grigsby to said E. R. Wynans, 
and a certified transcript of said judgment was filed in Moody county 
on the 26th day of February, 1903. On February 24, 1903. an exécu- 
tion Was issued upon said judgment, delivered to the sherijï of Moody 
county on the 27th day of February, 1903, who levied the same upon 
the lands hereinbefore described. The sheriff, after giving notice as 
required by statute, sold the same on April 11, 1903, to Leopold E. 
Jochem, plaintiflf herein, for $150, and issued to him a sherifï's certifi- 
cate of sale therefor. Said sherifï, on April 13, 1903, made a return 
pf said exécution to said circuit court with his proceedings under said 
writ, which sale was, on June 6, 1903, approved and confirmed by the 
court, and on April 30, 1904, the sheriff of Moody county executed 
and delivered to said Jochem, plaintiff herein, a sheriff's deed for said 
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land. The défendant herein, B. R. Cooley, entered into the posses- 
sion of said real eState on or about August 7, 1897, and continued the 
occupation and possession of said premises until the commencement of 
this action. The records of the clerk of the circuit court for Moody 
county do net show entries of the fihng or docketing of the judgment 
obtained by Grigsby against Frederick T. Day on November 23, 1894, 
prior to the 26th day of February, 1903. 

On August 3, 1907, Leopold E. Jochem, plaintifï herein, commenced 
an action of ejectment against the défendant, B. R. Cooley, in this 
court. Issues were joined, trial by jury waived in writing, and trial 
had to the court. Findings of fact were made and judgment entered 
in favor of défendant, to reverse which plaintifif brings the case to this 
court by writ of error. Both plaintiff and défendant claim title to the 
land by virtue of the respective sales made by the sheriiï of Moody 
county under exécutions issued upon said judgments. Plaintifï bases 
his contention that the sale under the exécution of November 23, 1896, 
was void, and no title passed, because of the fact that, prior to the exé- 
cution and sale, no transcript of the judgment had been filed and dock- 
eted in Moody county. 

Section 209 of the Code of Civil Procédure of the state of South 
Dakota authorizes an attachment to be issued to the sherifï of any 
county in the state in which property of the défendant may be. Sec- 
tion 210 requires the sherifï to whom such warrant is directed to at- 
tach ail the real property of such debtor, and ail of his personal estate, 
or so much thereof as may be sufficient to satisfy the plaintifï's de- 
mand, costs, and expansés, etc. Section 211 requires the sherifï to 
make an inventory of the property so seized, and where real estate is 
attached to describe the same and return the warrant and such inven- 
tory within 20 days. Section 218 provides that if judgment be en- 
tered for the plaintifï in such action the sherifï shall satisfy the same 
out of the property attached by him, if it shall be sufficient for that 
purpose, upon an exécution which shall be issued on such judgment. 
Section 321 provides for the filing of a transcript of any judgment for 
the payment of money in any county in the state, and upon the filing 
of the same with the clerk of the circuit court of said county it shall 
be a lien upon ail the real estate of the judgment debtor, except the 
homestead, from the date of the filing. Section 331 provides for three 
kinds of exécutions : One against the property of the judgment debtor, 
another against his person, and the third for the delivery of the pos- 
session of real or personal property. Section 332 provides that, when 
the exécution is against the property of the judgment debtor it may 
be issued to the sherifï of any county where the judgment is docketed. 
Real property adjudged to be sold must be sold in the county where it 
lies by the sherifï of such county, or by a référée appointed by the 
court for that purpose. 

If such sale was void, and no title passed, it may be questioned in 
this collatéral proceeding. If such sale was voidable merely, it can only 
be assailed by an appropriate proceeding of review. In support of plain- 
tifï's contention that the sale was void because issued to Moody county 
before the docketing of a transcript of the judgment therein, we are 
cited to the cases of McDonald v. FuUer, 11 S. D. 355, 77 N. W. 581, 
176 F.— 46 
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U Am. St. Rep. 815; Carson v. Fuller, 11 S. D. 50S, 78 N. W. 960, 
74 Am. St. Rep. 833; Locke v. Hubbard, 9 S. D. 364, 69 N. W. 588. 
Thèse cases, however, related to gênerai exécutions, in which the court 
acquired no jurisdiction over the property except by levy of the 
exécution. In this case, however, the court had jurisdiction of the 
parties in Minnehaha county, and acquired jurisdiction over the real 
estate in question in Moody county, not by levy of the exécution, but 
by virtue of the attachment. Much of plaintifif's argument has been 
directed to the proposition that, upon the rendition of the judgment, 
the attachment Hen became merged in the judgment lien; but under 
the statute the judgment rendered in Minnehaha county did not become 
a lien upon the real estate of défendant in Moody county until the fil- 
ing of the transcript in that county, and we know of no authority hold- 
ing that an attachment lien is lost by merger in the judgment before 
the judgment becomes a lien. The court having jurisdiction of the 
property, such jurisdiction continued until the sale and conveyance 
thereof by the court; and, if the sale was directed and made before a 
transcript of the judgment was filed in Moody county, that was an ir- 
regularity which rendered the sale voidable but not void. The court 
having jurisdiction of the property, its process directing the sale, 
before a transcript of the judgment had been filed in Moody county, 
may hâve been voidable ; but we do not think it void. 

In Bryan v. Congdon, 86 Fed. 221-323, 39 C. C. A. 670-673, this 
court defined void process and irregular process as follows : 

"Void process Is defined to be such as was Issiied wlthout power In the court 
to award it, or which the court has not acquired jurisdiction to issue in the 
particnlar case, or which fails In some material respect to coinply with the 
requisite form of légal process. Irregular process is such as a court has gên- 
erai jurisdiction to issue, but which is unauthorized in the partleular case by 
reason of the existence or nonexlstence of some fact or circumstance rendering 
it improper in such a case." 

Applying thèse principles to the case at bar, it is clear that the court 
had power and jurisdiction to issue its process for the sale of the at- 
tached property over which it had acquired jurisdiction by virtue of the 
attachment. The form of the process was in compliance with the 
statute, and hence the exécution in question does not fall within such 
définition of void process. It falls rather under the définition of ir- 
regular process, as the court had gênerai jurisdiction to issue the same, 
and, if unauthorized in the particular case, it was because of the fact 
that the transcript of the judgment had not been filed in Moody county. 
The objection to the sale because the transcript had not been filed 
could hâve been made in the court from which the exécution issued, 
upon proper proceeding to vacate the same, or upon objections to the 
confirmation of the sale. No such steps were taken, no action was 
brought until this one, which was not commenced until five days be- 
fore the 10-year statute of limitations would hâve run. The law is 
elementary that a judgment which is not void, but voidable merely, 
cannot be assailed in a collatéral proceeding. 

As the sale in this case was not void, but at most voidable, it is not 
subject to collatéral attack in this proceeding, and the judgment is 
affirmed. 
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THE JOHN EN6LIS. 

ÏHE GENE VA. 

(Circuit Court of Appeals, Second Circuit. February 8, 1910.) 

No. 130. 

1. Collision (§ 95*) — Steam Vesbels— Spécial Circumstances— Failube to 
Keep Proper Lookout. 

A collision took place at niglit on the East River, near tbe New York 
side, between a ferryboat passing down and one of three barges in tow 
alongside of a tug passing up. ïbe tug was at the time rounding to un- 
der a port helm to make a landing of one of her barges. The vessels were 
in sight of each others' lights when a mile apart, but nelther saw the 
other until they were witbiu 200 feet. Held, that the overtaking rule did 
not apply, the tug having at the time no deflnite course, but that the case 
was one of spécial circumstances under article 29 of the inland rules (Act 
June 7, 1897, c. 4, § 1, 30 Stat. 102 [U. S. Oomp. St. 1901, p. 2884]), re- 
quiring each vessel to watch and be guided by the movements of the oth- 
er, and that Iwth were in f ault for not observing such rule and keeping a 
vigilant lookout. 

[Ed. Note.— For other caçes, see Collision, Cent. Dig. §§ 200-202; Dec. 
Dig. § 95.*] 

Appeal from the District Court of the United States for the Eastern 
District of New York. 

Suit in admiralty by Thomas Monk, Jr., and another, as owners of 
the barge Mary A. Monk, against the ferryboat John EngHs, the tug 
Geneva impleaded. Decree against The John Englis, and claimant ap- 
peals. Decree modified. 

Willcox & Green (Herbert Green, of counsel), for appellant. 
Wallace, Butler & Brown (A. G. Thacher, of counsel), for the tug. 
James J. Macklin (De Laguel Berier, of counsel), for the libelants. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

WARD, Circuit Judge. November 15, 1906, at about 5 :25 a. m. on 
the New York side of the East River near the Grand street ferry slips, 
the ferryboat Englis came into the collision with the grain-laden boat 
May A. Monk, which was the outer of two barges alongside the star- 
board side of the tug Geneva ; there being another boat on her port 
side. As a resuit, the Monk sank, and considérable damage was sus- 
tained by her and her cargo. The libelants as owners of the boat and 
bailees of the cargo proceeded against the ferryboat, whose claimant 
brought in the tug under the fifty-ninth rule. The decree of the Dis- 
trict Court was against the ferryboat alone, and the pétition under the 
fifty-ninth rule was dismissed, with costs. 

The morning was very dark and the tide strong flood. The ferry- 
boat was coming down stream from Twenty-Third street, New York, 
bound to Broadway, Brooklyn, with her régulation lights and cabin 
lights burnirig. The tug was bound up the river showing her side 
lights and towing lights, the boats in tow showing white lights on 
pôles. She rounded to under a hard aport helm for the purpose of 

•For other cases see same toplc & S numbkk in Dec. & Am. Digs. 1907 to date, ft Rep'r Indexe' 
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landing the Monk at Jones' Mills, a little below the Grand street ferry 
on the New York side. The parties in their pleadings treated the situ- 
ation as governed by the rule regulating overtaking vessels ; the f erry- 
boat being bound to keep ont of the way of the tug. Subsequently the 
ferryboat claimed that the vessels were on crossing courses at the time 
of collision, and that the tug, having the ferryboat on her starboard 
hahd, was bound to keep out of the way. We think it quite clear that 
the overtaking rule did not apply. The ferryboat was on a course 
down and the tug on a course up the river ; but in niaking her land- 
ing the tug was not on any steady course at ail. She was circling and 
with référence to the course of the ferryboat was going part of the 
time up and acrpss the river toward Brooklyn showing her red light, 
part of the time going down the river showing neither side light, part 
of the time going toward New York, showing her green light. There- 
fore the situation was one of spécial circùmstances under article 39 of 
the inland rules (Act June 7, 1897, c' 4,,§ 1, 30 Stat. 103 [U. S. Comp. 
St. 1901, p. 2884]), which requires both vessels to exercise précaution 
in such case. Her maneuver was analogous to that of the Noordland, 
in the case of The Servia, 149 U: S: 144, at page 156, 13 Sup. Ct. 817, 
at page 823, 37 L,. Ed. 681. The steamship Noordland backed out from 
her pier in Jersey City almost across the river to New York, and then 
went ahead on a starboard helm for the purpose of straightening down 
on her course to sea. The Servia, coming down the river on the New 
York side, struck the Noordland on her starboard quarter. The 
Noordland claimed among other things that the Servia, having her on 
her own starboard hand, was the burdened vessel, but the Suprême 
Court rejected this contention, Mr. Justice Blatchford saying: 

"The Noordland was at no time before the collision on a definite course, as 
contemplated by the statute and rules of navigation ; and on the facts tound 
she cannot elaim that she had the right' of way as against the Servia. The 
statutory steerlng and sailing rules before referred to hâve little application 
to a vessel backing out of a slip before taking her course, but the case is rath- 
er one of 'spécial circùmstances,' under rule or article 24, l'equlring eacli ves- 
sel to watch, and be guided by, the movements of the other." 

The vessels in the présent case were in view of each other for at 
least the space ôf a mile in distance, and, considering their respective 
speeds, of seven or eight minutes in time. Yet they concededly did not 
discover each other until they were not more than 300 feet apart. 
There was nothing to obstruct vision éxcept the momentary passage 
between them' of the ferryboat yermont as she entered the Grand 
street ferry slip on the New York side. The fault of the ferryboat 
is unquestionablë. In respect to the tug we think hér maneuver of 
crossing and rec'rossing the course of vessels bound up and down the 
river was such as to require her to keep a vigilant lookout for the pur- 
pose of warning such vessels of her movements. Yet the attention of 
her master in the pilothouse and her two deckhands was entirely fixed 
on the opération of making the landing, and during the latter part of 
the maneuver the deckhands, being* on the port side of thé tug's house, 
coiild not see up the river if they had looked. Enough hâs been said 
to show that both vessels were grossly négligent in respect to the look- 
out kept. 
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The decree is modified by directing- the court below to enter the same 
in favor of the libelants with interest against both vessels, the claim- 
ant of the ferryboat to recover costs of both courts against tlie claim- 
ant of the tug. 



BEAVER HILL COAL CO. v. LASSILLA. 

(Circuit Court of Appeals, Nintt Circuit February 7, 1910.) 

No. 1,760. 

1. Tbiai, (§ 251*)— AcnoN roB Injuet to Seevant— Instructions— Applica- 

BiLiTY TO Issues. 

Where the sole ground of négligence alleged in an action by an employé 
against a mining company to recover for personal Injury was in sending 
plaintifî to work in a dangerous place, knowlng hlm to be inexperienced 
and unacquainted with the danger, without warning or instruction, it was 
not errer to refuse an instruction requestéd by défendant on the duty «f 
défendant to furnish the servant a reasonably safe place to work; such 
question not being in issue. 

[Ed. Note.— For other cases, see Trial, Cent Dig. tî 587-595; Dec. Dig. 

251.*] 

2. Tbiai. (§§ 251, 260*)— Action fob Injubt to Seevant— Refusai, of Insteuç- 

tioks asked. 

"The refusai of requests for instructions in an action by a servant against 
the master for Personal injury held not error, where such instructions 
were either not applicable to the Issues, or covered by the charge given. 

[Ed. Note.— For other cases, see Trial, Cent Dig. ii 587-595, 651-659 ; 
Dec. Dig. §§ 251, 260.*] 

3. Appeal and Ekroe (§ 1004*)— Mattees Reviewable— Excessive Veedict. 

An assignment of error that the verdict was excessive, and against the 
weight of the évidence, cannot be cohsidered by an appellate fédéral court 

[Ed. Note.— For other cases, see Appeal and Error, Cent. Dig. §§ 3944- 
3947 ; Dec. Dig. § 1004.*] 

In Error to the Circuit Court of the United States for the District of 
Oregon. 

Action by Leander Lassilla, by Joséphine Sommerville, guardian ad 
litem, against the Beaver Hill Coal Company. Judgment for plaintifî, 
and défendant brings error. Affirmed. 

The défendant in error was the plalntiff in an action brought against the 
plaintiff In error to recover damages for personal injuries. The complaint ait 
leged that the plalntiff in error employed the défendant in error to work about 
its coal mine as a gênerai roustabout ; thàt on or about March 6, 1908, the 
foreman in charge of the coal mine, and who was in charge of the employés 
thereln and gave them their orderç, directed the défendant in error to work in 
an abandoned tunnel, known as "Gangway No. 3," in removing old rotten tlm- 
bers theref rom and retimbering the same ; that the défendant in error was 
a minor of the âge of 17 years, inexperienced and unfamlliar with the work hë 
was required to perfonn, and by reason of his tender years and inexpérience 
was unacquainted , and unfamUiar with the hazards and dangers incident 
thereto ; that the plaintifC in error knew that the work in which the défendant 
in error was directed to engage was extra hazardous, and that the gangway 
No. 3 was in an unsultable and dangerous condition, that the timbers thereln 
were likely to give way and fall at any time, ail of which was unknown and 
not appreciated by the défendant in error, as was known by the offlcers and 
agents of the plaintiff in error then in charge of the mine ; that they care- 
lessly and negllgently failed and neglected to caution and warn hlm of the dan- 

*For other case* see same topic £ ; nuubbr In Dec. 4b Am. Dig>. 1907 to date, & Rep'r Indexe» 
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gerous cofadltlon of sald gangway or ot the hazards and dangers incident to 
workfng tlierein ; that whlle défendant in error was so engaged in sald work 
a large portion of the eelling in said gangway suddeuly and witliout warning 
fell down upon liini, throwlng liini to the ground, breaking lils arm, aud in- 
aioting other serious injuries upon hira. The answer denied the allégations of 
the complalnt, and pleaded as affirmative défenses assumption of risk and con- 
tributory négligence, and alleged that the plaintifts in error furnished ail ma- 
terlals and supplies necessary for niaklng the place where the défendant in 
error was working safe, and that the cause of the accident was the fallure of 
the défendant in error and his f ellow servants to use the supplies, implements, 
and appliances so furnished. The jury returned a verdict for the défendant in 
error, and judgment was thereupon rendered. 

Wilbut- & Spencer, A. M. Dibble, and Wilfred E. Farrell, for plain- 
tiflf in error. 

Bâtes, Peer & Peterson and Caldwell & Reader, for défendant in 
error. 

Before GILBERT and MORROW, Circuit Judges, and HUNT, 
District Judge. 

GILBERT, Circuit judge (after stating the f acts as above). Error 
is assigned to the admission of the testimony of one Stonelake, a witness 
for the défendant in error, in that he waà permitted to say that he told 
the foreman of the plaintifï in error that he was not a good enough 
miner to work there, and would hâve to quit the job, unless he was 
given another job. The witness was working with the défendant in 
error at the time when the latter was injured. The ground of the ob- 
jection to the testimony was that it tended to show that the mining 
Company had placed in the tunnel to work with the défendant in error 
an incompétent miner, and that évidence to that effect was incompétent 
for the reason that no négligence of that nature had been charged 
against the company in the complaint. But, if there was error in the 
admission of the testimony, it was harmless, for the same testimony 
had already been elicited from the witness and received by the jury 
without objection on the part of the plaintifï in error, and the court 
in chargihg the jury, after reading to them the: allégations of négli- 
gence coritained in the complaint, instructed them that their first duty 
was to détermine whether the défendant in the action had been négli- 
gent in the particulars so alleged. "I mean this particular question 
alleged in the complaint, because plaintifï mustsucceed, if he succeeds 
at ail, upon the allégations of négligence set out in the complaint and 
upon none other." 

Error is assigned to the refusai of the court to give certain requested 
instructions on the subject of the duty of the master to furnish the 
servant a reasonably safe place in which to work. The sole act of 
négligence charged against the mining company in the complaint was 
its act of sending the défendant in error to work at a dangerous place, 
knowing him to be unacquainted with the dangers thereof, and in fail- 
ing to notify him of the périls of the work in which he was engaged. 
The court very properly refused the requested instruction on the 
ground that the question of furnishing the défendant in error a safe 
place in which to work was not in the case. It is true that a party to 
an action has the right to hâve his theory of the case submitted to the 
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jury, when proper foundation for such theory is laid in the pleadings 
and in the évidence. But there was no such foundation in this case. 
The défendant in error did not see fit to allège in his complaint that the 
plaintifï in error was négligent in failing to furnish him a safe work- 
ing place, and the mère f act that in the answer it was alleged that the 
plaintifif in error had furnished its employés in the tunnel supplies and 
materials necessary to make their working place safe did not hâve the 
effect to inject into the case the question of the liability of the mining 
Company on the ground of its failure to furnish the défendant in error 
a safe place in which to work, and it was not introduced for that pur- 
pose. It was set forth in the answer as a premise for the further al- 
légation that the défendant in error was guilty of contributory négli- 
gence in not availing himself of the materials so furnished, whereby 
he might hâve made the place safe. 

There are several assignments of error to the refusai of the court 
to give the jury certain instructions which were requested on behalf of 
the plaintifï in error. One of the instructions so requested was that 
the mère hiring of a miner does not constitute négligence, and that the 
mère fact that the plaintiff in error employed the défendant in error 
was not négligence. Clearly there was no error in refusing that in- 
struction. There was no issue in the case to which it was applicable. 
Other instructions requested presented at length the views of the plain- 
tiff in error as to the law in regard to the dangers and risks assumed 
by a minor, and the duty of the master to instruct the minor of the 
dangers of his employment, also in regard to contributory négligence, 
and the duty of an employé to give careful attention to the business in 
which he is engaged, and his duty to observe his surroundings and dis- 
cover the dangers which attend his work. We do not deem it neces- 
sary to discuss seriatim the varions instructions so requested. The 
most of them might properly hâve been given. But the trial court 
gave clear and lucid instructions to the jury upon every branch of the 
law applicable to the issues, and we find no ground for holding that 
the rights of the plaintifï in error were in any way prejudiced by the 
refusai of the court to give the instructions which it requested. 

The further assignment of error that the verdict was excessive and 
against the weight of the évidence, this court has no power to consider. 

The judgment is afïirmed. 



STRETTON, U. S. Immigrant Inspecter, v. RUDY.t 

(Circuit Court of Appeals, Flfth Circuit. March 8, 1910.) 

No. 1,954. 

1. ITatieas Corpds (§ 79*)— Retubn— Facts. 

The return to a writ of habeas coi-pus, reciting facts, Imports verity until 
inii)eaclied. 

(Ed. Note. — For other cases, see Habeas Corpus, Cent. Dig, § 70; Dec. 
Dig. § 79.*] 

2. Habeas Cobpus (§ 90*)— Déportation— Retubn. 

A return to a writ of liabeas corpus on pétition of a female alien de- 
tained under an order of déportation, alleging that she was arrested uuder 

•l'or other cases Bee same toplc & i ncmber In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indezea 
t Retearing denled April 5, 1910. 
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'a warrant of the Department of Commerce and Labor as a prostitute hav- 
Ingentered the United States for Immoral purposes ; that proeeedings were 
, îiad accordlng to law, ending In a decree of déportation on tlie ground that 
Bh'e viras an aiien prostitute when she entered tlie United States and had 
practîced prostitution wlthin three years thereafter; and that the Secre- 
taty of Commerce and Labor had reviewed ail the évidence and had con- 
flrmed the déportation order — showed that she was lawfully in custody, 
and, vs'ithout évidence controverting euch facts, the court erred in releasing 
hét from custody. 

[Ed. Note. — For other cases, see Habeas Corpus, Cent. Dig. §80; Dec. 
Dig. § 90.*] 

Appeal from the Circuit Court of the United States for the Eastern 
District of Louisiana. 

Habeas corpus on pétition for the discharge of Mrs. Fanny Rudy 
from the custody of Peter H. Stretton, United States Immigrant In- 
spector. From a judgment discliarging petitioner, the inspecter ap- 
peals. Reversed, with instructions. 

Charlton R. Beattie, for appellant. 

H. L. Landfried, for appellee. 

Before FARDEE, McCORMICK, and SHELBY, Circuit Judges. 

FER CURIAM. This is an appeal from a judgment on habeas 
corpus discharging Mrs. Fanny Rudy from the custody of the United 
States immigrant inspector. 

Mrs. Rudy, describing herself as a citizen of the United States, in 
her pétition addressed to the Circuit Court, among other things not 
necessary to recite, alleged that she had been a résident of the United 
States for the past seven years, and that she was being illegally held 
and detained in the House of the Good Shepherd in the city of New 
Orléans ùnder an alleged violation of Act Feb. 20, 1907, c. 1134, § 3, 
34 Stat. 899 (U. S. Comp. St. Supp. 1909, p. 450) ; that at first she 
was given to understand that she was detained as a witness in some 
(not mentioned) criminal case; that she had been deceived while so 
held into making a statement on which was predicated an order for 
her déportation from the United States under -the af orementioned sec- 
tion 3 of the act of July 1, 1907, and she charges the immigration of- 
ficer with deceit and misrepresentation, and a violation of rule 35 of 
the Immigration Bureau of Commerce and I^abor; that she had been 
denied the opportunity to show cause why she should not be deported ; 
that she was not represented by counsel ; and that she had been denied 
the right to inspect the évidence, or any part of it, upon which the Sec- 
retary of Commerce and Labor had acted in ordering her arrest and 
déportation, and had been denied the right to give évidence. 

Her pétition was sworn to by her attorney, and thereupon a writ 
of habeas corpus was issued. 

Peter H. Stretton, immigration inspector, made respondent, filed an 
answer to the pétition, in which he denied ail the allégations to the péti- 
tion not therein admitted, and states : 

"That he is the inspector In charge of Immigration at the port of New Or- 
léans, and as such a warrant for the arrest of plaintiff was issued to him un- 
der date of February 3, 1909, by the Department of Commerce and Labor, 

'For other cases see ssme toplc & { numbek lu Dec. & Am. Digs. 1907 to date, & Rep'r Indexea 
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commanding him to "arrest the said Fanny Eudy, born Fanny Bothenburg, as 
an alien and a member of one of the excluded classes, in that she is a prostl- 
tiite, and that she was such at the time of her eutry into the United States, 
and that her entry into the said United States was for the purpose of prosti- 
tution and for iuuuoral puxposes, in violation of the aet of February 20, 1907, 
she having landed at the port of New York, ex steamer Velasco, ou the Gth 
(iay of May, 1908, and by virtue of sjiid warrant for arrest your resijondent 
held the said Fanny lludy in custody ; that your respondent, before arrest- 
Ing the said Fanny Rudy, toolc her testimony, and iuformed her that she had 
the right to be represented by counsel and to furnlsh bond, ail this helng done 
in the présence of D. Downlng, inspecter and stenographer, but that she de- 
clared she wonld not avail herself of eounsel. Your respondent fuxther states 
that the proceedings were according to law and l'egular, and her testimony 
was trausmitted to the Department of Conunerce and Ijabor by your re- 
spondent, and that the said Department of Commerce and Labor did on the 
llth day of February, 1909, decree that the said Fanny Rudy should be held 
for déportation, and deported to the country from whence she came, as belng 
an alien prostitute at the time of her entry in the United States, and having 
been found practlcing prostitution wlthln a period of three years subséquent 
to her entry Into this country, and accordingly issued on the llth day of Fel)- 
ruar,y, 1909, an order of déportation for the déportation of the said Fanny 
Rudy, bom Fanny Rothenburg, and that by virtue of the said original war- 
rant of arrest, and the said order of déportation, your resixmdent. Peter H. 
Stretton, inspecter as aforesaid, holds the said Fanny Rudy lu custody. 

"Further answerlng, your respondent. Peter H. Stretton, states that, pend- 
Ing this order of deiwrtation, It became necessary to hold and detaln ttie said 
Fanny Rudy as a materlal wltness in the case of United States v. Samuel 
Félix, allas Sam Félix, In the United States Circuit Court for the Eastern 
District of Louisiana ; hence she was not f orthwith transported as com- 
manded In the said order of déportation." 

Thereafter the petitioner filed a supplemental pétition, in which she 
alleged as f oUows : 

"That under the décision of the Department of Commerce and Ijabor, order- 
ing her déportation to Brazil, she will be subjected to extrême hardship, if 
such order shall be executed, for thèse reasons to wlt: 

"Petitioner avers that when she went to Brazil, some 14 months ago, her 
intention was only to remain there temporarlly, and as a matter of fact she 
did remain there only one week, when she returned to her home in New York. 
She allèges, further, that she is a native of Austria, where her father now 
llves, wfth the remaining members of her family, except a sister and a broth- 
er, who, as the record In this case shows, live in New York. She avers that, 
to be deported to a country llke Rrazil, where she has nelther friend uor rela- 
tive, and no absolute visible means of supportlng herself, would be subjecting 
her to hardships, which the immigration statutes of this country do not con- 
teuiplate or permit. 

"Petitioner allèges that the Department of Commerce and Labor, in order- 
Ing her déportation to Brazil, used Its broad discrétion adversely to her at a 
time when petitioner was to hâve been used as tlie government's main wltness 
in a serions criminal case, then pending before this honorable court ; but she 
allèges and now points out to the court that that condition no longer exists, 
that the criminal case referred to has been terminated, and that, while the 
exercise of the Department's discrétion may bave been justifiable under the 
conditions previously exlsting, such an exercise of departmental discrétion 
would now be harsh and unwarranted under the law." 

This was also sworn to by attorney. 

A sworn answer was filed to the supplemental pétition by Thomas 
V. Kirk, commissioner of immigration of the port of New Orléans, 
saying : 

"That slnce fillng the said i)etition, and slnce fiUng the original answer 
herein by Peter H. Stretton, inspecter in charge of Immigration, he has been 
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appolnted and quallfled and assumed the dutles of commtesioner of Immigra- 
tion at the port of New Orléans. 

"And, furtlier answerlug, respondent says that the Secretary of Commerce 
and liabor, under date of February 11, 1909, issued a warrant of déportation 
for the alien Fanny Rudy (born Fanny Bothenburg), after due considération 
and décision upon ail the évidence offered and filed in this case on behalf of 
the goTemment, as well as on behalf of said alien. 

"That the said warrant of déportation is the resuit of the conclusion of the 
immigration officèrs of the government. and espeeially the Secretary of Com- 
merce and Latoor, based upon ail the évidence adduced. and on tlie laws of 
the TJnited States, espeeially immigration act of February 20, 1907." 

After thèse pleadings, and so far as the record shows without other 
pleadings or évidence, the cause came on to be heard before the court, 
whereupon the writ of habeas corpus was made absolute, and Mrs. 
Rudy discharged f rom custody. 

The immigration ofïicer sued out this appeal, and thereupon the court 
ordered Mrs. Rudy to give bond for her appearance before this court 
when required. 

The transcript shows no traverse either by pleadings or évidence of 
facts recited in the returns of the immigration ofîîcers to the writ of 
habeas corpus. The return on a writ of habeas corpus reciting facts 
imports verjty until impeached. Crowley v. Christènsen, 137 U. S. 
86-94, 11 Sup. et 13, 34 L. Ed. 620. 

The returns shoW a state of facts under which Mrs. Rudy was law- 
fully held in custody; and, without évidence controverting the said 
facts, the court erred in releasing her f rom the custody of the immigra- 
tion officèrs. See Japanese Immigrant Case, 189 U. S. 86, 33 Sup. 
Ct. 611, 47 L. Ed. 721, and Chin Yow v. U. S., 308 U. S. 8, 38 Sup. 
et. 201, 52 L. Ed. 369. 

The decree appealed from is reversed, and the cause is remanded, 
with instructions to enter judgment dismissing the writ, and returning 
Mrs. Rudy to custody of immigrant officèrs. 



UNITED STATES v. HERMANN BOXCER & CO. 

(Circuit Court of Appeals, Second Circuit. January 11, 1910.) 

No. 108 (4,472). 

CUSTOMS I>UTIES (§ 20*)— CLASSIFICATION— NlOKEL-OOATBD WlBE— "COATED 

WITH Métal." 

In Tarife Act July 24, 1897, c. 11, § 1, Schedule C, par. 137, 30 Stat. 161 
(U. S. Comp. St. 1901, p. 1639), the provision for wire "coated wlth ♦ * * 
métal" includes an article produced by pushing a steel or iron rod through 
a nickel tube and tlieu wlré-drawing the whole, thus bringing It down to 
the required diameter, and welding the nickel to the core. It uiakes no 
différence whether the coating referred to is afflxed by welding, dippiug, 
electrolysis, or otherwise. 

[Ed. Note. — For other cases, see Customs Duties, Dec. Dig. § 26.*] 

Appeal from: the Circuit Court of the United States for the South- 
ern District of New York. 

This cause cornes hère upon appeal from a décision (168 Fed. 464) 
of the Circuit Court, Southern District of New York, reversing a de- 

•For other cases eee same top'lc &% ntjmbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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cision of the Board of General Appraisers (G. A. 6,414, T. D. 2?', 544), 
which affirmed the action of the collector of the port of New York in 
assessing duty on certain wire. 

D. Frank Uoyd, Deputy Asst. Atty. Gen. (Martin T. Baldwin, Sp. 
Atty., of counsel), for the United States. 

Walden & Webster (Howard T. Walden, of counsel), for importers. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

LACOMBE, Circuit Judge. The process of manufacture is as fol- 
lows : A Steel or iron rod or wire is pushed through a nickel tube, 
and the Hvhole is then wire-drawn, which brings it down to the re- 
quired diameter and welds the nickel to the iron or steel. The resuit 
is a core of iron or steel wire with an outer surfacing of nickel per- 
manently affixed thereto. The relevant paragraph in the tariff act of 
1897 (Act July 34, 1897, c. 11, § 1, Schedule C, par. 137, 30 Stat. 161 
[U. S. Comp. St. 1901, p. 1639]) is: 

"137. Round Iron or steel wire, not smaller than number thirteen wire gauge, 
oue and one-fourth cents per pound ; smaller than number thirteen and not 
smaller than number slxteen wire gauge, one and one-half cents per pound ; 
smaller than number sixteen wire gauge, two cents per pound: Provided, that 
ail the foregoing valued at more than four cents per pound shall pay forty per 
centum ad valorem. Iron or steel or other wire not specially provided for in 
this act, including such as is commonly known as hat wire, or bonnet wire, 
crinoline wire, corset wire, needle wire, piano wire, clock wire, and watch wire, 
whether fiât or otherwise, and corset clasps, corset steels and dress steels, and 
sheet steel in strlps, twenty-flve one-thousaudths of an inch thick. or thinuer, 
any of the foregoing, whether uncovered or covered with cotton, silk, métal, or 
other material, valued at more than four cents per pound, forty-five per cen- 
tum ad valorem: Provided, that articles manufactured from iron, steel, brass, 
or eopper wire, shall pay the rate of duty Imposed upon the wire used in the 
manufacture of such articles, and in addition thereto one and one-fourth cents 
per pound, except that wire rope and wire strand shall pay the maximum rate 
of duty which would be imposed upon any wire used in the manufacture 
thereof , and in addition thereto one cent per pound ; and on iron or steel wire 
coated with zinc, tin, or any other métal, two-tenths of one cent per pound ia 
addition to the rate imposed on the wire from which it Is made." 

It will be perceived that by this paragraph one rate of duty is im- 
posed on (1) "iron or steel or other wire, not specially provided for 
* * * whether uncovered or covered with * * * métal," and a 
différent rate of duty on (2) "iron or steel wire coated with * * * 
any * * * métal." The collector assessed this wire under the first 
of thèse catégories ; the importer contends it belongs under the sec- 
ond. The use of the words "not specially provided for" in connection 
only with the first of thèse catégories would seem to indicate that the 
correct interprétation of the paragraph is : Such and such a duty shall 
be laid upon ail iron or steel wire, which is covered with cotton, silk, 
métal, or other material ; but, if such wire is coated with zmc, tin, or 
any other métal, it shall pay at a différent rate. 

It is not controlling, therefore, that the iron or steel wire is found 
to be covered vfith métal, if such métal covering can fairly be held 
to be a coating. The covering of many of the varieties of wire which 
are enumerated in the first category — hat wire, bonnet wire, crinoline 
wire, corset wire, piano wire — is not the sort that one could properly 
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call a coating. On the contrary, unless some peculiar and imusual 
meaning be given to the words "coated with métal," it is difficult to 
conceive of any article which more aptly illustrâtes them than the wire 
now before us, We agrée with Judge Holt that it makes no différence 
by what process the coating is affixed — by welding, by dipping, by 
electrolytic action, or in any other way. The act refers only to the 
finished product. 

It is further contended that this is not an iron or steel wire coated 
with nickel, but is really a nickel wire containing iron or steel. Ex- 
amination of the sample "Illustrative Exhibit 1," where the relative 
quantifies ând the disposition of the two metals are clearly displayed, 
is sufïîcient to dispose of this suggestion. The other sample is of so 
small a gauge that the end, which has been pinched off rather than 
eut ofï, does not show the line where the two metals come together ; 
but, as the smaller is drawn down from the larger, it may, in the ab- 
sence of proof to the contrary, be assumed that the relative propor- 
tions are the same. 

The décision is affinned. 



UNITED STAÏES v. RICH. 

(Circuit Court of Appeals, Second Circuit. February 8, 1910.) 

No. 148 (5,243). 

CUSTOMS DX'TIES (§ 44*)-^i:,ASSIÏ'ICATI0N— OONCENTRATED FBUIT JUICE— SIMIL- 
ITUDE. 

Coneentrated fruit julce is dutiable, under Tarife Act July 24, 1897, c. 
ïl, § 1, Schedule H, par. 299, 30 Stat. 174 (U. S. Comp. St. 1901, p. 1655), 
as fruit .luiee by similitude uhder section 7 of said act, 30 Stat. 205 (U. S. 
Comp. St. 1901, p. Iti93), because it resembles ordinary fruit julce (1) In ma- 
terlal, from which it dlfCers only in havlng had some of Its water removed 
by evaporation, and (2) in use, belng applled to the same purposes. 

[Ed. Note.— For other cases, see Customs Dutles, Dec. Dig. § 44.*] 

Appeal from the Circuit Court of the United States for the South- 
ern District of New York. 

For décision below, see 172 Fed. 293, reversing a décision by the 
Board of United States General Appraisers, which had affirmed the 
assessment of duty by the coUector of customs at the port of New 
York on material imported by E. C. Rich. 

The merchandise herein involved consists of certain fruit juices. 
The importer contends that they are dutiable under paragraph 299 of 
Act July 24, 1897, c. 11, § 1, Schedule H, 30 Stat. 174 (U. S. Comp. 
St. 1901, p. 165S), either directly or by similitude. The collector clas- 
sified them as a nonenumerated manufactured article. The paragraph 
reads: 

299. Cherry julce and prune julce, or prune wlne, and other fruit juices not 
speclally provided for in this act, containing no alcohol or not more than eigh- 
teen per centum of alcohol, sixty cents per gallon ; if containing more than 
eighteen per centum of alcohol sixty cents per gallon, and in addition thereto 
two dollars and seven cents per proof gallon on the alcohol contained therein. 

•For other cases see same topic & § number In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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D. Frank Lloyd, Deputy Asst. Atty. Gen. (Charles Duane Bakxr, 
!Asst. Atty., of counsel), for the United States. 

Comstock & Washburn (Albert H. Washburn, of counsel), for im- 
porter. 

Before LACOMBE and WARD, Circuit Judges. 

LACOMBE, Circuit Judge. The Board of General Appraisers 
state that when the tariff act of 1897 was passed the fruit juice which 
was being imported was the juice as it was expressed from the fruit — 
a thin, watery liquid of net much strength. In some instances such 
liquid waS combined with alcohol as a preservative. The présent ar- 
ticle differs from the old fruit juice solely by having some of the wa- 
ter removed by evaporation — a process which, of course, increases the 
strength of the residuum. Nothing else is done to it. It has not even 
received any alcoholic admixture. We should be inclined to hold that, 
although more concentrated than the fruit juice of 1897, it has not 
ceased to be fruit juice. But it is not necessary so to hold. Cer- 
tainly it is similar to the fruit juice of 1897 in material, being nothing 
but the expressed juice of fruit, and in use, being applied to the same 
purposes, viz., flavoring confectionery, jellies, creams, etc. 

Smith V. Rheinstrom (Circuit Court of Appeals, 6th Cir.) 65 Fed. 
984, 13 C. C. A. 261, mainly relied upon by the government, does not 
apply, because the concentrated cherry juice in that case had been for- 
tified with so much alcohol as to warrant its classification as an "al- 
coholic compound" under a separate paragraph of the act of 1890, 
then under discussion. Being there specifically enumerated, it could 
not be classified under the similitude clause which covers only non- 
enumerated articles. 

Décision afïirmed. 



POITEVENT & FAVBE LUMBER CO. v. HONEY ISLAND LAND & TIM- 

BER CO.t 

(Circuit Court of Appeals, Fifth Circuit. Marcli 1, 1910.) 

No. 1,923. 

1. QtJIETING TiTLE (§ 12*)— RlQHT OP ACTION— TlTLK AND POSSESSION. 

A bill to quiet title, alleging ownership and possession in complainant, 
cannot be maintained, wtiere the proof shows possession in défendant 
under a clalnied title when the suit was commenced. 

[Ed. Note. — For other cases, see Quieting Title, Cent. Dig. | 8 ; Dec. Dig. 
fi 12.» 

Necessity of possession in suits to quiet title, see note to Jackson v. 
Simmons, 39 C. C. A. 522.] 

2. Taxation (§804*) — Tax Title— Validation— Louisiana Constitution. 

Const La. 1898, art. 233, provlding that suits to annul tax titles on sales 
theretofore made shall be brought wlthin three years from the adoption 
of the Constitution, which as oonstrued by the Suprême Court of the state 
opérâtes merely as a bar by limitation, is not available to sustain a suit 
based on such a tax title, where within the three years the land was ju- 



•For other cases see sanie toplc & i humbbe in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe* 
t Rehearlng denled Aprll B, 1919. 
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diclally sequestered In a succession, and remalned In the custody of the 
court until just prlor to the commencement of the suit. 
[Ed. Note. — For other cases, see Taxation, Cent. Dlg. § 1590 ; Dec. Dig. 

§80i.*] 

Appeal from the Circuit Court of the United States for the Eastern 
District of Louisiana. 

Suit in equity by the Poitevent & Favre Lumber Company against 
the Honey Island Land & Timber Company. Decree for défendant, 
and complainant appeals. Affirmed. 

B. M. Miller, for appellant. 

E. Howard McCaleb, for appellee. 

Before PARDEE, McCORMICK, and SHELBY, Circuit Judges. 

PER CURIAM. Under the repleading in the Circuit Court, the 
suit before us is one by Poitevent & Favre Lumber Company, alleging 
itself to be the owner and in possession of a certain tract of land in 
St. Tammany parish, L,a., to remove clouds from title. 

The answer dénies both ownership and possession. The proof 
shows only constructive possession by any party up to July 23, 1900, 
when the land was judicially sequestered in the succession of E. B. 
Benton, a former owner, and taken into the possession of the Twenty- 
Sixth judicial district court for the parish of St. Tammany, where it 
remained until March 16, 1904, when by order of the civil district 
court for the parish of Orléans, Charles J. Hillard, who purchased for 
the açcount and benefit of the Honey Island Land & Timber Company 
at a judicial sale under executory process issued by that court, was 
put in possession by the sheriiï of St. Tammany parish. 

Without showing any divestiture of the Honey Island Land & Tim- 
ber Company, this suit was brought July 21, 1904, so that at the be- 
ginning of this suit it appears that possession under claimed title was 
in the Honey Island Land & Timber Company. The tax title under 
which complainant claims was recorded June 14, 1897, and appears 
to hâve been voidable, under the then existing laws of the state of 
Louisiana in relation to tax sales, for defective assessments. 

Article 233 of the Constitution of Louisiana of 1898, under which 
complainant claims a validation ofhis tax title, provides for a suit to 
annul as to tax sales theretofore made within three years from the 
adoption of the Constitution. As the property was judicially sequest- 
ered in the year 1900, and remained in the possession of the St. Tam- 
many court until about the time this suit was brought, and as the said 
article 233 is held by the Suprême Court of Louisiana to be merely a 
bar by limitation (see Ashley v. Bradford, 109 La. 641, 33 South. 634), 
it would seem that said article 233 cannot avail complainant in this suit. 

The judge of the Circuit Court filed no reasons for his decree dis- 
missing the complainant's bill; but, for the above and other reasons 
argued at bar, we think his décision was correct, and should be af- 
firmed. And it is so ordered. 

•For other cases Bee same toplc & { numbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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STRETTON et al. v. SHAHEEN. 

SAMB V. SHADDY. 

(arcult Court of Appeals, Fifth Circuit. March 1, 1010.) 

Nos. 1,915, 1,916. 

Habeas Cobpus (§ 75*) — Retubn— Requisites and Sufficienct. 

Returns to writs of babeas corpus obtalned on bebalf of Immigrants 
upon pétitions alleging their illégal détention by an inspecter, wUich al- 
lège no facts, but merely as a conclusion of law that the respondent had 
the rlght to detaln the petltloners, held Insufflcient. 

[Ed. Note. — For other cases, see Habças Corpus, Dec. Dlg. § 75.*] 

Appeals from the Circuit Court of the United States for the Eastern 
District of Louisiana. 

Proceedings by Sadie Shaheen and Kelly J. Shaddy against Peter 
H. Stretton and John Clark for writs of habeas corpus. From orders 
granting the writs, respondents appeal. Afifirmed. 

Charlton R. Beattie and W. J. Waguespack, for appellant. 
Chas. I. Denechaud, for appellees. 

Before PARDEE, McCORMICK, and SHELBY, Circuit Judges. 

PER CURIAM. In neither of thèse appeals was there any bond 
given. If intended to be taken by the United States, or at the direc- 
tion of any department of the government, as provided for in Rev. 
St^^ 1001 (U.S. Comp. St. 1901, p. 713), it is not shown by the record. 

The return in each case of Peter H. Stretton, "captain and inspecter 
in charge of immigration office at the port of New Orléans," and John 
Clark, captain of the steamer Chickahominy, sets forth only conclu- 
sions of law, and there was no necessity to traverse. In the said re- 
turns Stretton claims that by virtue of the authority vested in him as 
"inspector in charge at the port of New Orléans," he "was fully au- 
thorized to appoint, constitute, and qualify the spécial board of inquiry 
alleged in the plaintiff 's pétition," ref erring to Act Cong. Feb. 20, 
1907, c. 1134, § 24, 34 Stat. 906 (U. S. Comp. St. Supp. 1909, p. 461). 

The returns further allège that the respondent had the right to de- 
tain Abdala Shaddy and Georges Shaheen "for examination by the 
spécial board of inquiry whenever that board should be legally con- 
stituted," but alleged no facts. The Circuit Court examined the mat- 
ter, and found in favor of the petitioner, and against the sufficiency of 
the said returns. 

As we agrée with the Circuit Court in its findings, the judgment of 
the Circuit Court in each of the above-entitled cases is affirmed. 

•FoT other caseï see sams topic & i numbeb in Dec. & Am. Die*. 1907 to date, & Rep'r Indexe! 
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UNITED STATES v. ASHCROPT MFG. CO. 

(Circuit Court of Appeals, Second Circuit. February 8, 1910.) 

No. 144 (2,041). 

CUSTOMS DUTIES (§ 25*)— 'CLASSIFICATION— PeISMATIC GlASS. 

In Tarife Act July 24, 1897, c. 11, § 1, Schedule B. par. 110, 30 Stat. 15S 
(U. S. Comp. St. 1901, p. 1635), ttie provision for strips of glass grouud or 
polished to "prisœatic form" is not limited to strips so ground tliat a side 
in itself forms a prism, but Includes also strips that fulflll tlie functions of 
a prism, as where there are ground In one side fine parallel longitudinal 
incisions forming prisais. 

[Ed. Note. — For other cases, see Customs Duties, Dec. Dig. § 25.*] 

Appeal from the Circuit Court of the United States forthe District 
of Connecticut. 

For décision below, see 172 Fed. 449, which afïîrmed â décision by 
the Board of General Appraisers, which had reversed the assessment 
of duty by the collector of customs at the port of Bridgeport. 

The merchandise in question eonslsts of articles of glass which are desig- 
nated in the record as "prlsmatlc gauge glasses." They are about 5^4 inches 
long, 114 inches wlde, and five-elghths of an ineh thick. The edges are ground, 
and one side Is plain and polished. The reverse side is also polished, and con- 
tains fine parallel longitudinal incisions for prisms. Thèse articles are used as 
parts of wàter gauges on steam boilers. The side having the incision is placed 
agalnst a darlï bacliground, and as water rises in the spaces formed by the in- 
cisions it shows blaclî, and Its level Is clearly Indicated. The refraction of the 
light by the prisms is différent when the spaces are fllled wlth air and when 
they are iilled wlth water. 

The collector assessed the articles under paragraph 100 of the tarife act of 
1897 (Act July 24, 1897, c. 11, § 1, Schedule B, 30 Stat. 157 [U. S. Comp. St. 
1901, p. 1633]), which reàds as follows; 

"100. Glass bottles, decanters, or other vessels, or articles of glass, eut, en- 
graved, painted, colored, stained, silvered, gilded, etched, frosted, printed in 
any manner or otherwise ornamented, decorated, or ground (except such grind- 
ings as is necessary for fltting stoppers), and any articles of which such glass 
is the component material of ehief value, and porcelain, opàl and other blown 
glassware ; ail thé foregolng, fllled or unfilled, and whether thelr contents be 
dutiable or free, sixty per centum ad valorem." 

The Board of General Appraisers overruled the collector, and assessed the 
articles under paragraph 110 of sald act, which reads as follows: 

"110. Strips of glass, not more than three Inches wide, ground or polished on 
one or botïi sides to a cylindrical or prlsmatlc form, and glàss slldes for magie 
lanterns, forty-flve per centum ad valorem." 

The Circuit Court afflrmed the action of the Board of General Appraisers, 
and the government has appealed to this court. 

D. Frank Lloyd, Deputy Asst. Atty. Gen. (John A. Kemp, Asst. 
Atty., of counsel), for the United States. 

McLaughHn, Russell, Coe & Sprague (Frederick C. McLaughHn, 
of counsel, and Edward P. Sharretts, on the brief), for the importers. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

NOYES, Circuit Judge (after stating the facts as above). The ar- 
ticle in question is a "strip" of glass. It is "a narrow pièce compara- 
tively long." Standard Dictionary. While not so ground that any 

•Kor other cases see same toplc &. § ntjmbeb In Dec. & Am. Diga. 1907 to date, & Rep'r Indexe» 
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sides in themselves form a prism, yet one side is so ground that pris- 
matic forms are prodnced upon it. The strip of glass, though not 
a prism, fulfiUs the functions of one. That is its essential feature. 
As, then, this article is a strip of glass ground so as to constitute a 
prism and possesses optical properties, we think that it is more spe- 
cifically described in paragraph 110, which is among the paragraphs 
relating to glass articles possessing such properties, than it is in par- 
agraph 100, which would include it only because it is ground glass. 
The décision of the Circuit Court is affirmed. 



MALDONADO & 00. v. UNITED STATES. 

HENSEL, BRUCKMANN & LORBACHER v. SAME. 

(Circuit Court of Appeals, Second Circuit. Febniary 8, 1910.) 

Ncs. 121, 125 (4,448, 4,679). 

CusTOMS Ddties (§ 26*)— Classification— Steel, Eobms and Shapes— Hobse- 

SHOE Calks— Ball Bearings. 
The provision for "steel in ail forms and shapes," in Tariff Act July 34, 

1897, c. 11, § 1, Sehedule C, par. 135, 30 Stat. 161 (U. S. Comp. St. 1901, p. 

1638), does not include completed articles, such as horseshoe calks and bail 

bearings, to which nothing needs to be done to fit them for immédiate use. 
[Ed. Note. — For other cases, see Customs Duties, Dec. Dlg. § 26.* 
For other définitions, see Words and Phrases, toI. 7, p. 6656.] 

Appeals from the Circuit Court of the United States for the South- 
ern District of New York. 

For décision below, see 173 Fed. 170, in which the Circuit Court 
afïirmed décisions by the Board of United States General Appraisers, 
which had affirmed the assessment of duty by the collector of customs 
at the port of New York. 

The importations in dispute had been classified as manufactures of 
métal under Tariflf Act July 24, 1897, c. 11, § 1, par. 193, 30 Stat. 167 
(U. S. Comp. St. 1901, p. 1645), against the importers' contention 
for classification under the provision in paragraph 135, 30 Stat. 161 
(U. S. Comp. St. 1901, p. 1638), for steel in ail forms and shapes. 

Brooks & Brooks (Frederick W. Brooks, of counsel), for importers. 
D. Frank Lloyd, Deputy Asst. Atty. Gen. (William K. Payne, Asst. 
Atty., of counsel), for the United States. 

Before LACOMBE, WARD, and NOYES, Circuit Judges (Maldo- 
nado Case), and LACOMBE and WARD, Circuit Judges, and HAND, 
District Judge (Hensel Case). 

PER CURIAM. In thèse two cases, arising under the tarifï act of 
1897, the articles imported are, respectively, steel calks, for insertion 
in horseshoes, and bail bearings, consisting of raceways and balls, 
for use in automobiles. Nothing needs to be done to either to fit it 
for immédiate use. The calk is merely screwed into the threaded hole 
provided in the shoe; the bail bearing is merely assembled with the 

*For other cases see eame topic ft { numbbb in Dec. & Am. Big>. 1907 to date, & Rep'r Indexe* 
176 F.— 47 
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other parts to tnake up an automobile. We are satisfied that both are 
covered by our récent décision in Morris & Co. v. U. S., 174 Fed. 656 
(Dec. 7, 1909), and net to be included within the provisions of par- 
agraph 135. 

The décisions in both cases are afErmed. 



JOHNS-PRATT 00. v. SACHS CO. et al. 

(Circuit Court, D. Connectlcut. March 4, 1910.) 

Nos. 1,305, 1,306. 

1. Monopolies (§ 21*)— INfeingement— Suit in Bquitt— Défenses. 

That a holder of a patent Is a party. to an unlawful cpnspiracy, whicfi 
tends to restrain trade and oppress the défendants In thelr business, does 
not afford a défense to a suit for, Infrlngement of the patent. 

[Ed. Note. — For other cases, see Monopolles, Dec. DIg. § 21.*] 

2. Equity (§ 264*)— Pleading— Motion to Strike Out Pabt or Pleading. 

In a suit In equity for infringenjent oî a patent, a paragraph of the an- 
swer alleging that eomplalnant is a party to an unlawful conspiracy, whlch 
tends to oppress défendants In thelr business, wlll be strlcken out on mo- 

tion--. ' ,, ,■ , ' '.',;. , 

[Edi Note.— For other cases, see Eqiilty, Cent. Dig. {§ 536-540 ; Dec. Dlg. 
1264.*] 

In Equity. Action by the Johns-Pratt Company against the Sachs 
Company and another. Heard on motion to strike out a paragraph of 
the answer. Grànted. ' 

See, also, 168 Fed. 311. 

Thé foUowlng Is one of the paragraphs of the answer: 

"(15) And 'thèse défendants, further answerlng on information and bellef, 
Bay: TEat slnce NoverD!ber;]4, 1905, and in or about the year 1907, the eom- 
plalnant, sald the Johns-Pratt Company, wrongfuUy and illegally combined, 
conspired, and confederated against thèse défendants, and eaich of them for 
the purpose of wrongfully harasslng and oppressing them in thelr lawful 
trade and' busin^s, dlminishing the profits thereof, and dèstroying the sam«, 
with the General Electric Company, a corporation of New York, doing busi- 
ness at Schehectady, New York, the Westirighouse Bléctrlc & Manuf acturlng 
Company, a corporation of fennsylvanla, dolng business at Pittsburg, Penn- 
sylvanla, thé Bryant Electric Ôompany, a corporation of Connectlcut, doing 
business at Brldgeport, Connectlcut, and the D. & W. Fuse Company, a cor- 
poration of Ehode Island, doing business at Providence, Rhode Island. That 
sald eomplalnant companyi together wlth said named confederating compa- 
nles, are ail engagea In the manufacture and sale of protéctlve devices slml- 
lar in thelr gênerai klnd to the manufacture of défendants, and that said 
companles control à large proportion, to wit, about seventy-flve ■pev cent, of 
ail the goods of that class sold in the United States. That purguant to such 
wrongful conspiracy and confédération said named confederating companles 
entered into an agreement wlth each other by whlch, among other thlngs, it 
; was agreed in substance that the entlre business of the sald parties should be 
allotted to thèm severally, each to hâve its certain percentage of the whole, 
whether in any glven i)erlod it actually sold more or less than such percent- 
age; that unlform priées should be obllgatory upon ail of sald parties; that 
any and ail letters patent pertalning to the sald fuse or protéctlve devica 
business of sald parties should be amalgamated In the Joint interest, and 11- 
censes tfiereunder from «ach of said parties to the others be interehanged at 
nominal figures; that a oommissloner shOUld be, and was, designated, who 
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should Iiave and reeeive reports as to priées, business done, etc., and hâve 
power to oontrol sàld business and to settle disputes, if any, between the par- 
ties ; tliat a fund should be established by paynient thereinto by eac-h of said 
parties sevenilly of sums agreed ui>on ; "that alleged infringers of said i>at- 
ents, or any of them, might be sued; that the expenses of such litigation 
should be borne by such conimon fund ; that the recoverles f rom such litiga- 
tion, iî any, should be divided among said parties severally pro rata to the 
contribution severally to said common fund ; that the title to said letters pat- 
ent should remain as it was in said parties severally, but that the en tire con- 
tfol of litigation under said patents, as to the instigation of the same, settle- 
nient, etc., should be and was vested in a eommittee made up of représenta- 
tives of said parties, or sonie of them ; that the question as to whether such 
suits should or should not 'be brought was relinquished by said i)arties sev- 
erally and vested in said oommittee. That pursuant to said wrongful con- 
spiracy and confédération said named companies wrongfully agreed and con- 
spired together and flxed priées, not only on fuses and fuse appliances alleged 
to embody such letters patent, or any of them, but on such devices as did not 
embody the inventions of any existing patent. That pursuant to said unlaw- 
ful consplracy and confédération it has been the purpose of said named par- 
ties, avowed to the trade and eustomers of thèse défendants, to put thèse de- 
fendants out of business by the establishment and maintenance of ruinous 
priées, by the instigation and maintenance through varions counsel of a mul- 
tiplicity of suits simultaneously against said défendants or the eustomers of 
said défendant corporation, and by threats and intimidation. That pursuant 
to said unlawful eonspiracy and confédération said named companies, acting 
Jointly as herein set forth, bave maintained and brought some thirteen suits 
against said défendant corporation or its eustomers. That pursuant to said 
eonspiracy and unlawful confédération said named companies, acting jointly, 
hâve for the time being ruinously lowered priées on the goods involved, for tlie 
purpose of and with the Intent of depriving défendants of their trade and 
business and wrongfully destroying the same, said priées to be thereafter by 
said parties ralsed to normal or higher level. That pursuant to said eonspir- 
acy threats hâve been made against the eustomers of said défendant corpo- 
ration, and false reports as to said défendant corporation and its business 
hâve 'been spread. That the bringing and prosecution of said suits, Including 
this suit, is the resuit of and for the purpose of carrying out said unlawful 
eonspiracy and the unlawful agreements thereunder. That said unlawful 
eonspiracy and confédération, and the acts thereunder, has caused and is 
causing thèse défendants, and each of them, great and irréparable damage 
and injury. That the object of said unlawful eonspiracy and confédération 
is the wrongful erippling of said défendants in their said business and its ul- 
timate destruction, the unlawful restraint of trade in the devices and appli- 
ances referred to, and the wrongful and illégal monopollzing in said named 
companies of ail, or substantially ail, of the said business In the United States. 
Wherefore said bill of eomi>laint is without equity and should be dismissed." 

Wetmore & Jenner and Oscar W. Jeffery, for complainant. 
Bartlett, Brownell & Mitchell and Henry B. Brownell, for défend- 
ants. 

PLATT, District Judge. The paragraph of the answer above set 
forth is the cause of this contention. It has been excepted to as im- 
pertinent, and a motion to strike it out has also been entered, charg- 
ing that it is impertinent, immaterial, and irrelevant. The question of 
law which stares us in the face is this : Does an allégation that the 
complainant is a party to an unlawful eonspiracy, which tends to re- 
strain trade and oppress the défendant in its business, afford any dé- 
fense to a suit for the infringement of letters patent, the title to which 
is vested in the complainant? 

This question has been answered in the négative by the courts with 
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such unaniiTiity and decisiveness that it would be wasted energy for 
me to do more than cite National Folding Box & Paper Co. v. Robert- 
son (C. C.) 99 Fed. 985, in vvhich my very dear friend, the late Judge 
Townsend, examined the matter with care. I trust that no one will 
deem it indélicate on my part to avail myself of his efforts. At the 
hearing last fall no attempt was made by counsel for the défendants to 
analyze and explain the weakness of the décisions; but it was con- 
tended that, if the paragraph should be stricken out, the rights of the 
défendants on final hearing would be curtailed. 

I am not of that opinion. To leave the paragraph in, because it 
sets up an alleged substantive défense, which has been, time and 
again, decided by the courts to be a futile défense, would be, to my 
mind, an idle thing and a travesty. If it shall so happen that upon 
final hearing the issues shall be decided against the défendants, it seeins 
to me to be obvions that the action of the court with regard to the ob- 
jectionable paragraph, if wrong, could be remedied on appeal. 

The motion to strike out is granted. 

This ruling applies, mutatis mutandis, to the similar motion in No. 
1,306. 



In re EAGLE STEAM LAUXDKY 00. OF QUE.ENS COUNTY. 
(DisMct Court, E. D. New York. February 4, 1910.) 

Bankruptcy (§ 184*) — Securbd Cbeditobs — Validity of Moetgage. 

Chapter 688 of the Laws of New York of 1892, as amended by cliapter 
354 of the Laws of 1901 (now section &, c. 59, Consol. L.aws, [Laws 1909, 
c. 61]), provides that a stock corporation Jiiay borrow money and mort- 
gage its property on the consent of not less than two-thirds of the capi- 
tal stock in writing, and that a certificate of consent shall be filed and 
reeorded in the office of the clerk or register of the county whereln the 
corporation has its principal place of business. The owner of a lauudry 
business transferred his business to a corporation organized by him, sub- 
ject to a ohattel mortgage held by his wife. Thereafter the mortgage was 
renewed, but no consent of two-thirds of the stockholders was obtained, 
and the new mortgage was given within four mouths prior to bankruptcy. 
Held, that the mortgagee must be left as a gênerai créditer of the estate. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 184.*] 

Proceeding in the matter of the Eagle Steam L,aundry Company of 
Queens County, a bankrupt. A mortgagee determined to hâve no 
rights save as a gênerai créditer. 

Wyckoff, Clarke & Frost, for claimant. 
Robert McC. Robinson, for trustée. 

CHATFIEI^D, District Judge. One Thomas Meany organized a 
laundry corporation, now in bankruptcy, and transferred his own busi- 
ness to that. corporation, subject to a chattel mortgage of $1,500 held 
by his wife. The original validity of this chattel mortgage is not dis- 
puted. At the time of the transfer IVIrs. Meany took $1,000 in stock 
for an additional claim held by her, and apparently agreed to renew 
her mortgage when the time of expiration came around. The or- 

•For other cases see same topic & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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ganization of tlie corporation and thèse transfers took place in Oc- 
tober, 1907, and in January, 1908, a new mortgage was drawn up to 
take the place of the then expiring $1,500 mortgage. Tliis new mort- 
gage was properly executed and recorded ; but no consent of two- 
thirds of the stockholders was obtained, as rec|uired by the statutes 
of New York, being chapter 688, p. 1824, of the Laws of 1892, as 
amended by chapter 354, p. 961, of the Laws of 1901 (now section 6, 
c. 59, Consol. Laws [Laws 1909, c. 61]), by which a stock corporation 
is given power to borrow money and mortgage its property, upon the 
consent of not less than two-thirds of the capital stock in writing, or 
by vote at a spécial meeting called for that purpose, upon a similar no- 
tice to that required for the annual meeting, unless the mortgage in 
question be a purchase-money mortgage. 

. The pétition in bankruptcy was filed upon the 23d day of May, 1908, 
which was within four months after the exécution of the last chattel 
mortgage ; but the satisfaction of one chattel mortgage and an exten- 
sion of time to collect would seem to be sufficient considération to 
make a mortgage valid, if ail requirements are observed. It would 
also seem that a trustée in bankruptcy can, for the benefit of creditors, 
under the New York state statutes, contest the validity of a chattel 
mortgage. 

The 12 months within which Mrs. Meany can file a claim as a gên- 
erai creditor, if her security is not held valid, bas elapsed; but her 
claim has been presented in such a way that it would need but an 
amendment to protect her in that regard. In re Strobel (D. C.) 155 
Fed. 692. If the corporation attempted to question the giving of the 
mortgage, it might be estopped, under the doctrine of Hamilton Trust 
Co. V. Clemes, 17 App. Div. 152, 45 N. Y. Supp. 141, affirmed 163 N. Y. 
423, 57 N. E. 614, unless it returned the property; but creditors are 
not subject to such équitable estoppel. It is also impossible to find, 
as a détermination of fact, that Mrs. Meany, some three or four months 
before the expiration of her mortgage, intended to be a party to the 
sale of the chattels to the new corporation, and then and there agreed 
to take later a corporate mortgage as a purchase-money mortgage to 
herself. On the contrary, it is plain that she allowed the chattels to 
be transferred subject to her title, with the idea that she could be se- 
cured in the future. 

If ail the creditors were stockholders who had knowledge of the 
making of the chattel mortgage in question, but who had not signified 
their consent, the doctrine of estoppel might apply as to them ; but 
in the absence of a certificate or consent in writing, to accompany the 
mortgage when filed, making it presumptively valid, it would not seem 
that creditors can hâve lost their rights by the fihng of a mortgage, 
which ultimately proves not to hâve been properly executed, and where 
no ground of estoppel can be shown. 

Mrs. Meany must be left as a gênerai creditor of the estate for the 
amount of her debt, and an amended claim therefor may be filed. 
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WESTLAKB v. MARRIN et al. 

(Circuit Court, E. D. Pennsj-lvania. February 15, 1910.) 

No. 231. 

EQUITY (§ 412*) REFERENCE TO MASTEU— EXAMINATION OF PARTIES PRO IN- 
TERESSE Suo — Remand. 

Where, in a suit involvlng title to real property, an order was made for 
the examinatlon of" certain claimants of an interest therein pro interesse 
suo, and tliey flled no answer to the pétition, order, and affldavits, and 
oftered no proof in thelr own behalf, and it appeared that tliey did not 
fuUy understand wliat was required of theni, the master's flndlug, on the 
évidence introduced, that the claimants had no title to tlie property, and 
that it belonged to complainant as administrator, would be set aside, and 
the record referred baclc to the master for further proceedings. 

[Ed. Note.— For other cases, see Bquity, Cent. Dig. §§ 924^!)26; Dec. 
Dlg. § 412.*] 

Suit by Walter Westlake, as administrator of Caroline Barry, against 
Frank C. Marrin and others. On the master's report, following an 
examination pro interesse suo. Case remanded to master for further 
proceedings. 

WilHam P. Maloney, for complainant. 

John McConaghy and Hampton L,. Carson, for respondents. 

HOLIyAND, District Judge. This is a pétition, filed by the com- 
plainant in the original suit above mentioned, upon which this court 
made an order for the examination of certain parties pro interesse suo, 
and appointed Henry M. Tracy master for the purpose of condùcting 
this examination. Certain parties, to wit, Eugène C. Bonniwell, Ben- 
jamin T. Welsh, Franklin Lyle, James R. Shoch, Edward P. Doyle, 
and Thomas Killough, claimed an interest in property which had been 
conveyed to Walter Westlake, the above-mentioned complainant, by 
Marrin and wife, under a decree of this court some time ago, and sub- 
sequently to acquiring title Westlake attempted to sell this property so 
claimed in Philadelphia at public sale, when thèse parties asserted their 
claim under an alleged contract of sale which they had placed of record 
in this city. 

The parties appeared before the master, but did not présent any évi- 
dence of their title, nor did they controvert any of the allégations set 
forth in the original bill above mentioned, filed in this court, upon 
which the decree was made directing Marrin to convey the property to 
the complainant. The master, upon the évidence submitted by com- 
plainant, came to two very important conclusions in connection with 
this proceeding. Thè first is that this court had jurisdiction to make 
this order for an examination pro interesse suo ; and, second, he f ound 
that the claimants to this property had no title whatever, but that it 
belonged to the complainant, as administrator of Caroline Barry, de- 
ceased. 

I regard the statement of thèse two important findings as sufficient 
for sucli disposition of the case as the record as it now stands seems 

•For other cases see same topio & § number in Dec. & Xm. Dlgs. 1907 to date, & Rep'r Indexea 
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to warrant. At the argument it appeared that the parties claiming an 
interest in this real estate did not fully understand what was required 
of them. At any rate, as stated by the master in his report, they "made 
and filed no answer thereto [that is, the pétition, order, and affidavits 
in this proceeding] and offered no proof on their own behalf." So 
that, while the findings of fact in the master's report may be justified 
from the évidence submitted to him, although upon this I express no 
opinion, yet it is clear that thèse parties hâve not had a hearing as to 
their title to this property, and, if this proceeding can be maintained 
in its présent form, it is proper that they should be given a fair chance 
to présent their proof s in support of their claim. 

As this vvhole matter must go back to the master for the purpose of 
taking further testimony, in order that ail the material facts may ap- 
pear, and the claimants be given a chance to défend their title to the 
property in dispute, it is proper, we think, at the same time to hâve the 
master report on the matters of law which are properly raised on the 
record. The report and whole record are referred back to the master 
for the purpose of passing upon the following questions : 

1. As this proceeding is brought in the name of Walter Westlake, 
as administrator of the goods, chattels, and crédits of Caroline Barry, 
deceased, can it be maintained in the United States courts sitting in 
Pennsylvania, ;he being an administrator deriving his authority as such 
from the courts of another state ? 

2. And, even if this proceeding could be amended, substituting 
Westlake as the record owner of this property, instead of Westlake, 
as administrator, etc., could he then, as owner, try the title to this real 
estate in this proceeding? 

3. Can an examination pro interesse suo be had by any one, except 
a claimant for property, real or personal, in the hands of the court in 
séquestration proceedings, or by reason of the appointment of a re- 
ceiver, or by some other means ? 

4. If this proceeding be restricted to a claim for property in the 
hands of the court, can the property in question be regarded as within 
the control of the court to an extent to enable it to settle the claim of 
title of parties in such a proceeding? 

6. In case this proceeding is properly instituted, and can be main- 
tained under the circumstances, are the claimants entitled to a decree 
in their favor upon the proof s they may see fit to offer, and, if en- 
titled to a decree, the form thereof ? 



SOVEKEIGN BANK OF CANADA v. STANLEY. 

(Circuit Court, S. D. New Yorli. February 21, 1910.) 

1. Pleading (§ ]92*)— Dépenses— Aegumentative Denials. 

In an action for the value of certain ostrich featliers allesed to hâve 
been received by defendant's testator in a fiduclary capacity, défendant al- 
leged for her flrst défense that her testator was a member of a flrm which 
received the feathers under agreement that plaintlff would make advances 
on them ; second, that the flrm should sell the feathers, deposit the pro- 

•FoT other cases see same toplc à | numbek In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 
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ceeds to Its acconut in the bank, and pay ont the advances to plalntiff; 
and, third, that the feathers were not recelved by the firm or testa tor In 
a flduciary capaelty. The fourth défense alleged the same transaction, 
but that the advances were a firm obligation, aud that plaintiiï had not ex- 
hausted its remédies against the surviving members. ïhe fifth défense 
repeated the agreement, and alieged that defendant's testator dled in- 
solvent, and that plaiutiff's claim was subordinate to the elaims of the 
Individual creditors. Hcld, that such défenses were demurrable, as argu- 
mentative déniais. 

[Ed. Note. — For other cases, see Pleading, Cent. Dig. § 416; Dec. Dig. 
§ 192.»] 

2. Pleading (§ 392*)— Variancb. 

Where plaintlfC sought to recover the value of certain ostrlch featliers, 
alleged to hâve been deposited with defendant's testator in a flduciary 
capaelty, proof that the transaction was with a firm of which testator 
was a member would constitute a fatal variance. 

[Ed. Note.— FOr otherx;ases, see Pleading, Cent. Dig. §§ 1315, 131G ; Dec. 
Dig. § 392.*] 

3. Pleading (§ 11*)— Défenses— Irrbxlevant Surplusage. 

Where plaintiff sought to recover the value of certain goods alleged to 
hâve been deposited with defendant's testator in a flduciary capaelty, al- 
légations in separate défenses that the transaction was with a firm of 
which testator was a member, that plaintiff had not exhausted its remedle.s 
against the firm, and the insolvency of the estate eonstituted a pleading of 
évidence, and were irrelevant surplusage. 

[Ed. Note. — For other cases, see Pleading, Cent. Dig. § 31 ; Dec. Dig. 
§ 11.*] 

4. Pleading (§ 114*)— Traverse. 

In gênerai, ail évidence is admissible under a traverse which contra- 
dicts the truth of the allégations denled, and should not be pleaded. 

[Ed. Note.— For other cases, see Pleading, Cent. Dig. § 238; Dec. Dig. 
i 114.*] 

Action by the Sovereign Bank of Canada against Martha F. M. 
Stanley, as executrix, etc. On demurrer to certain alleged défenses. 
Sustained. 

The complaint is to recover for the value of certain ostrlch feathers, which 
the defendant's testator reeeived as the plaintifiC's property and in a flduciary 
capaelty. Haviug reeeived it, he sold it, and in exchange reeeived as the 
property of, and in a flduciary capaelty for, the plaintiff, certain negotiable 
instruments, which be then transferred to certain banks to which he was in- 
debted, and so converted them to his own use. The answer contains déniais 
and six défenses. Of thèse, the plaintiff demurs to tlie flrst, fourth, and fifth. 

The flrst défense allèges, flrst, that the defendant's testator was the mem- 
ber of a flrm which reeeived the ostrlch feathers under agreement that the 
plalntïïï would make advances upon them ; second, that the flrm should sell 
the feathers, deposlt the proceeds in its accounts in banks, and pay out the 
advances to the plaintiff from thèse accounts; third, that the feathers were 
not reeeived by the flrm, or the defendant's testator, In a flduciary capaelty. 
The fourth défense allèges the same transaction as is stated in the flrst, but 
also that the advances were a flrm obligation, and that plaintiff has not ex- 
hausted its remédies against the surviving members. The flfth défense re- 
peats the agreement, and allèges that the defendant's testator dled insolvent, 
and that the plaintifFs claim is subordinate to the elaims of individual cred- 
itors. 

Rounds, Hatch, Dillingham & Debevoise, for plaintiiï. 
Kellogg & Rose, for défendant. 

•For oth^ cases see eaiiu> topic It J numbes In Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» | 
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H AND, District Judge (after stating the facts as above). The de- 
murrer is well taken, for ail the défenses are argumentative déniais. 
The plaintiff, to succeed, must prove an individual transaction between 
itself and the defendant's testator. If it proves to be a firm transac- 
tion, it will be a fatal variance, without amendment. The only thing 
necessary for the défendant to show will be that the transactions upon 
which it relies were not with the defendant's testator, but with a firm 
of which he was a member. That shown, his complaint will hâve been 
answered. To plead that the agreement was with the firm is to plead 
évidence which will meet the allégation that it was with him. This 
being true, ail the allégations as to the character of the transactions 
with the firm, the failure of the plaintiff to exhaust its remédies against 
the firm, and the insolvency of the estate of the defendant's testator, 
are irrelevant surplusage. The two last would perhaps be valid- dé- 
fenses, if the defendant's testator was sued for what the complaint 
alleged to hâve been a firm debt, but not when it rehes upon an in- 
dividual transaction. 

The defendant's citations are not apposite. In Linton v. Unexcelled 
Fireworks Co., 124 N. Y. 533, 27 N. E. 400, the défense was that the 
plaintiff had given ground for discharge. That évidence did not meet 
the issue of the existence of the employment or its termination. It 
should therefore hâve been pleaded. In Duryee v. Lester, 75 N. Y. 
442, the matter of défense did not tend to disprove the fact of the em- 
plovment or the rendition of the services, which was ail the complaint 
alle'ged. Wilbur v. Collins, 4 App. Div. 417, 38 N. Y. Supp. 848, seems 
to be the contrary, and I must concède that the reasoning of the case 
is not apparent to me. McKyring v. Bull, 16 N. Y. 297, 69 Am. Dec. 
696, décides that payment must be pleaded, which was the law in in- 
debitatus assumpsit, even before the Hilary Rules, as I recall. 

In gênerai terms it may be laid down that ail évidence is admissible 
under a traverse which contradicts the truth of the allégations denied, 
and it must not be pleaded. The défendant does not raise any ques- 
tion of the validity of the complaint, and therefore the demurrers must 
be sustained. , 

The plaintiff may take judgment sustaining the demurrers, with a 
respondeat ouster within 10 days after entry. 



OLD DOMINION COPPER MINING & SMELTING 00. v. LEWISOHN et al. 
(Circuit Court, S. D. New York. December 30, 1909.) 

1. EquiTY (§ 271*) — Bill— Ame.ndment. 

Complaiiiant in equity, after tlie pleatlings liave been closed and the 
évidence lias been taken aiid is ready for j)rinting, is not entitled to leave 
to file a substituted bill of complaint, except to make the pleadings cor- 
respond to the évidence. 

[Ed. Note. — For other cases, see Equity, Cent. Dig. §§ 558-5G0; Dec. 
Dlg. i 271.*] 

*For otlier cases see same topic & § nctmber in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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2.' Equitt (§ 290*)— CoMPLAiNT— Amendment. 

Where leave Is asked to file a substltuted bill of complalnt, the court 
can only permit or rejeet It, and cannot be expected to révise It, and per- 
mit it to be flled If drawn in a différent form. 

[Ed. Note.— For other cases, see Equlty, Cent. Dlg. § 549 ; Dec. Dig. § 
290.*] 

3. Equity (I 290*)— Bill— Amï:ndment. 

Wliere, after the pleadings are closed and the évidence taken, com- 
plainant deems It necessary to flle an amendment to the bill, he should 
présent spedflc amendments to the paragraphs of the original bill, sup- 
porting hls application by affldavits, according to equity rule 29, and not 
.make an application to file a substltuted bill, which the court would not 
grant unless satisfied that complainant is entitled to make ail the chan- 
ges whlch -would be made by the substltuted bill. 

[Ed. Note. — For other cases, see Equity, Cent. Dig. § 549; Dec. Dig. § 
290.*] 

Action by the Old Dominion Copper Mining & Smelting Company 
against Frederick Lewisohn and others. On motion for leave to file 
a substltuted bill of complaint. Denied. 

Edw^ard F. McClennen, for the motion. 
Eugène Treadwell, opposed. 

NOYES, Circuit Judge. It appears that the pleadings in this case 
were long since closed, and that the évidence has been taken and is 
ready for printing. In this situation it is not obvious why the com- 
plainant, in seeking an amendment, should not strictly follovi' equity 
rule 39. The complainant, however, without any supporting affidavits 
and without spécifie amendments, asks leave to file a substltuted bill 
of complaint. Aside from matters of form, it is clear that such leave 
at this late day should only be granted for the purpose of making the 
pleadings correspond to the évidence. But, without affidavits or prop- 
er références presenting the relevant évidence, it is quite impossible 
for the court to détermine whether the changes in the original bill 
made by the substltuted bill are necessary, and only such as are nec- 
essary, to make the allégations conform to the proofs. 

Of course the objection just noted might be met by now receiving 
références to the testimony. But that would not be sufficient to enable 
the court to really dispose of the questions presented upon the mo- 
tion. The complainant desires to file a substituted bill. The court 
can only permit it to be filed or rejeet it. The court cannot be ex- 
pected to revise it, and permit it to be filed if drawn in a différent 
form. Consequently, as I am not satisfied that the complainant 
should be permitted to make ail the changes which would be made by 
the substituted bill, I hâve no other course than to refuse the com- 
plainant leave to file it. Had the complainant presented spécifie amend- 
ments to the paragraphs of its original bill, I should hâve taken a 
différent course, and should hâve passed upon each of the proposed 
changes. 

The motion is denied, without préjudice to the right of the com- 
plainant to ask leave to amend the paragraphs of the original complaint 
in accordance with the rules of courts of equity. 

•For other cases see same topic & § numbeh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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MAZIEKA V. NORTH & JUDD MFG. OO. 

(Circuit Court, E. D. New Yorlc. February 8, 1910.) 

Rkmoval of Causes (§ 112*)— Dismissal of Cause— Peoceedings for Dis- 

MISSAL. 

Wliere défendant, by obtaining an order to show cause on a motion to 
dismlss for insufficlency of service o( process, permits the record on re- 
moval of the cause to be completed by inclndlng a stipulation that the 
service made should hâve the same effect as if made on an ofBcer of the 
défendant company within the state, provlded that this should not be 
construed so as to préjudice defendant's rlghts in the United States Cir- 
cuit Court if the action should be removed to that court, and lie coutends 
that on removal plalntlfC is limited to reliance on the actual service, but 
argues that, even if service were on an offlcer, dismissal could be de- 
manded, the court wlU requlre défendant to elect which Interprétation It 
wiU assert it Intended. 

[Ed. Note. — For other cases, see Bemoval of Causes, Dec. Dig. § 112.*] 

Action by Joseph Mazieka against the North & Judd Manufacturing^ 
Company. On motion by défendant to dismiss. Motion set for hear- 
ing. 

O'Neill, McDowell & Kennedy, for plaintiff. 
George H. Mitchell, for défendant. 

CHATFIELD, District Judge. The défendant has moved to dis- 
miss by obtaining an order to show cause, which called upon the plain- 
tiff to furnish proof, by way of affidavits, as to the facts relating to the 
allégations that the défendant did no business in the state of New 
York, and had no officers hère engaged in business and capable of 
being served with process. The plaintiff has submitted affidavits and 
a stipulation in the f ollowing language : 

"It is stipulated on behalf of défendant that the service of the summons 
and eomplaint hereln on John C. Moore, managing agent, on the 9th day of 
September, 1909, shall hâve the same force and effect as if served upon an 
offlcer of the company within the state. Nothing herein, however, shall be 
construed so as to préjudice In any way the rights of the défendant in the 
United States Circuit Court, should this action be removed to that court." 

One motion to set aside service in the state court had been granted, 
and the second service was no better. If the présent motion rested 
upon the removal record alone, this stipulation would appear to bave 
been unavailable, as it had never been filed, and this court would hâve 
had no knowledge thereof. The order to show cause has given the 
plaintiff the right to complète the record by including the stipulation. 
But under the defendant's interprétation the plaintiff is stilî limited 
to reliance upon the actual service, which has apparently been held in- 
sufhcient in the state court. On the other hand, if the stipulation be 
held to mean that no waiver or consent shall be claimed which would 
interfère with the defendant's rights in the United States court, even 
if the summons had been served upon an offîcer, then this court would 
hâve to pass upon the question of whether such service would be held 
sufficient after removal. As the défendant has by its own act al- 

'For otber caseB see same toplc & § ndmber in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexea 
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lowed this ambiguous stipulation to be submitted to the court, and yet 
bas argued that, even if the service had been upon an officer, a dis- 
missal could be demanded, the court is unwilling to décide what the 
défendant intended thereby. The défendant must elect which position 
it will take, or, rather, which meaning of the stipulation it will assert 
it intended. 

To hold that the service was the same as if upon an officer would 
be to the préjudice of the défendant, if it could hâve demanded a dis- 
missal in the United States court upon the service actually made, and 
it would then be necessary to détermine whether the case ought to be 
remanded to prevent injustice to the plaintiff, inasmuch as the stipula- 
tion conferring jurisdiction upon the state court was signed, and an 
entire failure of considération for the $30 paid would resuit if it be 
treated as futile. If the défendant elects to treat the stipulation as 
équivalent to service upon an officer, but to be without préjudice (that 
is, not to be considered as a voluntary appearance or waiver) to any 
rights it may urge, even upon such service, then this court will be 
in a position to décide the question of fédéral jurisdiction upon the 
merits. 

The motion may be brought on February 18th, at 3 :30 p. m., when 
either party may make such motion as they are advised. 



MORRISDALE COAL CO. v. PBNNSYLVANIA R. CO. 

(Circuit Court, E. D. Pennsylvania. February 5, WIO.) 

No. 102. , , 

Cabkiebs (§ 36*) — Discrimination — Distribution or Caes— Past Acts— Ac- 
tions FOR Damages— Interstate Commerce Commission— Courts— Jdbis- 

DICTION. 

Where an alleged iiùawful discrimination in the distribution of eoal 
cars in violation of Interstate Commerce Act (Act Feb. 4, 1887, c. 104, § .''., 
24 Stat. 380 [IJ. S. Comp. 'St. 1901, p. 3155]) had been practleed by défend- 
ant railroad company, resulting in Injury to plaintiff, for which it was en- 
titléd to damages, such discrimination having been applicable to a class 
of shippers and not to cotnplalnant alone, the Interstate' Commerce Com- 
mission had exclusive original jurisdiction to afCord complalnant relief, It 
not being entltléd to sue in the first instance in an action for alleged dam- 
ages sustalned thereby, authorized by section 9, and this, : tbougb the acts 
constltuting the alleged discrimination had ceased prior to the commence- 
ment of the suit. 

[Ed. Note.— For othër cases, see Carriers, Cent. Dig.§ 95'; Dec. Dig. § 
36.* 

IHities and llabilitlèsof carriers as to furnishiug facilities for transpor- 
ta tion, see note to Harp v. Choctaw, O. & G. B. Co., 61 O. C. A. 414.] 

Action by the Morrisdale Coal Company , against the Pennsylvania 
Railroad Comp,a,ny to recover damages, for alleged discrimination in 
the distribution of coal cars in violation of the interstate commerce act. 
On motion to dismiss for want of jurisdiction. Granted. 

Chester N. Farr, Jr., and Wm. A. Glasgow, Jr., for plaintiff. 
Francis I. Gowen and John G. Johnson, for défendant. 

•For other cases see same topic & § numbbk in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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J. B. McPHERSON, District Judge. This suit was brought to re- 
cover damages from the Pennsylvania Railroad Company for a prac- 
tice that is alleged to be in violation of the act to regulate commerce. 
Act Feb. 4, 1887, c. 104, 24 Stat. 379 [U. S. Comp. St. 1901, p. 3154]. 
The plaintiff's coal mine is in the Clearfield région of this state, and the 
défendant carries much of the product in commerce between the states. 
The practice complained of was a method of distributing coal cars 
among the mines of the région at times when the supply of cars fell 
short. The plaintiff averred that an undue préférence was given 
thereby to other miners and shippers in the same région, while it was 
obliged to bear an unreasonable burden. This being forbidden by 
section 3, the plaintifï sued to enforce the liability referred to in sec- 
tion 8, and claims the right to recover, in spite of the conceded fact 
that no complaint was made in the fîrst instance to the Interstate Com- 
merce Commission. The suit is said to be brought under the permis- 
sion given by section 9, a trial was had before a jury, and â spécial 
verdict was rendered in favor of the plaintiff. The right to judgment, 
however, was still undetermined when the présent motion was made; 
and this right was believed at the trial to- dépend upon the décision 
of certain questions that are referred to in the verdict. Among thèse, 
it was a vital question whether the method that was followed by the 
railroad Company during the years 1902-1905 for distributing its 
available supply of cars during periods of shortage imposed unreason- 
able disadvantage upon the plaintiff, or gave unreasonable préférence 
to its competitorS in the Clearfield région. Briefly, the method was 
this: The railroad company determined the capacity of the various 
mines in the région by a computation that is not complained of, and 
thus arrived at the proportion of cars to which the plaintiff and other 
miners would be entitled when cars were too few to meet the demand 
completely. This proportion was applied to the déficient car supply 
in the following manner: Each day the total number of cars avail- 
able for the whole région was ascertained by the railroad company, 
and a distribution sheet was then made up, allotting to the plaintiff 
and the other miners the cars to which the defendant's method of 
distribution showed them to be entitled. The total available cars 
consisted of four classes : Those that belonged to private individuals 
or corporations; those that were to be filled with coal that the rail- 
road company had bought for its own use as fuel ; those that belonged 
to foreign railroad companies, and were also to be filled with coal 
that thèse companies had bought for their own use as fuel; and Sys- 
tem, or conàpany, cars — meaning such cars as did not belong to either 
of the first three classes but were available generally for the carriage 
of coal. If the railroad company had distributed the total number of 
thèse four classes ratably among the mines according to capacity, the 
plaintifï would not be now complaining. But a différent method was 
pursued. From the total number of available cars the défendant de- 
ducted the aggregate of the first three classes — assigning the private 
cars to the individuals or corporations, who owned them or were en- 
titled to use them, and assigning its own fuel cars and the fuel cars 
of foreign railroads to the mines from which the supply was to come — 
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arid distributed the fourth class alone in proportion to capacity. The 
resuit was'that the owners or users of private cars received thèse cars, 
and also their ratable proportion of the fourth class ; and the miners 
who had contràcted to fill the fuel cars, either of the défendant or 
of foreign railroad companies, received thèse cars, and also their rat- 
able proportion of the fourth class; while the plaintiff received only 
its ratable proportion of the fourth class, and was thus confined to a 
supply that was necessarily smaller than if its proportion had been 
allotted out of the total of the four classes. Averring injury by this 
method ôf distribution, and asserting that the total number of the 
four classes without any déduction should hâve been divided among 
the mines of the région in proportion to their ascertained capacity, 
the plaintiff sought to recover damages in this action for unlawftd 
discrimination. 

It will at once be observed that the suit requires a court and jury 
to décide whether the defendant's method of distribution offended 
against the act. The questions are (1) whether this method gave a 
préférence to any particiïlar person, company, firm, or corporation, or 
subjected the plaintiff to any préjudice or disadvantage ; and (2) if 
such préférence or disadvantage existed, whether it was undue or un- 
reasonable. Theâe are questions of fact, and manifestly cannot be 
decided mérely by considering what methods may hâve been held to 
be liawfùl, when adopted and applied by other railroads under other 
circumstances. There is no "fuie of law" that requires the aggregate 
of available cars always and éverywhere to be divided ratably in 
times of shortage. Even if it be conceded that, 'whenever a dispute 
upon the subject has been presented to a court or tO the Commission, 
this method of distribution has usually been decided to be the fairest, 
it does not follow necessarily that the method is to be applied in the 
next dispute that arises. It is perhaps more nearly correct to speak 
of the "rule" as similar to a working hypothesis. It may do to start 
with, if — or since — it represents a fairly gênerai opinion concerning 
what is just and équitable; but the circumstances of a given case may 
require the rule to be rnodified, and would certainly require it to be 
modified, if, instead of avoiding, it would cause, an undue préférence 
or disadvantage. What is undue or unreasonable is ordinarily a pure 
question of fact; and, where such a question is presented, it is neces- 
sary to be cautious in applying a rule that may hâve been properly 
used to décide a similar question, but under différent circumstances. 
And, since the question is of fact, there will always be the danger 
that différent courts and juries may reach différent conclusions, even 
when the évidence and the facts are essentially the same. Différent 
minds occupy différent points of view^ and may there fore see the 
same question from opposite angles with varying results. Moreover, 
as a question of fact Can only be resolved by évidence, it may easily 
happen that the quantity or quality of évidence may differ in one trial 
from another, so that recovery by one plaintiff and f ailure by another 
niay both be just — one having évidence enough, while the other has 
toô little, to support a verdict. 

Thèse remarks may perhaps serve as a préface to the examination 
of two or three récent décisions of the Suprême Court, which deal 
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with some of the difficulties that beset the effort to apply section 3 by 
the piecemeal procédure of unconnected trials before a court and jury. 
Facing thèse difficulties, and influenced no doubt by other considéra- 
tions as well, the court has, I think, announced important conclusions 
upon the construction of the act; and it is therefore necessary to ex- 
amine carefully the décisions referred to, and to note the course of 
reasohing by which they hâve been reached. The first is Texas & 
Pacific Railway Company v. Abilene Cotton Oil Co., 204 U. S. 426, 
27 Sup. Ct. 350, 51 L. Ed. 553. This has to do with an unreasonable 
rate, but much that is said by the court is also applicable to a dispute 
like this, where the in jury is charged to an unreasonable practice. The 
oil company was compelled to pay a rate which it believed to be more 
than was reasonable, and the suit was brought to recover the excess. 
The action was at common law in a court of the state, and the rail- 
way defended, inter alia, by averring, and afterwards proving, that 
the shipment was interstate, and that the rate complained of had 
been established and posted as required by the act to regulate com- 
merce. Nevertheless, the Texas Court of Civil Appeals decided that, 
as the rate had been found by the trial court to be unreasonable, 
the oil company had a right to recover under the principles of the 
common law, although the rate had been established by the carrier 
under the fédéral statute. In other words, the state court entertained 
a suit, the purpose of which was to pronounce a rate unreasonable, 
in spite of the fact that the rate had been established and posted under 
the provisions of the act, and in spite, also, of the fact that the rea- 
sonableness of the rate had not been passed upon by the Commis- 
sion. A question was thus presented which the Suprême Court states 
in the following language (page 436 of 204 U. S., page 353 of 27 Sup. 
Ct. [51 Iv. Ed. 553]): 

The fundaïuental question is "tlie scope and effect of tlie act to regulate 
commerce upon tlie riglit of a shlpper to maintain an action at law against 
a common carrier to recover damages because of tlie exaction of an alleged 
vmreasonable rate, altliough the rate collected aud complained of was the rate 
stated In the schedule flled with the Interstate Commerce Commission aud 
published accordiug to the requirements of the act to regulate commerce, and 
which it was the duty of the carrier, under the law, to enforce as against 
shippers." 

The court conceded that a shipper might recover damages at com- 
mon law if the carrier charged an unreasonable rate, and that such 
damages might properly be measured by the excess above a proper 
rate. And it is further conceded that the oil company was clearly suing 
upon a right that was valid at common law, and that the act to regu- 
late commerce had not expressly taken the right away. But it was 
held that the right was nevertheless taken away impliedly, although 
the court agreed that repeals by implication are not favored, and that 
a statute should not be construed to take away a common-law right 
unless such a resuit is imperatively required. This ruling in favor of 
the implied repeal is supported by showing that the act provides com- 
plète machinery for the protection of shippers, and has substituted its 
own remédies for the remédies of the common law. To sustain this 
position, the court summarizes the statute as foUows: 
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"TEe act made it the duty of carriers subject to Its provisions to charge 
only just and reasonable rates. To tliat end tbe duty was imposed of estab- 
lishing and publishing schedules of such rates. It forbade ail unjust préfér- 
ences and discriminations, made it unlawful to départ from the rates in the 
establlshed schedules untll the same were changed as authorized by the act, 
and such departure was made an offense punishable by fine or imprlsonment. 
or both, and the prohibitions of the act and the punlshments which it imposed 
were directed not only against carriers, tout against shippers, or any persons 
who, directly or indirectly, by any machination or device, in any manuer 
whatever, accomplished the resuit of producing the wrongful discriminations 
or préférences which the act forbade. It was made the duty of carriers sub- 
ject to the act to file with the Interstate Commerce Commission created by 
that act copies of established schedules, and power was conferred upou that 
body to provide as to the form of the schedules, and penalties were imposed 
for not establlshing and flling the required schedules. The Commission was 
endowed with plenary administrative power to supervise the conduct of car- 
riers, to investlgate their affairs, their aecounts, and their methods of deal- 
ing, and generally to enforce the provisions of the act. To that end it was 
made the duty of the district attorneys of the United States, under the direc- 
tion of the Attorney General, to prosecute proceedings commenced by the Com- 
mission to enforce compliance with the act. The act specially provided that 
whenever any common carrier subject to its provisions 'shall do, cause to be 
done, or permit to be done, any act, matter or thing In this act prohiblted or 
declared to be unlawful, or sball omit to do any act, matter or thing in this 
act required to be done, such common carrier shall be liable to the person or 
persons thereby injured for the full amount of damages sustained in consé- 
quence of any such violation of the provisions of this act. * * *' Power 
was conferred upon the Commission to hear complaints coneerning violations 
of the act, to Investigate the same, and, if the eomj)laints were well founded, 
to direct, not only the making of réparation to the injured persons, but to or- 
der the carrier to desist from such violation in the future. In the event of the 
fallure of a carrier to obey the order of the Commission, that body, or the 
party in whose favor an award of réparation was made, was empowered to 
compel compliance by invoking the authority of the courts of the United 
States in the manner pointed ont in the statute, prima facie effect in such 
courts being given to the flndlngs of fact made by the Commission." 

Pointing out that the act was undoubtedly intended to redress the 
wrongs resuhing from unjust discrimination and undue préférence 
in regard to rates, and that this object was to be accomplished by com- 
pelhng the carrier to estabhsh schedules of reasonable rates that 
should apply uniformly to ail, and should not be departed from until 
the schedule was changed in the manner provided by the act, the 
court goes on to say : 

"When the gênerai scope of the act is enlightened by the considérations 
just stated it becomes manifest that there is not only a relation, but an in- 
dissoluble unity, between the provision for the establishment and maintenance 
of rates until correeted in accordance with the statute, and the prohibitions 
against préférences and discrimination. This follows, because, unless the re- 
quirement of a unlform standard of rates be complied with, it would resuit 
that violations of the statute as to préférences and discrimination would in- 
evitably follow. This is clearly so, for if it be that the standard of rates fixed 
in the mode provided by the statute could be treated on the complaint of a 
shipper by a court and jury as unreasonable, without référence to prier action 
by the Commission, flnding the established rate to be unreasonable, and order- 
ing the carrier to desist In the future from violating the act, it would corne to 
pass that a shipper might obtaln relief upon the basis that the established 
rate was unreasonable, In the opinion of a court and jury, and thus such ship- 
per would receive a préférence or discrimination not enjoyed by those against 
whoni the schedule of rates was contlnued to be enforeed. This can only be 
met by the suggestion that the judgment of a court, when based upon a com- 
plaint made by a shipper without previous action by the Commission, would 
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give rise to a change of the sclietlule rate, and thns cause tlie new rate re- 
sultlng from the action of the court to he applicable In future as to ail. This 
suggestion, however, is manifestly without merit, and only serves to lUustrate 
the absolute destruction of the act and the remédiai provisions wliich It cre- 
ated, which would arise from a récognition of the right asserted. For if, 
without prevlous action by the Commission, power might be exerted hy courts 
and juries generally to détermine the reasonableness of an establWhed rate, 
it would foliow that, unless ail courts reached an Identlcal conclusion, a uni- 
form standard of rates in the future would be impossible, as the standard 
would fluctuate and vary, dépendent upon the divergent conclusions reached 
as to reasonableness by the varions courts ealled upon to consider the subject 
as an original question. Indeed, the récognition of such a right is wholly in- 
consistent wlth the administrative power conferred upon the Commission, and 
with the duty whlch the statute casts upon that body, of seeing to it that the 
statutory requirement as to uniformity and equality of rates is observed. 
Bqually obvious is it that the existence of such a iwwer in the courts, inde- 
I)endent of prior action by the Commission, would lead to favoritlsm, to the 
enforcement of one rate in one jurisdiction and a différent one in another, 
would destroy the prohibitions against préférences and discriminations and 
afCord, moreover, a ready means by which, through collusive proeeedings, the 
wrongs which the statute was Intended to remedy could be suceessfuUy in- 
flicted. Indeed, no reason can be pereelved for the enactment of the provision 
endowing the administrative tribunal which the act created with power, on 
due proof, not only to reward réparation to a particular shl]>per, but to com- 
mand the «irrier to deslst from violation of the act in the future, thus eom- 
pelling the altération of the old or the flillng of a new schedule, conformably 
to the action of the Commission, if the power was left in the courts to grant 
relief on complaint of any shipper, upon the theory that the established rate 
could be disregarded and be treated as unreasonable, without référence to 
previous action by the Commission In the premises. This must be, because, if 
the power existed In both c-ourts and the Commission to originally hear com- 
plaints on this sub.1ect, there might be a divergence between the action of the 
Commission and the décision of a court. In other words, the established 
schedule might be found reasonable by the Commission in the first instance 
and unreasonable by a court acting originally, and thus a confiict would arise 
which would render the enforcement of the act Impossible." 

But, as the argument had been made that section 9 permits an in- 
jured shipper either to complain to the Commission, or to sue at law, 
merely compelling him to elect which remedy he will adopt, and that 
the suit under review had been brought in the exercise of sucli élec- 
tion, the court replied to this contention in the following significant 
language : 

"Nor is there merit in the contention that section 9 of the act compels to 
the conclusion that it was the purpose of Congress to confer power upon 
courts primarily to relieve from the duty of enforcing the established rate by 
flnding that tiie same as to a particular person or corporation was so unrea- 
sonable as to justify an award of damages. True it is that the gênerai terms 
of the section, when taken alone, might sanction such a conclusion, but, when 
the provision of that section is read in connection with the context of the act, 
and in îhe llght of the considérations which we hâve enumerated, we think 
the broad construction contended for is not admissible. And this becomes 
particularly cogent when it is observed that the power of the courts to award 
damages to those claiming to bave been injured, as provided in the section, 
contemplâtes only a deeree in favor of the individual complainant, redressing 
the particular wrong asserted to bave been donc, and does not embrace the 
power to direct the carrier to abstain in the future from simllar violations of 
the act ; in other words, to command a correction of the established schedules, 
which power, as we bave shown, is conferred by the act upon the Commission 
in express terms. In other words, we think that it inevitably foUows from 
the context of the act that the independent right of an individual originally 
to maintain actions in courts to obtain peeuniary redress for violations of the 

1T6F.— 48 
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aet, eonferred by the ninth section, must be conflned to redress of such wrongs 
as can, conslstently wlth the eontext of the act, be redressed by courts with- 
ont prevlous action by the Commission, and therefore does not imply the 
power in a court to primarily hear complaints concerning wrongs of the ehar- 
acter of the one hère complalned of. Although an estaWished schedule of 
rates may hâve been altered by a carrier voluntarily, or as the resuit of the 
enforeement of an order of the Commission to deslst from violating the law, 
rendered in accordance with the provisions of the statute, it may not be 
doubted that the power of the Commission would nevertheless extend to hear- 
ing légal complaints of, and awardlng réparation to, individuals . for wrongs 
unlavffully suffered from the application of the unreasonable schedule during 
the perlod when such schedule was in force." 

Several décisions are then reviewed, especially Railway v. Hefley, 
158 U. S. 98, 15 Sup. Ct. 802, 39 L. Ed. 910, and Railway v. Mugg, 
302 U. S. 242, 36 Sup. Ct. 628, 50 L. Ed. 1011, and the court continues 
(page 445 of 204 U. S., page 357 of 27 Sup. Ct. [51 U Ed. 553]): 

"In View of the blnding effect of the established rates upon both the carrier 
aud shlpper, as expounded by the two décisions of this court just referred to, 
the contention now made, if adopted, would necessitate the holding that a 
cause of action in favor of a shlpper arose from the fallure of the carrier to 
make an agreement" — that is, as I understand it, an agreement to charge a 
rate différent from the rate contaiued In Its published schedule — "when, if 
the agreement had been made, both the carrier and the shlpper would hâve 
been guilty of a criminal offense and the agreement would bave been so abso- 
lutely void as to be impossible of enforeement. Nor is thefe force in the sug- 
gestion that a like dilemma arises from the récognition of power in the Com- 
mission to award réparation in favor of an indlvldual because of a finding by 
that body that a rate in an established schedule was unreasonable. As we 
hâve shown, there is a wide distinction betwéen the two cases. When the 
Commission is ealled upon. on the complalnt of an Indlvldual, to conslder the 
reasouableness of an established rate, its power Is Invoked not merely to au- 
thorlze a departure from such rate in favor of the complalnant alone, but to 
exert the authority eonferred upon it by the act, if the complalnt Is f ouud to 
be just, tb compel the establishment of a new schedule of rates applicable to 
ail. And like reasoning would be applicable to the granting of réparation to 
an indlvldual after the establishment of a new schedule because of a wroug 
endured during the perlod when the unreasonable schedule was enforced by 
the carrier and before Its change aud the establishment of a new one. In 
other words, the différence between the two is that which, on the one hand, 
would arise from destroying the uniformity of ratés which it was the objeet 
of the statute to secure, and, on the other, from enforcing that equality which 
the statute commands." 

It is then declared that section 33, which préserves the "remédies 
now existing at common law or by statute," cannot in reason be con- 
strued as preserving to a shipper a common-law right which would 
be absolutely inconsistent with the statute: 

"In other words, the act cannot be held to destroy Itself. The clause Is 
concerned alone with rights recognized in or duties imposed by the act, and 
the manlfest purpose of the provision in question was to make plain the In- 
tention that any speciflc retnedy given by the act should be regarded as cumu- 
lative, when other appropriate common-law or statutory remédies existed for 
the redress of the particular grievance or wrong dealt with in the act." 

And the conclusion of the whole matter is thus stated on page 448 
of 204 U. S., on page 358 of 37 Sup. Ct. (51 L. Ed. 553) : 

" • * * A shlpper seeklng réparation predicated upon the unreasonable- 
ness of the established rate must, under the aet to regulate commerce, prima- 
rily invoke redress through the Interstate Commerce Commission, which body 
alone is vested wlth power originally to entertaln proceedlngs for the altéra- 
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tlon of an establlshed schedule because the rates flxed tberein are unreason- 
able. * * •" 

This décision deals specifically with the subject of rates, but Balti- 
more & Ohio Railroad Company v. United States ex rel. Pitcairn 

Coal Co., 30 Sup. Ct. 164, 54 L. Ed. , has to do with the subject 

now in hand — the distribution of coal cars in time of shortage. The 
décision was rendered on January 10, 1910, and the opinion is written 
by Mr. Justice White, who also spoke for the court in the case of the 
Abilene Oil Company. The suit was begun in the United States Cir- 
cuit Court for the District of Maryland by a pétition for a mandamus. 
The writ was asked for by the Pitcairn Coal Company (apparently 
joined afterwards by other petitioners), in order to conipel the Balti- 
more & Ohio Railroad Company to change its method of distributing 
coal cars among certain mines that were served by the railroad. It is 
unnecessary to describe the method in détail. It difïered in several 
particulars from the method now complained of, but it was alleged to 
produce a similar eflfect, namely, an undue préférence in favor of cer- 
tain miners and shippers, and an undue discrimination against others. 
The railroad company denied the averments of préférence and dis- 
crimination, and asserted the validity of its method and rules of dis- 
tribution. The issue thus formed required an elaborate and pro- 
longed inquiry into the facts, and in the end the circuit court made an 
order sustaining the railroad's method except in one particular — ^the 
company was decided to be wrong in deducting private cars bef ore 
the pro rata distribution was made. The Court of Appeals went fur- 
ther and decided that the railroad company's method was also wrong 
in several other particulars, inter alia, in deducting its own fuel cars 
and the fuel cars of foreign railroads before making pro rata distri- 
bution to the mines in the district. The grievance of the Pitcairn Com- 
pany had not been laid before the Commission, and the situation pre- 
sented to the Suprême Court by ail thèse facts is referred to in the 
following paragraphs from the opinion : 

"One of the asslgnments of error assails the correctness of the conclusion 
of the court below to the efCect that, compatibly with the act to regulate com- 
merce, there was power under the circumstanoes dlselosed by the record to 
consider the subject-matters which were complained of, and to award the re- 
lief conceming them which was prayed. Indeed, the nature of the eontro- 
versy and the relief which it requires is such that, even without the asslgned 
error to which we hâve referred, the question at the very threshold necessa- 
rlly arises and commands onr attention as to whether there was power in the 
courts, under the eircumstances disclosed by the record, to grant the relief 
prayed conslstently with the provisions of the act to regulate commerce, and 
to that subject we therefore at once come. 

"To a considération of this question it is essentlal to at once summarily and 
accurately fix the subject-matter of the alleged grievances and the précise 
character of the relief required in order to reniedy the evils complained of 
upon the assumption of their existence. As to the flrst, it is patent that the 
grievances Involve acts of the Baltimore & Ohio Railroad, régulations adopted 
by that company and alleged dealings by the other corporations, ail of which, 
It Is asserted, concern Interstate commerce, and ail of which, it is alleged, are 
In direct violation of the duty imposed uix)n the railroad company by the pro- 
visions of the act to regulate commerce. As to the second. In vlew of the na- 
ture and character of the acts assalled, of the prayer for relief whleh we hâve 
previously excerpted and of the relief which the court below directed to be 
awarded, it is equally clear that a prohibition, by way of mandamus, against 
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the act Is sougUt and an order, by way of mandamus, was iuvoked, and wns 
allowed which must operate, by judlclal deeree, upon ail the numerous parties 
and varions. interests as a rule or régulation as to the matters complalned ot 
for the conduct of Interstate commerce in the future." 

This being the situation and thèse being the questions, the court goes 
on to say: 

"When the situation is thus deflned, we see no escape from the conclusion 
that the grievances complained of were primarily within the administrative 
competency of the Interstate Commerce Oommission, and. not subject to be 
judicially enforced, at least until that body, clothed toy the statute with au- 
thority on the aubject, had been afforded, by a complaint made to it, the op- 
portunlty to exert its administrative functions." 

The court déclares that the controversy is controlled by the consid- 
érations that governed the décision in the case of the Abilene Oil 
Company ; and points out that the rehef there prayed for was denied 
because it was inconsistent with the act to regulate commerce; the 
inconsistency being found in the fact that the aet made the rate then 
in controversy of controlling force until it should be pronounced un- 
reasonable by the Commission Itself, on a complaint made to that 
body. Therefore the rate could flot be dèclared imreasonable, either 
directly or inferentially, in a proceeding before another tribunal. Any 
other view would give rise to inextricable confusion, would create un- 
just préférences and undue discriminations, would frustrate the pur- 
poses of the act, and in eflfect cause the act to destroy itself . 

But the Baltimofe & Ohio Company Case arose in January, 1907, 
after the amendments of 1906 had beèn passed, and the court there- 
fore proceéds to the considération of thèse amendments, saying: 

"The ruling there made (In the Abilene Case) dealt with the provisions of 
the act as they existed prior to the amendments adopted in 1908, and when 
those amendments are considered they render, if possible, more imperative 
the construction given to the act by that ruling ; slnce, by section 15, as en- 
acted by the amendmeut of June 29, 1906 [34 Stat. 589, c. 104, § 4 (U. S. Comp. 
St. Supp. 1909, p. 1158)], the Commission is empowered. indeed, it is made its 
duty, in disposing of a complaint, not only to détermine the legality of the 
practlce alleged. to give rlsç to an unjust préférence or undue discrimination, 
and to forbid the same, but, moreover, to direct the practlce to be followed 
as to such subje,ct fpr a future period, not exceeding two years, with pow^er in 
the Commission, if it flnds reason to do so, to suspend, modify, or set aside 
the samç, the order, however, to become operative wlthout .ludicial action. 
In considering section 15 in the case of Illinois Central Rallroad Co. v. In- 
terstate Commerce, Commission (just decided) [C. C, 173 Fed. 930], it was 
poluted put thàt.the effect of the section was to cause it to come to pass that 
courts, in determining whetfter an order of the Commission should be sus- 
pended oi* enjoified, ,w:ere without power to Invade the administrative func- 
tions vested in the Commission, and therefore could not set aside an order 
duly-made on a mère exercise of judgmçnt as to Its wlsdom or expedlency. 
Ùnder thèse cjrcumstances it is apparent, as we bave said, that thèse amend; 
meiits add tP the cpgency of the reasoning which led to the epnciuslon in the 
Abilene Case, that the prlmary interférence of the courts with tlie adminis- 
trative functions fo the Commission was wholly incompatible with the act to 
regulate commerce. This resu|t is easily lllustrated. A partlcular régulation 
of a carrier in Interstate commerce is assailed in the courts as unjustly pref- 
erentlal and dlscriminatory. ITpon the faets found the complainjt is dèclared 
to be w'ell f ounded. The administrative ppwep s of tlie Commission are in- 
voked concerning a régulation of llke character upon a simllar complaint 
The Commission Çflds from the évidence before it, that the régulation is not 
unjustly discriminatpry. Wbich would prevailî If both, then discrimination 
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and préférence would resuit from the very prevalenee of the two methods of 
l)rocedure. If, on the contrary, the Commission was bound to follow the pre- 
vious action of the courts, then It Is apparent that its power to perform its 
administrative functions would be curtailed, if not destroyed. On the other 
liand, if the action of the Commission was to prevail, theu the fuuction exer- 
cised by the court would not hâve been judicial in character, since its final 
conclusion would be susceptible of being set aslde by the action of a mère ad- 
ministrative body." 

Illustrations of actual confusion growing out of rulings by the 
courts and rulings by the Commission upon the same subject are then 
given, and the opinion passes on to consider the efifect of section 10 
of Act March 2, 1889, c. 382, 25 Stat. 855 (U. S. Comp. St. 1901, p. 
3172), which provides for the remedy by mandamus. This is the sec- 
tion that had been invoked by the Pitcairn Company, and at first blush 
its language certainly seems to give the courts primary jurisdiction 
to issue the writ whenever a carrier viola:tes the act by preferential 
rates or practices. But the Suprême Court declared that the apparent 
scope of the section must obviously be restricted so that it may har- 
monize with the rest of the act and not destroy one of its main pur- 
poses. Thus restricted, it does not give the remedy by mandamus 
primarily, but only (when the remedy is available at ail) after the Com- 
mission bas acted upon the complaint. To use the court's own lan- 
guage : 

"As it was settled in the Abilene Case that the rlght to question in the 
courts the rates established in accordauce with the act to regulate commerce, 
without previous resort by complaint to the Commission in order to détermine 
their unreasonableness, would be destructive of the act, and therefore was 
not permissible, that rullng is equally applicable to the provision as to fur- 
nishing cars contained in section 10, which is hère relied upon. But as we 
are required, for the détermination of the case now before us, to oonsider the 
scope of the act to regulate commerce as now existing, as a resuit of the 
iunendments of 1906, we shall not rest our conclusion alone upon the persua- 
sive force of the reasoning which constrained to the conclusion announced in 
the Abilene Case. Speaking generally, it is true to say that, prior to 1889, 
although the prohibitions of the act to regulate commerce as to préférences 
and discriminations were far-reaehing, the meehanism provided by the stat- 
ute for the enforcement of orders of the Commission on the subject, as well 
as those concerning a finding as to unreasonable rates, were deemed to be in 
inany respects ineffective, or at least tardy in opération or unsatisfactory in 
prompt remédiai résulta, and this because immédiate effect was not given to 
the orders of the Commission, but the aid of judicial authority was required 
as a prerequisite for sueh resuit. Section 10, hère relied upon, was not part 
of the original act, but, as we liave said, was added thereto on March 2, 1889, 
for the obvions purpose of making the remédiai processes of the act more 
epeedy and efficaclous. Now, it cannot in reason be questioned that among 
the purposes contemplated by the amendnients adopted in 1906 was the curlng 
of the presumed remédiai inefHciençy of the act by siupplying efficient means 
for glving effect to the orders of the Commission made in the exertion of the 
authority conferred upon that body. To that end one of the amendnients — • 
section 15 — gives operatlve effect to the orders of the Commission without the 
sanction of previous judicial authority, and endows that body with the power. 
not only as to unreasonable rates, but as to practices found ujion complaint 
to be unduly prejudicial and unjustly diseriminatory, to correct the same by 
its order, which order should hâve effect within the period flxed in the stat- 
nte, and, to enforce thèse provisions, penalties and forfeitures are provided. 
Section 16. It being demonstrable, as we hâve seen, that to give to section 
10 the broad meaning which the court below affixed to it would be to destroy 
or render inefflcaciou.s the remédiai purposes of the amendments enacted in 
1906, it must follow that sueh construction cannot be adopted, since to do so 
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wOuM compel us to hold that the wide and far-reaching remédies created by 
the amendments of 1^)6 were, in effect, destroyed by the narrower remédiai 
proeèssêS whlch had been previously enacted in 1889. This conclusion being 
in reason impossible, it must follow that, construlng the provisions of section 
10 in the llght of and In harmony with the amendments adopted in 1906, the 
remedy afforded by that section, in the cases which It embraces, must be lim- 
Ited élther to the performance of duties which are so plaln and so Independent 
of préviens administrative action of the Commission as not to requlre a pre- 
requlsite exertlon of power by that body, or to compelling the performance of 
duties which plainly arise from the obligatory force whlch the statute at- 
taches to orders of the Commission, rendered wlthln the lawful scope of its 
authorlty, until such orders are set aside by the Commission or enjoined by 
the courta" 

And the rulings in the Baltimore & Ohio Company Case are em- 
phasized by another décision that was announced on the same dày in 
an opinion written by the same justice — IlHnois Central Railroad Co. 
V. Interstate Commerce Commission. In that case a miner and shipper 
of coal complained to the Commission that the railroad's method of 
distributing cars when the supply was short resulted in préférence 
and discrimination — especially because the Company deducted private 
cars and foreign railway fuel cars before making distribution to the 
mines along its road. The Commission was asked by the company to 
consider in the same proceéding the further question whether its own 
fuel cars might be deducted before distribution was made, and ac- 
cordingly the Commission dealt with ail of thèse three classes. Its 
order directed the company to give up the practice of deducting any 
of thèse classes before making distribution, and (in the exercise of the 
power given by the amendments of 1906) directed the carrier to in- 
clude ail the available cars in a total for ratable distribution, and to 
include them for a period of two years. The railroad company sought 
to enjoin the order, and the case was heard by three circuit judges of 
the Seventh circuit. They decidèd (173 Fed. 930) that the Commis- 
sion was right in directing the company to include private cars and 
foreign railway fuel cars in the total that were to be distributed ratably 
to the mines, but was wrong in directing it to include its own fuel 
cars in that number. The Commission appealed, and the Suprême 
Court sustained the appeal, deciding that the circuit court should not 
hâve interfered with the order, so far as the company's own fuel cars 
were concemed. (The railroad did not appeal, and the other two 
classes of cars were therefore not specifically considered.) The point 
that should now be observed is this: The Suprême Court distinctly 
puts the décision upon the single ground that the Commission had 
power to make the order in question; and refuses to rest it in any 
degree upon the ground that the order was either wise or expédient. 
This appears clearly in the f ollowing paragraphs : 

"In conséquence of one of the comprehensive amendments to the act to reg- 
ulate commerce, adopted In 1906 (section 4, Act June 29, 1906, 34 Stat. 589) it 
is now proyided that 'ail orders of the Commission, except orders for the pay- 
ment of money, shall take effect wlthin such reasonable time, not less than 
thirty days, and shall continue in force for such period of time not exceeding 
two years, as shall be prescribed in the order of the Commission, unless the 
same shall be suspended or set aside by a court of compétent jurisdiction.' 
The statute endowlng the Commission with large administrative functions, 
aud generally giving effect to its orders coneernlng complaints before it with- 
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ont exacting that they be prevlously submitted to judlcial authority for sanc- 
tion, it becomes iiecessary to détermine the extent of the powers which courts 
inay exert on the sulijeet. 

"Beyond eontroversy, in determlning whether an order of the Commission 
shall be suspended or set aslde, we must consider (a) ail relevant questions of 
constitutional power or rlght; (b) ail pertinent questions as to whether the 
administrative order is within the scope of the delegated authority under 
which It purports to hâve been made; and (c) a proposition whlch we state 
independently, although In Its essence It may be coutained in the prevlous 
one, viz., whether, even although the order be in form within the delegated 
power, nevertheless it must be treated as not embraced therein, because the 
exertlon of authority which is questioned bas been manifested in such an un- 
reasonable manner as to cause it, in truth, to be within the elemeutary rule 
that the substance, and not the shadow, détermines the validity of the exer- 
cise of the power. Postal Telegraph Company v. Adams, 155 U. S. 688, 698 
[15 Sup. et. 268. 360, 39 L. Ed. 311]. Plain as it is that the powers Just 
stated are of the essence of judlcial authority, and whlch, therefore, may not 
be curtailed, and whose discharge may not be by us in a proper case avolded, 
it Is equally plain that such perennial powers lend no supi>ort whatever to the 
proposition that we may, under the guise of exerting judlcial power, usurp 
merely administrative func-tions by setting aside a lawful administrative or- 
der under our conception as to whether the administrative jwwer bas been 
wisely exerci^ed. 

"Power to malie the order and not the mère expediency or wlsdom of hav- 
ing made it, is the question." 

The court thereiipon considered and sustained two propositions: 
(1) The act gave the Commission authority to regulate the distri- 
bution of Company fuel cars in times of shortage as a means of pre- 
venting undue préférence or undue discrimination ; and (2) the order 
complained of was within the authority thus given. But the expe- 
diency of the order was not passed upon at ail, the court saying, inter 
aHa: 

"The Insistence that the necessary effiect of an order, compelling the count- 
Ing of Company fuel cars in fixing, in case of shortage, the share of cars a 
mine from which eoal has been purchased will be entitled to, wlll be to brlng 
about à discrimination against the mine from which the c-ompany buys Its 
coal and a préférence in favor of other mines, but invelghs against the ex- 
pediency of the order. And this is true, also, of a statement in another form 
of the sanie proposition — that is, that if, wben eoal is liouglit from a mine hy 
a railroad, the road is compelled to eount the cars in which the eoal Is moved 
in case of car shortage, a préférence wlll resuit in favor of the mine selling 
eoal and making dellvery thereof at the tipple of the mine to a person who is 
able to consume it without the necesslty of transporting It by rail. At best, 
thèse arguments but suggest the complexity of the subjeet, and the difBculty 
involved In making any order which may not be amenat>le to the criticlsm 
that It leads to or may beget some inequallty. Indeed, the arguments just 
stated. and others of a like character whlch we do not deem It essentlaï to 
specially refer to, but assall the wisdom of Congress In conferring upon the 
Commission the power which has been lodged in that body to consider com- 
I)laints as to violation of the statute and to correct them if found to exist, 
attack as crude or inexpedient the action of tlie Commission in performance 
of the administrative functions vested in it, and upon such assnmptlon luvoke 
the exercise of unwarranted judlcial power to correct the assumed evils." 

If this décision be read, as it must be read, in connection with the 
case of the Baltimore & Ohio Railroad Company and with the Texas & 
Pacific Railway Company v. Abilene Oil Company, the conclusion 
seems to be unavoidable that complaints of unreasonable rates and of 
unreasonable practices (at least when such rates and practices are gen- 
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éral, and apply to whole classes of shippers) piust alike be heard in the 
first instance by the Commission ; and that the courts bave no power to 
entertain such complaints until the Commission's order thereon is 
brought before them for appropriate action. And when such an or- 
der is finally brought before a judicial tribunal, the inquiry vvhether 
the order should be suspended or set aside must be limited to con- 
sidering — 

"(a) ail relevant questions of constitutional power or rislit ; (b) ail itertineiit 
questions as to wliether the administrative order is witliin the scope of rhe 
delegated aiithority under which it piu'ports to liave been made; and (c) 
* * * vFliether, even altliough the order be in forni within the delegated 
power, nevertheless it must be treated as uot embraced therein, because the 
exertion of authority whieh is questioned has Leeu nianifested in suoh an ùn- 
reasonable manner as to cause it, in truth, to be within the elenieutary rule 
that the substance, and not the shadow, détermines the validity of the exer- 
cise of the power." 

The inquiry is not to be answered by deciding that in the judgment 
of the court the order is, or is not, either wise or expédient; if the 
act to régula te commerce has given the Commission power to deal 
with the subject, and if the order complained of is within the power, 
the action of the Commission is to stand. 

But the foregoing cases were ail concerned with rates or practices 
that existed when the proceedings were begun, while it is conceded 
that the présent défendant changed the method in controversy on or 
about January 1, 1906, more than a year before the suit was brought. 
The action, therefore, being solely for damages, atid for damage;» 
growing eut of a practice that has ceased, the plaintiff insists that the 
décisions of the Suprême Court do not apply, ând that section 9 of 
the act gives the right to sue in the courts at the élection of the in- 
jured party. Evidently, this, also, is a question of great importance, 
and the judgment of this court is not likely to hâve much efifect upon 
its solution. It can only be determined satisfactorily by the Suprême 
Court, and I should not feel that I were evading my duty if I merely 
entered a judgment and speeded the cause on its way to an ultimate 
décision. But I may perhaps indicate very briefly why I think that 
the reasoning of thèse cases leads to the conclusion that the circuit 
court does not possess primary jurisdiction of the présent case. 

It can no longer be doubted, as a gênerai proposition, that the Com- 
mission is charged primarily with the jurisdiction and the duty to ex- 
amine rates and practices, and to détermine whether they conform to 
the act. And it is probably safe to say, also, that because of the di- 
versity of situations and circumstances that inevitably aiïect rates 
and practices the Commission is likely to find it impossible to lay 
down gênerai rules that will' apply without modification to every pos- 
sible dispute in a given class. Hence — to speak now only of the 
question in hand— the lawfulness of the defendant's practice during 
1902 to 1905 must be determined by considering the situation and the 
circumstances that prevailed in the Clearfield région during the years 
in question. The situation being thus considered, if the practice was 
preferential or discriminâting it violated the act. But what tribunal 
is to décide whether an ofïense has been committed? Clearly, if the 
practice were now in force, the Commission; and it is I think con- 
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ceded that the Commission might then not only forbid tlie practice in 
the future, but might award réparation for the in jury done in the past. 
The basis of both tliese orders, however, would necessarilj'' be a find- 
ing of fact — that the practice was preferential or disçriminating — and 
this is an administrative finding which the Commission alone seems to 
hâve the power to make in the first instance. The right to inquire 
into this subject has not been confided primarily to the courts, and 
such power of reviewing the Commission's order as the courts may 
possess does not extend to its wisdom or discrétion. 

Since, therefore, the Commission alone has the power to décide 
primarily whether a particular method of distributing coal cars in case 
of shortage is preferential, I do not believe that the power is auto- 
matically transferred to the courts as soon as the carrier substitutes 
another method, and merely for the reason that the substitution has 
been made. The procédure of submitting the question of discrimina- 
tion to différent courts and juries has been authoritatively declared 
to be objectionable; but if it must nevertheless be followed in every 
case where the damages claimed were caused by a practice that has been 
changed, the uncertainty of results to which the Suprême Court has 
referred will bring about the very discrimination which the act seeks 
to avoid. If one injured shipper recovers a verdict and another fails, 
or if one recovers a sum calculated according to a particular rule, and 
the sum awarded to his neighbor is calculated according to a différent 
rule, an obvious discrimination among the claimants must resuit, for 
the theory of ail the verdicts must be that the sums recovered fully 
repair the damages suffered, while it is évident that réparation is in 
fact partial or unequal. Inequality in recovery would necessarily 
produce discrimination. If, on the other hand, such claims must be 
submitted in the first instance to the Commission, they will be acted 
upon uniformly, will be adjusted according to the same rule — a rule 
that will presumably be adopted after a full and comprehensive view 
of the whole situation and of ail the relevant circumstances — and the 
damages will be awarded, not arbitrarily or capriciously, but by the 
application of the same standard. In a word, and without repeating 
the language of the Suprême Court that seems to me to justify the 
conclusion, I hold that the Commission has the primary jurisdiction to 
award réparation for such damages as may hâve been caused by a 
preferential practice in distributing coal cars in case of shortage; and 
that the circuit court has not the primary power to award such dam- 
ages, even although they may hâve been caused by a practice that did 
not prevail at the time when the suit was brought. If the plaintiff's 
contention is sound it follows that two irreconcilable results may come 
to pass. If section 9 applies to a situation like this — where the prac- 
tice complained of has ceased — a shipper who elects to sue at law 
is thus turning to a tribunal upon which his élection may be said to 
confer exclusive jurisdiction of his complaint. But if another shipper 
lias previously been obliged to go before the Commission — the ob- 
noxious practice being then in force — it is clear that this shipper (who 
is seeking redress for the same wrong) has addressed the proper tri- 
bunal, for in that event it is conceded that the Commission had ex- 
clusive primary jurisdiction of the subject-matter. Whose décision 
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is to prevail? It might easily happen that after one shipper had ap- 
pealed to the Commission a carrier might give up the practice, either 
before or after the Commission had passed upon its validity, and that 
other shippers might thereupon bring suits at law to recover dam- 
ages, as thé présent plaintiff has donc. If the Commission has no 
power to entertain the complaints of thèse shippers because the prac- 
tice has ceased— and this is the plaintiff's position — the courts must 
hâve complète jurisdiction, and must therefore be able to décide wheth- 
er the practice complained of is preferential. But, as the Commission 
had undoubted primàry jurisdiction of the complaint that was first 
made, does the ruling of the Commission govern in case the practice 
should be sustained in whole or in part? Or does the ruling of tlfb 
court govern, ifl case the practice should be condemned, either in 
whole or in part? Under the Illinois Central's Case the décision of 
the Commission upon such a subject is declared to be final; the wis- 
dom or discrétion ôf the order is not to be reviewed by the courts; 
and yet à ruling that is thus adjudged tb be final would nevertheless 
be practically subject to review at the hands of a jury or of several 
juries, and might be wholly set at naught. 

If it be asked, What then becomes of the power to sue for dam- 
ages that is given by section 9 of the act? the answer is apparently to 
be found in the following language from the Abilene Oil Company 
Case (page 442 of 204 U. S., page 356 of ^7 Sup. Ct. [51 L. Ed. 553]) : 

"In other words, we thlnk It inevltabl;?' foUows from thè context of the act 
that the Indejjendent right of an Indlvldual orlglnally to malntaln actions in 
courts to obtaln pecunlary, redress for violations of the act, conf erred by the 
ninth section, must be conflned to redress of such wrongs as can, consistently 
wlth the context of the act, be redressed by courts wlthout previous action by 
the Commission. • ♦ • » 

There are wrongs to which a shipper may be subjected that do not 
need previous. action by the Commission. For example — to give a 
single illustration — isolated acts of oppression or extortion, directed 
against individuals, n^iight în ail probability be redressed by suit at 
the élection of the injured shipper. But where a practice that is ap- 
plied alike to ail shippers, or to ail of a class, is complained of because 
its efifect is nevertheless averred to be preferential, a différent situation 
is presented. There the act has given to the Commission a primary 
jurisdiction over the subject-matter in order that redress may be in- 
telligent, cQmplete, and uniform; and this I believe to be true whether 
redress is sought before, or after, the practice has been given up. 

The defendant's motion to dismiss the suit for want of jurisdiction 
must be granted. 
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, (Circuit Court, D. Idaho, C. D. February 8, 1910.) 

PfTîiLio Lands (§ 50ya,* New, Vol. 9, Key No. Séries)— Railroad Rigiit 
op Wat— lANDs Subject. 

Lahds wlthlh a réservation wlthdrawB under the réclamation act (Act 
June 17, 1902, c. 1093. .32 Stat. 388 [U. S. Comp. St. Supp. 1909, p. 596]) 
for the furtherance of an Irrigation proJect and resting under valid, sub^ 
slstlng homestead flUngs are no longer "public lands," and are therefore 
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exempt from the opération of the railroad right of wav act (Act Mardi 
3, 1875, c. 152, 18 Stat. 482 [U. S. Comp. St. 1901. p. 1568]), granting tn 
railroad companies rights of way tlirough the public lands of the United 
States. 

[Ed. Note. — For other définitions, see Words and Phrases, vol. 6, pp. 
5793-5795 ; vol. 8, p. 7772.] 

2. Public Lands (§ 7*) — Ibbigation — Réclamation Project — Raileoad 

Right of Way^Injunction. 

Rev. St. § 2288, aœended by Act March 3, 1905, c. 1424, 33 Stat. 091 (U. 
S. Comp. St. Supp. 1909, p. 537), provides that a bona fide settler under 
the pre-emption, homestead, or other settlement law may transïer by war- 
ranty agalnst hîs own acts any portion of hls claim for a railroad right of 
way, which transfer shall not vitiate his right to complète and perfect 
title to his claim. SeU that, where homestead elaimauts within land 
withdrawn for a réclamation project transferred land to a railroad Com- 
pany for a right of way, the fact that the entryman might forfeit or 
abandon his entry did not constitute such an interest in the land as to 
entitle the government to an Injunction restraining the railroad eompany 
from constructing its railroad across the lands and canals embraced ia 
the réclamation project. 

[Ed. Note. — For other cases, see Public Lands, Cent. Dig. $ 7 ; Dec. Dig. 

I 7.*] 

3. Public Ijands (§ 135») — Raileoad Right of Way— Homestead Bntbiks— 

Réclamation Project. 

The right to transfer land for a railroad right of way conferred on a 
bona fide settler under the pre-emption, homestead. or other settlemeat 
law by Rev. St. | 2288, amended by Act March 3, 1905, c. 1424, 33 Stat. 991 
(U. S. Comp. St. Supp. 1909, p. 537), applies to homestead land within a 
réclamation district, and bence the United States, after such transfer, is 
only entitled to hâve the railroad so constructed as not to interfère with 
the irrigation, réservoirs, ditches, and canals. 

[Ed. Note. — For other cases, see Public Lands, Cent. Dig. § 354 ; Dec. 
Dig. § 135.*] 

4. Public Lands (| 135*) — Homestead Entbt— Railroad Right op Way— 

Oonvbyance by Entryman. 

That the United States may in the future reasonably require rights of 
way for ditches, in furthering a réclamation project, in addition to those 
now occupied by exlsting canals, and tiiat it may be entitled to reserve 
land therefor under General Appropriation Act Aug. 30, 1890, c. 837, 26 
Stat. 391 (U. S. Comp. St. 1901, p. 1570), providing that, in ail patents for 
land thereafter taken up under the United States land laws on entries 
west ol the one hundredth meridlan, land shall be expressly reserved for 
a right of way for ditches and canals constructed by the authority of the 
United States, did not prevent a railroad eompany from occupying lands 
in praesenti legally conveyed to it within a réclamation réservation by a 
homestead entryman. 

[Ed. Note. — For other cases, see Public Lands, Cent. Dig. § 354; Dec. 
Dig. § 135.*] 

In Equity. Suit by the United States against the Minidoka & 
Southwestern Railway Company and another. Application for tempo- 
rary injunction. Granted in part. 

C. H. Lingenfelter, U. S. Atty., and B. E. Stoutemyer, for the Unit- 
ed States. 

P. L. Williams and D. Worth Clark, for défendants. 

•For otier cases see same toplc & | ncmbse in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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DIETRICH, District Judge. This is an application for a temporary 
injunction restraining the défendant from completing the construction 
of its railroad across certain lands and canals embraced in the Mini- 
doka réclamation project, in Cassia county, Idaho. The substantial 
facts are net in dispute, and the questions of law arise upon the con- 
struction and apphcation of the gênerai railroad right of way act of 
March 3, 1875 (Act March 3, 1875, c. 152, 18 Stat. 483 [U. S. Comp. 
St. 1901, p. 1568]), granting to railroad corporations rights of way 
through "the public lands of the United States," a paragraph of the 
gênerai appropriation act, approved August 30, 1890 (Act Aug. 30, 
1890, c. 837, 26 Stat. 391 [U. S. Comp. St 1901, p. 1570]), providing 
"that in ail patents for lands hereinafter taken up under any of the land 
laws of the United States or on entries or claims validated by this act 
west of the one hundredth meridian, it shall be expressed that there is 
reserved from the lands in said patent described, a right of way thereon 
for ditches or canals constructed by the authority of the United States," 
an act amending section 2288 of the Revised Statutes of the United 
States, approved March 3, 1905 (Act March 3, 1905, c. 1424, 33 Stat. 
991 [U. S. Comp. St. Supp. 1909, p. 537]) which is as follows: "Any 
bona fide settler under the pre-emption, homestead, or other settlement 
law shall hâve the right to transfer, by warranty against his own acts, 
any portion of his claim for church, cemetery, or school purposes, or 
for the right of way of railroads, telegraph, téléphones, canals, réser- 
voirs, or ditches for irrigation or drainage across it; and the transfer 
for such public purposes shall in no way vitiate the right to complète 
and perfect the title to his claim" — -and the réclamation act, approved 
June 17, 1902 (Act June 17, 1902, c. 1093, 32 Stat. 388 [U. S. Comp. 
St. Supp. p. 696]). 

The réclamation act, appropriating for the irrigation of arid lands 
in certain states and territories the proceeds of the sales of public lands 
situate therein, directs the Secretary of the Interior to cause examina- 
tions and surveys to be made for the purpose of determining the feasi- 
bility of any given project, and authorizes him to "withdraw from pub- 
lic entry the lands required for any irrigation works contemplated" 
under its provisions ; and' it further authorizes him, "at or immediately 
pcior to the time of beginning the surveys for any contemplated irriga- 
tion works, to withdraw from entry, except under the homestead laws, 
any public lands believed to be susceptible of irrigation from said 
works." It is also provided that public lands which it is proposed to 
irrigate "shall be subject to entry only under the provisions of the 
homestead laws, in tracts of not less than forty nor more than one 
hundred and sixty acres, and shall be subject to the limitations, charges, 
terms, and conditions" in the act prescribed. Thèse terms and limita- 
tions are that the Secretary of the Interior may confine the entry of 
any one person to such an area, not less than 40 nor more than 160 
acres, as in his opinion may be reasonably required for the support of 
a family; that the commutation provisions of the gênerai homestead 
laws shall not apply ; that the entryman shall pay in the manner and at 
the times prescribed by the Secretary of the Interior a ratable propor- 
tion of the cost of the irrigation works; and that he shall pay the 
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charges for construction of the irrigation works apportioned against 
bis tract, and reclaim at least one-half of the total irrigable area of his 
entry for agricultural purposes before receiving patent. It will be ob- 
served that the act provides for two différent "withdrawals" or "rés- 
ervations," to be made by the Secretary of the Interior. As is said 
in United States v. Hanson, 167 Fed. 881, 93 C. C. A. 371 : 

"It provides, first, that the Secretary may withdraw from public entry such 
lands as are required for the actual occupation of the réclamation service. 
This is for such purposes as réservoirs, oanals, pumping works, etc. No ex- 
ception whatever Is expressed as to the lands which are to be withdrawn for 
thèse purposes. It provides, second, for the withdrawal of any other public 
lands 'believed to be susceptible of irrigation from said works.' Such lands 
are to be withdrawn from entry, 'except under the homestead laws.' " 

Briefly, and omitting the récital of dates and détails, the facts ar-e 
that prior to the organization of the défendant railroad company the 
Secretary of the Interior, acting under authority of the réclamation 
act, estaÎDlished the Minidoka project, and entered upon the construc- 
tion of the works for the irrigation of the lands embraced therein. 
Certain lands were withdrawn or reserved for the use of the govern- 
ment, for its dams, pumping plant, canals, and other structures ; but 
none of the lands so reserved are hère involved. There were also with- 
drawn from entry, "except under the homestead laws," other public 
lands, aggregating a large area, "believed to be susceptible of irriga- 
tion" from the contemplated works. Soon thereafter ail the lands of 
the latter class were entered by quahfied persons under the provisions 
of the gênerai homestead law, modified and limited, as hereinbefore 
stated, by the réclamation act. Thèse entries were made at various 
dates, some of them several years prior to the commencement of this 
action, but none of them hâve as yet progressed to final proof or 
patent. The défendant railroad company projected a branch road, 
Connecting with an existing line at the town of Burley, and traversing 
in its course for a distance of approximately six miles lands thus cov- 
ered by homestead entries, and in the possession of the several entry- 
men, and also intersecting three of the project canals constructed and 
controUed by the réclamation service. Âpparently for the purpose of 
claiming some benefit under the railroad right of way act of March 3, 
1875, prior to the commencement of this suit and after the defînite 
location of its line of road, the railroad company filed with the Secre- 
tary of the Interior a copy of its articles of incorporation and proofs 
of its organization under the same. It has not, however, filed any pro- 
file map with the register of the local land office. Recognizing the 
possession and rights of the homestead entrymen, the défendant, be- 
fore it commenced to grade its roadbed, much work upon which has 
now been done, negotiated with the entrymen, and, by purchase, se- 
cured from them, so far as lay within their power to grant, the desired 
right of way. There are two or three entrymen with whom negotia- 
tions are still pending, but that fact is unimportant, for the entrymen 
are not complaining, and the défendant fully concèdes the necessity of 
extinguishing their claims, either by purchase or by proceedings in 
eminent domain. There has been no interférence by the défendant 
with the complainant's canals, and there is a disavowal of any purpose 
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or intent to make or to claim the right to make any crossing which will 
diminish their capacity or impair their saf ety, or materially restrict the 
complâinant's management and control thereof . 

From this brief statement it is apparent that complâinant's applica- 
tion for injunctivè relief rests upon two classes of property rights 
which, it is alleged, the défendant is threatening to invade — its interest 
in the lands which are in the possession of the several entrymen, but 
to which it holds the légal title, and its rights in the canals which it 
has constructed across thèse lands, and of which it has the exclusive 
possession. First, as to the lands. 

At the argument there was considérable discussion touching the ques- 
tion whether or not lands withdrawn under the réclamation act from 
entry, "except under the homestead laws," are subject to the opéra- 
tion of the railroad right of way act of March 3, 1875, the plaintiff 
affirming, and the défendant denying, that such lands are within the 
exception of section 5, which provides that the act shall not apply to 
"lands especially reserved from sale." But the question does not seem 
to be pertinent at the présent juncture ; for whatever may be the légal 
status of the lands so withdrawn under the réclamation act, after with- 
drawal and prior to entry, ail of the lands hère involved rest under 
valid subsisting homestead fiHngs, and being, therefore, no longer 
"public lands," they are exempt from the opération of the right of way 
act, which, by its express terms, is made applicable only to "public 
lands of the United States." Bardon v. Northern Pacific Railroad Co., 
145 U. S. 535, 13 Sup. Ct. 856, 36 L. Ed. 806. And whether we take 
the one view or the other of the ensuing rights of the parties, when 
and in the contingency that a présent entryman shall forfeit or abandon 
his entry covering lands traversed by the defendant's railroad, the an- 
ticipation of such a possible occurrence furnishes no substantial basis 
for présent injunctivè reHef . In either view, the rights of the railroad 
Company upon the happening of such a contingency would be measured 
by the law. They will not be enlarged by the possession of the rail- 
road Company, however long continued, for, as against the govern- 
ment, neither acquiescence nor lapse of time may be pleaded in bar. 
It follows that if the right of way act does not become applicable upon 
the cancellation of an existing entry, and, if the railroad company holds 
under no other pertinent provision of law, the plaintifï may, as soon as 
the land is released from entry, wjthout préjudice assert ail the rights 
of an owner against one who, without right, holds possession of its 
property. If, upon the other hand, the right of way act will in such a 
contingency operate to effect a grant of the right of way to the de- 
fendant, a court of equity, without other reason for so doing, cannot 
at this time properly enjoin the défendant from putting itself in a posi- 
tion where it may without wrongdoing secure the benefits of a valid 
law. 

The primary inquiry, therefore, relates to the présent, rather than 
the future, rights of the several parties in interest — -such rights as are 
creatèd and defined by the acts hereinbefore referred to, exclusive of 
the railroad right of way act. I say the several parties in interest, be- 
cause, while the controversy is in form between the government and 
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the railroad company, its adjudication necessarily involves a considéra- 
tion of the rights of the homestead settlers, who hâve entered the lands 
and assumed certain obligations, and who, in turn, are entitled to 
receive such reciprocal benefits and to exercise such valuable privilèges 
as are provided for by law; and, as will presently appear, between 
an entry subject to légal limitations, such as are implied by the com- 
plainant's contention, and an entry measuring up to the defendânt's 
view of the law, there is a distinction which the entryman may not un- 
reasonably regard as highly material. The original homestead law 
was enacted for the purpose of encouraging settlement upon the pub- 
lic domain, the essential conditions to the acquisition of title being that 
the entryman should make his home upon the land, and improve and 
cultivate it. Right of possession and the duty of occupation follow the 
initiation of the entry, and f rom that time until the title is fully earned 
the entryman may make such uses of the land as are within the spirit 
and gênerai purpose of the homestead law, ail the time with due regard 
to the rights of the government, still the owner of the principal estate. 
The entryman may not commit waste or use the resources of the land 
except in sofar as may be reasonably necessary to effect the lawful 
object of his possession, nor may he occupy the land or permit its oc- 
cupancy for a purpose inconsistent with the gênerai purpose of tillage 
and home making. By strict requirement the entry can be made only 
for the use and benefit of the entryman, and is nontransf érable ; nor 
may any part of the entry be alienated, either by voluntary contract or 
by judicial sale. It f ollows that under the law as originally enacted 
the entryman could not legally use or permit another to use any part of 
his entry for railroad purposes, nor could he make a conveyance for 
such purpose. The practical necessity for making certain exceptions 
to thèse rigid restrictions upon the power of the entryman must hâve 
soon become apparent, and was doubtless brought to the attention of 
Congress, for we find that by the act of March 3, 1873 (Rev. St. U. S. 
§ 2288), the entryman was authorized to transfer by warranty against 
his own acts any portion of his entry for church, cemetery, or school 
purposes, and for the right of way of railroads, ail of which, as ap- 
pears froni the statute, were deemed to be "public purposes," and later, 
by the amendatory act of March 3, 1895, authority to transfer was ex- 
tended to rights of way for telegraph and téléphone lines, and for irri- 
gation canals and réservoirs, which are also declared to be public pur- 
poses. And, if we will but for a moment contemplate the plight of a 
community made up of settlers upon public lands entered under the 
homestead laws, where no one has the power to convey or to acquire a 
site for a school house or a church or a cemetery, or a right of way for 
a railroad or a telegraph or téléphone' Une, or, in an arid région, for 
an irrigating ditch, both the reasons for this législation and the objects 
and purposes thereof will clearly appear. 

By its express terms the act confers upon "any bona fide settler un- 
der the pre-emption, homestead, or other settlement law" the right to 
transfer for a railroad right of way, and, while its application to an 
entry under the homestead law, as modified by the réclamation act, is 
hère apparently denied by the government, no good reason is offered, 
and, as I view it, no substantial reason can be brought forward for 
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refusing such an entryman the benefit thereof. In terms the act is ail 
inclusive, for even were the suggestion of counsel for the government 
to be adopted, that the entries under considération are not, strictly 
speaking, to be deemed homestead entries, we still bave the express 
provision that "any bona fide settler under * * * (any) other set- 
tlement law" may make a transfer, and this déclaration is, beyond ail 
peradventure, broad enough to include the entrymen of the lands in 
question. Mpreover, if by reason of any ambiguity the language of 
the act were subject to construction, no reason is to be found in the 
gênerai policies of the government, or in the scope and purpose of the 
réclamation act, for narrowly construing this law, to the exclusion of 
entries within réclamation projects. The purpose of the réclamation 
act is identical with that of the original homestead act. It is but an 
adaptation of the original act to conditions not in contemplation at the 
time of the earlier législation. It encourages and makes possible the set- 
tlement and tillage of large tracts of public lands, and, to say the least, 
it is quite as important that settlers upon such lands, as that settlers 
upon lands more easily reclaimed and improved, bave schools, churches, 
cemeteries, téléphones, telegraphs, and convenient means of transporta- 
tion. Yet it was practically conceded at the argument by counsel for 
the government that, if the settlers hère cannot by their consent au- 
thorize the construction of a railroad across their several entries, then 
there is no way provided by law by which such right may be granted ; 
for if, as is contended on behalf of the government, and as is hère held, 
the gênerai right of way act of March 3, 1875, is not applicable under 
the existing conditions, and if the act now under considération is like- 
wise inapplicable, then, so far as I am advised, there is no law either 
granting a right of way or vesting in any ofificer or department the au- 
thority or discrétion to make a grant of such a right of way, or 
legally to consent to occupancy for such purpose. And it follows that, 
if the settlers hâve not the power to grant such right of way for rail- 
road purposes, neither hâve they the power to convey sites for school 
houses or churches or cemeteries, or rights of way for ditches or for 
telegraph or téléphone lines. 

If, then, as I think must be held, the entrymen hère are entitled to the 
full benefit of this législation, it is proper next to consider the nature 
and effect of an authorized conveyance for one of the public purposes 
specified in the law. It is, of course, possible so literally to construe 
the law as to confine the opération of the conveyance therein provided 
for strictly to the entryman's estate. Such a construction would, how- 
ever, necessarily imply that the entryman is simply authorized to exé- 
cute a worthless instrument, for the grantee could not obtain any bene- 
fits thereunder without first extinguishing the rights and divesting the 
title of the government, conditions with which it is admittedly impossi- 
ble to comply. The entryman could convey a site' for a schoolhouse, 
but actual use of such site for school purposes would constitute a tres- 
pass against the United States ; and settlers might convey a right of 
way for a railroad, but it would be unlawful for the grantee to con- 
struct a roadbed and lay a railroad track thereon. 

Is it to be supposed that Congress intended thus to "keep the word 
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of promise to the ear and break it to the hope"? The law must receive 
a sensible construction, to the end that its underlying purpose may be 
given practical effect and its gênerai objects accomplished. As has al- 
ready been stated, this législation was first enacted in 1873 ; and soon 
thereafter, in 1875, Congress passed the gênerai right of way act, pro- 
viding for the acquisition of rights of way across public lands and over 
possessory claims upon public lands. Appreciating the desirability, if 
not the necessity, of having railroads penetrate and traverse the public 
domain upon which settlement was being encouraged, Congress doubt- 
less purposed, by thèse acts, to make ample provision for the acquisi- 
tion of rights of way across ail lands (excepting those reserved for 
spécial purposes) in which it had any interest, and which would be en- 
countered in making the desired extensions of railroad lines. It is 
reasonable to assume that the two acts were deemed to be sufficient to 
accomplish this purpose. By the act of March 3, 1875, it expressed its 
willingness freely to grant such rights of way over lands where the 
government was the owner of the entire interest, and there is no rea- 
sonable ground to suppose that it was unwilling to grant similar rights 
of way ovêr lands in which the interest of the government was limited. 
And it is further to be remarked that if at the time of the passage of 
the act of 1875 it was understood that the act of 1873, together with 
conveyances made in pursuance thereof, was insufficient to authorize 
the grantee to occupy and use the right of way for the purposes speci- 
fied in the grant, it is strange that Congress, while granting, without 
charge, rights of way over lands which were exclusively public, did 
not also include lands, similarly situated, in which the public had only 
a reversionary interest. From thèse considérations the conclusion is 
unavoidable that, subject tothe entryman's conveyance, the act of 1905, 
if it does not operate as a grant of the government's interest, at least 
authorizes occupancy and use for the purposes specified in the convey- 
ance during the life of the entry. What rights the railroad company 
may hâve in case its grantor, an entryman, abandons his entry, need not 
at this time be determined. That may bè a matter of future concern 
to the défendant, but it is of no présent interest to the plaintiff; for, 
if we adopt the view least favorable to it, and hold that it is not a 
grantee, but only a licensee, still as a licensee merely, the defendant's 
présent occupancy and use are fully authorized by law, and the plain- 
tiff's contention that it is a trespasser must therefore fail. 

It is suggested that, if this view prevails, it will be entirely possible 
for an entryman to impair the security of the government for the re- 
payment to it of the cost of the irrigation works by granting rights of 
way to such an extent that the land will be rendered valueless for agri- 
cultural purposes. But such a péril is more fanciful than real. The 
danger from a possible épidémie of compétitive railroad building may, 
it is thought, be treated as a negligible considération, and as for a road 
or two, as was said by the Suprême Court in Railroad Company v. 
Baldwin, 103 U. S. 436, 26 L. Ed. 578, the "lands would not be less 
valuable for settlement by a road running through them. On the con- 
trary, their value would be greatly enhanced thereby." 

It is further suggested that in carrying to completion its projected 
176 F.— 49 
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irrigation System the government may in the future reasonably requirc 
rights of way for ditches in addition to those now occupied by existing 
canals, and that thèse lands, being west of the one hundredth meridian, 
are subject to the réservation in the act of August 30, 1890, the mate- 
rial provision in which is hereinbefore set fortb, requiring that there be 
expressed in patents for lands lying west of the one hundredth merid- 
ian a réservation of rights of way for ditches and canals "constructed 
by authority of the United States." But the rights of the United 
States by virtue of this provision are no greater before than after 
patent, and it may well be doubted whether the contention would be 
made that a railroad company holding a deed from the patentée, for a 
right of way across lands the patent to which contains such a réserva- 
tion should, at the instance of the government, and solely because of 
such reserved easement, be enjoined from using its right of way. As- 
suming for présent purposes the correctness of the construction hereto- 
fore placed upon the law by this court, in Green v. Willhite (October 31, 
1906) 160 Fed. 755, and by the Suprême Court of Idaho, in Green v. 
Wilhite, 14 Idaho, 238, 93 Pac. 971, it does not follow that because of 
the réservation in favor of the government the patentée and his grantee 
must refrain from occupying or using the land pending the sélection 
and location by the government of needful rights of way. The réser- 
vation is sufficiently onerous if it be limited to the purposes for which it 
was intended, and those purposes require only that the absolute posses- 
sion and dominion of the owner yield to the needs of the government 
when and to the extent that they actually arise. There is no reason 
why in the meantime the land should lie idle, or that either the entry- 
man or his grantee should be prohibited from making any legitimate 
use thereof . It is, of course, assumed that the réservation loses none of 
its force by reason of a transfer by the entryman or patentée ; and, that 
being the case, is there any more reason for enjoining the défendant 
from laying its track across the land than for restraining the entryman 
from building his fences or planting his crops, or digging his ditches? 
In either case, unless some other statute intervenes, the rights of the 
government by reason of fhe réservation, whatever they may be, must, 
as the public needs arise, necessarily prevail; and the péril of occu- 
pancy for railroad purposes would therefore appear to be to the défend- 
ant rather than to the plaintifF. 

Passing to the second branch of the case, the crossing of the plain- 
tifif's canals, it is found that the controversy involves not so much the 
gênerai principles of law by which the rights and obligations of the 
parties are to be measured as the practical application of thèse princi- 
ples to the particular facts. The government, having rightfully located 
and constructed its canals, is, like any other propriefor, entitled to be 
protected against any unlawful interférence with their maintenance 
and use; and this gênerai right the défendant in terms concèdes. 
Upon the other hand, it is taken for granted that the Secretary of the 
Interior, at whose instance presumably the suit was commenced, is 
actuated only by the motives of a fair-rainded and prudent owner, and 
is seeking, not to obstruct the building of the railroad, but only to be 
protected against loss and péril by reason of its construction. In a 
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large sensé the Secretary of the Interior in building and operating 
thèse canals acts as the trustée for the settlers, upon whom primarily 
rests the burden of their cost, and into whose hands their control will 
ultimately pass ; and it will theref ore be assumed that he desires to en- 
courage and not to impede the exécution of a work which admittedly is 
of gênerai interest, and will be of gênerai benefit to the entrymen ; pro- 
vided that and so long as the work is carried forward in such manner 
as not to injure or imperil the project and property which it is his 
spécifie duty to protect. Thèse canals extend through the country at 
great length, and obviously intolérable inconvenience would be entailed, 
not only upon the entrymen whose lands are crossed, but upon the 
pubhc at large, if bridges should be denied for the passage of ways 
either public or private. Such crossings, whether of wagon roads or of 
railroads, should, of course, be made without expense or loss to the 
owner of the canals, and in such manner as not to impair or imperil 
their efficiency, or increase the burden of their maintenance. Pré- 
cautions for safety should be taken with a full appréciation of the 
irréparable loss which may ensue upon the occurrence of a break in 
the banks of a large canal, especially when such break happens dur- 
ing the height of the irrigating season ; and in case of a railroad Cross- 
ing there is the additional important considération of the péril to life 
and property in case the roadbed should be washed out or weakened 
by the escaping waters. 

If, then, such are the gênerai principles by which the rights and obli- 
gations of the parties are to be measured, it would appear to be the 
duty of the court at the présent time not absolutely to prohibit the de- 
fendant from extending its railroad across the plaintiff's canals, but 
only to restrain it from making the crossings in such a manner as to 
infringe upon the plaintiff's rights by diminishing the capacity or im- 
pairing the safety of the canals, or unnecessarily increasing the burden 
of their maintenance, and that is the course which will be pursued. At 
the présent time, however, the record does not furnish sufficient data 
to enable the court intelligently to formulate an order properly specify- 
ing the manner of making the crossings, and, upon the statement of 
counsel for the railroad company in open court that no work will be 
done affecting the canals until further order, the hearing will be con- 
tinùed a reasonable length of time to enable the parties to reach an 
agreement, covering the conditions which should be imposed upon the 
défendant, failing in which a further hearing will be had for the pur- 
pose of enabling tne court intelligently to prescribe such conditions. 
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LAUGHLIN V. NORTH WISCONSIN LUMBBR CO. et al. SAVAGE T. 

LAUGHLIN. LAUGHLIN v. SAVAGE. 

(Circuit Court, W. D. Wisconsin. February 25, 1910.) 

Nos. 13 D, 17 D. 

1. Vendob and Purchaseb (§ 54*)— Relation of Parties. 

Under the Wisconsin law, pursuant to a contract for the sale of land 
the veudee is the équitable owner in fee, and the vendor holds the légal 
title as security for the unpaid balance of the priée as a quasi mortgagee 
entitled to strict foreclosure on default. 

[Ed. Note. — For other cases, see Vendor and Purchaser, Cent. Dig. § 85 ; 
Dec. Dig. § 54.*] 

2. Vendob and Pdbchaser (§ 198*) — Ri&ht to Possession. 

The vendee, or his assignée, under a contract for the sale of land has the 
rlght to possession and the right to sell standing timber on the land, sub- 
ject to the vendor's right to restrain the cuttlng of the timber if his se- 
curity would be thereby impaired. 

[Ed. Note. — For other cases, see Vendor and Purchaser, Cent Dig. § 
401 ; Dec. Dig. § 193.*] 

3. Vendob and Purchaseb (§ 101*)— Oontkact— Assignment— Foepeiiure— 

Notice— Foreclosure. 

Wliere a vendee of certain timber land under a contract providing foî 
future payments in installments assigned the contract to complainant, and, 
while still interested in the purchase price to the extent of $600 commis- 
sions, confederated with a prospective purchaser of the timber, and, as- 
certaining that complainant was in default, paid the balance of the price 
with money obtained from such prospective purchaser and obtained a deed 
from the vendor, and then, by an ambiguous notice of forfeiture to com- 
plainant, deprived him of nearly half of the 30 days to whlch he was en- 
titled after notice in which to make payment and save his rights, such ven- 
dee was not entitled to forfeit complainant's interest under such notice, 
but, complainant not having been substantially injured thereby, the vendee 
was entitled to enforce a strict foreclosure of the contract. 

[Ed. Note. — For other cases, see Vendor and Purchaser, Cent. Dig. §§ 
171, 173 ; Dec. Dig. § 101.*] 

4. Vendor and Pubchaseb (| 212*) — Rights dp Vendoe — Conveyance oi? 

Title. 

A vendor, by having executed a contract of sale, does not deprive himself 
of tfie right to convey the fee, entitling his grantee to ail the vendor's 
rights in the land subject to the contract. 

[Ed. Note. — For other cases, see Vendor and Purchaser, Cent. Dig. § 
436; Dec. Dig. §212,*] 

5. Vendob and Pubchaseb (§ 212*) — Conveyance to Third Person — Pay- 

ments BY VENDEE. 

Where an owner of land, after having executed a contract of sale, con- 
veyed it to a third person, the contract holder should pay subséquent in- 
stallments of the price to the grantee. 

[Ëd. Note. — For other cases, see Vendor and Purchaser, Cent. Dig. §§ 
436, 439 ; Dec. Dig. § 212.*] 

In Equity. Bill by Henry D. Laughlin against the North Wisconsin 
Lumber Company and John H. Savage to restrain défendant Savage 
from forfeiting complainant's contract of sale, consolidated with a bill 
by Savage against Laughlin to quiet title, and with a cross-bill by 

•For other cases see sain« topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Laughlin against Savage for similar relief. Decree for complainant 
on his original bill, and decreeing a strict foreclosure of complainant's 
contractof sale, on terms. 

Randolph Laughlin and Defrees, Brace & Ritter, for Laughlin. 
Clapp & Macartney, for Lumber Company. 
Stiles W. Burr and Harold Harris, for Savage. 

SANBORN, District Judge. Complainant is the équitable owner of 
1,023.41 acres of land in Bayfield county, Wis., and the défendant 
Savage is the owner of the légal title, ail subject to a certain ease- 
ment of flowage and highway servitudes, and excluding certain min- 
erai and oil rights. The original bill was brought to restrain Savage 
from forf eiting complainant's contract of sale, and Savage's bill (filed 
in the state court, and removed to this court) was to quiet the title 
to the same lands. It alleged légal title in Savage, that the possession 
was vacant, and that Laughlin made some claim which should be held 
void. The cross-bill in the removal suit to quiet title set up the same 
matters as alleged in the original bill. The supplemental bill alleged 
that part of the timber on the lands had burned up pending suit, and 
that Savage was liable for the value of the burned timber by reason of 
his wrongful intermeddling shown in the original and cross-bills, 
through which complainant's right to pay up and obtain title was de- 
feated. 

The North Wisconsin Lumber Company was the original owner of 
the lands, with its gênerai office at Hayward, Wis., afterwards moved 
to Chippewa Falls. January 15, 1904, it sold the lands by written in- 
denture, sealed by both parties, to Savage for $9,310.69, of which 
$3,046.82 was paid down, the balance due in five annual installments of 
$1,430 each, January 15th of each year from 1905 to 1909, with in- 
terest at 6 per cent. If the deferred payments should be made punctu- 
ally, one-sixth of the interest was to be abated. Savage covenanted 
to pay the deferred sums and taxes imposed af ter January 1, 1904 ; 
and he also had an interest in the deferred payments by way of re- 
bate for about $600 on account of commissions. The vendor cove- 
nanted to convey by warranty deed upon full performance, to Savage, 
his heirs and assigns. In case of any default (the times of payment, 
and payment of taxes, being declared as of the essence of the con- 
tract), the vendor should hâve the right to déclare the contract null 
and void on 30 days' notice to Savage or his assignées. If default 
continued after the 30 days, Savage's interest should utterly cease and 
détermine, without any right of Savage, his heirs or assigns, to reclaim 
or redeem, with the vendor's right to convey, with ail improvements, 
free and clear from any claim of Savage, his heirs or assigns. The 
notice was to be served personally or by mailing it at Hayward, di- 
rected to Savage at his address in St. Paul. Assignments were pro- 
vided for; no assignment should be valid unless indorsed, and coun- 
tersigned by the vendor's secretary. There was no express transfer 
of the right of possession, but it was contemplated that the vendee or 
his assignées might make improvements ; and complainant, the as- 
signée and présent owner of the contract interest, had some 13 years 
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before taken possession of a small island in a large Iake situated near 
the land, not actually described in the contract, but being part of the 
contracted lands by reason of not being surveyed or meandered, and 
built a summer home thereon, at a considérable expense. He daims 
title to this island also by an independent title by estoppel, through 
the payment by him of the expense of certain improvements of the 
shore made by the vendor. Complainant is a lawyer, though for some 
years not in actual practice, and was formerly a judge in Missouri. 
He is a man of ability and considérable estate. 

Savage assigned the contract May 12, 1904, to C. H. Norton and 
H. P. Norton, who assigned to Laughlin April 7, 1905. The vendor 
consented to both assignments, without exempting Savage from any of 
his covenants. The stipulated payments were made except for 1907, 

1908, and 1909, and except taxes for 1906 and 1907. By inadvertence 
Ivaughlin failed to pay the installment falling due January 15, 1907 ; 
but on January 14, 1908, he sent his check for the 1908 installment to 
the vendor, which was returned to him because a deed of the land had 
been made to Savage. In the letter sending the check Laughlin ofïered 
to pay the 1907 installment and the taxes. 

Under the Wisconsin law the relations of the parties to the contract 
were as follows : Laughlin was the équitable owner in f ee, and the ven- 
dor held the légal title as security for the unpaid balance of the purchase 
price, being a quasi mortgagee, entitled to strict foreclosure on default. 
Church V. Smith, 39 Wis. 493. The vendor also had the right to forfeit 
on 30 days' notice. The contract having by necessary implication given 
the jus possessionis, the vendee or his assignée was the équitable owner. 
Martin v. Scofield, 41 Wis. 167. Such ownership includes the stand- 
ing timber. Judge Laughlin had the right to sell this timber and give 
a good title to it. Northrup v. Trask, 39 Wis. 515 ; Krakow v. Wille, 
125 Wis. 284, 103 N. W. 1131. But the vendor might restrain the 
cutting of the timber if its security would be thereby impaired; its 
rights being analogous to those of a mortgagee. 

In the fall of 1907, Judge Laughlin had negotiations with John E. 
Glover, representing the Willow River Lumber Company of New 
Richmond, Wis., and with Paul Vogt & Co. of Milwaukee, looking to 
the sale of the timber. Glover ofïered $10,000 for the timber, by letter 
to Laughlin written December 3, 1907; but Laughlin did not accept 
because the ofïer did not agrée with previous negotiations between 
them, and because he became suspicious, of Glover's good faith in the 
matter. But the timber was not sold, though Laughlin claims it would 
hâve been but for Savage's wrongful interférence, set out later in dé- 
tail. In October, 1908, a considérable part of the timber was destroyed 
by forest fire. By the supplemental bill, filed May 4, 1909, Laughlin 
seeks to hold Savage liable for the value of the timber, by rèason of 
such alleged wrongful interférence ; but it was announced by Laugh- 
Hn's solicitor during the taking of the testimony in Chicago, April 30, 

1909, before the supplemental bill was filed, that complainant did not 
expect to obtain a judgment against Savage or any one else for dam- 
ages for the loss of the timber; and that the only claim or contention 
in that regard was that the loss was an equity which the court should 
consider as against Savage, in connection with whatever equities he 
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might urge against Laughlin. This statement was made as part of a 
stipulation in lieu of proof, in respect to the value of the timber de- 
stroyed by the fire, fixed in the stipulation at $5,200. 

In regard to the negotiations with Vogt for the sale of the timber, 
Vogt made a conditional verbal offer for it, and he and Judge Laugh- 
lin were to look it over later ; but nothing came of it because LaugliHn 
called the matter off, telling Vogt, after Savage had obtained his deed 
from the North Wisconsin Company (as stated later), that Glover had 
stolen the land, and he could do nothing further about the sale until 
the title could be straightened out. 

Complainant's equities dépend wholly on Savage's conduct in his 
purchase of the land from the North Wisconsin Company, and it there- 
fore becomes necessary to make a careful examination of his acts. 
Savage was the original vendee in the land contract, as well as in two 
others of a like nature. He had covenanted to pay the purchase price, 
and was interested in the money still due to the extent of $600. In the 
fall of 1907 he learned that Laughlin and Glover had been negotiating 
for the sale of the timber, and also that Laughlin had not made the 
1907 payment on the contract. He had been for several years the at- 
torney for Glover as to à railroad owned by the latter in the vicinity 
of the lands. Presumably he knew what the value of the timber was, 
as he often visited that section of country. The financial "slump" of 
1907 was then getting to an acute stage, so that it may hâve occurred 
to him that Laughlin might be unable to raise the $3,000 necessary to 
make the payments of 1907 and 1908. While there is no direct testi- 
mony that he entered into a conspiracy with Glover to get a deed for 
the land, and then forfeit the contract if Laughlin could not pay up 
in 30 days, after which he would sell the timber to Glover and thus 
reaHze a good profit — while the évidence does not expressly show such 
a scheme — there are some circumstances which lend considérable prob- 
ability to this theory. Savage did not hâve the ready money to pay 
the balance due the North Wisconsin Company, but Glover had it 
through his control of the Willow River Lumber Company. So it was 
arranged between them that the company should furnish Savage the 
money, some $4,200, and, if he should obtain full title to the timber, 
Glover was to buy it at a price to be agreed on. If the price was $10,- 
000, Savage would thus gain nearly $6,000 by the venture. Nothing 
was said between them as to what should happen if they were unable 
to agrée on the price of the timber, nor was any note or other évidence 
of debt taken, except a check drawn by the company and payable to 
Savage. No charge was made on the company books against Savage 
for the money when it was later advanced ; but it was entered as a 
débit item in the "Stumpage and Land" account, apparently in the 
same manner as a cash purchase of stumpage would bave been. Other 
circumstances bearing on Savage's intent are that he was vmder cove- 
nant to pay the purchase price to the North Wisconsin Company, and 
had a $600 interest in that price, which would be two reasons why he 
might properly be désirons of getting the title. But thèse reasons are 
somewhat weakened by the fact that there were two other outstand- 
ing contracts, each presenting the same situation, but he made no at- 
tempt to acquire the légal title to either of thèse. Moreover, on Oc- 
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tober 4, 1907, two months before Glover made Judge Laughlin the 
offer of $10,000 for the timber, Savage wrote the attorney of the 
North Wisconsin Company that LaughHn had sold the timber to 
Glover, which représentation was untrue and evidently made to induce 
the Company to deed the land to Savage, and thus put an end to further 
trouble and annoyance. The compatty wrote Glover October M, 1907, 
notifying him that until the contract should be fully paid up the pur- 
chaser had no right to sell the timber, and that if it were sold they 
would look to the purchaser for its value. Glover did not answer this 
létter. Under ail thèse circumstances, it may fairly be inferred that 
the purchase of the land by Savage was a scheme between him and 
Glover to forfeit Laughlin's interest, and thus make a good thing be- 
tween the two of them. But whether there was anything fraudulent or 
injurious to L,aughlin in this is another question. 

Savage having in October proposed to the North Wisconsin Com- 
pany to convey the land to him on payment of the balance remaining 
due, this was, af ter considérable correspondence, carried out, and a 
warranty deed, drawn in conformity with the contract, was delivered 
to Savage December 33, 1907; the considération of $4,261.43 be- 
ing paid with the Willow River Company's check above mentioned. 
Shortly after, and on January 4, 1908, Savage gave written notice to 
Laughlin that if he failed to pay up in 30 days his contract rights 
would become forfeited. He did not recite in the notice that he had 
purchased the lands from the North Wisconsin Company, nor did the 
body of the notice show any reason why he should be giving it. The 
only due furnished was the signature, in which Savage was described 
as grantee, with the words "North Wisconsin Lumber Company" im- 
mediately below, thus leaving it in doubt whether it was Savage's no- 
tice, or one given by him and the company jointly. Nor did Savage's 
letter accompanying the notice throw any further light upon the mat- 
ter. Laughlin did not know what was intended, as his letter of Janu- 
ary 10, 1908, shows. His later letter to the North Wisconsin Com- 
pany, inclosing check for the January installment, calls for informa- 
tion on this point ; but the reply did not give the f acts, simply stating 
that they had assigned the contract to Savage. Savage wrote Laugh- 
lin again on January 18, 1908, finally stating that he holds a warranty 
deed of the lands from the North Wisconsin Company. Thus Laugh- 
lin was at last informed how it happened that he got the notice from 
Savage. Half of the 30 days had thus been lost through Savage's 
lack of frankness and évident purpose to enforce a forfeiture without 
allowing the stipulated time. Judge Laughlin made a request for 
further time, but it was denied. For some reason, which Savage testi- 
fies was inadvertence, the deed was not fîled for record until Kebru- 
ary 4, 1908, shortly after this suit was brought. Laughlin suspected 
that the whole performance was a scheme of Glover's to forfeit the 
contract and prevent his paying for the lands, and upon this theory 
he brought suit. He examined in the register of deeds' office at Wash- 
burn to learn if any deed had been lodged for record, but could fînd 
none. He even arranged to hâve a telegram sent to him at Madison 
(where he went to begin suit) up to 4 p. m. of January 31, 1908, if 
any deed should be recorded. There is no doubt that Judge Laughlin 
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strongly suspected fraud, and that he and his able counsel felt amply 
justified in bringing suit to restrain the recording of the deed, and to 
prevent the threatened forfeiture. Nor is there any question that Sav- 
age's course was most ill advised, and clearly adapted to induce Laugh- 
hn's belief that there was on foot a plan to injure him. Such con- 
duct unfairly eut down the stipulated 30-day period, to the whole of 
which Laughhn was justly entitled, and operated to waive that clause 
altogether. 

The real question, however, is whether Judge Laughlin was injured, 
or his équitable ownership in any way sulDstantially impaired, by Sav- 
age's inéquitable conduct. Was his right to pay up made doubtful or 
confused to such a degree as to render payment unsafe? Did Savage 
or Glover through Savage take anything away from his ownership of 
the tirnber, or prevent the sale of it? Savage's arbitrary action in re- 
spect to the attempted forfeiture diminished the period of rédemption • 
from 30 days to 14, and for that he has been obliged to défend this 
suit, and should perhaps be charged with costs ; but did such action 
really afïect Laughlin's right, or do more than destroy Savage's techni- 
cal power of forfeiture ? 

In respect to the contract right of payment, Laughlin was informed 
by the letter of January 16, 1908, from the North Wisconsin Company, 
that he was to pay Savage, and two days later he was told by Savage's 
letter that Savage held a warranty deed of the land. Was not Judge 
Laughlin thus sufficiently protected in his right of payment? Eveiy 
purchaser of land by executory contract knows that the vendor has the 
jus disponendi. The land is not made inaliénable merely by contract- 
ing to sell it. In case of a transfer the vendor has no right to receive 
the money if the vendee knows of the conveyance. If he pays the 
vendor, he may hâve to pay again. Judge Laughlin had the erroneous 
notion that his contract authorized him to pay the North Wisconsin 
Company, after the deed was given, and that he was also entitled to a 
warranty deed directly from it when he should pay up; But they had 
warranted the title in the deed to Savage, and this warranty would 
run with the land to Laughlin when Savage should convey to him, so 
that Laughlin would get the covenants of both. Another mistake was 
Laughlin's idea that the réservation of an undivided half of minerai 
and oil rights in the deed to Savage, added to a like réservation in 
Savage's proposed deed to him, would reserve the whole of such rights. 
Thèse illusions had some influence in the bringing of the suit. More- 
over, Savage had the lawful right to buy the land, and to get the pur- 
chase money from Glover. The North Wisconsin Company had the 
lawful right to sell the land, and convey it to Savage or anybody else. 
Suppose Savage did act with the hope and purpose of crowding 
Laughlin to give up his interest, where is the real injury? It is a 
clear case of damnum absque injuria. 

Like considérations apply to the right to sell the timber. No real 
injury was inflicted. Judge Laughhn had this right just as fully after 
Glover "stole the land" as before. The deed to Savage in no way 
aiïected any légal or équitable right or interest previously existing. 
Laughlin's calling off the Vogt sale because Glover had stolen the land 
was simply a feat of imagination, for his real right and interest were 
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exactly as before. He had the theoretical right to sell the timber, 
but might be hampered by the légal owner, wlio might think bis secur- 
ity would be impaired by the sale ; but it was of no conséquence who 
such owner might be. That Laughlin was justified in bringing suit 
seems reasonably clear, because Savage by his lack of fairness had 
practically limited the 30 days to 14, and Laughlin might well fear 
that he could not protect himself in the short time given. But that 
he was really damaged in any way is very difficult to understand. Sav- 
age clearly forfeited his forfeiture by so unfairly limiting the short 
term fixed by the contract as to destroy it. But this is ail, and this was 
surély not an unmixed injury, as it got the forfeiture clause entirely 
out of Laughlin's way. 

What if Savage and Glover did conspire to crowd the rédemption 
period? Their acts took nothing from Laughlin. They simply took 
advantage of his own defaults. Why did he not keep up the contract 
payments, and see to it that ail the taxes were paid ? He took évidence 
showing that he is a rich man. Being abundantly able, he should hâve 
used a reasonable amount of diligence. It is true that Savage made 
an unfounded claim in respect to the 1906 payment, and was disposed 
to shut him out if he could ; but Laughlin by his négligence placed this 
weapon in Savage's hands, whose action took nothing from Laugh- 
lin's right, but simply made the assertion of that right more difiScult — 
justifying the aid of the court to prevent forfeiture, but nothing more. 
Savage should pay costs because his inéquitable conduct made the suit 
necessary. Nor had he any standing to file a bill to quiet title before 
Laughlin's interest had been disposed of. 

There should be a decree providing for a strict foreclosure of com- 
plainant's right and interest unless he pays the balance of the purchase 
price in full and $77.25 taxes paid by Savage to the North Wisconsin 
Company, with 6 per cent, from December 23, 1907, within four 
months, less the costs of this suit, which are to be taxed against the 
défendant. In. case of appeal, and in the event of affirmance, such 
payments are to be made within four months from the filing of the 
mandate in this court. If défendant bas paid any further taxes, com- 
plainant shall also repay the amount, with 6 per cent, interest, within 
the four months' period. Upon such final payment, défendant shall 
exécute to complainant a warranty deed in the terms provided in the 
contract of sale 



UNITED STATES v. OHESBROUGH. 
(District Court, D. New Jersey. February 14, 1910.) 

t. CUSTOMS DUTIBS (§ 129*) — -VIOLATIONS DP CUSTOMS LAWS— StATUTOET PRO- 
VISIONS— "MEBCIIAN DIS.!." 

In Eev. st. § 3082 (U. S. Oomp. St. 1901, p. 2014), prescrlblng a penalty 
for importlng or bringing Into the United States any mercliandise con- 
trary to law, the term "merchandlse" is not restricted to gênerai merchan- 
dlse as distingnished from personal baggage, especlally in view of section 
2706 (page 186Ï), declaring that the word "merchandise" may Include 
goods, wares, and chattels of every description capable of being Imported, 

■ «For otber cases see samç topic &% numbeb lu Dec. & Am. Dlgs. 1907 to date, & Rep'r Inaexea 
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and sections 2799 and 2802 (pages 1872, 1873), sbowing tliat wearlng ap- 

parel and other personal baggage are embraced within the l;erm. 
[Ed. Note. — For other cases, see Oastoms Duties, Dec. Dig. S 129.* 
For other définitions, see Words and Phrases, vol. 5, pp. M7S-4482 ; roi. 

8, p. 7721. 

Interprétation of commercial and trade terms in tarlff laws, see note to 

Dennison Mfg. Co. t. United States, 18 C. C. A. 545.] 

2. StATUTES (§ 188*)— CONSTBUCTION— GENEEAL RtTLB. 

In the construction of statutes, words of common use are not to be glven 
any but their natural, plain, and ordinary signification, unless the context 
shows an Intention to use them in a difCerent sensé. 

[Ed. Note.— For other cases, see Statutes, Cent Dig. i 266 ; Dec. Dig. i 
188.*] 

3. CosTOMs Duties (§ 125*)— Violations dp Customs Iiaws— Statutoby Pbovi- 

SIONS— "IMPOBT or BBINQ." 

Rev. St. § 3082 (U. S. Comp. St 1901, p. 2014), Imposes a penalty on any 
person who shall fraudulently or knowingly import or tiring into the 
United States any merchandise contrary to law. Section 2802 (page 1873) 
Imposes a penalty whenever any article subject to duty is found in the bag- 
gage of a person arriving within the United States which was not at the 
tlme of making entry therefor mentioned to the collecter. Eeld, that the 
term "import or bring" does not requlre that the offense deslgnated in sec- 
tion 3082 should be complète before the merchandise is landed, so as to ex- 
clude cases within section 2802, where the entry is not made till after the 
baggage is landed, but Includes the whole act of bringlng dutlable articles 
into the United States. 
[Ed. Note. — For other cases, see Customs Duties, Dec. Dig. § 125.* 
For other définitions, see Words and Phrases, vol. 4, p. 3438 ; vol. 1, p. 
877.] 

4. Customs Duties (§ 125*) — Violation of Customs Laws— Statutort Pro- 

visions— "Cohthaht TO Law." 

A violation of Rev. St. § 2802 (U. S. Comp. St. 1901, p. 1873), Imposing a 
penalty where any dutlable article is found in the baggage of a person ar- 
riving within the United States, which was not at the time of making en- 
try therefor mentioned to the coUector, becomes the misdemeanor de- 
nounced by section 3082 (page 2014), when done fraudulently or knowingly. 

[Ed. Note. — For other cases, see Customs Duties, Dec. Dig. f i:î5.*J 
&. Customs Duties (§ 125*) — Violations or Customs Laws— Statutobï Pbo- 

VISIONS. 

That Rev. St. S 2802 (U. S. Comp. St. 1901, p. 1873), provides for a for- 
feiture and penalty of treble the value of an article subject to duty found 
In the baggage of a person arriving within the United States, which was 
not mentioned to the collecter, does not indlcate that the offense is not 
within section 3082 (page 2014), imposing a penalty of fine or Imprison- 
ment for fraudulently or knowingly importJng any merchandise contrary 
to law, the latter section making the act a crime and imposing a severer 
penalty for the act done fraudulently and knowingly. 

[Ed. Note. — For other cases, see Customs Duties, Dec. Dig. § 125.*] 

Indicttnent against Matilda H. Chesbrough for violation of the cus- 
toms duties laiVf. Dernurrer to indictment overruled. 

John B. Vreeland, U. S. Dist. Atty. 

Carver, Wardner & Goodwin and F. C. Lowthorp, for défendant 

RELLSTAB, District Judge. The indictment in this case is based 
on section 3082, Rev. St. U. S. (U. S. Comp. St. 1901, p. 2014). The 

•Por other catea u* ume tapie à { numbcs in Dec. ft Am. Di(». 1907 to date, * Rep'r Indexe* 
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deinurrer is tp the first three counts. On the argument the United 
States abandoned the first and third counts. The demurrant allèges 
that the second count does not charge a crime. 

Section 3083, which furnishes the basis for ail the counts, reads as 
follows : . 

"If any person shall frnudulently or knowingly import or briog Into the 
TJnlted States, or assist in so doing, any merchandise,' contrary to law, or 
shall recelve, ccincfeal, buy, sell, or in any manner facilitate the transportation, 
concealment, or sale of such merchandise af ter importation, knowing the 
same to hâve been Imported contrary to law, such merchandise shall be for- 
feited and the olïeuder shall be fined in any sum not exeeeding âve thousand 
dollars, nor less than fifty dollars, or be imprisoned for any tinie not exeeed- 
ing two years, or both. Whenever, on trial for a violation of this section, the 
défendant is shown to hâve or to hâve had possession of such goods, such 
jiossession shall be deemed évidence sufflcient to autliorize conviction, unless 
the défendant shall explain the possession to the satisfaction of the jury." 

The phrase "contrary to law" clearly relates to légal provisions not 
found in, such section. Keck v. United States, 172 U.,S. ;434, 19 Sup. 
Ct. 254, 43 L. Ed. 505. And the second count unmistakably indicates 
that section 2802, Rev. St. U. S. (U. S. Gomp. St. 1901, p. 1873), is 
relied upon as embodying the prohibited act which section 3083 de- 
nounces as a crime, if done fraudulently or knowingly. 

Section 2803 reads as follows: 

"Whenever any article subject to duty is found in the baggage of any per- 
son arrivîng vi'ithin the United States, which was not, at the time of making 
entry for such baggage mentioned to the collecter before whom such entry 
was made, by the person making entry, such article shall be forfeited, and the 
person in whose baggage it is fouud shall be liable to a penalty of treble tlie 
value of such article." 

The second count reads as follows : 

"Second Count: And the gr.and jurors aforesaid, upon thëir oath aforeSaid, 
do further présent that on the 25th day of May, In the year 1909; at Hoboken, 
in the county of Hudson, in the district of New Jersey, and within the juris- 
diction of this court, the said Matilda M. Ohesbrough did fraudulently, unlaw- 
fully, and knowingly import and bring into the United States, and did fraud- 
ulently, unlawfuUy, and knowingly assist in importing and bringlng into the 
Tlttlted States, certain other merchandise, to wlt, package needles and sllk, 
one pair cuff buttons, three strûigs beads, one pocketkuife, two scarf pins, two 
coral pins, three empty jewel boxes, two fur mufCs, two fur coats, four pairs 
kid gloves, one pièce silk embroidery, one pongee skirt, one underskirt, 86 
dollies, two lithographs, two imitation pearls; one oharm, one cross, one spoon, 
four brooches, three necklaces, two pipes, two fur boas, two pairs silk gloves, 
three princess gowns, twenty-one handkerehiefs, one wool costume, two pièces, 
one waist, one silk pad, which said merchandise then and tliere upon such 
importation and briuging into the United States was subject to the payment 
of duties to the said United States, eontraiy to law; that is to say^the said 
merchandise then and there having been found and contained in the baggage. 
of her, the said Matilda M. Chesbrough, who then lately before arrived with 
the said baggage at the port of New York, within the United States, from a 
foreign country, and which merchandise vi-as nçvï at the time of making entry 
for such baggage mentioned by the said Matilda M. Ohesbrough to the col- 
lector of customs of the said port of New York before whom such entry was 
made, she, the said Matilda M. Ohesbrough, at tlie time of so importing and 
bringlng into the United States, and assisting in iimporting; and bringing into 
the United States, the said nierchandise, then and there v?ell knowing the 
said merchandise to be subject to the payment of duties to the said United 
States, and then and there intending to import and bring into the said United 
States, and assist in importing and bringing into the said United States, the 
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saîd merchandise, eontrary to law in the mauner aforesaid, contrary to the 
form of the statute in sueh case made and provlded, and against the peace 
aud digiiity of the United States." 

Succinctly stated, the contention of the demurrant is that the words 
"import or bring" and "merchandise," as used in section 3082, exclude 
articles brought in as baggage, and that the penalties denounced by 
that section do not embrace any act violative of section 2802, regardless 
of the présence or absence of a fraudulent intent. 

The contention in relation to the word "merchandise" is couched by 
the demurrant in the languag'e foUowing : 

"The importation of merchandise eontrary to law, which is penalized by 
section 3082, is the importation of gênerai merchandise as distinguished from 
baggage and the importation of baggage contrary to law is therefore not penal- 
ized by section 3082." 

This limitation sought to be placed on the word "merchandise," viz., 
to the gênerai merchandise requiring invoices, bills of lading, consular 
certificates, etc., is entirely too restricted. It is a primary rule in the 
construction of statu tes that words of common use are not to be given 
any but their natural, plain, and ordinary signification, unless the con- 
text shows an intention to use them in a différent sensé. The word 
"merchandise" is no doubt used in différent sensés in dift'erent parts of 
the législation on customs duties (21 Op. Attys. Gen. 92), in some in- 
stances very broadly, as authorized by section 2766, and in others more 
restricted. There is nothing in section 3082, where this word occurs, 
nor in Act July 18, 1866, c. 201, 14 Stat. 178, from the fourth section of 
which such section is derived, nor in the Revised Statutes pertaining 
to customs duties, that suggests a législative purpose to restrict such 
word to less than its ordinary meaning. On the contrary, in several 
sections contained in the fifth division of the Revised Statutes, relating 
to customs duties, and entitled, "Entry of Merchandise," Congress bas 
clearly evinced that the word "merchandise" is not to bave the re- 
stricted meaning contended for. Section 2766 (page 1861) déclares 
that "the word 'merchandise' as used in this title may include goods, 
wares, and chattels of every description capable of being imported" ; 
and sections 2799 and 2802 (pages 1872, 1873) show that wearing ap- 
parel and other personal baggage are embraced within the term "mer- 
chandise." 

As to the restricted meaning of the word "import," the contention of 
the demurrant is as follows : 

"Bven if the importation of merchandise contrary to law which is penalized 
by section 3082 includes the importation of baggage contrary to law, still this 
count shows no violation of section 3082 because hy the very terms of the 
statute the illegallty must exist at the same time wlth the Importation, and. 
inasmuch as the importation is complète when the ship a-rrives at her destina- 
tion with Intent to unload, and inasmuch as the obligation to mention duti- 
a'ble articles contained in baggage does not arise until the act of importation 
is completed, the allégation that the défendant imported dutiable merchandise 
in her baggage without mentionlng the same to the coUector is clearly Insuf- 
flcient." 

A technical, rather than the ordinary, meaning of the word "import" 
in section 3082 is hère insisted upon. The argument in support of such 
contention proceeds thus : That the importation of goods is complète 
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when the vessel voluntarily arrives at her port of destination with intent 
to unload (Kee'k v. United States, supra), that the illegality penalized 
by section 3083 must exist at the same time with the importation, and, 
as the offense denounced by section 2803 cannot take effect until after 
such importation, it cannot be made the basis for the crime contem- 
plated by section 3083. This argument assumes that this définition of 
"importation" must be applied wherever the word "import" occurs in 
the customs duties législation. But this is not so. This définition is un- 
doubtedly correct in the class of cases to which it bas been applied by 
the courts, and, in the case of some pf the importations contemplated 
by section 3082, such définition would control ; but it does not control 
in the case of dutîable merchandise brought in as, in, or with personal 
baggage. In such a case the importation of such merchandise is not 
complète as soon as the vessel is moored, but when the dutiable articles 
are lànded and the time for making the baggage déclaration and entry 
has passed. 

Section 3083 uses the phrase "import or bring." The demurrant con- 
tends that thèse words are synonymous. They may or may not be, 
according to the législative purpose for which they are used. But as- 
suming, for argument's sake, that they are synonymous, what authority 
has the demurrant for her insistence that the word "bring" must yield 
to the technical meaning attributed to "import"? Why may not the 
word "bring" modify the word "import" ? The Législature has used 
both. There is no need to hold that either is surplusage. There are 
prohibitions contained in the customs duties laws which come within 
the phrase "contrary to law" in section 3083, to some of which the word 
"import" and to others the word "bring" would be the more appro- 
priate. In United States v. Merriam, Cas. No. 15,759, 26 Fed. Cas. 
1237, Judge Longyear, in discussing whether section 4, Act July 18, 
1866 (section 3083, Rev. St.), repealed section 3, Act March 3, 1863, 
c. 76, 13 Stat. 739, which latter act furnished the basis of the counts 
then under considération, said on page 1339 of 36 Fed. Cas., with 
référence to the contention that the words "import or bring" were to 
be given a restricted meaning : 

"Now, 'to Import,' in Its gênerai signification, means to bring into the 
United States. Wliy, then, are thèse additional words 'or bring' into the 
tJnited States, used? They are either mère surplusage, or they mean some- 
thlng more than what is included In the words 'to import,' according to their 
ordinary signification. To import goods, wares, and merchandise into the 
United States, in the connection in which the words are hère used, evldently 
means an importation in the ordinary manner, so far as the means and man- 
ner of importation are concemed, but contrary to law. 'To bring' goods, etc., 
into the United States, in the connection in which the words are used, means 
the introduction of goods, etc., into the United States by any other means or 
In any other manner than that of importation proper, contrary to law ; and 
in this sensé wlU not those wflrds eover any smuggling or clandestine intro- 
duction into the United States of any .goods, wares, or merchandise, subject 
to duty by law, wlthout attempting to effect an entry at ail, and wlthout pay- 
ing or accounting for the duty? Such wag the vlew of this section takeu in 
the Case of Landsberg, Fed. Cas. No. 8,041, decided by this court, in March 
term, 1870." 

If the technical meaning ascribed to the word "importation" by some 
of the cases should be adopted as controlling the word "import" used 
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in said section, the logic of the argument would not be the' élimina- 
tion of the Word "bring," or to make it synonymous with "import," but 
rather to take it as having a différent meaning, and that by the use of 
both terms Congress intended that this section should hâve the larger 
scope and effect. To give the words "merchandise" and "import or 
bring" the restricted meaning contended for by the demurrant would 
be not only to disregard their plain, ordinary signification, but the évi- 
dent purpose of the customs duties laws to make it difïicult for evil 
intentioned persons to évade its provisions. Thèse words in my opinion 
hâve a plain meaning, and call for no interprétation. They compre- 
hend the bringing into this country of dutiable articles. 

The remaining question is whether a violation of section 2802 falls 
within the phrase "contrary to law" found in section 3083, and becomes 
the misdemeanor therein denounced when done fraudulently and know- 
ingly. The demurrant contends : 

"That the unlawfnl Importation of baggage or what, under the customs laws, 
is treated as baggage, is not a violation of section 3082, because that section 
applies only to goods the Importation of which is regulated by sections 2785, 
2872, 2874, and 2963 (pages 1867, 1910, 1946), and does not apply to goods, the 
importation of which as baggage is regulated by sections 2799, 2801, and 
2802." 

If this contention embodies a true construction of thèse provisions 
of the customs duties laws, no distinction will exist in the penalties 
prescribed between the prohibited introduction in baggage of dutiable 
articles by the innocent and that of those having a criminal intent. An 
immunity from imprisonment to the latter can hâve but a disastrous 
effect upon the administration of those laws. The criminal will play 
the rôle of the innocent, and baggage will become the favorite means 
in the attempt to def raud the government revenues. 

In United States v. Five Packages of Tapestry (D. C.) 114 Fed. 
496, this matter was considered and decided adversely to this conten- 
tion ; it being there held that "the provisions of Rev. St. § 3083, apply 
to dutiable merchandise brought into the United States in the baggage 
of a passenger." 

The demurrant contends that this case is in conflict with that of 
United States v. One Pearl Necklace (Dodge, Claimant), 111 Fed. 164, 
49 C. C. A. 287, 56 h. R. A. 130. But this is not so. In the latter case 
there is an illumining and instructive discussion of the relative effect 
of the sections referred to by the demurrant, but there is nothing in the 
opinion of that case that in any way raises a doubt as to section 3083 
being applicable to dutiable articles found in personal baggage. There 
is nothing in that case that required a décision of that question, but the 
same court (C. C. A., Second Circuit), in One Pearl Chain (DuUes, 
Claimant) v. United States, 123 Fed. 371, 59 C. C. A. 499, was re- 
quired to pass thereon, as the only count to which the évidence related 
was based on that section. The chain alleged to hâve been forfeited 
in that case was held to be baggage within the meaning of section 2802, 
though it was on the person of claimant at the time of its seizure. 
United States v. Nine Trunks, Cas. No. 15,885, 27 Fed. Cas. 161, 
is also a case adverse to the contention of demurrant on this point. In 
the court below it was held that the merchandise contained in the trunks 
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which were brought in as baggage were not embraced within section 
3083. This was held to be error ; Justice Strong saying : 

"With this construction of the act of 1866 I flnd myself ùnable to conciir.- 
I agrée tliat the act is to be construed in view of other acts relating to the 
sanie subject-matter ; and, so far as possible, in harmony with ttiem. But, if 
a new provision is introduced into a statute, efCect must be glven to it, thougli 
It changes the prlor existing law. It is true the act of 1863, which required 
triplicate Invoices, with a consular certiflcate, did not prescribe a forfaiture 
for neglecting to obtain them. It only declared that without them the goods 
should not be admitted to entry. Forfeiture was prescrlbed for maldng en- 
tries by means of false invoices or certificates. But ail this is not inconsistent 
witli the power of Oongress to provide other penalties for importing goods 
without pursulng the prescrlbed forma of law. The manrfest purpose of the 
act of 1863 vi^as to protect the revenues against smuggling and other frauds. 
Hence the réquisition of triplicate invoices and of the consular certiflcate, 
which could not be given without a minute and particular déclaration, speci- 
fying facts very material to be known by the revenue oflSeers. The act of 
1866 professes by Its title to be an act further to prevent smuggling. It is 
practically a remédiai act, therefore, in a very just sensé, though some of its 
provisions are pénal. It is to be construed with référence to the mischiefs it 
was intended to remedy. Now, it is plain the mischiefs in view were not only 
the introduction into the country of goods, the importation of which was pro- 
hibited, but illégal importation of dutiable articles. That dutiable goods were 
in contemplation of Oongress Is made manifest by the provisions of the thlrd 
section, which authorizes a search for goods 'subject to duty,' or 'which hâve 
been introduced into the United States in any manner contrary to law,' and 
in case they are found authorizes a seizure of them and a forfeiture. Theu 
follows the fourth section (section 3082), containing a more gênerai provision, 
which prescrlbed forfeiture of any goods imported contra:ry to law, and im- 
poses a penalty upon the importer. Goods imported in the manner in which 
the goods now In controversy were imported are in my judgment imported 
contrary to law as niuch as if they had been goods which could not legally be 
imported at ail. And I flnd no warrant for restraining the language used by 
Oongress beneath its natural meaning. If it be restralned, as it was In the 
District Oourt, the act ceases to be what it professes to be, an act to prevent 
smuggling." 

See, also, Cotzhausen v. Nazro, 107 U. S. 215, 2 Sup. Ct. 503, 27 
Lf. Ed. 540, that the method employed in introducing dutiable articles 
is immaterial, if such introduction is contrary to law. In my opinion 
this contention of the demurrant is unsound, and section 3082 does 
apply to dutiable articles introduced into this country in personal bag- 
gage. 

The demurrant also contends that section 2802 provides a penalty for 
the act therein prohibited, and that it cannot be supposed that Congress 
intended another and severer penalty for the same violation, such as is 
imposed in section 3083. To this it is only needful to say that, before 
the penalties denounced by section 3083 can be imposed, a higher grade 
of culpability must be established than is required to constitute an of- 
fense under section 2803. The penalties denounced by the latter sec- 
tion apply where any article subject to duty is found in the baggage, 
and not mentioned at the time of making entry thereof; and this 
whether the person bringing in such baggage knew that such articles 
were dutiable or not, and though he was free from any intent to de- 
fraud the government revenues. United States v. One Pearl Neck- 
lace (Dodge, Ciaimant), supra. Whereas in section 3082 it is only when 
such act is donc f raudulently or knowingly that the crime therein 
penalized is committed. Under the count demurred to, the govern- 
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ment must not only show that section 3803 was violated by the dé- 
fendant, but that she knew she was violating it or that she violated it 
fraudulently. This fraudulent and guilty knowledge relates mainly 
to the punishment of the offender. The seizure directed under section 
2803 relates to the property imported contrary to law. Cotzhausen v. 
Xazro, supra, page 819 of 107 U. S. (3 Sup. Ct. 503, 27 L. Ed. 540). 

An information under section 3803 for the forfeiture of goods is a 
civil action. The proceedings contemplated by section 3083 are crim- 
inal. Friedenstein v. United States, 125 U. S. 324, 8 Sup. Ct. 838, 31 
L. Ed. 736. An acquittai of the crime charged under section 3083 
would be no bar to the proceedings in rem authorized under section 
2802. 33 Op. Attys. Gen. 63. 

The insistence of the demurrant that the mère bringing of dutiable 
articles into this country is not the offense denounceë by section 3803, 
but that the offense is only complète when the person making entry 
fails to mention such dutiable articles, bas no place in the présent dis- 
cussion. The count demurred to clearly and distinctly allèges that 
certain dutiable articles were found in the baggage of the défendant; 
that she had lately before arrived with such baggage from a foreign 
country ; that she made no mention of such articles at the time of mak- 
ing her baggage entry; that she knew that such articles were subject 
to the payment of duties ; and that she fraudulently, unlawfully, and 
knowingly brought them into the United States contrary to law. 

On a demurrer, ail well-pleaded material and relevant facts are ad- 
mitted as true, and the court is only concerned with the légal effect 
of the charges and allégations of fact contained in the pleading. Thèse 
in this count in my judgment sufficiently charge the crime denounced 
by section 3083 to put the défendant on her défense. 

The demurrer is overruled. 



In re DUQUESNE INCANDESCENT LIGHT OO. 

(District Cburt, W. D, Pennsylvania. Mardi 8, 1910.) 

No. 4,253. 

1. Bankeuptcy (§ 322*)— Claims Against Estate— Contract— Breach— Bank- 

KtTPTCY— MEASURB OF DAMAGES. 

For a buyer's breach of a contract for tlie manufacture and sale of burn- 
ers the measure of the seller's damage on the allowance of his claim 
asainst the 'banlirupt estate of the buyer is the différence between the cost 
of manufacture and the contract prlce, notwithstanding the entire lot of 
goods were not manufactured or ready for delivery. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 508 ; Dec. Dig. 
I 322.*] 

2. Bankettptcy (§ 340*)— Claims— Breach dp Contract- Objection to Ci,aim 

— BURDBN of PrOOF. 

Where a buyer's bankruptcy constituted a breach of a contract to pur- 
chase a quantity of burners to be manufactured by the seller, and, after 
the bankruptcy, the seller was eompelled to purchase mantles, boxes, cases, 
glasses, and excelsior to complète the burners manufactured and prépare 
them for market, and also to fumish a market for them, which it was 

•For other cases see same topic & S hdmber In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
176 F.— 50 
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not rèquired to do under the contract, the seller, in order to establish ita 
claim for the différence between the cost of manufacture and the contract 
priée, was not bound to show what amount was obtaiued for the burners 
so mauufactured and sold to others ; the burden bf proving such sales in 
mitigatlon of damages being on the objectors. 

lEd. Note.— For other cases, see Bankruptcy, Cent. Dlg. § 527 ; Dec. Dig. 
§ 340.*] 

3. Bankruptcy (§ 318*)— Claims— Contract of Sale— Bbeach— "Provablk 

Claim." 

Where a buyer's bankruptcy resulted in its breach of an express written 
contract for the sale of burners, the seller's damages were uBliquldated and 
constituted a "provable clahn" against the bankrupt's estate, under Bankr. 
Act July 1. 1888, e. 541, § CSa, 30 Stat. «52 (U. S. Comp. St. 1901, p. 3447), 
providing that debts of the baukrupt may be proved and allowed against 
his estate which are fouuded on a contract, express or implied. 

[Éd. Note. — :^or other cases, see Bankruptcy, Cent. Dig. § 482; Dec. Dig. 
§318.* 

For other définitions, see Words and Phrases, vol. 6, p. 5746.] 

4. Bankruptcy (§ 320*)— Claims— Damages— Liquidation. 

Where a bankrupt was liable for uuliquidated damages for breach of 
contract of sale, and no apjjlication was made to the court for a liquida- 
tion, and there was no standing order or rule providing a method of pro- 
cédure for a jury, trial on issues framed, or by adjudication on évidence 
beforethe référée or judge, the parties having submitted the matter to the 
détermination of the référée, bis détermination constituted an appropriate 
method of liquidating the damages, under Bankr. Act July 1, 1898, c. 541, 
§ 63b, 30 Stat. 563 (U. S. Oomp. St. 1901, p. 3447), providing that damages 
may be liquida ted on apiilication to the court iu such manner as it shall 
direct. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 479, 480; 
Dec. Dig. § 320.*] 

5. B.^NKKUPTCY (§ 318*)— Claims— Contract of Sale— Breach— Tender of De- 

LIVEEÏ. 

Where a contract for the sale of burners was broken by the buyer's 
bankruptcy, so that it was impossible for the buyer to accept a dellvery 
and make payment, the contract was broken on the filing of the pétition, 
and the seller was relieved from tendéring the goods as a condition to 
clniining damages against the bankrupt's estate. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 4SI, 482; Dec. 
Dig. § 318.*] 

In the matter of the bankruptcy of the Duquesne Incandescent Light 
Company. On certificate of the référée to review certain questions 
with référence to the disallowance of the claim of the Iron City Stamp- 
ing Company. Referee's report reversed, and claim allowed. 

Charles T. Moore, for claimants. 

Alex. Gilfillan and C. F. Patterson, for trustée. 

YOUNG, District Judge. This case comes before us upon the re- 
port of Wm. R. Blair, référée in bankruptcy, and his certificate pre- 
senting for our review certain questions. As ail thèse questions ex- 
cept the fourth are questions of fact, we do not find, after a careful 
considération of the évidence, that the référée erred in his décision al- 
lowing or disallowing the claims. His findings are abundantly sus- 
tained by the évidence, and, were the case before us originally, we 

•For other cases see same topic & § numbee In Dec. & Am. Diga. 1907 to date, & Rep'r rtidexe» 
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shoiild hâve decided as he has. This leaves only the fourth question 
to be considered. That question is stated as follows : 

"F'ourtli. Whether, under the facts set forth lu the reiwrt and opinion of 
the référée filed herewith, the claim of the Iron City Stamping Company for 
damages for lireach of contract to manufacture certain burners should be al- 
lowed agaiust said estate." 

The claim was disallowed by the référée. In his report upon this 
claim the référée says : 

"The claimant in this case claims the sum of $11,059.33, which it says is due 
to it by reason of the breaeh of a certain contract by the banliruptcy of the 
Duquesne Incandescent Llght Company. 

"It appears that on February 15, 1908, Messrs. J. H. Lytle and Charles T. 
Moore, on the one part, and the bankrupt, on the other, entered into a contract, 
in writlng, whereby the bankrupt érdered 250,000 brass burners of a certain 
type known as the 'Venus Burners,' at $145 per thousand (1,000), the burners 
to be manufaetured and dellvered at the rate of 3.5,000 per month from June 
15th untll November 15th and the final dellvery of 40,000 in December, 1908. 
The bankrupt wa» to furnish certain materlal used in the manufacture of the 
burner, and the contract further provided for certain terms of payment, etc. 
Subséquently to entering into this contract, Messrs. Moore & Lytle Incorpo- 
rated the Iron City Stamping Company, the claimant In this case, and certain 
property of Messrs. Moore & Lytle, includlng this contract, was turned over 
to the Iron Olty Stamping Company. 

"It appears in the testlmony that Moore & Lytle or the Iron City Stamping 
Company provided themselves with the necessary dles and other appliances 
proper for the fulflllment of the contract, and dld actually manufacture a 
number of the burners substantlally as called for In the contract. It further 
appears, as the witness Hellquist, an employé of the claimant Company, testi- 
fies, that the number manufaetured was 5,000, but he refuses to say that the 
number reached 10,000. On the other hand, H. L. gchueck, who was formerly 
président of the Duquesne Incandescent Llght Company, but who between the 
date of the contract and the manufacture of the burners became the manager 
of the claimant company, says that no burners of tha kind called for by the 
contract were ever manufaetured. Schueck testifles that the burners which 
were manufaetured of the parts assembled for carrying out the contract with 
the bankrupt were sold by the claimant for more than they oost. It does not 
appear for what they were sold. Hellquist testifies that the cost of manufac- 
turlng the burners, as called for by the contract, was $90 per thousand (1,000). 
Schueck says the cost was from $88 to $92 per thousand (1,000). The claim 
as made is for $ll,0.j.9.33, which is arrlved at as follows: 

250,000 brass burners (S $145 per 1.000. as per contract $36,250 00 

Less 2.50,000 burners, c-ost at factory $!)0 per 1.000. .$22,500 00 
And the value of materlal advanced by the bankrupt 
company 2,090 C7 

Total 24,590 67 

Balance due claimant .^11,659 33 

"The claim in this case, therefore, is for the différence between the contract 
price and the alleged cost of the manufacture of the entli-e 250,000 burners; 
the learned counsel for the claimant arguing that such is the proper measure 
of damages in this case. 

"The référée is of opinion that this claim eannot be allowed. Whlle it is 
true that in certain cases on the refusai of the purchaser to reçoive or x>ay 
for articles manufaetured of a spécial or peculiar tj'pe the measure of damage 
is held to be the différence between the contract price and the cost of manu- 
facture, the référée is of the opinion that this is not the measure of damages 
to be applied in this case. 

"In the flrst place, this Is not the case of an actual refusai to accept and 
pay for the articles ; and, in the second place, the vital def ect in the claim as 
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presented Is that the cost of the manufacture is not sufRcîently proved. Wliiîe 
the référée does not hold that in case of the bankruptcy of the person order- 
ing the goods, as in this case, the other party is bound to go on and manu- 
facture and tender the same in order to .recover the différence between the 
co^t of manufacture and the contract prlce, yet the rule allowing the recovery 
of such damages is always based upon a theoretical tender, and the référée 
linows of no case in whlch upon the insolvency of the purchaser the manu- 
facturer is permitted upon the mère estimated cost of production to recover 
the différence between such estimated cost and the contract price. In such 
cases the référée Is of opinion that the measure of damages is the actual loss 
rather than the spéculative différence between the estimated cost of produc- 
tion and the contract price. It must not be forgotten that In this case the 
testimony is clear that the buruers allèged to hâve been manufactured, un- 
der the contract, sold for more than the estimated oost of manufacture, al- 
though the wltnesses do not inform us of the price at which they were sold. 
"The référée is of opinion that this Clàim, as made, cannot be allowed, nor 
does the évidence show the actual loss to the claimaut by reason of the breach 
of its contract." 

The évidence in this case fuUy establishes that the contract was 
entered into between the claimant and the bankrupt by which the 
stamping company was to furnish 250,000 inverted brass burners, as 
per sample submitted, for $145 per thousand, of a spécial design, and 
that there was no open or gênerai market where the burners could be 
readily sold, and that the claimant made ail the préparations necessary 
to per form the contract at considérable expense. 

The évidence shows that the cost of production was about $90 per 
1,000. Mr. Schueck testifies on page 26 : 

"Q. What is the cost of the manufacture of that burner? A. Between $88 
and $92. It varies on açcount of brass going up and do\yu." 

Mr. Hellquist, on page 20, testifies.: 

"Q. What Is the cost of material for manufacturing that burner? A. $90 
a thousand. 

"Q. How do you a:rrive at that? A. The tubing at $22 a thousand and the 
shadelîolder at $14 à thousand, the spud at $18, the sbutter at $4. 

"Q.. What about the labor? A. About $10 approximately. 

"Q.' Ail the overhë-ad expense? A. That was partly included. Then there 
were screws, mantle holders. We would figure at $90." 

There was no testimony ofifered to contradict this évidence. There 
was sufficient évidence, therefore, to warrant the conclusion that the 
cost price was at least $90, and the ref eree's finding that there was not, 
we think, was wrong. 

Under the facts of this case, we arealso of the opinion that the true 
measure of damage is the différence between the cost of manufacture 
and the contract price, and this although the entire lot of goods were 
not manufactured and ready for delivery. The rule in Pennsylvania, 
the place of the contract, is well settled. In Dynamo & Engine Co. v. 
Cernent Co., 321 Pà. 160, 70 Atl. 557, 18 L. R. A. (N. S.) 613, the rule 
is thus laid down : 

"The flrst question raised by the assignments of error is as to the measure 
of damages. The trial judge charged the jury that, if they were satisfied from 
the évidence that the engihes were maiiufactured from spécial designs for a 
spécial purpose and had no flxed market value, the plalntlff would be ehtitled 
to recover the différence between the actual cost of manufacturing and de- 
liverlng the engines and the contract ptlce. The learned trial Judge correctly 
stated the rule applicable to such a state of facts as this, whei'e from the na- 
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ture of tBe article there is no market in wliich it can readily be sold. In sndi 
case tlie great weiglit of authority is to tlie effect tiiat tlie measnre of dam- 
ages Is tlie différence between what it vvould cost to make and rteliver the ar- 
ticle and the priée wliich the purchaser has agreed to pay for it. The priu- 
ciple is thus stated in 2 Sedgwlek on Damages (8th Ed.) § 618, p. 2S9: 'Where 
one engaged in the performance of a contract is wrongfully prevented by the 
employer froni completing It, the measure of damages is the différence be- 
tween the priée agreed to be paid for the work and what it would hâve cost 
tlie plaintiff to complète it. DifCerently stated, the rule in such case is rec- 
ompense to the plaintifC for the part performance, and indemnity for his loss 
in respect to the part unexecnted. The plaintiff is to be placed In the same 
condition he would hâve been in if he had been allowed to proeeed without 
interférence.' This rule give® to the party who has complied with the agree- 
nient the value of his bargain. In the présent Instance the aniount which 
was lost to the plaintiff by reason of the breach of the contract was capable 
of heing ascertained with reasonable eertainty, and was therefore properly 
adopted as the measure of the damages to be recovered by it as the injured 
party from the one in default." 

In Impérial Coal Co. v. Port Royal Coal Co., 138 Pa. 45, 20 Atl. 

937, it is said: 

"While it is undoubtedly true that mère spéculative profits cannot be re- 
covered In an action for breach of contract, a eareful examination of the as- 
signment shows that the profits in (luestion were not wlthin this rule. The 
jury hâve f ound the contract to be as plaintiff alleged ; that it was an entire 
contract ; that the défendant was to furnish plaintiff with enough coal to 
keep its 60 ovens in opération for 6 montlis, and that the priée was to be $1 
per ton. The profits in such case were not spéculative. They did not dépend 
upon the fluctuations of the market, or the demand for coke, and they could 
be ascertained with mathematieal accuracy." 

This language was quoted with approval in Puritan Coke Co. v. 
Clark, 204 Pa. 556, 54 Atl. 350. In that case the court further said : 

"In Unexcelled Fireworks Co. v. Polîtes, 130 Pa. .536 [18 Atl. 1058, IT Am. 
St. Rep. 788], Clark, J., discussing the same question, says: 'The manifest 
tendency of the cases in the American courts now is to the doctrine that, when 
the veiidor stands in the position of a complète performance on his part, he 
is entitled to recover the contract priée as his measure of damages.' To the 
same effect Is Gallagher v. Whitney, 147 Pa. 184 [23 Atl. 560], and Hinekley 
V. Plttsburg Bessemer Steel Co., 121 U. S. 264. [7 Sup. Ct. 875, 30 L. Ed. 
967]." 

In considering- the application of this rûle to coke not manufactured 
the court said : 

"But it is argued 'by appellant, while such a rule, if adopted, might apply to 
the 7,300 tons manufactured and roady for dellvery on the wharf, it ought not 
to apply to the almost 14,000 tons not yet manufactured; The application of 
the rule does not dejiend on the exact state of manufacture of the thing sold at 
the date of the breach, but on the uncertainty Incident to the adoption of any 
other than the contract priée as the measure of damages. Plaintiff was bound 
to make a sale of the coke on the wharf, and did make a sale at the best price 
it could get for it and credited défendants with that price; but It was not bound 
to go on and manufacture 14,000 more tons and also sell that at a greatly re- 
duced price, perhaps less than the cost of manufacturlng it, as it actually did 
sell a part of the 7,300 tons." 

The same rule obtains in the United States court. The rule as laid 
down in United States v. Behan, 110 U. S. 338, 4 Sup. Ct. 81, 28 h- 
Ed. 168, is as follows : 

"The prima facie measure of damages for the breach of a contract Is the 
amount of the loss which the injured party has sustalned thereby. If the 
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breach conslsts In preventing the perfonimuce of tlie contract, without tlie 
fault of the other pavty, who is willing to perform it, the loss of the latter will 
eonsist of two distluet items or grounds of damage, nainely, first, what he has 
aiready expended towards performance (less the value of materlals on hand) ; 
secondly, the profits that he woitld realize by performing the whole contract. 
The second Item, profits, cannot always be reeovered. They may be too remote 
and spéculative In thelr character, and therefore Incapable of that elear and 
direct proof which the law requires. But when in the language of Chlef Jus- 
tice Nelson, in the case of Mas1;erton v. Mayor of Brooklyn, 7 Hill IN. Y.] 69 
[42 Am. Dec. 38], they are 'the direct and immédiate fruits of the contract' ; they 
are free from this objection; they are then 'part and parcel of the contract it- 
self, entering Into and constituting a portion of its very éléments ; something 
stipulated for, the right to the enjoyment of which is just as clear and plain as 
to the fulflUment of any other stipulation.' Stlll, in order to furnish a ground 
o( reeovery In damages, they must be proved. If not proved, or if they are of 
such a remote and spéculative character that they cannot be legally proved, 
the party Is confined to his loss of actual outlay and expense. This loss, hovv- 
ever, he is clearly entitled to recover in ail cases, unless the other party, who 
has voluntarily stopped the performance of the contract, can show the con- 
trary." 

See, also, Hinckley v. Fittsburg Steel Co., 121 U. S. 264, 7 Sup. Ct. 
875, 30 L. Ed. 967. 

We quote from the syllabus: 

"The défendant agreed In writing to purchase from the plaintiff rails to be 
rolled by the latter, 'and to be drilled as may bé directed,' and to pay for them 
$-58 per ton. He refused to give directions for drilling, and, at his request, the 
plalntift delayed rolllug an}' ôf the rails until after the time prescrilied for their 
delivery, and then the défendant advised the plaintiff that he should décline 
to take any rails under the contract. Held, (1) the défendant was liable in 
damages for the hreach of the contract ; (2) the plnlntlfC was not bound to roU 
the rails and tender them to the défendant; (3) the proper rule of damages 
was the dittereuce between the cost i>er ton of making and delivering the rails 
and the $58." 

In discussing the question Mr. Justice Blatchford, on page 374 of 
121 U. S., on page 879 of 7 Sup. Ct. (30 L. Ed. 967)> says: 

"Under thèse circumstances, the défendant is estopped from insisting that the 
plaintiff should hâve undertaken the risk and expeuse of actually making and 
selling the rails. Thèse considérations also show that the rule of damages 
adopted by the Circuit Court was the proper one. It was in accordance wlth 
the rule laid down by this court in Philadelphla, Wilmington & Baltimore Rail- 
road Company v. Howard, 13 How. 307 [14 L. Ed. 157]. In that case a con- 
tracter for the building of a rallroad sued the company for Its breach. On the 
question of damages this court sald (page 344 of 13 How. [14 L. Ed. 157]) : 'It 
must be admitted that actual damages were ail that could lawfuUy be given in 
an action of covenant, even If the company had been guilty of fraud. But it 
by no means foUows that profits are not to be allowêd, understandlng, as we 
must, the term "profits" In this Instruction, as meaning the gain which the 
plaintifl: would hâve made If he had bèen pérmitted to complète his contract 
Actual damages clearly inelude the direct and actual loss which the plaintiff 
sustains propter rem ipsam non habltam. And, In case of a contract llke this, 
that loss Is, amoug other things, the différence between the cost of doing the 
work and the price to be pald for It This différence Is the Inducement and 
real considération which causes the contractor to enter into the contract. For 
this he spends his time, exerts his sltill, uses his capital, and assumes the risks 
which attend thé enterprise. And, to deprive him of it, when the party has 
broken the contract and unlawfuUy put an end to the work, would be unjust. 
There Is no rule of law which requires us to inflict this injustice. Whenever 
profits are spoken of as not a subject of damages, it will be found that some- 
thing contingent upon future bargaina or spéculations or States of the market 
are referred to, and not the différence between the agreed price of something 
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C'ontracted for and its aseertainable value or cost. See Masterton v. Mayor of 
Brooklyn, 7 Hill [N. Y.] 61 [42 Am. Dec. 38], and cases there referred to. We 
hold it to be a clear rule that the gain or profit of whieh the contracter was 
deprived by the refusai of the couipany to allow hlni to proceed with and com- 
plète the work was a proper subject of damages.' " 

Measured by this rule, and applying the facts of this case, we are of 
opinion that the measure of damages was the différence between the 
cost of manufacture and the contract price, and they were in no sensé 
spéculative as ruled by the référée. Nor does the fact that the évidence 
shows that the claimant sold some of the burners to others, but does 
not show the amount obtained for them, alter thé claimant's right to 
recover the différence between the cost and the contract price. The 
évidence does not show how many burners were manufactured by the 
claimant, either before or after the filing of the pétition fn bankruptcy 
and the conséquent breach of the contract, nor how many were dis- 
posed of by the claimant nor the price therefor, but the évidence does 
show that the claimant after the breach was required to buy "mantels, 
boxes, cases, glassware, and excelsior'' to complète the burners for sale 
and prépare them for the market, and also to furnish a market for 
them. None of thèse things was the claimant required to do under the 
contract with the bankrupt, and, if the trustée or the creditors wished 
to show thèse sales in mitigation of damages, they had an opportunity 
to do so when the case was being heard. The burden was on the ob- 
jectors to shoW anything they wished in mitigation of damages and 
the opportunity was at hand when the witnesses were on the .stand tes- 
tifying to the damages suffered by the claimant. If the objectors 
chose to pass by their opportunity, they cannot now complain, and the 
référée erred in using this évidence to weaken claimant's proof of cost. 

The only question that remains is whether the claimant is entitled to 
recover thèse damages against the bankrupt ; the breach having been 
occasioned by the filing of the pétition in bankruptcy. We are of the 
opinion that he is. Section 63a of the bankrupt act (Act July 1, 1898, 
c. 541, 30 Stat. 5G2 [U.S. Comp. St. 1901, p. 3447]) provides: 

"Debts of the bankrupt may lie proved and allowed against bis estate wbich 
are * * * (4) founded upon an open account, or upou a contract e.vpress or 
implied." 

The claim under considération was founded upon an express contract 
in writing, the damages for the breach of which were unliquidated. 
The claim was therefore a provable claim, and under section G3b covild 
be liquidated upon application to the court in such manner as it should 
direct. As no application was made to the court, and as there is no 
standing order or rule providing a method of procédure by jury trial 
upon issue framed or by an adjudication upon évidence before the 
référée or judge, and as the parties submitted themselves to the référée, 
who after a full hearing and careful considération of ail the évidence 
adjudicated the claim, which in our opinion was a most satisfactory 
and appropriate method for the proper liquidation of the damages, we 
see no reason why the claim is not to be considered as having been 
proved and liquidated in accordance with sections 63 a and b of the act. 
In Re Swift, 112 Fed. 315, 50 C. C. A. 264, in the Circuit Court of 
Appeals for the First Circuit, it is said; 
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"Undér some bankruptcy statutes, provision was made for llquîdating thé 
présent values of contingent debts and contingent liabilitles for provable pur- 
poses. Rev. St. § 5068. But the présent statute does not expressly provide any 
machlnery for that purpose. It provides without apparent restriction for proof 
of debts founded on contracta, express or ImpUed, and also, in a gênerai way, 
for llquîdating unliguldated clalnis ; but, in the absence of any express provi- 
sion for contingent engagements includlng tliose for property to be delivered on 
demand and payment of purcbase money, there seems to be some dlfficulty In 
applying tbe statute. However, we need not go into the troublesome questions 
that are ralsed by thls omission, because we hâve already seen that in the case 
at bar the proceedings In bankruptcy rendered unnecessary a demand and 
tender, and, like the great mass of matters affected by such proceedings, we 
must hold that thls proof of debt relates to the time when they were conj- 
menced. From that time the stocks in question were put beyond the power of 
the stoçkbrokers to deliver effeetually. The contract ripened slmultaneously 
with the beglnnlng of the proceedings in bankruptcy, as the conséquence thereof 
in connection with the adjudication whlch followed. Of course, as everything 
related back to the fillng of the pétition, the rlpening of the claim dld not occur 
before it was flled, nor aftenvards, but slmultaneously with it, as already said. 
Consequently, by necessary effect, there was created and existed when the pro- 
ceedings commenced a provable clalm." 

So in the case at bar upon the filing of the pétition in bankruptcy 
and the adjudication thereon it was impossible for the bankrupt to ac- 
cepta delivery of the goods and make payment for them. A breach of 
the cpntraçt therefore occurred upon the fihng of the pétition, and the 
claimant was reheved from making tender of the goods. 

Under ail the f acts ai;d the law of this case, we are satisfied that the 
référée erred in disallowing this claim. The report of the référée 
must therefore be reversed as to the claim of the Iron City Stamping 
Company, and the claim rnust be allowed, and the report of the référée 
affirmed as to the other firidings allowing and disallowing claims. 



In re AUTOMOBILE LIVERT SERVICE CO. 

pistrlct C?ourt, N. D. Alabama, S. D. February 8, 1910.) 

No. 9,483. 

1. Subrogation (§ 23*)— Advances bt Pledgee— Dischaege or Inctjmbeance. 

Where, at the time certain automobiles were pledged to a bank for a 
loan to pay the purchase price, the title was in the seller as securlty for 
the price, the bank's money having been used to satisfy the seller's claim,- 
the bank was subrogated to the seller's rights as against the buyer's trus- 
tée in bankruptcy, though the pledge may bave been invalld because made 
by the buyer's officers without authority from Its board oî directors. 

[Ed. Note.— For other cases, see Subrogation, Cent. Dlg. §§ 60, 62, 64; 
Dec. Dig. § 23.*] 

2. SUBKOGATION (§ 23*)— FOEM OP TbANSACTION. 

Where a loan v/as made by a bank to a buyer of certain automobiles, 
and the proceeds were availed of to release them from the seller's lien for 
the purchase price to the buyer, it was no objection to the bank's right of 
subrogation to suCh lien that the note was In form made by the buyer to 
Its président and immediately indorsed by him to the bank to secure the 
president's Individual llabllity. 

[Ed. Note. — For other cases, see Subrogation, Cent. Dig. §§ 60, C2, 64; 
Dfic. Dlg. §23.*] 

•For other cases see same toplc & f numbbb lu Dec. & Am, Dlga. 1907 to date, & Rep'r Indexe! 
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3. I'ledges (§ 11*)— Eléments— Deliveey to Pledgeb. 

A pledge uimcconipanied by delivery of the pledged property to the 
pledgee is invalid. 

[Ed. Note.— Foi- other cases, see Pledges, Cent. T>ig. § 29 ; Dec. Dig. § 11.*] 

4. Eankruptcy (§ 161*)— Pledges— Possession— PREFERE^-CES. 

TVhere a pledge of property by a bankrupt was invalid in its inception 
because o( noiidelivery to the pledgee, but in accordauce with a prior agree- 
ment the property was surrendered to the pledgee on the pledgor's default, 
but wlthin four months prior to bankruptcy, such possession related back 
to the time of the agreement, so that the pledge did not coiistitute an Illégal 
préférence èxcept as against intervening claimants who had perfected liens 
on the pledged property in the meantime. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 201, 263; Dec. 
Dig. § 161.*] 

In the inatter of the bankruptcy of the Automobile Livery Service 
Company. On pétition to review findings of a référée denying the 
claim of the Jefïerson County Savings Bank and the Harris Transfer 
& Warehouse Company. Pétition granted, and daims allowed. 

L. J. Haley, Jr., for claimant. 

Tomhnson & McCullough, for petitioning creditors. 

George Huddleston, for trustée. 

GRUBB, District Judge. The Jefïerson County Savings Bank and 
the Harris Transfer & Warehouse Company propounded their claim 
before the référée in bankruptcy for two automobiles, which were in 
the possession of the latter, as warehouseman for the former, when 
the pétition was filed, and which were surrendered by the latter to the 
receiver in bankruptcy. The automobiles were shipped to the bank- 
rupt by the makers, with draft and bill of lading attached, and the 
président and secretary of the bankrupt, in order to raise the money to 
take up the drafts and secure the bills of lading, executed its notes, 
payable to its président, and indorsed by him to the claimant, the Jef- 
ferson County Savings Bank, the proceeds of which, when discounted, 
were credited to the bankrupt and used by it to take up the drafts and 
secure the bills of lading for the two automobiles, which were then 
delivered to it by the railroad company. Each of the notes recited that 
the automobile, the release of which it secured, was pledged for the 
payment of the note and ail subséquent indebtedness to the bank, but 
possession of each automobile remained in the bankrupt until the ma- 
turity and default of the first note falling due, whereupon the claimant, 
with consent of the bankrupt, took possession of the automobiles under 
its contract for pledge, and stored them with the warehousing com- 
pany, in whose possession they were when the pétition was filed, and 
by whom they were surrendered to the receiver of the bankrupt estate. 
The transaction constituted a pledge as distinguished f rom a mortgage. 
The bankrupt was insolvent when the claimant took possession of the 
automobiles. 

The trustée asserts title to be in the bankrupt upon the grounds: 
(1) That the pledge was made by the officers of the bankrupt, with- 
out authority from its board of directors ; (2) that the note, to se- 
cure which the pledge was given, was executed to the président of 

•For other cases see same topic & { numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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the bankrupt, and not to the claimant; and (3) that there was no de- 
livery of the articles pledged to the pledgee at the time of the création 
of the pledge. The référée denied the claimant's pétition, and to re- 
view his order this pétition is filed by the claimant. 

1. The first objection to the vaUdity of the pledge is that the- pledge 
was executed by the officers of the bankrupt, without authority from 
its board of directors. At the time the pledge was given, the title to 
the pledged property was in the maker for his security for the purchase 
price. The pledge was given to secure, and did secure, money, which 
was used by -the bankrupt to pay the purchase price and relieve the 
property from the lien ùpon.it, created by the rétention of title in the 
maker. Conceding the want of authority in the officers of the bank- 
rupt, in the absence of a resolution of its directors, to give- the pledge, 
the trustée cannot claim the title to the pledged property, the purchase 
money lien upon which was relieved by the loan, secured by the pledge, 
and at the same time repudiate the loan and pledge. His rights in that 
event would be those of the bankrupt only, and would consist of an 
élection to repudiate the loan and pledge, surrendering possession of 
and title to the pledged property to the claimant, or electing to retain 
the pledged property to ratify the loan and pledge by which the bank- 
rupt secured possession of and title to it. The bankrupt or his trustée 
can only take the pledged property cum onere, and the claimant is sub- 
rogated to the lien of the maker of the automobiles, to satisfy which 
the proceeds of the loan were used. In the case of Bolman v. Lohman, 
74 Àla. 511, the Suprême Court of Alabama said : 

"But the rule is settled that where money is expressly'advanced in order to 
extinguish a prier Incumbrance, and Is used for this pùrpose, with the just ex- 
pectation ctn the part of the lender of obtaiiiing a valid security, or where its 
payment is secured by mortgage, which for any reason is adjudged to be de- 
fective, the 'lender or mortgagee may be subrogated to the rights of the prier 
incumbrancer, whose clalui he has satisfled ; tliere being no intervening equity 
to prevent." Scott v. Land Co., ]27 Ala. 161, 28 South. 709; Bigelow v. Scott, 
135 Ala. 236, 33 South. 546. 

It is consequently unnecessary to Consider the question of the au- 
thority of the président and secretary to borrow the money and give 
the pledge. The cases of Jordan & Co. v. Collins, 107 Ala. 572, 18 
South. 137, and Goodyear Rubber Co. v. Scott, 96 Ala. 439, 11 South. 
370, involve the authority of an officer of a corporation, without action 
of its directors, to make a transfer of ail its property for the payment 
of existing debts, constituting a gênerai assignment, and are to be dis- 
tinguished from the transaction in this case, which was had in the due 
course of the bankrupt's business as a going concern, and did not hâve 
the effect of terminating- its existence as such, as in the cases men- 
tioned. 

2. The note was payable to the président of the bankrupt, but was 
immediately indorsed by him to the claimant bank, which placed the 
proceeds to the crédit of the bankrupt, by whom they were used to 
take up the drafts and secure the automobiles. This f orm of the trans- 
action was doubtless to secure to the claimant the individual liability 
of the président of the bankrupt, as indorser of the note, in addition 
to the pledge of the property described therein. The loan was made 
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to the bankrupt, and the proceeds availed to release the pledged prop- 
erty to the bankrupt, and the claimant should be subrogated to the 
lien on the automobiles, which its money so advanced satisfied, regard- 
less of the form which the transaction took. 

3. The agreement to pledge the automobiles was not accompanied 
by their delivery to the pledgee, and was invalid as a pledge, for that 
reason, in its inception. Upon the maturity of the first note which 
fell due and the dishonor of it by the bankrupt, the claimant took pos- 
session of the automobiles and stored them for its account with the 
warehouse company. This was done before bankruptcy proceedings 
were instituted, but within four months thereof, and while the bank- 
rupt was insolvent ; and from the default in payment of the note, the 
insolvency of the bankrupt and an intent to prefer, if a préférence was 
created by the transaction, was reasonably to hâve been inferred by 
the claimant. In the absence of the prier agreement to give the pledge, 
the subséquent surrender of the property would without doubt" bave 
constituted a voidable préférence. If possession had accompanied the 
agreement to give the pledge, the pledge would equally without doubt 
hâve been valid, though given within four months of the filing of the 
pétition, because of the contemporaneous considération moving to 
the bankrupt for the agreement to give the pledge. The pertinent 
inquiry then is as to whether the subséquent delivery of possession of 
the pledged property to the pledgee, though without a new considéra- 
tion, relates back to the original agreement and is rescued from the 
infirmity it would otherwise be subject to by reason thereof. Subsé- 
quent delivery of property agreed to be pledged has been held by the 
Suprême Court of Alabama to validate the pledge, except as against 
intervening liens which hâve attached in the intérim. Nobles v. Chris- 
tian & Craft Grocery Co., 113 Ala. 220, 20 South. 961 ; American Pig 
Iron Storage Warrant Co. v. German, 126 Ala. 239, 28 South. 603, 85 
Am. St. Rep. 21. 

If the décisions of the state court hold valid transactions to create 
liens in cases in which delivery is made subséquent to the agreement to 
give the lien but before the right of intervening creditors has been 
fastened upon the property, the delivery of the property, under such 
circumstances, will not constitute an illégal and voidable préférence 
under the bankruptcy law. Thompson v. Fairbanks, 196 U. S. 516, 25 
Sup. et. 306, 49 L- Ed. 577; Humphrey v. Tatman, 198 U. S. 91, 25 
Sup. et. 567, 49 h. Ed. 956. 

In the case of Sabin v. Camp (C. C.) 98 Fed. 974, the court held that 
a transaction which was so consummated within the four months was 
not a préférence, because it had originated before, and used this lan- 
guage : 

"Wliat was done was in pursuaiice of the pre-exlstlng eontract, to which no 
objection was made. Camp furnishefl the money ont of which the property, 
which is the subject of the sale to him, was ei'eated. He had good right, in 
equity and in law, to niake provision for the security of the money so advanced, 
and the projierty purchased by his money is a legitlinate security and one fre- 
quently employed. There i.*! always a strong equity in favor of a lien by on© 
who advances money upon the property which is the product of the money so 
advanced. This was what the parties Intended at the tlme, and to this, as al- 
ready stated, there Is and can be no objection In law or in morals. And when, 
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at a later date, but stlll prior to the fliing of the pétition In bankruptcy, Camp 
exercised his riglits urder this valid and équitable arrangement to possess him- 
self of the property and make sale of it in pursuance of his contract, he was not 
gullty of securlng a préférence under the bankruptcy law." 

The Suprême Court of the United States approved the case last cited 
in the case of Thompson v. Fairbanks, supra, and, in that case, said : 

"The prinelple that the taking possession may sometimes be held to relate 
baek to the time when the right to do so was created is recognlzed In the above 
case. So In thIs case, although therewas no actual existing lien upon this 
■after-acquired property untll the taking of possession, yet there was a positive 
agreement, as contalned in the mortgage and existing of record, under which 
the inctioate lien might be asserted and enforced, and when enforced by tlie 
taking of possession that possession under the facts in this case related back to 
the time of the exécution of the mortgage of April, 1891, as it was only by vir- 
tue of that mortgage that irossession could be taken. The Suprême Court of 
Vermont has held that such a mortgage gives an existing lien by contract, 
which may be enforced by the actual taking of possession, and such lien ean 
only be avoided by an exécution or attachmeut créditer whose lien actually 
attaches before the taking of possession by the mortgagee. Although this after- 
acquired property was subject to the lien of an attaching or an exécution créd- 
iter if perfected before the mortgagee took possession under his mortgage, yet, 
if there was no such créditer, the enf orcement of the lien by taking possession 
would be légal, even if within the four months provided in the act. There is a 
distinction between the bald création of a lien within the four months and the 
enforcement of one provided for in a mortgage executed years before the pas- 
sage of the act, by virtue of which mortgage and hecause of the condition bro- 
ken title to the property becomes vested in the mortgagee, and the subséquent 
taking possession becomes valid, except as above stated." 

In the case of Sexton v. Kessler & Co. (C. C. A.) 173 Fed. 535, 544, 
21 Am. Bankr. Rep. 807, 820, the opinion of the court, rendered by 
Judge Noyés, says of the last-mentioned case and that of Humphrey 
V. Tatman, supra : 

"While the Suprême Court in the cases referred to treats the validity of the 
mortgages and the rights of the mortgagees thereunder to be matters of local 
law, in my opinion it also states this underlying and controlling distinction: 
The exercise of a pre-existing right well founded in equity is not a préférence, 
although occurring within the prescribed perlod ; 'the bald création of a lien 
within four months' is a préférence." 

In view of the principle asserted by thèse cases, it seems to me that 
the exercise of the right to take possession of the pledged property, 
within the four months, did not constitute an illégal préférence, be- 
cause it was done pursuant to a valid agreement to pledge for which a 
présent considération had moved to the bankrupt, and therefore related 
back to such agreement, except as against intervening claimants who 
had perfected liens on the pledged property in the intérim, of whom 
there were none. The trustée represented no class of creditors who 
could successfully attack the transaction. 

The pétition for review is granted, and an order will be made by the 
court granting the prayer of the original pétition and directing the two 
automobiles to be turned over to the petitioners in the original pétition 
filed with the référée; and the trustée is taxed with the costs of this 
proceeding. 
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SPAETH V. SELLS et al. 
(Circuit Court, S. D. Ohlo, E. D. September 30, 1900.) 

1. Abatement and Revival (i 71*)— Death of Pabtt— Revival op Action— 

Statutobt Pbo visions. 

The remedy given by Rev. St. Ohio, § 5150 et seq., for the revlvor of an 
action on the death of a party, is, if there be a strict compliance with its 
provisions within the time limited by statute, a matter of rlght and not of 
discrétion. 

[Ed. Note.— For other cases, see Abatement and Revival, Cent. Dig. § 
858 ; Dec. Dig. | 71.*] 

2. Courts (§ 343*)— Death of Party— Revival of Action— Statutory Pko- 

VISIONS. 

Under Rev. St. U. S. § 955 (U. S. Oomp. St. 1901, p. 69T), providing that, 
when elther of the parties in any suit in any court of the United States 
dies before final .Indgment, bis exécuter or administrator may, if the cause 
of action survive, prosecute or défend to final judgment, does not détermine 
the plaintiflf's rlght of xevivor on death of défendant ; that belng goverued 
by the law of the state where the suit is brought and prosecuted. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 915-920; Dec 
Dig. § 343.*] 

3. WORDS AND PhRASES-^"OEDER TO ShOW CAUSE." 

An order to show cause Is an order requiring a party to appear and show 
cause why a certain thlng should not be done or permitted. 

[Ed. Note. — For other définitions, see Words and Phrases, vol. 6, p. 5024.1 

4. Abatement and Revival (§ 74*)— Deatii of Paety— Peoceedings fob Re- 

vival — Limitations. 

Under Rev. St. Ohlo, § 5144, speclfying the cases In whieh a cause of ac- 
tion survives the death of a party, section 5150, providing that a revlvor 
may be effected by a conditlonal order. If the action be revlved In the name 
of a représentative of the party who dled, and section 5157, providing that 
an order to revive an action against a représentative of a défendant shall 
not be made wlthout his consent unless wlthiu one year from the time It 
could hâve been flrst made, the conditlonal order belng équivalent to a sub- 
stltute for a notice of motion to show cause, the proeuring of such an order 
is not a sufflelent compliance with section 5157, and the rlght of revlvor is 
barred unless the final order of revlvor is made within the time prescribed. 

[Ed. Note.- — For other cases, see Abatement and Revival, Cent. Dig. §§ 
429, 434 ; Dec. Dig. | 74.*] 

Action by W. T. Spaeth against Lewis Sells and another. Heard 
on demurrer to the answer. Overruled. 

Arnold, Morton & Irvine and Jones & James, for plaintiff, 
Vorys, Sater, Seymour & Pease, for défendant Karb. 
W. O. Henderson and W. H. Jones, for executrix. 

SATER, District Judge. The pétition was filed on May 10, 1907, 
against Levsris Sells and George J. Karb, sherifï. The plaintiff claims 
that it States three causes of action, viz., for assault, false imprison- 
ment, and malicious prosecution. The défendant executrix asserts that 
the action is for malicious prosecution only, and that ail else alleged 
is merely incidental thereto. Sells died September 5, and his execu- 
trix qualified November 5. On December 3 the plaintiff took a 
conditlonal order of revivor, which recites that, unless the executrix 
"shall within ten days after the service of this order show cause 
against the revivor of the same, said cause shall stand revived." She 

•For other cases see same tapie & S kvmbbb in Dec. & Am. DIgs. 1907 to date, & Rep'r Indexw 
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was served December 5, and on December 14, 1907, filed an answer 
assigning reasons why the action should not be revived. The case re- 
mained dormant as to both parties until April 17, 1909, a period of 
more than 16 months. On that day an. amended and supplemental 
answer was filed by the executrix, recitîng the date of the death of 
Sells, and of her appointment, and that the action c.ould hâve been 
revived at any time subséquent to that date, but that no such order 
had in f act been made, and that more than One yéar had elapsed f rom 
the time 'the action could hâve been first revived, and that she does not 
consent to a revivor. To this answer the plaintiff interposed a gênerai 
demurrer. 

Plaintifï insists that he is entitled, under sections 5149 and 5150, 
Rev. St. Ohio, to an order of revivor. Section 5149 is as f oUows : 

"A revivor may be effiected by the 'allowanee by the court, or a judge there- 
of In vacation, of a motion of tlie représentative or successor in interest to 
liecome a party to the action, or by supplemental pleading alleglng the death 
of the party, and naming his représentative or successor in interest upon 
whom service may be made as in the commencement of an action ; but the 
limitations contained in subséquent sections o£ this chapter do not apply to 
this section." 

We are not concerned with that section, the remèdy given by it being 
discretionary with the court and not a matter of right (1 Bâtes, PI. & 
Pr. 633), nor with such cases as Carter v. Jennings, 24 Ohio St. 182, 
Black V. Hill, 39 Ohio St. 86, Pavey v. Pavey, 30 Ohio St. 600, Fores- 
man v. Haag, 37 Ohio St. 143, and Eagle Paper Co. v. Bragg, 4 Ohio 
Dec. 194, 7 Ohio N. P. 165, because they were decided under section 
5149, Rev. St., while this proceeding was instituted under section 5150. 
It is manifest, from an examination of the above cases, that the provi- 
sions of section 5157, Rev. St., hereinafter set forth, do not apply to 
eithçr mode of revivor authorized by section 5149, and this is the view 
expressed by Whittaker in his Annotated Code (6th Ed.) 406, and 3 
Bâtes' Complète Dig. 1315. The remedy given by sections 5150 et seq. 
is, if there be strict corapliance with statutory provisions, a matter 
of right and not of discrétion. 1 Bâtes, PI. & Pr. 635. The plaintiff 
elected to proceed under section 5150, Rev. St., and took the condi- 
tionàl order therein prOvided for. 

Section 955, Rev. St. U. S. (U. S. Comp. St. 1901, p. 697), provides: 

"When either of the parties, whether plaintiff or petitioner, or défendant, in 
any suit in any court of the United States, dles béfore final judgmeut, the ex- 
ecutor or administrator of such deceased party may, in case the cause of ac- 
tion survive by law, proseeute or détend any sucli action to final judgment." 

That section, however, does not aid in the détermination of the ques- 
tion presented, for the reason that revivor is governed by the law of 
the State where the suit is brought and prosecuted. Great Western 
Min. & Mfg. Co. V. Harris (C. C.) 111 Fed. 38, 44; Green v. Barrett 
(C. C.) 123 Fed. 349. 

The law which controls in this case is found in sections 5144, 5150, 
and 5157, Rev. St., which sections are as foUows: 

"Sec. 5144. Except as otherwise provided, no action or proceeding pendlng 
In any court shall abate by the death of either or both of the parties tiiereto, 
except an action for libel, slauder, nialicious prosecution, for a nuisance, or 
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against a justice of the peace for misconduct In office, which shall abate by 
tlie death of either party." 

"Sec. 5150. A revivor may also be effected by a condltional order of tlie 
court, if made in terin, or by a judge thereof, if In vacation, that the action 
be revived in the name of the représentative or successor of the party wbo 
died, or whose powers eeased, and proceed in favor of or against hlm." 

"Sec. 5157. An order to revive au action against the représentative or suc- 
cessor of a défendant shall not be made without the consent of sucli repré- 
sentative or successor, unless within one year from the tinie It could hâve been 
flrst made." 

The action for malicious prosecution, by the express language of 
section 5144, Rev. St., abated on the death of Sells. 

Assuming, without deciding, that there was an action pending either 
for assault or for false imprisonment, or, for that matter, for both, 
and without deciding what efïect shall be given to Baltimore & Ohio 
Ry. V. Joy, 173 U. S. 326, 19 Sup. Ct. 387, 43 L. Ed. 677 (which case 
counsel appear to hâve overlooked), is the plaintifï entitled to an order 
of revivor against the executrix by virtue of the proceedings inaugu- 
rated on December 3, 1907? 

The plaintiff claims that he made a well-defined attempt within the 
period prescribed by law to procure a revivor by taking and serving 
on the executrix a conditional order authorized by section 5150, Rev. 
St., and thereby so preserved his rights that he may now hâve an order 
of revivor, notwithstanding he remained inactive thereafter for a 
period of more than 16 rtionths. To sustain his contention he relies 
on Steinbach v. Murphy, 70 Kan. 487, 78 Pac. 823, in which it is said: 

"The fact that a district court, eight months after the time au order re- 
viving an action against the représentatives or successor of a deeeased défend- 
ant first could hâve been made, erroneously decided tliat it had no jurisdiction 
of the cause, will not excuse a failure to revive within one year, when no at- 
tempt was made to procure an order of revivor before the jurisdiction ques- 
tion was determined." 

Keyser v. Fendall, 5 Mackey (D. C.) 47, and Dick v. Kendall, 6 Or. 
166, are also cited. 

What is the nature of a conditional order, and the correct interpré- 
tation of the Ohio statute? 

In 18 Enc. PI. & Pr. 1137, it is said: 

"A condltionar order of revivor is in Its nature an order to show cause, and, 
as is usually the case with sucli orders, is used as a method of shortening the 
notice of motion, and is équivalent to, and a substltute for, a notice of mo- 
tion." 

In 15 Enc. PI. & Pr. 362, it is announced that : 

"An order to show cause is an order requiring a party to appear and show 
cause why a certain thing should not be done or pennitted." 

The conditional order, there fore, was équivalent to, and a substitute 
for, a notice of motion to show cause why a certain thing, which had 
not been done, should not be permitted. The thing that had not been 
done was the making of the final order of revivor. Section 5150, Rev. 
St., contemplâtes a hearing to be had within a specified time, and, if 
sufiScient cause be not shown against a revivor, the conditional order 
is then made final, and the action stands revived. 18 Enc. PI. & Pr. 
1139. Section 5157, Rev. St., fixes the time of hearing within one 
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year from the time in which it could first hâve been made. A right 
to revivor is a matter of right only under the conditions and within the 
time limited by statute. 18 Enc. PI. & Pr. 1141. 

From Tefft v. Bank, 36 Kan. 457, 13 Pac. 783, it appears that the 
Kansas Code on the subject of revivor is the same as that of Ohio, 
and that section 433 of that Code is the same as section 5157, Rev. St. 
Ohio. The mode of reviving dormant judgments in that state (sec- 
tion 440) is the same as that prescribed for reviving actions before 
judgment. Three days prior to the end of the year after which a 
judgment would become dormant, a motion of revivor was filed, and 
notice was given on the same day by one of the judgment creditors 
that an appHcation to revive the judgment would be presented to the 
court, 27 days after the year had elapsed. The district court, against 
the oljjection of the notified debtor, ordered a revivor. This was held 
error. In the opinion it is said : 

"The filing of the motion and the givlng of the notice Is not sufficient to 
bring the case within the limitation. The point of limitation prescribed by 
the statute is the making of the order, and not the commencement of the pro- 
ceedings to obtain the order. One year Is given within which the judgment 
may be revlved. • * * ïhe party should at least commence proceedings 
in sufficient time to glve the requlred notice to the adverse party of the hear- 
ing within the year, and the time flxed in the notice when the application Is 
to be made should be within that perlod. It is unnecessary to consider what 
would be the resuit if the case had been notlced for hearing within the time, 
and by action of the court or through no fault of the applicant it was con- 
tinued and extended beyond the year." 

In Berkley v. Tootle, 63 Kan. 701, 703, 64 Pac. 630, it was held that: 

"In the matter of revivor there is no right to an order ; nor is there power 
within the court or judge to make one, unless it is made within one year after 
it could hâve been flrst made." 

In Reaves v. Long, 63 Kan. 700, 66 Pac. 1030, it was held : 

"A judgment can only be revived wlthout the consent of the judgment debt- 
or when the order of revivor is made within a year after the judgment be- 
comes dormant, and when it bas become dormant for more than a year there 
is no power in the judgé or court to revive It, although a proceeding to revive 
was begun before the year of dormancy had expired." 

After reciting that the mode of procédure for the revivor of a judg- 
ment is substantially the same as that for the revivor of pending ac- 
tions, the opinion continues as f ollows : 

"As revivor is surely statutory In its origln, It can only 'be accomplished in 
the mode and on the condition prescribed by statute. As will be seen, the 
statute expllcltly provides that an order of revivor shall not be made wlthout 
consent unless within one year from the time It could hâve been first made. 
This Is not a limitation upon the commencement of proceedings, nor upon the 
time within which to make application for an order, but It Is a limitation upon 
the grantlng of the order itself." 

Steinbach v. Murphy, 70 Kan. 487, 489, 78 Pac. 823, considered as an 
entirety, not only fails to sustain, but réfutes, the plaintiflf's contention. 
In speaking of the statute of revivor, it is said in the opinion of that 
case that: 

"It Imposes an absolute prohibition upon the grantlng of an order after the 
lapse of a year from the time when It flrst could bave been made. The right, 
by the terms of its création, can endure but a year. The time élément is an 
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essential constituent of the right. When the year has expired, there is no 
longer any right, and tlie status ot tlie case is then tlie same as if tliere were 
no revivor statute. Analogies from the statute of limitations are not perti- 
nent. Tliat statute imposes limitations upon remédies ; the revivor statute 
conditions the right. * * * j^ party seeking its beneflt must bring himself 
strictly within its terms." 

In another part of the opinion it is stated that : 

"It is true that, sonie eight months beyond the time when the action could 
hâve been revived, the judge of the district court declined to ael<nowledge ju- 
risdiction ; but the plaintiff did nothing within those eight months to protect 
liis right to revive. Had he profltably emijloyed bis time, and moved to re- 
vive instead of to relnstate, he could hâve secured himself agalnst the unpro- 
pitious disposition of his case. Having failed to improve his opportunities, 
the erroneous décision of the court upon the question of jurisdiction amounted 
to no more than any other perverse faet working delay. The case was pend- 
Ing in a duly constituted court, whose action was not adversely dominated by 
any paramount power, and the plaintiff neglected available measures, whereby 
he mlght hâve fortlfled himself against a destruction of his right by lapse of 
time. Ail statutes prescribing time llmlts for the institution or completion of 
proceedings are necessarily arbltrary ; but that relating to revivor is espe- 
cially unforbearlng, and parties must so order thelr conduet that, notwlth- 
standing dlsastrous circumstances, and 'moving accidents by flood and field,' 
they may comply wlth It. Interruptions of the flow of tho allotted time can- 
not be permltted 'from reasons based on apparent hardship or inconvenience, 
but must rest upon some practical impossibllity to sue. They are limited in 
their charaeter, and are to be admitted wlth great caution, and ouly In cases 
of strict necessity.' 19 Am. & Eng. Enc. Law (2d Ed.) 216." 

That the proceedings to revive cannot be completed after one yçar 
from the time revivor could hâve been first made, although they may 
hâve been commenced prior to the expiration of such year, is the view^ 
adopted in 1 Bâtes, PI. & Pr. 638. 

Another substantial reason for exacting strict compliance with the 
statute is found in the policy to speed the trial of causes and not permit 
them to remain, at the discrétion of the court or the élection of parties, 
in a state of suspension. The all-pervading policy of the statutes in 
référence to decedents' estâtes is to terminate administration at the 
expiration of 18 months from the grant of letters, if it be practicable 
so to do. The purpose of section 5157 is to provide rest for and 
facilitate the settlement of estâtes, and revivor proceedings against Per- 
sonal représentatives must not be procrastinated. That section is in 
the nature of a statute of limitations, and bars the right to revive if 
the right be not exercised in the mode and within the time prescribed. 
Green v. Barrett, supra; Pope v. Irby, 57 Ala. 105. 

Keyser v. Fendall, supra, is so readily distinguishable from the case 
at bar as to render a discussion of it unnecessary. 

In Dick V. Kendall, supra, there is no statement of the facts and 
circumstances involved, nor is any reason assigned for the conclusion 
reached beyond a mère référence to section 37 of the Code, under 
which the case was decided. Even if that case were analogous to the 
case at bar, I must décline to foUow the Oregon rule, because the bet- 
ter reasoning is against it. 

The demurrer is overruled, and an order may be drawn accordingly. 

Lewis Sells and his executrix, prior to my assumption of judicial 
duties, had been clients of mine for a long period. This action was 
176 F.— 51 
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not instituted, however, until some time after I had left the practice. 
However, to avoid ail possible embarrassment to myself and counsel, I 
consented to hear this case on condition only that the conclusion 
reached should bear the approval of my associate, Judge A. C. 
THOMPSON. 

THOMPSON, District Judge. I concur in the above ruling. 



THE CIUDAD DE REUS. 

(District Court, E. D. New York. November 9, 1909.) 

Salvage (§ 8*) — Nature of Service — Assisting Vessel Aiteb Gollision — 
"Salvage Service." 

The services of threè tugs ta freeing a steamship whose anchor chaln, 
whlle anchored off Staten Island, had beçoine fouled wlth that of another 
anchored vessel after a collision between thein during a high wind, which 
stlU continued, lield "ëalvage service," ànd éntitled to be compensa ted as 
such ; aiso, after sueh tugs and others had towed the steamship across thé 
bay to a dock, whlch was an ordlnary towage service, thelr further service 
In rescuing her, vk'hen she had been broken loose from her moorings by the 
gale, and in protectlng her from further injury by strlking against the 
wharf, was a "salvage service." 
[Ed. Note. — For other cages, see Salvagej Dec. Dig. § 8.* 
For other définitions, see Words and Phrases, vol. 7, pp. 6316-6318.] 

In Admiralty. Suit by thé McCaldin Bros. Company and others 
■ against the steamship Çiudad de Reus. Decree for libelants. 
Robinson, Fishel & Robinson, for McCaldin Bros. Co. 
Wing, Pwtnam & Burlingham, for the Timmins. 
Curtis, Mallet-Provost & Coït, for claimant. 

CHATFIELD, District Judge (orally). I think I will take the last 
question first. If a vessel should be rescued, and subsequently totally 
destroyed, the fact that there was no vessel left, of itself, would not be 
the only considération in determining what was salvage. The présent 
case involves, not one claiiti of salvage, but at least three separate 
situations, perhaps divided among five boats. The Claim for salvage 
in référence to the occurrence over by Staten Island cannot be viewed 
by what happened aftèr Capt. Roche took charge and the vessel came 
to Brooklyn. Nor can the services that are claimed to hâve been ren- 
dered by the boats in preventing the steamer from smashing into the 
dock be judged by the services alonç that had taken place at Staten 
Island. I do not think that the case cited by counsel for claimants, 
The Steers, bas anything to dowith this case. The question hère is 
whether any of thèse services were salvage services, and, if they were, 
who is entitlèd to the benefit of them, and, perhaps, who shares in the 
responsibility for any of the situations of danger. 

The situation arose originally from a collision, which bas been 
passed upon in another court. Both the opinion of the court in that 
case and the testimony offered hère indicate that the steamship Mara- 

•For other cases see same to'plc & S nwmbbk In Dec. & Am. DIgs. 1907 to date, & Rep'r Indexe» 
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val came to anchor in such a position that under the influence of a 
northwest wind and an ebb tide, and under some movement which has 
not been explained in this court, her bow came in collision with the side 
of the Ciudad de Reus. The finding has been that that was the fault 
of the Maraval. That finding, and the record as it stands hère, indi- 
cate that the Ciudad de Reus had been anchored in a position without 
moving. There is no évidence that she drifted. The other boat came 
up and came into collision with her, and as the tide changed to flood 
the boats moved to starboard, so that the tide and the wind were op- 
posing one another, and the Ciudad de Reus, which was nearer to 
Staten Island and had a longer anchor chain, swung into such position 
that her chain was afoul of the chain of the Maraval, an independent 
situation from that which originally caused the collision. While the 
vessels were in that position the wind had moderated somewhat, but 
between 7 and 8 in the morning, as is shown by the report of the 
Weather Bureau, its velocity was about 20 miles an hour— estimated 
to be somewhat more than that by the men down the bay, but such 
estimâtes are usually greater than the officiai record. Under this 
strong wind the vessels were lying in a position where discreet sea- 
manship would indicate that they ought to be separated. 

The Maraval, either because she was confident she was not in fault, 
or because of the appearance of changing her position, refused to 
move. The Ciudad de Reus apprehended sufficient trouble to cause 
her to want to move, and she signaled for a tug and a pilot. Those 
signais and the conduct of the officers would indicate that at that time 
they were not calling for salvage service ; but I think they were in a 
position where the tugs going to their assistance might reasonably be 
expected to be recompensed for more than mère towing services. The 
McCaldin Brothers spent an hour and a half trying to keep the vessel 
from getting into a worse position, or, rather, in improving her posi- 
tion; and the William J. McCaldin, then coming along, took up the 
same work, with a hawser from the bow of the steamer. The wind at 
that time must hâve been considérable, inasmuch as the two tugs did 
not extricate the Ciudad de Reus from her situation. The tug Mutual 
was called in to help, and with their combined efforts the vessels 
proceeded towards Staten Island. The anchor of the Ciudad de Reus 
was slipped, which was not donc on the authority of the tugs alone, but 
by the agreement of every one, and they proceeded towards the Staten 
Island shore. The évidence shows that Capt. Gully, captain of the 
McCaldin Brothers, at least assumed that the Ciudad de Reus was in 
a situation from which she should be removed, and that the services 
which the situation called for were to take hei" to the nearest dock, 
which he attempted to do. When Capt. Roche intervened, and the 
original proposition of taking the Ciudad de Reus to some place where 
she could be surveyed for repairs had developed into a question 
whether she should go to Morse's Dock or to some other place, Capt. 
Roche took charge. 

Up to that point I think that the services were worthy of more 
recompense than the compensation for mère towage, and up to that 
point the McCaldin Brothers and the William J, McCaldin, and^ to a 
certain extent, the Mutual, had participated. The Maraval's con- 
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nection with the matter ended right there, and when they started to 
cross the bay with the Ciudad de Reus Capt. Roche was responsible. 
While the évidence seems to indicate that the wind was increasing, 
still the rate of the wind was probably not more than between 30 and 
-to miles an honr, or in that neighborhood, and there is nothing to 
show that crossing the bay was a movement that could not be properly 
undertaken, or that should not be expected to be successful. Never- 
theless, it was done by advice of Capt. Roche, and he undertook it as 
a towing service at that time, and the Timmins assisted in helping do 
that. On his own statement there was no reason why he should not 
tow the boat across there. When engaged in towing her to her des- 
tination, the next thing that happened was the hawser parted, and it 
was the duty of the man who was in charge to endeavor to recover his 
tow, and Capt. Roche says from that time on it was only an ordinary 
matter. He could not put the boat in to the dry dock, or in to the 
Morse Dock; so he eased her up against the wharf, snubbed her 
around, and backed her Up on the mud, and when she cast loose from 
the wharf let her take a berth broadside, as he would a j'acht he was 
putting up there for the winter. I do not consider that Capt. Roche, 
in doing that, did any more than his duty in taking care of a Vessel that 
he was towing, and I do not think that the Timmins performed any 
more services than they owed to the Ciudad de Reus in undertaking 
to tow her across the bay. 

The testimony is that the hawser did not hold on the dock. It is 
immaterial whether it broke or was cast off. The wind was certainly 
strong, and a situation arose by the Ciudad de Reus being blown from 
the dock. The injury to the steamship at that' time had nothing to do 
with the salvage services. The question is whether she would hâve 
been injured more if the tugs had not acted as they did. It is apparent 
that the action of the McCaldin Brothers and of the Mutual, which 
got around in between the vessel and the dock, prevented the vessel 
striking on the dock with a great amount of force; and, in that the 
America and the William J. McCaldin were doing what they could, 
I think at that time those four boats put themselves in a position of 
rescuing this steamship, of doing something for which they should be 
recompensed. I think the accident to the McCaldin Brothers was re- 
grettable; but to a certain extent it was her business to be able to 
put her nose against a steamer and exert ail her force, even in rough 
weather. It is her business to take chances of having her condenser 
break under the movements of the vessel. I do not think that the 
amount of damage she suflfered is, of itself, any measure of the value 
of her services, any more than, if such an accident had occurred in the 
course of an ordinary towage service, that it would hâve increased the 
price of towing. Nor do I think that the captain of the McCaldin 
Brothers jumping from the deck of the steamship to the top of the 
pilot house, of itself, makes an item of salvage. But I do think that 
the action of Capt. Gully at the time, his promptness in waking his 
crew up and getting his vessel eut from between the steamer and the 
dock, where she would probably be smashed if she did not break a hole 
in the steamer, was valuable, and should enter into the situation. 



THE CIUDAD DE EEUS. 805 

The most difficult question is as to the value of thèse services. At 
Staten Island there was no risk to the tugs. The risk to the Ciudad 
de Reus was problematical, rather than certain. Over at Brooklyn, 
the risk, after the hawser parted, was greater. As I do not consider 
that the engineer of a tugboat is responsible for her movements, so I 
do not consider the captain of the William J. McCaldin, who had 
nothing to do except to obey, was responsible for attempting to take 
the boat across the harbor. The difficulty is to know how much this 
whole service was worth. I think it is one of the cases where the com- 
pensation cannot be very large. The time we hâve taken on the case 
is far more. 

It is évident that the tugs were engaged about five hours, and that 
the America and the McCaldin Brothers did more work than the oth- 
ers. I think I shall start by the award, as a first item, of $50 to the 
William J. McCaldin and the Mutual, and of $75 to the McCaldin 
Brothers and the America. This is for the towage services. In addi- 
tion to the $75 to the America, I allow $125 ; in addition to the $50 
to the Mutual, I allow $200; in addition to the $50 to the William 
J. McCaldin, I allow $100; to the McCaldin Brothers I allow $375; 
and to Capt. Gully I allow $50. 

Now, as to the three boats which had something to do with the mat- 
ter on both sides of the river, I shall simply divide the allowance, 
one-half to each, so that, if the question arises between the Maraval 
and the Ciudad de Reus, you bave an assessment as to that. This 
makes the total award to the America $200 ; to the Mutual $250, $185 
on each side of the harbor; to the WiUiam J. McCaldin $150, $75 
each side of the harbor; to the McCaldin Brothers a total of $500. 
I think Capt. Gully is entitled to $50 extra out of the total of $500, 
which would make $275 for Brooklyn and $235 for New York. 

The question of the division amongst the captain and crew of the 
tugs I leave to the parties. The question is whether they wish to liti- 
gate the Timmins' responsibility. I hâve heard nothing as to whether 
there is another libel in some other District Court as to the question of 
the parting of this hawser. For ail I know they may refuse to pay 
towage to the Timmins. If they leave it to me, I will allow the 
Timmins towage. 

Mr. Forrester : On their own proofs the hawser snapped as the 
fault of the McCaldin. 

The Court : The Timmins was comrnanded by Capt. Roche, and was 
fastened to the starboard quarter of the Ciudad de Reus, and ail it 
did was to help tow ail the way around. It was the duty of Capt. 
Roche to capture his tbw. I think the Timmins is entitled to receive 
tàve hours' towage, which is understood to be at $10 an hour; and I 
will so allow it. 
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UNITED STATES v. WILSON. 
(Circuit Court, S. D. Florida. February 26, 1910.) 

1. Banks and Banking (§ 257*)— National Banks— Offenses— Fai-se En- 

TRIES. 

In a prosecution of a national toank offlcer for making alleged false en- 
trles. a plea of not guilty places on the government the burden of prov- 
Ing that défendant, withln tbe district and withln three years prior to the 
findlng of the Indietment, knowlngly and intentlonally made one or more 
false entries in the books of the bank with intent to deceive or def raud auy 
agent of the government charged with the duty of supervising the trans- 
actions of the bank, or Inspectlng Its books or accounts. 

[Ed. Note. — For other cases, see Banks and Banking, Dec. Dig. § 257.*] 

2. Cbiminal Law (§ 308*)— Pbesumption of Innocence. 

A presumptlon of Innocence accompanies accused throughout the trial 
untU overc-ome by évidence satlsfying the jury of the charge beyond a rea- 
sonable doubt. 

[Ed. Note. — For other cases, see Orimlnal Law, Cent. Dig. § 731; Dec. 
Dig. § 308.*] 

3. Banks and Banking (§ 257*)— National Banks— Offenses— False En- 

TEIES. 

Where entries by accused in the books of a national bank were false and 
capable of decelvlng the comptroUer's agents, défendant'» Intent to deceive 
and defraud may be inferred from the making of the entries, under the 
rule that every person is presumed to inténd the natural and probable re- 
suit of hls aets knowlngly done, and that an unlawtul act implies an un- 
lawful intent, 

[Ed. Note. — For other cases, see Banks and Banking, Dec. Dig. § 257.*] 

4. Banks and Banking (§ 256*)— National Banks— "False Entkies." 

A false entry wlthin Rev. St. | 5209 (U. S. Oomp. St. 1901, p. 3497), mak- 
ing it an offense for a national bank offieer to make false entries in Its 
'books with Intent to deceive, etc., is an entry made in such book by an of- 
fieer of the bank, that is Intentlonally and knowlngly false when made, 
and made with Intent to deceive the offlcers of the bank or def raud the as- 
sociation. 

[Ed. Note.— For other cases, see Banks and Banking, Cent. Dig. §§ 960- 
961 ; Dec. Dig. § 256.* 

For other définitions, see Words and Phrases, vol. 3, pp. 2656-2657 ; vol. 
8, p. 7G60.] 

5. Banks and Banking (§ 256*)— National Banks— Offenses— False En- 

tries. 

The offense of making a false entry in the boolss of a national bank by 
an offlcer, in violation of Rev. St. § 5209 (U. S. Comp. St. 1901, p. 3497), 
may be made pfersonally or by direction to another. 

[Ed. Note. — For other cases, see Banks and Banking, Cent. Dig, §§ 960, 
961 ; Dec. Dig. § 256.*] 

e. Banks and Banking (§' 256*)— National Banks— Offenses— False En- 
tries. 

A simple mlstake by an offieer of a national bank in making an entry In 
one of the conipauy's books, growlng out of a clérical error, is not a viola- 
tion of Rev. St. § 5209 (U. S. Comp. St. 1901, p. 3497), punlshing the making 
of false entries by a bank offlcer with intent to deceive. 

[Ed. Note. — For other cases, see Banks and Banking, Cent. Dig. §§ 960- 
9C)1 : Dec. Dig. § 256.*] 

•For other cases see same topic & § number In Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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7. Ceimisal Law (§ 561*)— "Reasonable Doubt." 

A "reasonable doubt" is not every doubt that may Ait through the miiids 
o( the jury in eonsidering a case, but Is a doubt for which the jurors can 
give a reason if called on to do so. 

[Ed. Note. — For other cases, see Ci'iminal Law, Cent. Dig. § 1207; Dec. 
Dig. § 561.* 

For other définitions, see Words and Phrases, vol. 7, pp. 5958-5972; vol. 
8, p. 7779.] 

8. CïtiMiNAL Law (§ 561*)— VVeight or Evidence. 

A jury In a criminal case is required to décide the questions submltted 
to them from the strong probabilities of the case, and such probabillties 
need not be so strong as to exclude ail possible doubt, but only sufflclently 
strong to exclude every reasonable doubt. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. § 1267 ; Dec. 
Dig. § 561.*] 

9. Criminal Law (§ 559*)— Weioht of Evidence. 

A jury in arriving at a verdict in a criminal case is not restricted to the 
palpable facts, but may consider ail the inferences whleh reasonably may 
be drawn from the facts proven. 

[Éd. Note. — For other cases, see Criminal Law, Cent. Dig. §§ 1257-1265 ; 
Dec. Dig. § 559.*] 

10. Cbiminal Law (§§ 377, 561*)— Chaeacter— Weight of Evidence. 

Accuséd may show if possible hls prevlous good character as to the trait 
involved in the accusation whleh strengthens the presumptlon of innocence, 
and which may in the absence of other évidence raise a reasonable doubt, 
and entitle him to an acquittai. 

[Ed. Note.— For other cases, see Criminal Law, Cent. Dig. §§ 836, 837, 
840, 1267; Dec. Dig. §§ 377, 561.*] 

11. Criminal Law (§ 878*)— Verdict— Seveeal Counts. 

Where accused is indicted on several counts, he may be convicted on 
one or more, and acquitted as to the others. 

[Ed. Note.— For other cases, see Criminal Law, Cent. Dig. §§ 2098-2101 ; 
Dec. Dig. § 878.*] 

T. K. Wilson was indicted for violating the national bank act (Rev. 
St. § 5209 [U. S. Comp. St. 1901, p. 3497]). 

John M. Cheney, U.,S. Atty., and R. P. Marks, Asst. U. S. Atty. 
Peter O. Knight, for défendant. 

SHEPPARD, District Judge (charging jury). The défendant Wil- 
son is on trial before you charged in an indictment of six counts with 
having intentionally made sundry false entries in the books of the 
National Bank of St. Petefsburg. The défendant interposed the plea 
of "not guilty," which raises the issue of his guilt, that now rests sole- 
ly upon an honest and impartial discharge of your duty under the 
guidance of the law which now becomes niy duty to explain to you. 

By the national bank act, any three or more persons who comply 
with certain requirements therein set out can obtain a cliarter to set 
up a national bank. The primary purpose of the law was to provide 
a means by which the government might carry on its large fiscal op- 
érations so as to invite the public confidence in the banks thus chartered 
to do business throughout the country, but the law subjects them to 
certain régulations looking to a wise and safe administration of busi- 
ness, as well as the supervision of the head of the government bureau 

•For other caises see same toplo & § numbek in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexer 
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at Washington, the Comptroller of Currency, whose duty it is to keep 
a diligent watch over the conduct of the affairs of every national bank 
in the United States. 

It is this recognized responsibility and this known supervision of 
the conduct of such institutions which invite the public confidence 
and which the law governing their conduct is made a safeguard. The 
officers of ail national banks are wisely held to a rigid observance of 
the restrictions of the law, and any wrongdoing of such officers is se- 
verely denounced by section 5209, Rev. St. (U. S. Comp. St. 1901, p. 
3497). This section provides : 

"Every président, cashier, director, teller, clerk, or agent of any association 
wlio embezzles; abstracts, or willfuUy misapplles any of the moneys, funds, or 
crédits of the association, * * * or wlio malles any false entry in any bools:, 
report or statemeut of tlie associationi witli intent, in eitlier case to injure or 
defraud the association, or any otlier company, body politic or corporate, or 
any individual person or to deceive any offlcer of the association, or any agent 
appointed to examine the affairs of the association ; and every person who witli 
like intent, aids or abets any officer, clerk or agent in violation of this section 
shall be deemed guilty of a misdemeanor. * » » " 

The plea of not guilty puts the burden upon the United States to 
prove beyond a reasonable doubt to your satisfaction every material 
allégation of the indictment, viz., that T. K. Wilson, as cashier of the 
National Bank of St. Petersburg, within the Southern district of Flor- 
ida, within thrée years before the finding of this indictment, did know- 
ingly and intentionally make a false or false entries in the books of 
said bank, with the purpose of deceiving or defrauding any agent of 
the government of the United States charged with the duty of super- 
vising the transactions of said bank or inspecting its books and ac- 
counts. 

The presumption of innocence is with the défendant, and that pre- 
sumption accompanies him throughout the trial and until it is over- 
come by évidence which satisfies your minds of the truth of the charge 
beyond a reasonable doubt. But when the government by its évidence 
has satisfied your minds beyond a reasonable doubt that one or more 
of the alleged false entries were made in the books of said bank, with- 
in three years before the finding of the indictment, and you are fur- 
ther satisfied beyond a reasonable doubt that such false entries were 
made with intent to deceive the agents of the Treasury Department 
who are authorized to inspect and supervise said books, you should 
find the défendant guilty. If the alleged entries in the books of the 
bank were false entries, and were capable of deceiving any agent of 
the Comptroller of Currency, charged with the duty of supervising 
the books of the bank, the intent of the défendant to deceive and de- 
fraud may be reasonably inferred from the making of such false en- 
tries. Every person is presumed to intend the natural and probable 
conséquences of his acts knowingly donc, and that an unlawful act im- 
plies an unlawful intent. An entry which is intentionally made to 
represent what is not true or does not exist is a false entry. A false 
entry made in the books of a bank, denounced by the statute, is an 
entry made in such book by the cashier or other officer of the bank 
that is intentionally and knowingly false when made. It must be in- 
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tentionally made, of what is not true and does not exist, with intent 
to deceive the officers or defraud the association. 

It is not the purpose of the law to punish any officer of a national 
bank who through mistake makes an entry in the books of the bank 
which he beheves to be true, although in fact it may be false. To war- 
rant a conviction for a false entry on the books of the bank the jury 
must find, not only that the entry was false on the books of the bank, 
but was knowingly false ; it is necessary that the défendant knew at 
the time that they were made that the entries were false. 

This offense may be committed personally or by direction ; by caus- 
ing another to do it, therefore, if the fact stated in a slip was known to 
be untrue, it is a false entry, and copying such false entry in the books 
with intent to deceive would be a violation of the statute. 

The circumstance of its not having been done skillfully or that it 
could be easily detected by inquiry from the examiner of the books 
of the bank would not render such entry any the less criminal if made 
to deceive or defraud any agent of the Comptroller of Currency, ap- 
pointed to inspect the books and accounts of said bank. A simple mis- 
take in making an entry in a book growing out of a clérical error 
would not make an officer of a bank guilty under this statute. In 
order to make the act criminal it must be committed with intent to de- 
ceive an agent of the Comptroller of the Currency. It is not incum- 
bent on the government to show on trial that the party accused had 
malice or ill will toward the bank, or its officers, or that there should 
be any well-planned scheme or design to effect injury to the bank. 
But a thing is regarded as intended if willfully done. So while this 
offense must be committed by the accused with intent to deceive some 
agent of the Comptroller — that is, a national bank examiner — that in- 
tent, however, may be conclusively presumed from the doing of a 
wrongful and illégal act, which necessarily would resuit in deceiving 
the bank examiner. Illégal acts, knowingly and wrongfully done, can 
neither be justified nor excused on the ground of innocent intent. The 
character of the act — the circumstances surrounding the doing of the 
act — détermine in a large degree the question of intent. The burden 
of proof is upon the government to prove every material allégation in 
the indictment beyond a reasonable doubt. 

A reasonable doubt does not mean every doubt that may Ait through 
your minds in the considération of this case, but a doubt for which 
you can give a reason if called on to do so. If, after a careful consid- 
ération and comparison of ail the évidence with the law as given you 
by the court, you find a doubt which leaves your minds unsatisfied, 
arising from the testimony in the case, or a lack of évidence, that 
would be a reasonable doubt, a doubt of which you should give the 
défendant the benefit, and acquit him. A doubt by any considération 
outside the évidence, or insufficiency of évidence, or doubt born of 
merciful inclinations, or one prompted by sympathy for the accused, is 
not what is meant by a reasonable doubt. Neither can you create 
sources of doubt by resorting to matters outside the évidence. You 
are required to décide the questions submitted to you from the strong 
probabilities of the case, and the probabilities need not be so strong as 
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to exclude ail possible doubt, but must be se strong as to exclude ev- 
ery reasonable doubt. 

You are the sole and exclusive judges of fact. When there is a 
conflict in the testimony, it is your province to reconcile that conflict 
if you can; but if you are unable to reconcile it, then you are at lib- 
erty to discard such parts or so much of it as you may think unworthy 
of belief, and crédit that which you may believe to comport more with 
reason and common sensé in the common afïairs of everyday life. 

The jury in arriving at a conclusion of what has been proved in a 
given case are not restrictëd to the palpable facts brought out on the 
trial, but may consider ail the inferences which reasonably may be 
drawn from the proven facts; nor is the jury expected to lay aside 
their common knowledge of men and human nature, their common 
sensé and expérience in the afïairs of everyday life. In your con- 
sidération of the évidence, thèse attributes should be brought into use 
and application in weighing the testimony in the endeayor to reach a 
just and righteous conclusion on the évidence. 

It is your duty to arrive at a conclusion from the facts and circum- 
stances of this case the same as you would corne to a conclusion upon 
any other fact in life. There is no technical rule for applying them ; 
you are only expected to apply the same rule that you would apply to 
any other subject brought to your considération for détermination, 
about which an oath had been administered. You hâve had the op- 
portunity of seeing the witnesses and observing their manner of tes- 
tifying on the stand, as well as any interest or bias they may hâve 
shown in the transactions about which they hâve testified. Thèse are 
matters for your considération in weighing the évidence and which 
aid you in arriving at a fair and just conclusion from ail the testi- 
mony. It is your province to look to the interest, if any, which any 
witness may hâve in the resuit of the trial in determining the weight 
to be attached to his testimony. 

There has been évidence adduced of the previous good character 
of the défendant. It is always the right of the défendant to show, if 
he can show, a previous good character as to the trait involved in the 
accusation against him, and for which he is being tried. The good 
character of the défendant strengthens the presumption of innocence 
which always accompanies tlie défendant, and may, in the absence 
of other évidence, raise in the minds of the jury a reasonable doubt 
as to the truth of the charge which would entitle him to an acquittai. 
But in determining the weight to be given testimony as to character, 
the jury should always consider the nature of the offense of which the 
défendant is chargea, for instance, if he is charged with larceny, or 
perjury, or other offenses which imply moral turpitude, proof that 
he has been a man of high standing, of character, and unquestioned 
integrity would of itself raise a doubt whether a man of that char- 
acter would be guilty of such a charge, but this is not so if the charge 
is one like assault and battery, for men of the highest character fall 
victims to passion and ungovernable tempers. So, too, in considering 
the weight to be given the testimony you must consider the nature, 
tempérament and disposition of the witness testifying to his character, 
whether they may not be in sympathy with the défendant or whether 
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they look with particular disfavor on such offense or think any less 
of the défendant even if he were guilty. 

You may find the défendant guilty of ail the counts of the indict- 
ment or of one or more of such counts, and not guilty as to others; 
or you may find him not guilty as to ail of the counts. 

If you find him guilty, the form of your verdict should be : "We, 
the jury, find the défendant guilty as charged in the indictment;" or 

"We, the jury, find the défendant guilty as to counts numbers ;" 

or "We, the jury, find the défendant not guilty" — and your verdict 
should be signed Jay your foreman. 



.aSOMAN 00. V. STANDARD MUSIC ROLL CO. et al. 
(Circuit Court, D. New Jersey. February 18, 1910.) 

1. WiTNES.sEs (i 268*) — Cboss-Examination — Bquity Stjits in Fedebai 

Courts. 

The rule laid down in Blease v. Garlington, &2 U. S. 1, 23 L. Ed. 521 
wliicli interprets equity rule 67, requirlng ail testimony offered to be taken 
regardless of ob.iection to its eompetency, materiallty, or relevancy, bas no 
application to the question of the proper scope of cross-examination. 

[Ed. Note. — For other cases, see Witnesses, Dec. Dig. § 268.*] 

2. Witnesses (§ 269*)— Cross-Examination— Scope. 

Cross-examination must be coufined to the subjects of the direct exami- 
nation, and, if the cross-exaniiuer désires to examine as to other matters, 
the proper practice is to make the wltness his own, at the pi'oper time in 
preseuting his own case. 

[Ed. Note.^For other cases, see Witnesses, Cent. Dig. §§ 949-954; Dec. 
Dig. § 269.*] 

3. Witnesses (§ 268*)— Cross-Examination— Scope. 

A cross-examlner, by asliing of the witness questions not within the 
proper scope of cross-examination, caimot make the testimony thus ellcited 
the basis for further and still more extended cross-examination. 

[Ed. Note. — For other cases, see Witnesses, Dec. Dig. § 268.*] 

In Equity. Suit by the ^olian Company against the Standard Mu- 
sic Roll Company and G. Howlett Davis. On motion to compel wit- 
ness to answer certain questions. Denied. 

Louis M. Sanders, for the motion. 
Gifford & Bull, opposed. 

RELLSTAB, District Judge. The unanswered questions, 50 in 
number, were asked of the complainant's witness Joseph Francis 
Meade, on cross-examination. This witness was called for the pur- 
pose of proving the record of sales made by the complainant of an 
instrument called the "metrostyle" and a statement of the aggregate 
of sales tabulated therefrom. 

The examination in chief of this witness covers less than 4 typewrit- 
ten pages, embracing but 18 questions, and relates entirely to his iden- 
tity, business relationship to the complainant, his knowledge and 
custody of such sales record, the making of such tabulated statement' 
the method of such fabulation, and the territory covered by such sales. 

•For other cases see ssme toplc & § numbeb in Dec. & Am. Digs, 1907 to date, & Rep'r Indexes 



812 176 FEDBRAX REPORTEE. 

His testimony, other than that which directly relates to such record, 
was but introductory and to lay a foundation for the offering of such 
record. At the time the cross-examination was interrupted for the 
purpose of pressing this motion, the cross-examiner had asked 390 
questions, covering 84 typewritten pages. The unanswered questions, 
which form the basis of this motion, are as follows: 

"XQ. 61. Are you able to state what the relations of the jBolian Company 
are with a certain other corporation, known as the .aSolian, Weber Piano & 
Pianola Company?" 

"XQ. 65. Are you willing to sbite whether or not you know of any relations 
exlstiug between the iEolian Company, on the one hand, and the ^EoUan, Weber 
Piano & Pianola Company, on the other? 

"XQ. 66. As assistant treasurer of the JEolian Company, do your duties re- 
quire you to record any transactions between the .«Eolian Company, on the 
one hand, and the .Slolian, Weber Piano & Pianola Company on the other?" 

"XQ. 77. \^'Tiat Is the name of the other company that owns the Unlversal 
Music Company?" 

"XQ. 79. Is not the .ffilolian Company also a subsidiary company owned by 
the same company, which owns the Universal Music Company?" 

"XQ. 93. Are the accounts of any other flrm or corporation, either kept or 
supervlsed by you?" 

"XQ. 96. Are you chief clerk In the accounting department of any other firm 
or corporation than the .«Eolian Company?" 

"XQ. 113. Do the accounts of the Weber Piano Company come in your de- 
partment?" 

"XQ. 118. Is your only reason for declining to answer 'because complain- 
ant's counsel has instructed you not to?" 

"XQ. 127. What is the business of the Weber Piano Company, and where is 
the plant of that company located?" 

"XQ. 187. In your answers to Q. 1, XQ. 125, XQ. 130, you hâve stated that 
you are assistant secretary of several différent eompanles, secxetary of others, 
and assistant treasurer of still others. Please state whether or not thèse com- 
panies are in any way connected together, either by business relations or as 
subsidiary companies to a single holding company." 

"XQ. 191. And is that other company the JEollan, Weber Piano & Pianola 
Company?" 

"XQ. 197. Who is the owner in fact of the stock of the Universal Music Com- 
pany?" 

"XQ. 200. There was introduced in évidence In connection with the déposi- 
tion of one of complalnant's witnesses an exhibit which comprlsed the Piano 
and Organ Purchasers' Guide for 1908. On page 121 of said exhibit, I find a 
paragraph under the headlng 'The .3J3olian Company.' I ask you to read said 
paragraph, and then state whether or not the statements set up in said para- 
graph are true in fact." 

"XQ. 204. Accordlng to your books of account, as chief accountant for the 
^olian Company, is there a surplus in the treasury of the JEolian Company 
or represented by assets, over $2,000,000?" 

"XQ. 207. Tou hâve stated that the Universal Music Company was entirely 
Independent of the jEollan Company, but that the stock of the Universal Music 
Company is ail owned by another company, to which said Universal Music 
Company is subsidiary. Is any of the stock of the ^olian Company owned or 
controlled by that other company, and is the ^olian Company also subsidiary 
to that other company to which the Universal Music Company is subsidiary?" 

"XQ. 210. What Is the name of that other company to which the Universal 
Music Company is subsidiary ? 

"XQ. 211. Is it not a fact that the iEolian Company is controlled by the 
.iEolian, Weber Piano & Pianola Company, which has a capital of $10,000,000?" 
. "XQ. 223. What Is the ^olian, Weber Piano & Pianola Company?" 

"XQ. 227. Was not the iEolIan, Weber Piano & Pianola Company formed to 
own and control the companies named In your answers to Q. 1, XQ. 125, XQ. 
130, and XQ. 215?" 
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"XQ. 231. I call your attention to a statement occurriug on page 121 of de- 
fendant's Exhlblt No. 10, Piano & Organ Piirchasers' Guide for 1908, said state- 
ment occurring in tlie article entitled 'ilioliau Company,' and readiug in ])art as 
follows: 'This conceru is controUed by the 2Eoliau, AVeber l'iano & Planola 
Company' — and ask j'ou to state whetlier or not tliat is true." 

"XQ. 234. I find in defendant's Exliibit No. 10, Piano & Organ Purchasers' 
Guide for 1908, a statement to the efCect that in 1903 tbe Wheeloek Piano Com- 
pany was absorbed by the .aSolian, Weber Piano & Planola Company, ot whloh 
Company you hâve stated you are the chief accountant. Is that correct?" 

"XQ. 236. What is the nature of the entries which you so suiiervised. 

"XQ. 237. Do you also supervise the reports or the entry of reports made by 
other companies to the .aDolian, Weber Piano & Pianola Company ? 

"XQ. 238. Please state whether or not you are in possession of knowledge 
or information that would enable yen to make correct answer to such of the 
questions put to you on cross-examination as you hâve been instructed by coun- 
eel for complainant not to answer?" 

"XQ. 243. When it was organized to become a subsidiary company to the 
Jîolian, Weber Piano & Pianola Company, were you immediately appointed as 
its chief accountant?" 

"XQ. 272. What portion of the business of each of thèse companies Is trans- 
acted at their several offices at 362 Fifth avenue, New York?" 

"XQ. 302. Then if you had no knowledge of the factory opérations of thèse 
two companies and should see a label bearing the inscription 'Mauufactured 
by the Universal MusIc Company,' you would be deceived, would you not, Info 
the belief that such music roU was manufactured by the Universal MusIc Com- 
pany?" 

"XQ. 306. And if such roU were not in f act manufactured by the Universal 
Music Company, although it bore the label of that company, you would be de- 
ceived, would you not?" 

"XQ. 311. If in fact it should prove that such roll was not manufactured by 
that partieular manufacturer, would you not be deceived Into purchasing that 
which you did not désire to purchase?" 

"XQ. S29. Did any of thèse persons— that Is, H. B. Tremalne, C. M. Tre- 
maine, B. R. Perkins, and E. S. Votey — own in their right any stock in the 
Universal Music Company on the 7th day of June, 1909? 

"XQ. 330. You hâve stated that the Universal Music Company is owned by 
another company. Do you mean by that that that other company Is the owner 
of ail of the stock of the Universal Music Company?" 

"XQ. 335. Hâve you ever voted in opposition to the policies dictated by the 
four persons whom you hâve mentloned? 

"XQ. 536. Do the three persons you hâve mentloned as dictating the policies 
of the JEollan Company and with O. M. Tremalne dictate the policy of the 
Universal Music Company ever dictate a policy for elther of thèse companies 
which is not in perf ect harmony with the policy of the other company? 

"XQ. 337. Is It not a fact that the business policy of one of thèse companies 
is always in perf ect harmony with the business, policy of the other company? 

"XQ. 338. Do you deny that there is any inharmony between the business 
policy of the ^olian Company and the Universal Music Company?" 

"XQ. 342. So that the policies of thèse several companies are niade to har- 
monize with each other by heing formulated by thèse four persons, are they? 

"XQ. 343. As chief accountant of the ^olian, Weber Piano «& Pianola Com- 
pany, do you hâve any accounts to enter other than the àccount of that com- 
pany, with the companies mentloned in your ansvvers to Q. 1, XQ. 125, XQ. 
130, XQ. 215?" 

"XQ. 354. Are they ail independent of the iEolian, Weber Piano & Pianola 
Company?" 

"XQ. 357. Hâve you knowledge of the f aets which would enable you to make 
correct answers to each of the questions which hâve been put.to you and which 
you hâve refused to answer under instructions of counsel for complainant?" 

"XQ. 389. And thèse relations are ail governed by the ^Itlolian, Weber Piano 
& Pianola Company, are they not?" 

"XQ. 393. Defendant's Exhlbit No. 10, Piano & Organ Purchasers' Guide for 
1908, contains a description of the .asollan Company. Please read that descrip- 
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tldn as (ound on page 121, and state whether or not that descrlirtlon Is correct 
in ail respects." 

"XQ. 395. Do you deny that the statements contalned in the article found 
on page 121, under the tltle '^îolian Company,' were true at the date of the 
publication of this exhl'bit, namely, in 1908?" 

"XQ. .598. In 1908 dld It hâve a surplus of $2,000,000?" 

"XQ. 402. I asaln show you defendant's Exhibit No. 10, and call your atten- 
tion to an article at the top of page 237 of the exhibit, and ask you if the 
^oliau Company referred to lu said article Is the same ^oUan Company whlch 
is the complainatit in this suit. 

"XQ. 403. Do you deny that the iEolian Company referred to in this article 
last referred to is the same JEolian Company whlch Is the complainant in tbis 
suit?" 

"XQ. 407. So that there is a relation existlng between the ^olian, Weber 
Piano & Planola Company and the .3Dollan Company, complainant herein, which 
relation you could. fuUy describe but for the Instructions which hâve been given 
you toy counsel for complainant; Is thàt correct?" 

"XQ. 409. In the ariswer of complalhant's wltness Davis to Q. 273, the wit- 
ness makes the statement that the iE3olian, Weber Piano & Planola Company 
was formed to own and control the following manufacturing and operating 
companles: ^ollan Company, the Weber Piano Company, George Steck & Co., 
the Wheelock Piano Company, the Stuyvesant Piano Company, the Vocallon 
Organ Company, the Votey Organ Company, the Orchestrelle Company of Great 
Britaln, the Chorallon Company of New Jersey, and the Orchard Land Com- 
pany. Is this statement of complalnant's wltness Davis correct? 

"XQ. 410. Are you In possession of Information that would enable you to 
corroborate the statement of the vcitness Davis as found in his answer to Q. 
273? 

"XQ. 411. XQ. 632 in the déposition of complalnant's wltness Davis and the 
answer thereto reads as follows: 'In the second paragraph of the quotatlon 
from your speech as made in answer to XQ. 627, occurs the following: "The 
.^îolian Company is a $10,000,000 concern." Is the "^Eolian Company" hère 
qnoted in this extract the complainant company herein? A. It is, or rather the 
complainant company Is one of the ten companles (ormlng the "$10,000,000 
concern." I bave named thé other nlne companies in my prevlous answers.' 
Please state whether or not the statements of the wltness Davis as contalned 
in his answer to XQ. 632, and particularly that portion of hls answer as In- 
clnded after the fourth Word ('rather'), Is true?" 

The principle that controls this motion relates to the right of cross- 
examination, and not to whether the testimony sought to be elicited is 
material to the issue. Blease v. Garlington, 93 U. S. 1, 23 L. Ed. 531, 
relied upon by the défendants, therefore, is not applicable. In that 
case a judicial interprétation was given of that part of the sixty- 
seventh equity rule which directs the taking of testimony regardless 
of objection being interposed as to its competency, materiality, or 
relevancy. 

As was said by Judge Ward in .Solian Go. v. Simpson-Crawford 
Co. (C. C.) 157 Fed. 320 : 

"The purpose of the rule laid down in Blease v. Garlington was to brlng be- 
fore the court on appeal ail the testimony offered, so that the case mlght be 
flnally disposed of there without the necessity of sending it back for testimony 
iinproi)erly excluded below. When the objection is to the relevancy and ma- 
teriality, thé testimony excluded will never get iuto the record if the rullng 
Is adhered to ; byt in this case the objection is that the défendant Is injectlng 
his défense into plaintiff's prima fade case. At the proper stage in the action 
ail testimony In support of the défenses wlU be admitted." 

In Blease v. Garlington, no judicial considération was given as to 
the proper scope of cross-examination. That question was not in- 
volved. Equity rule 67 does not attempt to change the practice in 
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that respect. On the contrary, it expressly provides that the examina- 
tion, cross-examination, and re-examination shall be conducted as near 
as may be in the mode now used in common-law courts. 

On the argument, in response to the court's question, counsel for the 
défendants referred to the first answer of the witness as authorizing 
such a line of cross-examination. The question to which this answer 
was given is as follows : "Q. 1. Please state your name, âge, résidence, 
and occupation?" And the answer, after giving the name and rési- 
dence, is as follows : "Assistant treasurer of the ^olian Company." 

Such questions and answers mark the beginning of ail properly 
conducted examinations, and, if they can be made the basis for cross- 
examinations such as is hère sought to be enforced, then, even the pri- 
mary rules for the taking of testimony, founded in reason, and justi- 
fied by centuries of expérience, are of no avail. In his brief, counsel 
for the défendants seeks to justify this line of cross-examination in 
the following language : 

"Coinplalnaut, havlng made certain charges in its bill of complaint, and hav- 
ing endeavored to support those cliarges by tbe testimony of tliree witnesses, 
lias disclosed certain irregular praetices which has led the défendant company 
into the belief that the eomplalnant company has been guilty of unfair and de- 
c-eptive praetices in its own trade. In order to lay before the court for its 
considération what those praetices hâve been and are, défendant has put cer- 
tain questions to the witness, and it is belleved that eomplainant should net be 
perinltted by its counsel to close the mouth of that witness against the dis- 
elosure of such facts when the witness is in a position to hâve and has linowl- 
edge of ail the facts." 

This but begs the question raised on this motion. With défendants' 
right to show that the eomplainant has been guilty of deceptive prae- 
tices in the trade, the court is not now concerned. This they may do 
under equity rule 67, whether the Circuit Court deems it compétent or 
not ; but they must do it in accordance with the established rules reg- 
ulating the introduction of évidence. A party offering a witness 
stands sponsor for his credibility, and, stated generally, is bound by 
what he may say both on direct and cross examination. Being so 
bound, he has the right to call him for a particular purpose, and his 
adversary has no right to examine him generally, but is confined to 
the subjects testified to by him in chief. The cross-examiner will not 
be unduly restricted in the examination. Full scope and opportunity 
will be afforded, for cross-examination is the best-known method for 
the ascertainment of truth ; but it must be confined to the subjects of 
the direct examination. If it is desired to examine the witness as to 
other matters, the proper practice is to make him his own witness. 
The only exception to this rule is to show bias or préjudice and to 
lay the foundation to admit évidence of prior contradictory statements. 
Wills V. Russell, 100 U. S. 621, 2-5 L. Ed. 607; Montgomery v. Mtna 
Life Ins. Co., 97 Fed. 913, 38 C. C. A. 553 ; Thomson-Houston Elect. 
Co. V. H. W. Johns Ivifg. Co. (C. C.) 105 Fed. 249 ; Résurrection Gold 
Min. Co. V. Fortune Gold Min. Co., 129 Fed. 668, 64 C. C. A. 180; 
^îîolian Co. v. Simpson-Crawford Co., supra. 

In his supplemental brief défendants' counsel contends that inas- 
nuich as the witness in answering XQ. 125, 130, and 215, has shown 
that he is an officer of other companies, he may be cross-examined by 
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him to show a hidden connection and illégal alliance between them 
for the purpose of deceiving the trade; but the cross-examiner, by 
leading the witness intô fields not touchèd upon in his examination in 
chief, cannot make the testimony thus elicited the basis for other and 
more extended cross-examination. The test of a proper cross-exam- 
inatibn is always: Was the subject dealt with on the direct? and not 
whether the witness referred to it in the cross. Otherwise the party 
who called him might be bound by the testimony given during a cross- 
examination upon subjects concerning which he had not testified on 
his examination in chief. Résurrection Gold Min. Co. v. Fortune 
Gold Min. Co., supra. 

In furtherance of this contention, défendants' counsel insists that 
this witness' answers to XQ. 125, 130, and 315, are to be considered as 
a part of his answer to Q. 1 ; but this is manifestly an error. This is 
not the case of cross-examination revealing that part of a conversa- 
tion or transaction to which the witness testified on his direct examina- 
tion, but which he then failed to disclose. The answer of this witness 
to question 1 regarding his occupation was complète as far as it re- 
lated to the subject-matter for the introduction of which the founda- 
tion was then being laid. 

On cross-examination the showing that the witness held other posi- 
tions could not be said to be improper; but the fact that he held other 
positions in no way lessens the completeness of his former answer, so 
far as the introduction of the record of sales was concerned. Such 
record was not in the custody of such witness as the holder of any of 
such other positions, and the tabulated statement derived therefrom 
was made by him or under his direction as the officer of the com- 
plainant. His answer to that question, if it should be considered as 
anything more than intrOductory, was complète on direct examination. 

The défendants may not iritroduce the character of testimony which 
is sought by such unanswered questions on the cross-examination of 
this witness. If they désire such testimony from him, they must call 
him when their turn for taking testimony arrives. 

In my judgment, this attempt to force such testimony into the rec- 
ord as a part of the complainant's case is a flagrant abuse of the right 
of cross-examination, and is not to receive judicial sanction. 

The motion is denied. 



AMERICAN CAN C». v. WILLIAMS. 

(Circuit Court, W. D. New York. November 12, IQOa) 

No. 120. 

1. Trusts (§ 353*)— Right to Follow Trust Pkoperty— Effbct of Insolvkncy 
OF Tkustee. 

The gênerai rule is that trust funds in the liands of an iusolveiit that 
hâve been fraudulently diverted or appropriated can be recovered of tho 
receiver when they are susceptible of identification, and if they hâve Iieeu 
Intermingled with other property rendering them undistinguishable witliout 
fault of the trustée a court of equity is powerless to gi-ant relief. 

[Ed. Note. — For other cases, see Trusts, Cent. Dig. § 526; ]>ec. Dis. § 
353.*] 



•For other cases see same topic & § numbbb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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2. Trusts (§ 353*)— Followins Trust Propeett— Effect of Insolvency of 

Trustée. 

Where an unlawful appropriation of trust funds by an Insolvent ré- 
sulta m Increasing hls gênerai assets, thongh ttie trust funds are inter- 
mingled with the gênerai funds so as to render their identification Impos- 
sible, a court of equlty wlU deeree priorlty of payment to tlie cestui que 
trust over the common creditors. 

[Ed. Note.— For other cases, see Trusts, Cent. Dlg. § 520; Dec. Dig. § 
353.*] 

3. Banks and Banking (§ 208*)— National Bank— Insolvency and Receiv- 

ERs— Recovery of Tbust Funds. 

Where the proceeds of a draft sent to a national bank for collection 
and remittance were pald to the receiver of tlie banlî on Its insolvency, the 
ovvner of the draft Is entltled to recover the amonnt thereof. 

[Ed. Note.^For other cases, see Banks and Banking, Dec. Dig. § 208.*] 

4. Banks and Banking (§ 268*)— National Bank— Insolvency and Receiv- 

ERs — Trust Funds. 

Where a draft sent to a national bank for collection and remittance was 
paid by check on another bank, where the check was deposited and the pro- 
ceeds credited to the collecting banlc, the owner of the draft ou Insolvency 
of the collecting bank and appolntment of a receiver Is entltled to recover 
only the lowest balance to the crédit of the collecting bank In the bank on 
which the check was drawn between the date of the deposit in the latter 
bank and the appolntment of the receiver. 

[Ed. Note. — For other cases, see Banks and Banking, Dec. Dig. § 2G8.*] 

5. Banks and Banking (§ 287*)— National Bank— Insolvency and Receiv- 

ERs— Trust Funds— Burden of Peoof. 

In an action agalnst a receiver of a national bank to recover as a trust 
fund the amount of a draft coUected by the bank, the burden of proof is 
on the owners of the draft to trace its proceeds into the common assets. 

[Ed. Note. — For other cag?s, see Banks and Banking, Dec. Dig. § 287.*] 

6. Banks and Banking (§ 268*)— National Bank— Insolvency and Receiv- 

ERs— Trust Funds. 

AVliere a draft was sent to a national bank for collection and remittance, 
and was paid by check, which was deposited in the bank on which the 
check was drawn and the proceeds credited to the collecting bank, and 
there was then a suffleient balance in favor of the collec-tlng bank to pay 
the check, but before the appolntment of a receiver of the collecting bank 
on its insolvency there was a cash withdrawal of an amount, exceeding 
the amount of the check, though leaving a balance greater tlian the amount 
of the check, which balance, however, was extingulshed before the appolnt- 
ment of the receiver, the owner of the draft is not entltled to recover its 
amount out of the gênerai assets. 

[Ed. Note.-^For other cases, see Banks and Banking, Dec. Dig. | 268.*] 

7. Banks and Banking (§ 268*) — National Bank — Insolvency and Receiv- 

ERS — Trust Funds. 

Where drafts sent to a national bank were upon depositors in the bank, 
and the amount thereof was debited to their accounta, no nioney coniing 
into the possession of the bank by reason thereof, the owner of the draft 
cannot recover the amount thereof out of the gênerai assets from the re- 
ceiver of the bank on its insolvency. 

[Ed. Note. — For other cases, see Banks and Banking, Dec. Dig. § 268.*] 

8. Banks and Banking (§ 208*)— National Bank— Insolvency and Eeceiv- 

Eii.s— Trust Funds. 

Where a draft sent to a national bank for collection and remittance was 
pald by a check in favor of the bank, and was indorsed and transmitted to 
another bank, which credited the amount to the collecting bank, and the 
check was collected through the clearing house after the appolntment of 
a receiver of the collecting baidc on its insolvency, the draft not having 

•For other cases see same toplc & § numbek In Dec. & Am. Digs, 1907 to date, & Rep'r Indexes 
176 F.— 52 
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been credited to the eoUecting bank to make good Its overdraft until after 
the appointmeut of the recelver, though the receiver may institute pro- 
ceedings to recover such amonnt, the owner of the draft is net entitled to 
recover it eut of the gênerai assets of the colleeting bank where it bas not 
actually been coUected. 
[Ed. Note.— For other cases, see Banks and Banking, Dec. Dig. § 268.*] 

9. Banks and Banking (§ 2(38*)— National Bank— Insolvency and Receiv- 
ERS— Teust Funds. 

Where drafts were sent to a national bank for collection and remittance 
and were paid in checks whicb were indorsed to another bank and credited 
to the account of the colleeting bank to cover overdrafts, the owner of the 
drafts la not entitled to recover thelr amount of the receiver of the col- 
leeting bank on Its insolvency ont of the bank's gênerai assets, though the 
proceeds dimlnished the indebtedness of the insolvent bank. 

[Ed. Note. — For other cases, see Banks and Banking, Dec. Dig. § 268.*] 

Action by the American Can Company against Christopher L. Wil- 
liams, as Receiver of the Fredonia National Bank, Decree for plain- 
tifif for part of amount claimed. 

See, also, 153 Fed. 883, 83 C. C. A. 628. 

Kenefick, Cooke & Mitchell (James McCormick Mitchell, of coun- 
sel), for plaintifï. 

Frank W. Stevens, for défendant. 

HAZEL, District Judge. This action was brought to recover the 
sum of $28,933.32, from the défendant as receiver of the Fredonia 
National Bank, a banking corporation organized and existing under 
the laws of the United States. On Jur|f 19, 1905, said bank on ac- 
count of its insolvency suspended payment, the Comptroller of the 
Currency took possession of its assets under the provisions of the act 
of Congress, and a receiyer was duly appointed by him. The facts are 
not in controversy and hâve been submitted by agreement of the par- 
ties. It appears that the Fredonia National Bank, while insolvent, 
diverted and misapplied the proceeds of certain sight drafts drawn by 
the plaintifï between May 17, 1905, and June 14, 1905, upon the United 
States Canning Company and the Fredonia Preserving Company 
which had been sent to the bank for collection and remittance. The 
plaintifï bases its right to recover the amount of the drafts on the 
claim that the bank mixed or blended the proceeds thereof with its 
own funds, and that therefore a trust was impressed upon the assets 
which came into the possession of the receiver. Such assets are in- 
sufficient to pay the creditors in fullj though they were larger than the 
aggregate amount appropriated by the bank. IJebtor and créditer re- 
lations between plaintifï and the insolvent bank did not exist and 
admittedly their relations were distinctly of a fiduciary character, that 
of a cestui que trust and trustée. There is no dispute over the prop- 
osition that the assets of the bank in the possession of the receiver are 
subject to an équitable lien in plaintiff's favor to the extent that such 
assets hâve been augmented by the wrongful act of the bank. But the 
défendant contends that there can be no preferential payment unless 
the receiver has in his possession property or funds into which the 
amount of the drafts can with reasonable certaiirty be traced or which 

•For oiher casée see same topic & § number In Dec. & Am. Dlgs. 1907 to dato, & Rep'r Indexes 
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in their entirety or in part constitute the proceeds thereof. Before 
discussing the stipulated facts it probably would not be inappropriate 
to first state the gênerai rule applicable to fastening spécial trusts upon 
receivers of insolvent banking institutions. The great weight of au- 
thorities as shown by the décisions of the fédéral courts which, if 
there is any conflict of décision, this court is obliged to follow is that 
trust funds that hâve been fraudulently diverted or appropriated can 
be recovered of a receiver whenever such funds are susceptible of 
identification in the hands of the possessor, and if the trust funds 
hâve been intermingled with other property or money rendering it 
undistinguishable without fault of the trustée a court of equity is 
powerless to grant relief. But to this rule there are well-recognized 
exceptions and modifications, and hence, where it is shown that the 
unlawful appropriation of trust funds resulted in swelling or in- 
creasing the gênerai assets of the insolvent then, even though there was 
such intermingling of the trust funds with the gênerai funds as to 
render their idéntity impossible, a court of equity will decree priority 
of payment to the cestui que trust over the common creditors. That 
a trust is impressed upon the gênerai mass by reason of the confusion 
resulting from mingling therewith the converted fund was first au- 
thoritatively decided in Frelinghuysen v. Nugent (C. C.) 36 Fed. 239, 
where the rule is stated as follows : 

"Formerly the équitable rlght of following misappUed money or other prop- 
erty into the hands of the parties receiving it, depended upon the ability of 
identifying it ; the equity attaching only to the property misapplled. This rlght 
was first exteiided to the proceeds of the property, namely, to tliat which was 
procured in place of it by exchange, purchase, or sale. But if it beeame con- 
fused witU other property of the same kind, so as not to be distinguishable, 
without any fault on the part of the possessor, the equity was lost. Finally, 
however, it has been held as the better doctrine that confusion does not de- 
stroy the equity entlrely, but couverts it into a charge upon the entlre mass, 
giving to the party injured by the unlawful diversion a priority of rlght over 
the other creditors of the possessor. ïhis is as far as the rule has been car- 
ried." 

This doctrine was expressly approved by the Suprême Court in 
Peters v. Bain, 133 U. S. 670, 10 Sup. Ct 354, 33 L. Ed. 696, and the 
same équitable principle was applied in National Bank v. Insurance 
Company, 104 Ù. S. 54, 26 L. Ed. 693. And such important exten- 
sion from the former English rule was logically and comprehensively 
stated by the Circuit Court of Appeals for the Ninth Circuit in Spo- 
kane County v. First National Bank of Spokane, 68 Fed. 979, 16 C. 
C. A. 81. The rule is briefly stated in Multnomah v. Oregon National 
Bank (C. C.) 61 Fed. 912, as follows : 

"It is settled that a i»rson may follow and reclaim hls property wrongfully 
appropriated by another so long as he can flnd it. If its form has been 
ehanged, he may follow the substantial équivalent of hls property, in whatever 
form. The property into which his own has been ehanged is impressed with a 
trust in his favor. But the great weight of authority is agalnst any extension 
of the rule beyond this." 

See, also, Insurance Company v. Caldwell, 59 Kan. 156, 52 Pac. 440. 
In Beard v. Independent Dist. of Pella City, 88 Fed. 375, 31 C. C. A. 
562, the extension of the rule was tersely stated in this language: 
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"TJuless it appears that the fund or estate eoming into the possession of the 
receiver has been augmented or beneflted by the wrongful use of the trtist fund, 
no reason exists for giving the owuer of the trust fund a préférence over the 
gênerai credltors." 

An examination of the cases hereinabove cited and other cases to 
which attention has been directed in the briefs wari-ants the déduction 
that to impress a lien upon the gênerai assets of the Fredonia Na- 
tional Bank it must affîrmatively appear that the proceeds of the drafts 
delivered to the bank for collection can be traced into the assets of 
the bank in the hands of the receiver, or, in the alternative, that the 
fraudulently diverted proceeds hâve cumulated on the gênerai assets 
or added a gain thereto, This brings me to the principal question 
herein involved — whether the stipulated facts reasonably indicate that 
the assets in the defendant's possession hâve been augmented by the 
appropriated proceeds of the drafts. 

1. The défendant admits that the proceeds of the draft of June 14, 
1905, amounting tû '$1,016.72, was paid to him as receiver by the Lake 
Shore National Bânk, and theref ore without f urther controversy the 
plaintiff is entitled to récover the amount of the check received, to 
wit, $1,017.73. 

2. Draft dated May 25, 1905, for $1,544.48 was paid to the Fredonia 
National Bank by the drawee by check on the Columbia National 
Bank. At such time there existed banking relations between said 
banks, and when the check was presented crédit was given on the 
books of the Columbia National Bank to the Fredonia National Bank. 
Subsequently the balance of the account amounting to $750.11 was 
paid by the Columbia National Bank to the défendant receiver and the 
question now arïses whether the plaintiff is entitled to impress a trust 
upon the entire balance. The check in payment of the draft in ques- 
tion was received by the Columbia National Bank on June 1, 1905, 
and the crédit to the Fredonia National Bank at the close of said day 
was $1,545.03. On June 3d, the crédit balance of the Fredonia Na- 
tional Bank had been reduced to $77.23, and on June 20th, on closing 
its doors, the crédit balance amounted to $750.11, which amount in- 
cluded the first-mentioned balance of, $77.23. The défendant is en- 
titled to hâve a lien upon the lowest balance, as presumptively such bal- 
ance included the remaining portion of the check received in payment 
of the draft. Jt makesno différence that between the two banks there 
was an open and running account. The gênerai assets passing to the 
receiver manifeistly were augmented by a portion; only of the diverted 
proceeds of the draft under considération, and to that extent only is 
the plaintiff entitled to enforce his lien. The authorities hold that 
where the trust fund is commingled with gênerai funds which are 
afterwards diminished in amount, the plaintiff's . recovery cannot ex- 
ceed the lowest balance between the period of commingling such funds 
and the date of the receivership. Boone Co. National Bank v. Lati- 
mer (C. C.) 67 Fed. 27; Spokane Côunty v. Bank, supra; Beard v. 
Independent Dist. of Pella City, supra. In Board of Commissioners 
v. Strawn, 157 Fed. 49, 84 C. C. A. ,553, 15 L. R. A. (N. S.) 1100, the 
Circuit Court of Appeals for the Sixth circuit, in speaking of tracing 
funds into the gênerai fund, said: 
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"It is, therefore, a part of the rule applicable to following niisapproprlated 
funds Into a baiilî aceount that, if at any time during the currency of the 
mlngled aceount the drawings out had left a balance less than the trust mouey, 
the trust money niust be regarded as disslpated except as to this balance, the 
sum subséquent! y added to the aceount from other sources not being con- 
tributed to the trust fund." 

3. The draft of May 17, 1905, for $1,266.86, drawn on the United 
States Canning- Company was paid by check upon the Manufacturers' 
& Traders' National Bank of Bufïalo, which check was transmitted 
by the Fredonia National Bank to the Columbia National Bank and 
by the latter duly credited to the aceount of the former. The crédit 
balance of the Fredonia National Bank at the time was $1,374.43. On 
the same day said balance was increased to $6,048.55, but there was a 
débit of $3,876.09, consisting of a check for $876.09 and a cash with- 
drawal ci $3,000, leaving a crédit balance of $2,173.46, which balance, 
however, was extinguished prior to the closing of the bank and the 
appointment of the receiver. It is well settled that the burden of 
proof is upon the plaintifiE to trace the amount of the draft into the 
common assets. Goodell v. Buck, 67 Me. 514; Smith v. Mottley, 150 
Fed. 266, 80 C. C. A. 154. I incline to the belief that, as the crédit 
balance of the insolvent bank on the day of the withdrawal of the 
sum of $3,000 in currency was more than sufficient to pay the draft, 
it may be fairly presumed that such withdrawal was from its own 
funds and not from those which were subject to an équitable lien. 
Board of Com'rs v. Strawn, supra; In re Berry, 147 Fed. 208, 77 C. 
C. A. 434. The proceeds of the draft were not traced to the common 
fund, and in my estimation there was no augmentation of the same 
by reason of their diversion. 

4. Six drafts on the United States Canning Company and three 
drafts on the Fredonia Preserving Company with the consent of the 
drawees, who were depositors in the insolvent bank, were debited to 
their separate accounts, the bank surrendering to them the drafts and 
bills of lading. The question is whether the proceeds of such drafts, 
which concededly were not transmitted to the drawer, augmented the 
common assets of the bank or whether they were used simply to pay 
its indebtedness to the drawees. No money actually came into the 
bank's possession as a resuit of the payments of the drafts and in each 
instance they were accepted by the drawees whose deposits were cor- 
respondingly reduced. In Multnomah v. Oregon National Bank, su- 
pra, the court, in speaking of tracing the fund of a cestui que trust 
to the gênerai fund, says : 

"If hls money has been paid out, or has othervvise disappeared, It would not 
be just tliat he should take, to the exclusion of the gênerai creditors of the 
bank, who are in no way responsible for the bank's delinqueney, and whose 
deposits may comprise the entlre fund which such creditor seeks to appropriate 
to his exclusive use." 

In Insurance Company v. Caldwell, supra, it is said: 

"ïhe mère saving of the estate by the discharge of gênerai indebtedness 
otherwise payable out of it or by the payment of the current expenses of the 
business is not any augmentation or betterment of the estate withln the mean- 
ing of the rule. If the estate has not been increased by spécifie additions to it 
or if what previously existed has not been improved or rendered more valuable, 
it has not been impressed with the trust claimed." 
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Such I think is the équitable ruie applicable to the particular sub- 
ject under considération. The gênerai assets of the bank by the stat- 
ed method of paying the drafts were not augmented or increased, and 
there was no addition thereto by debiting the drawees betvveen whom 
and the insolvent bank there existed debtor and créditer relations. 
Although the insolvent bank may hâve discharged its liabilities to said 
depositors yet nothing tangible carne to the receiver. His resources 
were not increased, and by such bookkeeping transferences nothing 
passed to him which was capable of being set apart or which could 
be identified. Beard v. Independent Dist. of Pella City, supra; Sun- 
derlin y. Mecosta Savings Bank, 116 Mich. 281, 74 N. W. 478. 

5. The draft of June 13, 1905, which was paid by drawee's check 
payable to the order ôf the insolvent bank, was indorsed by it and 
transmitted to the Merchants' Exchange National Bank of New York. 
On receiving the check the latter credited the account of the Fredonia 
National Bank, and the check was collected through the clearing house 
after plaintiff's appointment as receiver. As said draft was not cred- 
ited to the Fredonia National Bank to make good its overdraft until 
after the appointment of the receiver and was not collected until two 
days thereafter, the receiver, if it is necessary, will probably institute 
proceedings to recover such amount. It is not shown, however, that 
such proceeds either actually or constructively came into the posses- 
sion of the receiver, hence it is not thought possible at this time to im- 
press a lien upon the gênerai assets. The principle of Standard Oil 
Company v. Hawkins, 74 Fed. 395, 30 C. C. A. 468, 33 L. R. A. 739, 
and In re Berry, supra, is not thought squarely applicable to the stipu- 
lated facts, for in those cases the funds to which the plaintiffs in those 
suits claimed a lien passed into the hands of the receiver or trustée in 
bankruptcy. 

6. With référence to the payment of certain drafts drawn on the 
United States Canning Company which were paid in checks and in- 
dorsed over to the Merchants' Exchange National Bank of New York, 
which bank credited the account of the Fredonia National Bank, the 
plaintiff earnestly contends that such checks when treated as cash aug- 
mented the gênerai assets of the bank. The argument is, first, that 
the checks given in payment of the drafts were accepted by the bank 
as cash and then mingled with its gênerai assets, and this in and of 
itself was sufïîcient to impress a trust on the gênerai mass to the 
amount of the checks received; and, second, that the proceeds of the 
drafts were in fact used by the bank to reduce its liabilities, thereby 
increasing its assets and entitling plaintiflf to restitution. It is quite 
true that, customarily, checks received for deposit are regarded as the 
équivalent of cash, but in this instance neither the checks nor the cash 
added anything to the assets of the bank. The case of First National 
Bank of Montgomery v. Armstrong (C. C.) 36 Fed. 59, cited by plain- 
tiflf, is clearly distinguishable. There, a mémorandum indicating the 
nature of the deposit as cash and the name of the owner was placed 
with the bank's cash, and the court properly heW that there was no 
such mingling as to render identification impossible. In the présent 
case the Fredonia National Bank fraudulently used the checks for the 
purpose of paying its overdrafts to the Merchants' Exchange Natron- 
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al Bank, but as the proceeds were not mingled with its gênerai assets, 
and cannot be traced to the possessor thereof, no équitable lien has 
been establisbed. Nor has the contention persuasive merit that in re- 
ducing its liabilities by paying its debts the gênerai fund was substan- 
tially augmented. To diminish the indebtedness by appropriating the 
plaintiff's money unfortunately did not benefît the insolvent estate or 
directly increase the assets. îf an équitable lien were to attach upon 
the gênerai assets of the insolvent bank under such circumstances, it 
is quite conceivable that the bank or its officers, knowing of its in- 
solvent condition, might give a préférence to favored debtors (such 
as banks with which it has established banking relations), and at the 
same time protect the customer or drawer whose checks or drafts may 
hâve been wrongfully diverted. Obviously such a situation would op- 
erate to unjustly discriminate against the gênerai creditors who were 
in no way at fault for the bank's failure to meet its obligations in full. 
A réduction in liabilities undoubtedly may inure to the benefit of the 
gênerai creditors, and probably is an indirect augmentation of the 
fund, but, as already observed, we must not overlook the patent 
fact that the essentials of the right to impress funds in the hands of 
the receiver with a hen in favor of the injured party must test upon 
the requirement that the diverted proceeds are traceable to the receiver 
in their original or substituted form, or at least that the common fund 
coming into bis possession has cumulated by some addition thereto. 

For the reasons stated, the plaintifif is not entitled to occupy a posi- 
tion in relation to the assets of the bank différent than that of the 
ordinary créditer save as hereinbefore indicated. A decree may be 
entered for the plaintifif in accordance with this opinion for the sum 
of $1,094.96, without interest, and without costs to either party. 



UNIÏKD STAÏES v. DUPONT. 

(■District Court, D. Oregon. Pebruîiry 21, 1910.) 

No. 5,20C. 

Per.iury (§ 5*)— Natuke op Oatii. 

Perjury cannot be assigned of an oatli not required by law. 

[Ed. Note. — For otlier cases, see Perjury, Cent. Dlg. § 4; Dec. Dig. S 5.*] 

Pebjury (§ 11*)— Natuhalization Pétition— Contents— One Teae's Rési- 
dence WiTHiN State. 

Under Naturalization Act .Tune 20, 1906. c. 3.592, § 4, subd. 2, 34 Stat. 
59" (U. S. Comp. St. Supp. 1909, p. 478), providing tbat a naturalization 
pétition shall contain every fact material to tbe petitioner's naturalization 
required to be proved on the final bearing, and subdivision 4. declaring that 
petitioner shall prove, among other thlugs, that he bas resided immediately 
preceding his aiiplicatlon contlnuously wltbin the state or territory where 
the court is at the time held, for one year at least, petitioner's prior rési- 
dence within tbe state or territory for a year is a necessary allégation of 
a pétition for naturalization, and bence ix^rjury may be assigned on a false 
allégation thereof. 

[Ed. Note. — For other cases. s<ee l'erjury, Dec. Dig.' § 11.*] 



•For other cases see same toplc & § nuhber in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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3. PERJTJEY (§ 2*)— NaTUEALIZATION PETITION. 

Perjury eommitted by a false allégation of fact in a naturallzatlon péti- 
tion is punlshaWe under Rev. St § 5392 (U. S. Comp. St. 1901, p. 3652), 
punishlng perjury generally, and applicable to ail cases in which a false 
oath or false testimony is given in a matter required by law before any 
compétent tribunal, officer, or person, regardless of wbether such évidence 
is punishable under Naturalization Act June 29, 1906, c 3592, § 23, 34 Stat 
603 (U. S, Comp. St. Supp. 1909, p. 487), or not. 

[Ed. Note. — For other cases, see Perjury, Dec. Dig. § 2.*] 
4. Aliens (§ 72*)— Naturalization Proceedino. 

Naturalization Act .Tune 29, 1906, c. 3592, § 23, 34 Stat. 603 (U. S. Comp. 
St. Supp. 1909, p. 487), providing a punishment for knowingly making a 
false aflidavit as to any material fact required to be proved in a naturaliza- 
tion proceeding, is to bè regarded as an améndment of Eev. St. § 5395 (U. 
S. Comp. St. 1901, p. 3654), providing that in ail cases where auy oath or 
affidavit is made or taken, under or by virtue of any law relating to the 
naturalization of aliens, any person who knowingly swears falsely shall be 
punished by imprisonment, etc. 

[Ed. Note.— For other cases, see Aliens, Dec. Dig. § 72.*] 

Jeanne Rose Dupont was indicted for perjury. On demurrer to 
indictment. Overruled. 

Walter H. Evans, Asst. U. S. Atty. 
J. E. Fenton, for défendant. 

BEAN, District Judge. The défendant was indicted for perjury 
in falsely stating in a pétition for naturalization filed by lier in the cir- 
cuit court of Clatsop county that she had resided in the state of Ore- 
gon for one year at least prior to the date of such pétition. 

The défendant demurred to the indictment on the ground that the 
facts therein stated do not constitute a crime, for the reason that the 
déclaration in her pétition for naturalization touching her résidence in 
Oregon was extrajudicial and immaterial. It is elementary that per- 
jury cannot be assigned of an oath not required by law. Unless, there- 
fore, the law requires an applicant for naturalization to state in his pé- 
tition that he has resided in the state one year at least, the indictment 
does not state a crime. 

Subdivision 2 of section 4 of the naturalization act of June 29, 
1906 (Chapter 3593, 34 Stat. 597 [U. S. Comp. St. Supp. 1909, p. 
478]), defining what a, pétition for naturalization shall contain, pro- 
vides that not less than two nor more than seven years after an alien 
has made his déclaration of intent to become a citizen he shall make 
and file in duplicate a pétition in writing duly verified, in which he 
shall state his full name, his place of résidence, his occupation, and if 
possible the date and place of his birth ; the place f rom which he emi- 
grated, the date and place of his arrivai in the United States, and, if 
he entered through a port, the name of the vessel on which he arrived ; 
the time when and the place and name of the court where he declared 
his intention to become a citizen; the name of his wife, if married, and 
if possible the country of her nativity, and her place of résidence at 
the time of filing his pétition ; the name, and place of birth, and rési- 
dence of each child, if he has any living at the time of filing his péti- 
tion ; that he is not a disbeliever in, or opposed to, organized govern- 

*For other cases Bee same topic & § kumbeb In Dec. & Am. Dlgs. 1907 to date, & Rep'r Tr'ieze* 
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ment, or a member of or affiliated vvith any organization or body of per- 
sons teaching disbelief in or opposition to organized government; a 
polygamist, or a believer in the practice of polygamy; that it is his 
intention to become a citizen of the United States, and to renounce 
absolutely and forever ail allegiance or fidelity to any foreign prince, 
potentate, state, or sovereignty, and particularly by name to the prince, 
potentate, state, or sovereignty of which he, at the time of filing his 
pétition, may be a citizen or subject; and that it is his intention to ré- 
side permanently within the United States; and whether or not he 
has been denied admission as a citizen, and, if denied, the ground or 
grounds of such déniai ; the court or courts in which such décision was 
rendered, and that the cause for such déniai has been cured or removed, 
and "every f act material, to his naturalization, and required to be proved 
upon the final hearing of his application." 

The pétition is thus required to be verified by the applicant, and, in 
addition to the matters specially named, to contain a statement of every 
fact material to his naturalization and required to be proved on final 
hearing. If, therefore, résidence within the state for at least one year 
prior to the date of the application is a fact material to be proven on 
final hearing, it is to be stated in the pétition, and a knowingly false 
statement in référence thereto would be perjury, for which the défend' 
ant can be indicted and punished in the fédéral court, although the pe- 
tion was made and filed in the state court. Schmidt v. U. S., 133 Fed. 
257, 66 C. C. A. 389. 

Now, subdivision 4 of section 4 provides that it shall be made to ap- 
pear to the satisfaction of the court admitting any alien to citizenship, 
among other things, that immediately preceding his application he has 
resided continuously within the state or territory where such court is 
at the time held one year at least. This must be shown by the testi- 
mony of at least two witnesses, citizens of the United States, in addi- 
tion to the oath of the applicant. The résidence of the applicant within 
the state where the court is held for at least one year prior to the date 
of his pétition for naturalization is thus made a fact material to be 
proven on the final hearing, and therefore, under subdivision 2 of 
section 4, it is to be stated in the pétition for naturalization. This con- 
struction is confirmed by the form of pétition contained and set out in 
section 27 of the act. 

It is argued that no punishment is provided in the act of 1906 for 
perjury in a naturalization proceeding unless committed on the final 
hearing of the application. Section 23 reads : 

"That any person who knowingly procures naturalization in violation of the 
provisions of this act shall be fined not more than flve thousand dollars or shall 
be impi-isoned not more than flve years, or both, and upon conviction the court 
in which such conviction is had shall thereupon adjudge and déclare the final 
order admitting such persons to citizenship void. Jurisdiction is hereby con- 
ferred on the courts having jurisdiction of the trial of such offense to make such 
adjudication. Any person who knowingly aids, advises or encourages any per- 
son not entitled thereto to apply for or to secure naturalization or to flle the 
preliminary papers declaring an intent to become a citizen of the United States, 
or who in any naturalization proceedings knowingly procures or gives false 
testimony as to any material fact, or who knowingly makes an affidavit false 
as to any material fact required to be proved in such proceeding, shall be fined 
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not more than flve thousand dollars, or imprlsoued net more than five years, or 
both." 

This section provides the punishment for knowingly making an af- 
fidavit false as to any material fact required to be proven in a natural- 
ization proceediiig. It is substantially the same as section 39 of tlie 
act of March 3, 1903 (chapter 1013, 32 Stat. 1232), referred to by 
the Court of Appeals in Schmidt v. U. S., supra. And, as said by Mr. 
Justice Gilbert in that case, it is to be deemed as an amendment of 
section 5395 (U. S. Comp. St. 1901, p. 3654), so far as it refers tO the 
punishment for perjury in a naturalization proceeding. 

But if section 23 is to be construed as applying to perjury committed 
on the final hearing only, and not in any of the preliminary stages, the 
facts stated in the indictment bring the casé within the terms of sec- 
tion 5392 of the Revised Statutes, defining the crime of perjury and 
providing for the punishment thereof. This section is of long stand- 
ing, is gênerai in its terms, and applies to ail cases in which a false 
oath or false testimony is taken or given in a matter required by law, 
before any compétent tribunal, officer, or person. Babcock v. U. S. 
(C. C.) 34 Fed. 873. So that it is manifest that there is a statute pre- 
scribing the punishment for perjury committed in a naturalization pro- 
ceeding. 

It is not necessary to détermine at this time whether the punishment 
is to be administered under the provisions of section 23 pf the natural- 
ization act or under section 5392 of the Revised Statutes. The only 
question for décision now is whether the facts stated in the indictment 
constitute a crime, and upon that question I entertain no doubt. 

The demurrer is overruled. 



THE ROOHAMBEATT. 
(District Court, D. Oregon. February 14, 1910.) 

1. SlIIPPING (I 84*) — LlABILITY OF VESSELS— INJURY TO STEVEDOBE. 

A ship's duty to one employed 'by stevedores, engaged as Independent 
contractors In dlscharging the vessel, ends when It furnlshes him wlth a 
safe working place aud a safe passage thereto. 

[Ed. Note.— F'or other cases, see Sbippiug, Cent. Dlg. §§ 342, 349-351; 
Dec. Dig. â 84.*] 

2. Shipping (§ 84*) — Liability of VESsEt— Injury to Stevedore. 

Libelant was employed by stevedores. who had coutracted to remove 
the ballast from a vessel, to run a hoistiug eiigine nsed ou a scow along- 
slde the vessel. Whlle the work was suspeiided durlng a heavy snow- 
storm, at the request bt hls employers he went along the deck of the ves- 
sel to look aftér the lifles of the Scow, and, s]ipi)ing on a skyllght, whieh 
was covered with snow, fell and was Injured. The passageway across the 
vessel, over whlch libelant was required to pass from the pler to the scow, 
was f ree of snow. Held, thàt the vessel was not required to keep the 
other i>arts of the deck cleared of snow as fast as it fell for his protec- 
tion, and was not chargeable wlth any négligence which rendered it liable 
for his injury. 

[Ed. Note. — For other cases, see Shipping, Cent. Dig. §| 342, 349-351; 
Dec. Dlg. § 84.*] . 

*For other cases see Bame tcpic & i kumbub in Dec. A Am. Uigs. lUO? ta date, & Rep'r Indexe» 
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In Admiralty. Suit by J. E. Hatton against the French bark Roch- 
ambeau. Decree for respondent. 

Albert H. Tanner and John Van Zante, for libelant. 
Williams, Wood & lyinthicum, for claimant. 

BEAN, District Judge. Libel against the French bark Rochambeau 
to recover damages for a personal injury. On January 5, 1909, the 
bark was alongside the Oceanic Dock, in the harbor at Portland, for 
the purpose of removing ballast. McCabe Company, Incorporated, 
stevedores, were independent contractors employed for that purpose, 
and had a scow made fast to the bark on the outside thereof, upon 
which was a hoisting or donkey engine and appliances for handling the 
bucket or digger used in taking the ballast from the hold. The libelant 
was employed by McCabe Company as an engineer to operate the hoist- 
ing engine. The morning of the accident he reported for work at 6 
o'clock to get up steam, preparatory to beginning the regular work of 
the day. To reach the scow, it was necessary for him to pass from the 
dock across the deck of the bark. The stevedores came to their work 
about 7 o'clock in the morning ; but a severe snowstorm was then pre- 
vailing, and had been during most of the previous night. They worked 
but a short time, when they were laid off, on account of the storm. 
The libelant, however, was directed by his employer to remain at the 
scow, preparatory to resuming work later on in the day if the storm 
abated, and in the meantime to see that the scow was safely fastened 
to prevent injury to it from the high wind and storm. 

About 9 o'clock in the morning, while passing along the deck of the 
bark to examine the stem line of the scow, he stepped on one of the 
skylights, which was covered with snow, and slipped and injured his 
knee. The skylight was not in the passage between the dock and the 
scow, and it was not necessary for him to pass over that part of the 
deck in going to or returning from his place of work. The snow had 
been removed from the deck of the vessel by the crew about 7 o'clock ; 
but it was then falling, and had been ail morning, and was several 
inches deep at the time of the accident. The claira is that the ship was 
négligent in not keeping the snow removed from the skylight as fast 
as it fell, or sprinkling it with sand or ashes, to prevent persons 
stepping thereon from slipping. The libelant was not a member of the 
ship's crew, nor employed by it. He was in the service of an inde- 
pendent contracter. The ship's duty to him ended when it furnished 
him a safe place to work, and a safe passage thereto. The Saranac 
(D. C.) 132 Fed. 936. 

He was, however, on the vessel by its implied invitation, and it owed 
to him the same duty as the owner of any other premises would owe 
to a person thereon by invitation, and that was to use reasonable and 
ordinary care to keep the premises in a safe and suitable condition, so 
that he would not be unnecessarily or unreasonably exposed to danger. 
I do not think, however, that this duty required the ship, under the 
circumstances and in view of the storm then prevailing, to keep that 
portion of the deck where the accident occurred free from snow, or to 
remove the same as fast as it fell, or cover it with sand or ashes. It 
had no reason to suppose that the libelant was going there to work, 
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and there was nothing unusual in the construction of the vessel. The 
skylights were the same as are customarily used by vessels of that kind 
and trade. The libelant had worked along the water front for some 
years, and was familiar with the gênerai construction of vessels, and 
must hâve known that they were ordinarily provided with deck or sky- 
lights, and that when he undertook to walk across the deck, covered 
as itwas with snow, to perform some duty for his employer, he was 
likely to slip and fall, and necessarily assumed the risk therefrom. The 
unfortunate accident which resulted in his injury was unavoidable, and 
not attributable to any négligence or want of duty on the part of the 
master or crew of the vessel. 
The libel is therefore dismissed. 



In re SUCKLE. 

(District Court, E. D. Arkansas, W. D. February 12, 1910.) 

Bankeuptcy (§ 314*) — Claims of Wife— Employment bt Husband— Wages. 
Kirby's Dlg. Arli. § 5213, securing to a married woujan her real and 
Personal property and the proceeds of her labor, performed on her sole 
and separate aeeount, free from interférence or control of her husband, 
or from liis debts, should be strictly consti-ued, on the ground of public 
policy, and did not, authorize a married woman to reoover for services 
rendered to her husband as clerk in his store, mider a contract of em- 
ployment, agalnst his estate in bankruptcy. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 314.*] 

In the matter of the bankruptcy of Jacob Suckle. On pétition to 
review the claim of Dora Suckle for wages. Order of référée deny- 
ing claim affirmed. 

The petitioner presented a claim for $680 agalnst the estate of the bankrupt 
for alleged services as clerk. ïhe claim was dlsallowed by the référée and 
on a pétition for a review brought before this court. The facts established 
by the évidence are that she is the wife of the bankrupt; that they bave a 
family of four children of tender âge; that when the bankrupt went into 
business 16 months ago he entered into a coutract with her whereby she was 
to be employed as clerk in the store and receive as compensation $10 per 
week ; that she performed the services as clerk for 68 weeks, until the pro- 
ceedlngs in bankruptcy were begun, but that nothing had ever been paid to 
her for her services ; that the household duties were performed by a cook, 
and the children were taken care of by a nurse ; that the bankrupt, her hus- 
band, paid ail the household expenses, ineluding the wages of the servants, 
and the wearing apparel and other expenses of the claimant. 

Wiley & Clayton, for claimant. 
Charles Jacobson, for trustée. 

TRIEBER, District Judge (after stating the facts as above). It is 
conceded by counsel for the claimant that at common law a wife could 
not recover for such services from her husband ; but it is claimed that 
the married woman's act of this state permits such contracts, and there- 
fore entitles her to recover. The statute relied on was enacted on 
April 28, 1873 (Acts 1873, c. 126), is digested in Kirby's Digest as sec- 
tion 5213, and is as follows : 

•For other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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"The property, both real and personal, which ariy married womaii now 
owns, or has had conveyed to her by any person in good faith and witbout 
préjudice to existing credltors, or wiaieli slie may liave acquired as her sole 
and separate property ; that which cornes to her by gift, toequest, descent, 
grant or conveyance from any person ; that which she has acquired by her 
trade, business, labor or services carried on or performed on her sole or sep- 
arate account; that which a married woman in this state holds or owns at 
the time of her marriage, and the rents, issues and proceeds of ail such prop- 
erty shall, notwithstanding her marriage, be and remain her sole and sep- 
arate property, and may be used, eolleeted and invested by her, in her owu 
name, and shall not be subject to the interférence or control of her husband 
or liable for hls debts, except such debts as may hâve been oontracted for the 
support of herself or her children by her as his agent." 

The act has never been construed by the Suprême Court as to this 
particular question ; but it is the settled rule of that court that the 
entire act must be strictly construed, upon the ground of pubhc poHcy. 
Thus it has been held, since the enactment of this act, that the com- 
mon-law rule that husband and wife are seised of the entirety in land 
conveyed to them jointly still prevails. KHne v. Ragland, 47 Ark. 111, 
14 S. W.'474; Roulston v. Hall, 66 Ark. 305, 50 S. W. 690, 74 Am. St. 
Rep. 97. Nor can a husband and wife form a mercantile partnership, 
although a married woman may form such a partnership with any per- 
son other than her husband. Gilkerson-Sloss Com. Co. v. Salinger, 56 
Ark. 294, 19 S. W. 747, 16 L. R. A. 526, 35 Am. St. Rep. 105. A 
promissory note of a married woman, not for the benefit of her estate, 
is void at law as well as in equity. Conner v. Abbott, 35 Ark. 365. 
She cannot convey lands by power of attorney. Holland v. Moon, 
39 Ark. 120; Batte v. McCaa, 44 Ark. 398. Nor make an executory 
contract to convey lands. Felkner v. Tighe, 39 Ark. 357. Nor is the 
common-law liability for the wife's antenuptial debts abrogated by this 
act. Kies v. Young, 64 Ark. 381, 42 S. W. 669, 62 Am. St Rep. 198. 
In view of thèse constructions placed upon the statute by the highest 
court of the state, it is but reasonable to présume that, should this ques- 
tion corne before it, it would déclare such a contract void, as against 
public policy, and not within the meaning of the act. 

The act is a literal copy of that of the state of New York, before the 
amendment of 1890, and that court has uniformly held that such a 
contract between husband and wife is void as against creditors, and 
also against public policy. Whitaker v. Whitaker, 52 N. Y. 368, 11 
Am. Rep. 711; Coleman v. Burr, 93 N. Y. 17, 45 Am. Rep. 160; In 
the Matter of Callister, 153 N. Y. 302, 47 N. E. 268, 60 Am. St. Rep. 
fi20. The décisions of other courts are not harmonious on the subject; 
but it is unnecessary to cite them, in view of the fact that the identical 
question based upon a similar statute has been determined by the Cir- 
cuit Court of Appeals for this Circuit, and it was there held that such a 
contract is void. Brittain v. Crowther, 54 Fed. 295, 4 C. C. A. 341. 
Judge Caldwell, who delivered the opinion of the court, said : 

"While the cases may not be entirely harmonious upon the question of the 
husband's rlght under thèse modem statutes to the eamings of his wife for 
labor performed by her for third persons, the authorities are unlform that 
such statutes do not operate to give the wife a légal clalm upon her husband 
or his estate for wages for performing her domestic duties as a wife, or for 
aiding and assisting him by her labor in any business pursuit he may be en- 
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gaged In, and any promise <yf the husbajid to pay hls wlfe for such services 
Is wlthout considération and void as agalnst the daims of hls credltors, and 
property transferred to the wife by the husband to pay for such services long 
after they were rendered, and after he bas become Insolvent or Is largely In 
debt, may be seized and approprlated to the payment of the husband's debts." 

In Re Kaufmann (D. C.) 104 Fed. 768, it was held that under the 
statutes of New York, as amended by the act of 1896, which permits a 
married woman to make contracts in respect to her separate estate with 
any pers'on, including her husband, does not permit a contract for her 
Personal services to the husband. The court there said : 

"If so, it would enable her to acquire property by contract with him re- 
specting her domestic services. There is a wlde distinction between the power 
to acquire property by contract with the husband and a power to create prop- 
erty which shall be her own, by an agreement that shè shall be pald for serv- 
ices that the law Intends that she shall render gratultously, if at ail. In oth- 
er words, a contract with the husband for the acquisition of property does not 
Include a contract to convert her Personal services to her husband Into prop- 
erty." 

A similar conclusion was reached in Re Trombly, 16 Am. Bankr. 
Rep. 599, by the United States District Court of Vermont. 

The claimant is not entitled to any compensation for her services, 
leaving out the question of the suspicious circumstances connected with 
the claim. 



PHILADBLPHIA EXTRACTING CO. v. KBYSTONE EXTRAOTINQ 

CO. et al. 

(Circuit Court, E. D. Pennsylvania. February 14, 1910.) 

No. 401. 

1. Injunction (§ 56*)— DiJgcLosTJEB ob Use or Tbade Secbets. 

Where eomplainant was the owner of an unpatented secret process for 
extracting alcohol from empty whisky barrels, and for many years had em- 
ployed the same, using reasonable précautions to insure secrecy, Its serv- 
ants necessarily intrusted with knowledge of the process being enjoined 
not to disclose any of its steps, eomplainant was entitled to restraln an ex- 
servant, who had learned the process during hls service, from communleat- 
ing the same to others and using svjch information to organize a competing 
business on hls own account. 

[Ed. Note. — For other cases, see Injunction, Cent Dig. § 110 ; Dec. Dig, 
«56.* 

Disclosure of trade secrets, see note to S. Jarvls Adama Co. v. Knapp, 
58 C. C. A. a] 

2, Injunction (§113*)— Lâches. 

Lâches was no défense to a master's right to an injunction to restrala 
an ex-servant's future use of a secret process disçlosed to the servant in the 
course of his emplpytnent by eomplainant. 

[Ed. Note.— For other cases, see Injunction, Cent Dig. §§ 198, 199; Dec 
Dig. § 113.*] 

In Equity, Suit by the Philadelphia Extracting Company against 
ths Keystone Extracting Company and others. On motion for pre- 
liminary injunction. Granted. 

•For othar caseï see aame toplc & { itumbib in Qec. .& Am. Dlgs. 1907 to date, & Rep'r Indexée 
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Duane, Morris & Heckscher, for complainant. 

Ira J. Williams and Simpson & Brown, for respondents. 

J. B. McPHERSON, District Judge. Upon the hearing of this mo- 
tion I enjoyed the advantage of listening to the examination and cross- 
examination of the witnesses in open court; and I believe, therefore, 
that the case is practically presented as if on final hearing. In my 
opinion the facts and the proper légal conclusions therefrom may be 
briefly stated as follows : 

1. The plaintiff is the ownes of a secret process for extracting alco- 
hol from empty whisky barrels. 

S. This process is not patented, and bas been employed by the plain- 
tiff for several years. Reasonable précautions bave been taken to 
insure secrecy; and, aniong thèse, the plaintiff's servants who were 
necessarily intrusted with knowledge of the process bave been enjoined 
not to disclose any of its steps. 

3. Davies, one of the défendants, learned the process fuUy during a 
service of two years as engineer. While still in the plaintiff's employ 
he determined to use bis information by going into the business upon 
bis own account. In the effort to attain this object he interested the 
other two individual défendants in bis plan, and Christopher Koch fur- 
nished the capital with which the défendant corporation was organized 
and bas been carrying on business. 

4. Thé process by which the défendants extract alcohol from bar- 
rels is essentially the secret process that was thus betrayed by Davies, 
although it may perhaps be combined with the use of a jet of steam. 
This combination, however, if it exists at ail, does not need spécial at- 
tention. It does not constitute a new method of opération, although 
in one particular — the better protection of the barrels — it may be an 
improvement on the secret hot air process of the plaintiff. 

5. I do not think that the plaintiff is chargeable with lâches. But, 
even if lâches be assumed to exist, the plaintiff should not be estopped 
from enjoining the use of its secret process in the future. Whether 
damages may be recovered for infringement in the past is a question 
that need not now be decided; but it seems to me that the plaintiff's 
right to restrain the continuance of the défendants' flagrant misconduct 
bas not been impaired. 

6. The évidence does not prove that the process bas in effect been 
thrown open to the public, or bas been so negligently guarded that 
other persons bave probably discovered it by means that were not un- 
fair. 

7. In my opinion the disclosure by Davies was a clear breach of 
trust, by which neither he nor the other défendants should be allowed 
to profit. 

Upon the plaintiff's filing of a bond in the sum of $3,500, a prelim- 
inary injunction will be awarded. 
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ENDERS V. SUPREaiE LODGE KNIGHTS AND LADIBS OF HONOR. 

(Circuit Court, E. D. New York. MarCh 1, 1910.) 

1. Courts (§ 328*) — Fédéral Courts — Jurisdiction — Amount in Contro- 

VBRSY. 

Where a suit against a mutual benetit association to invalldate an as- 
sessment involved a eertlfieate for $2,000 and beneflts, and defendant's 
allégation as to the aiuount involved was not traversed, the amount was 
sufflcient to confer fédéral jurisdictlon, notwithstandlng a tender of 
premium. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 890-896; Dec. 
Dig. § 328.* 

Jurisdiction of Circuit Courts as determlned by the amount in contro- 
versy, see notes to Auer v. Lombard, 19 C. C. A. 75; Tennent-Stribling 
Shoe Co. V. Roper, 30 0. C. A. 459.] 

3. Kemoval op Causes (§ 106*) — Right to Remand— Waivek. 

Plaintiflf, by noticing a demurrer for argument after the removal of 
cause, waives his right to remand. 

[Ë<J. Note. — For other cases, see Removal of Causes, Cent. Dig. § 216 ; 
Dec. Dig. § 106.*] 

Action by Fred Enders against the Suprême lyodge Knights and 
Ladies of Honor. On motion to remand. Denied. 

Norbert Blank, for complainant. 

Joline, Ivarkin & Rathbone, for défendant. 

- CHATFIELD, District Judge. Motion to remand will be denied. 
The plaintiÉf has not traversed the allégation by the défendant of 
amount involved (Weaver v. Nor. Pacif. [C. C] 125 Fed. 155); but 
the points appear on the pleadings, and no testimony seems to be re- 
quired. ■• 

The amount involved is $3,000 and benefits, which of itself would 
seem to be sufificient. The premium is only a tender, and is not what 
is involved by the action. Further, the relief asked is a decree against 
the validity of an assessment, which would affect as stare decisis ail 
similarly situated who could under the fédéral laws join in the suit 
or who are subject to this court's jurisdiction, even if the question 
did not become res adjudicata as to the other parties who did not 
come in. 

If a patentée with a fîxed license rate should seek to restrain in 
equity an infringement, and thereby stop a business involving thou- 
sands of dollars, it would scarcely seem that the license value alone 
could be held as the amount involved, even if it were ail the damage 
recoverable. 

The plaintifï has noticed a demurrer for argument, and this is cer- 
tainly a waiver of his right to remand, in the face of the allégations 
of the record. But on ail the reasons the resuit reached must be the 
same. 

Motion denied. 

•For other casés see same topio & § numbek In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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WEST PUB. CO. V. EDWARD THOMPSON CO. 

(Circuit Court of Appeals, Second Circuit. Marcli 7, 1910. On Pétition for 
Eetiearing, Mardi 21, 1910.) 

No. 114. 

1. Copyrights (§ 29*) — Subséquent Editions of Book— Notice op Copy- 

EIGÏÏT. 

Tliere can be but one copyright for tlie same book for tlie first term of 
28 vears, and notice of only a single entry for copyright is neeessary 
therein. If there is a subséquent édition of the book, the notice of copy- 
right in it must be elther of the date of the original or of the date of the 
subséquent entry, dependlng upon whether or not such changes or addi- 
tions hâve been made as to œnstitute the later édition a new book. 

[Ed. Note.— For other cases, see Copyrights, Cent. Dig. §§ 29, 30 ; Dec. 
Dlg. § 29.*] 

2. Copyrights (§ 5*) — Subséquent Editions of Book— Addition of New 

Matter— "New Book." 

Under the copyright statutes as they stood prior to Aet March 4, 1909, 
c. 320, 35 Stat. 1075 (U. S. Comp. St. Supp. 1909, p. 1289), as well as by 
the express provision of section 6 of such act, the addition of new matter 
to a copyrighted book in a second or subséquent édition makes it a "new 
book" subject to copyright as an original work. 

[Éd. Note.— For other cases, see Cop.vrights, Cent. Dig. § 3 ; Dec. Dig. 
§ 5.*] 

3. Copyrights (§ 29*)— Originality or Wor.K— Aggbegation or Prior Pub- 

lications. 

The mère aggregatlon of weekly law reporters, which hâve been singly 
copyrighted, into volumes, does not constitute a new work requiring a 
new copyright. 

[Ed. Note. — For other cases, see Copyrights, Cent. Dlg. §§ 29, 30 ; Dec. 
Dig. § 29.*] 

4. Copyrights (§ 29*) — Originalitt op Work— Compilation op Copyrighted 

Matter— Law Diqest. 

The compilation and rearrangement and reclasslflcatlon of syllabi in 
digests into new and larger dlgests constitute new works entitled to copy- 
right, which need only notice of their own entry for copyright. 

[Ed. Note.— For other cases, see Copyrights, Cent. Dlg. §§ 29, 30; Dec. 
Blg. § 29.*] 

5. Copyrights (§ 61*) — Infbingement— Use op Copyrighted Matter. 

The copying or paraphrasing of the syllabi from a copyrighted report 
of law cases by a subséquent publlsher of a simllar report or a dlgest, 
whether by so doing he saves literary work or merely mechanical labor, 
constitutes an infrlngement of the copyright. 

[Ed. Note. — For other cases, see Copyrights, Cent. Dig. § 57 ; Dec. Dig. 
? 61.*] 

6. Copyrights (§ ,56*) — -Infbingement— Use op Law Digest. 

A writer of a law text-book may use a copyrighted digest of décisions, 
and may copy llsts of cases therefrom, to assist him In running dovvn the 
cases, and such use is a fair one and within the purpose for which the 
digest is sold ; but extensive copying or paraphrasing of the language of 
the syllabi in the digest is an unfair use and constitutes an infrlngement 
of the copyright. 

[Ed. Note. — For other cases, see Copyrights, Cent. Erig. § 52 ; Dec. Dlg. 
§ 56.*] 

•Por other cases see same topic & § numeeb in Dec. & Am. Dlga. 1907 to date, & Rep'r Indexes 
176 F.— 53 
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7. Copyrights (|§ 86, 87*)— Suit in Bquitt for Infringement— Lâches^ 
Power of Coubt to Awakd Damages. 

Under Rev. St. § 4970 (U. S. Comp. St. 1901, p. 3416), which glves the 
Circuit Courts power to grant injunctions to preveut the violation of 
copyrights "according to the course and principles of courts of equlty," 
the fact that a complàinant, with knowledge that Its copyrights were be- 
ing infringed by défendant, delayed bringing suit untll défendant after 
16 years of labor and at large expense had practically completed the pub- 
lication of its worlî, constltuted such lâches as warrants the déniai of an 
iiijunctlon or an accounting of profits ; but in such a suit, although éq- 
uitable relief Is denied, the court has power to award the complàinant 
dàmagtes as compensation for the violation of its rights. 

[Ed. Note.— For other cases, see Copyrights, Cent. Dlg. §§ 79-Sl ; Dec. 
Dig. §§ 86, 87.* 

Lâches as a défense in suits for infringement of copyrights, see notes 
to ïaylor v. Sawyer Splndle Co., 22 O. C. A. 211 ; Rlchardson v. D. M. 
Osborne & Oo„ 36 C. C. A. 613.] 

Appeal f rom the Circuit Court qf the United States for the Eastern 
District of New York. 

Suit in equity by thé West Pubhshing Company against the Edward 
Thompson Company. Decree for défendant (169 Fed. 833), and com- 
plàinant appeals. Decree modified. 

William B. Haie, Henry E. Randall, and Edmund Wetmore, for ap- 
pellant. 

Walter Large and Frank P. Prichard, for appellee. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

WARD, Circuit Judge. April 13, 1903, the complàinant, a corpora- 
tion and citizen of the state of Minnesota, filed the bill against the de- 
fendant, a corporation and citizen of the state of New York, charging 
it with infringement of copyright. The complàinant is a pu.blisher of 
reports of cases and of légal digests. It began with the year 1879 the 
publication of weekly reporters, which gradually grew into what is 
known as the "National Reporter System," covering the décisions of 
ail the highest courts throughout the United States. It also published 
ail the décisions of the United States District and Circuit Courts from 
1789 to 1880 in a séries under one alphabet called the "Fédéral Cases." 
It also became the owner of the United States Digests of décisions 
known as the First and the New Séries, and it published a digest of 
the Fédéral Cases, a digest of the Fédéral Reporter, the American An- 
nual Digest of ail the décisions throughout the United States, and the 
Century Digest, which includes the décisions of ail courts throughout 
the United States from 1658 down to 1896 under one alphabet. 

Each, weekly number of Reporters was copyrighted. Then several 
such numbers were aggregated into a volume which was copyrighted. 
The headnotes of the cases in the National Reporter System were 
gathered into monthly or bimonthly digests, and thèse again into an- 
nual or semiannual digests; thèse again into the American Annual 
Digest; and thèse again down to 1896 with the syllabi of the United 
States Digests, First and New Séries, into the Century Digest under 

•For other cases see same topio & § itombeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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one alphabet. Speaking generally, thèse books, consisting of some 
600 volumes of reports and 99 volumes of digests, were copyrighted. 

The défendant from the year 1887 was the publisher of encyclo- 
pedias composed of articles alphabetically arranged intended to cover 
the whole body of the law, known as the "American and English En- 
cyclopedia of Law, First Edition," "Encyclopedia of Pleading and 
Practice," and "American and English Encyclopedia of Law, Second 
Edition," comprising in ail 78 volumes. When this suit was begun, 
the American and English Encyclopedia of Law, First Edition, the 
Encyclopedia of Pleading and Practice, and 83 out of 30 volumes of 
the American and English Encyclopedia of Law, Second Edition, had 
been published. 

A fuller statement of the facts of the case and référence to the au- 
thorities may be fovmd in the careful and able opinion of Judge Chat- 
field, reportéd in 169 Fed. 833. 

The défendant contends that the complainant has largely lost the 
benefits of its copyrights by the method in which it has published its 
books. This makes an examination of the copyright statutes neces- 
sary. 

Rev. St. U. S. § 4956 (U. S. Comp. St. 1901, p. 3407), provides that 
no one shall be entitled to a copyright unless he shall on or before a 
certain day deliver to the Librarian of Congress a printed copy of the 
title of the book and two copies of the book. 

Act June 18, 1874, c. 301, § 1, 18 Stat. 78 (U. S. Comp. St. 1901, p. 
3411), provides that no person shall maintain an action for infringe- 
ment of copyright unless he shall hâve given notice thereof by insert- 
ing in the several copies of every édition, as, for example, "Copyright 
18— by A. B." 

Section 4954 requires a new copyright to be taken out for a further 
term of 38 years. 

Section 4959 requires one copy of every subséquent édition contain- 
ing substantial changes to be delivered to the Librarian of Congress. 
The provision that books of foreign authors "heretofore" published 
of which new éditions shall thereafter appear are entitled to copyright 
was enacted by Act March 3, 1891, c. 565, 26 Stat. 1110 (LT. S. Comp. 
St. 1901, p. 3417), section 13 of which extended the benefit of our copy- 
right laws upon certain conditions to foreigners. Prior to that act no 
foreign author or assignée of a foreign author could avail of our 
copyright law. Yuengling v. Schile (C. C.) 13 Fed. 97 ; Fraser v. 
Yack, 116 Fed. 385, 53 C. C. A. 563. 

Taken together, we think thèse provisions show that there can be 
but one copyright for the same book for the first term of 28 years. It 
follows that if there may be a copyright for a subséquent édition the 
notice of copyright given in it must be either of the date of the original 
or of the date of the subséquent entry. It would certainly be fair to 
authors and to the public if imprpvements of and additions to a copy- 
righted book should be regarded as mère incidents of the original work 
covered by the original copyright, so that notice of it only need be 
given. In this way the public would be relieved of the burden and risk 
of ascertaining the time at which the copyright of the original work 
and the copyright of the additions, respectively, expired. No new 
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copyright of the same book becâuse of altérations or additions appar- 
ently was contemplated by section 4959. It says nothing about recopy- 
right, and, instead of a deposit of two copies of the altered work, as 
required for copyright, requires but one, evidently as a means of identi- 
fying it with the original copyrighted book. This view is corroborated 
by the exception it contains in favor of foreign authors whose books, 
not copyrightable if published before March 3, 1891, were allowed to be 
copyrighted if added to or improved after that date. Still, Mr. Justice 
CHfford at Circuit in the leading case of Lawrence v. Dana, 4 Cliff. 
1, Fed. Cas. No. 8, 13 G, while holding that there could be but one copy- 
right, treated subséquent éditions with notes or improvements as new 
books subject to copyright, and held that the notice to be printed in 
them should be of the date of entry of the improved édition without 
any référence to the date of original entry. In that case, which was 
for infringement of éditions of Wheaton's Eléments of International 
Law issued in 1836, 1846, 1855, and 1863, it was objected that the 
contents of the earlier éditions had become public property because no 
notice was given in the later, of the entry for copyright of the earlier, 
éditions. The learned justice said: 

"Subséquent éditions without altérations or additions should hâve the same 
entry, because they flnd their only protection in the original copyright ; but 
second or subséquent éditions, with notes or other improvements, are new 
books, witliin the meaning of the coxiyright acts, and the authors or propri- 
etors of the same are required to 'deposit a printed copy of such book,' and 
'give information of copyright being secured,' as if no prior édition of the 
work had ever been published ; and the term of the copyright as to the notes 
or improvements Is computed from the time of recordlng the title thereof, and 
not from the time of recording the title of the original work. Copyrights, like 
letters patent, afïord no protection to what was not in existence at the time 
when they were grauted. Improvements in an invention not made when the 
original letters patent are issued are not protected by the letters patent, nor 
are the improvements in a book not made or composed when the printed copy 
of the book was deposlted and the title thereof recorded as required in section 
4 of the copyright act. Protection is afforded by virtue of a copyright of a 
book, if duly granted, to ail the matter which the book contained when the 
printed copy of the same was deposlted in the office of the elerk of the Dis- 
trict Court, as required by section 4 of the copyright act; but new matter 
made or composed afterwards requires a new copyright, and, if none is taken 
out, the matter becomes a publie property, just as the original book would 
hâve become If a copyright for it had never been secured. Publlshers may be 
in the habit of insertlng more than one notice In new éditions, but there is no 
act of Congress prescrlbing any such condition. 

"Whenever a renewal is obtained under section 2 of the copyright act, the 
requirement is that the title of the work so secured shall 'be a second time re- 
corded, and that the applicant must comply with ail the other régulations in 
regard to original copyrights ; but there is nothing in any act of Congress to 
show that each successive édition must specify the date of the original copy- 
right, as contended by the respondents. Any tendency to mlslead the public 
cannot be successfully predicated of a copyright in due form of law, where It 
appears that the party who secured it complied with ail the conditions pre- 
scribed in the copyright act. This is ail that need be remarked in reply to the 
suggestion of the respondents upon that subject." 

This view, obviously more in favor of authors and pubHshers than 
of the public, probably caused the practice of the L,ibrarian of Con- 
gress to recopyright copyrighted books which hâve been added to or 
improved in subséquent éditions. Mr. Drone, in his work on Copy- 
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rights (page 370), dissents from Justice Clifford's reasoning, contend- 
ing that to prevent abandonment the proper practice is to give notice 
in each new édition of every copyright previously taken out, and many 
publishers do so. 

Section 6 of the act of 1909 (Act March 4, 1909, c. 330, 35 Stat. 
1077 [U. S. Comp. St. Supp. 1909, p. 1391]), which is obviously de- 
claratory, seems to confîrm Justice Clifford's view that there is but one 
copyright of the same book, that additions and improvements make a 
new book, and that the only notice required is of the date of entry of 
the last édition. It is as f ollows : 

"Sec. 6. (Compilations, etc., of works in publie domain, etc. — subsisting 
copyrights not affectée!) — That compilations or abridgements, adaptations, ar- 
rangements, dramatizations, translations, or other versions of works in the 
public domain, or of copyriglited works when produced with the consent of 
the proprietor of the copyright in such works, or works republished wlth new 
matter, shall be regarded as new works subject to copyright under the provi- 
sions of this Act ; but the publication of any such new works shall not affect 
the force or validity of any subsisting copyright ujion the matter employed or 
any part thereof, or be oonstrued to iniply an exclusive right to such use of 
the original works, or to secure or extend copyi'ight in such original works." 

The mère aggregation of the Weekly Reporters into volumes does 
not in our opinion constitute a new work. But the compilation and 
rearrangement and reclassification of the syllabi in the digests into 
new and larger digests do constitute new works entitled to copyright 
which need only notice of their own entry for copyright. This view 
seems also to be corroborated by the same section, which provides that 
compilations, arrangements, and abridgements of matter in the public 
domain or of copyrighted matter with the proprietor's consent are to 
be regarded as new works subject to copyright. 

Accordingly, we think that the complainant's works, with exceptions 
not necessary to be considered, are duly covered by copyright of which 
proper notice has been given. 

In this respect we difïer with the court below, which was of opinion 
that the complainant had abandoned a large part of its copyrighted vol- 
umes because of insufficient notice of copyright. It was held that the 
contents of ail earlier digests carried forward into later and larger di- 
gests became public property because the later digests contained no 
notice of copyright of the earlier ones. In coming to this conclusion 
the learned judge relied largely upon the cases of Holmes v. Hurst, 
174 U. S. 83, 19 Sup. Ct. 606, 43 L. Ëd. 904, Mifflin v. White, 190 U. 
S. 360, 33 Sup. Ct. 769, 47 L. Ed. 1040, and Mifflin v. Dutton, 190 U. 
S. 265, 83 Sup. Ct. 771, 47 L. Ed. 1043. But thèse were ail cases of 
the abandonment of the same work as the resuit of an earlier publica- 
tion without copyright or with insufficient copyright. They do not 
apply to later digests regarded as new books entitled to copyright and 
needing only notice of their own entry in accordance with the views 
we hâve above expressed. 

Rev. St. U. S. 4970 (U. S._ Comp. St. 1901, p. 3416), gives the Cir- 
cuit Courts power to grant injunctions to prevent the violation of copy- 
rights "according to the course and principles of courts of equity on 
such terms as the court may deem reasonable." This brings us to a 
considération of the question as to what is a fair use of the complain- 
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ant's copyrighted works. Obviously it would not be fair for any pvib- 
lisher of reports of the same cases or of digests of them to copy lists 
of cases or to copy or paraphrase syllabi from the complainant's publi- 
cations whether by so doing he merely saved mechanical labor or Hter- 
ary work. This would be true of any publication similar to a former 
copyrighted publication. But a fair use of copyrighted material in a 
différent publication may be broader. Suppose one were to issue a 
map of Kansas showing the annual amount and value of the chief 
products of each county. Could not a person writing a history of 
Kansas take those amounts and values bodily into his text? May not 
one reprint out of a copyrighted compilation of English love songs 
open to the public one or more for use in a work on English literature ? 
We think there is a great différence between text-books and volumes 
of reported cases or digests of those cases. The encyclopedias under 
considération are really collections of text-books. The headnotes of 
reported cases are a digest of the law and facts of those cases, and 
digests of headnotes of various cases constitute collections and classi- 
fîed arrangements of décisions. On the other hand, a text-book states 
the principles of law and refers generally in footnotes to cases support- 
ing or illustrating the propositions in the text. A poem or a novel or a 
history or a directory or a dictionary or a scientific treatise is intended 
to please, interest, instruct, or satisfy the reader, so to speak, in itself ; 
but a digest considered by itself is nothing. Its purpose is as a tool 
to enable judges to write their opinions, lawyers to write their briefs, 
and authors to write their text-books. Such persons may eut out parts 
of the digests to assist them in running down the cases and copy Hsts 
oï cases from the digests, as many of the defendant's writers hâve done. 
Such a use of the digests seems to us, differing in this respect from the 
court below, to fall directly within the purpose for which they are sold, 
and to be fair. On the other hand, extensive copying or paraphrasing 
of the language of the syllabi would not, we think, be a fair use. 
, The complainant knew at least as early as 1893 that its syllabi were 
being paraphrased or copied by the defendant's writers, or some of 
them. Its conduct shows that it must hâve considered this to hâve 
been a fair use of its publications because it did not begin this action 
until the défendant, after 16 years of labor and immense outlay of 
money, had published almost its entire work. The lâches of the com- 
plainant and the hardship upon the défendant are such that we think 
the trial judge, "according to the course and principles of courts of 
equity," was right in refusing an injunction and accounting of profits. 
But we also think that the court can give damages in this case by way 
of compensation. Because Rev. St. U. S. § 4921 (U. S- Comp. St. p. 
3395), entitles complainants in equity suits arising out of patents "to 
recover in addition to the profits to be accounted for by the défendant 
the damages the complaint has sustained" by the infringement, and 
there is no similar provision as to equity suits arising out of copyrights, 
it is sometimes said that damages cannot be awarded in the latter. We 
think this a misunderstanding of the statute. It applies to ail patent 
causes without distinction and permits damages to be assessed when 
équitable relief, is granted in addition to profits. This should not be 
construed to impair the power of courts of equity to do justice by al- 
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lowing the complainant compensation in damages where équitable re- 
lief, though it might be given, is for some satisfactory reason withheld. 
In siich a case the damages are not given in addition to profits as pro- 
vided by section 4931. It does not seem to us right to turn the com- 
plainant over to a court of law after over 5,000 pages of testimony 
hâve been taken in this cause, showing that its rights hâve been vio- 
lated to some extent, especially considering that a jury trial would not 
furnish an adéquate remedy in the sensé of being adapted to determin- 
ing the amount of the copying and paraphrasing. The bill asks for an 
injunction and for damages as well as for an àccounting. This court, 
having obtained jurisdiction of the cause and having the power to 
grant an injunction, has the right to do justice between the parties 
and to dispose of it finally, even if this involves withholding injunctive 
relief and awarding damages. Masson's Appeal, 70 Pa. 26 ; Valentine 
V. Richardt, 126 N. Y. 272, 27 N. E. 255 ; Waite v. O'Neil, 76 Fed. 
408, 22 C. C. A. 248, 34 L. R. A. 550 ; Andrus v. Berkshire Power Co., 
147 Fed. 76, 77 C. C. A. 248 ; New York City v. Pine, 185 U. S. 93, 
22 Sup. Ct. 592, 46 L. Ed. 820. 

The decree of the Circuit Court, therefore, will be modified by the 
direction to refer the cause to a master for the purpose of determining 
what damages the complainant has sustained, or at the option of the 
complainant the decree may be affirmed, with costs of this court, with- 
out préjudice to its right to proceed at law. 

LACOMBE, Circuit Judge. Although my individual opinion is in 
entire accord with the décision of this court in West Publishing Com- 
pany V. Eawyers Co-operative Publishing Company, 79 Fed. 756, 25 
C. C. A. 648, 35 L. R. A. 400, I accède to the proposition that the law 
for this circuit is settled in the later décision of the same court in Ed- 
ward Thompson Company v. American Law Book Company, 122 Fed. 
932, 59 C. C. A. 148, 62 L. R. A. 607. 

Therefore I concur in the conclusion of the majority. 

On Pétition for Rehearing. 

PER CURIAM. Thepetition for rehearing is denied. 

The order for the mandate shall provide that the decree of the Cir- 
cuit Court be modified, without costs of this court to either party, so 
that said decree shall not dismiss the bill of complaint upon the merits, 
but shall deny the injunction and àccounting of profits, and shall pro- 
vide that the complainant recover its damages without costs of the 
Circuit Court accruing prior to the entry of the decree ; the cause to 
be referred to a master to take proofs and report the same with his 
findings as to the amount of the damages. 

Or in case the complainant shall, by writing filed with the clerk of 
this court within five days from the date hereof, so elect, the order 
shall provide for the affirmance of the decree of the Circuit Court, with 
the costs of this court to be paid by the complainant. 
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BROCKENBROUGH V. CHAMPION FIBRE 00. 

(Circuit Court of Appeals, Fourtli Circuit. Marcli 9, 1910.) 

No. 945. 

1. Sai.ES (§ 128*)— OONTEACT— Rescission. 

Défendant having contracted to purchase certain pulp wood from plain- 
tiff, deliverable froni year to j-ear beginuing ,Tuly, 1908, without oMection 
postijoiied the dellvery until October 1, 1908, and on October 14tli sug- 
gested tbat plaintiff defer shipments until sprlng because of the con- 
gested condition of its yards. Plaintiff made no reply to this, but im- 
mediately requested cars from a railroad Company to "test the matter," 
vvhlch cars were refused because défendant had placed an embargo on 
shipments of wood which contiuued only from October Ist to 28th. When 
plaintiff ordered the cars, he had made no préparation to eut or haul any 
wood, nor did he own any timber in the territory to which he was llmited 
by the contract, nor had he made any effort to buy any such wood from 
others. HeU, that defendant's embargo and suggestion to delay shipments 
did not constitute a total répudiation of the contract. 

[Ed. Note.— For other cases, see Sales, Cent. Dig. | 318; Dec. Dig. | 
128.*] 

2. Appbal and Ebror (§ 171*)— Theobt of Cause— Change— Rkvebsal. 

Where, in a suit for breach of a contract to purchase pulp wood, plain- 
tiff based his whole case as pleaded on defendant's total répudiation and 
termination of the contract, on which theory he was defeated, he was not 
entitled to a reversai on the theory that he was entitled to recover dam- 
ages for defendant's delaying plaintlff's exécution of the contract so far as 
first year's delivt: les were concerned. 

[Eà. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 1053- 
1Q61 ; Dec. Dig. § 171.*] 

In Error to the Circuit Court of the United States for the Western 
District of North Carolina, at AsheviUe. 

Action by Edward H. Brocltenbrough against the Champion Fibre 
Company. Judgment for défendant, and plaintiff brings error. Af- 
firmed. 

This was an action at law instituted in the superior court of McDowell 
county, N. C, by Edward II. Brockenbrough, a citizen of Virginia, against the 
Champion Fibre Company, an Ohio corporation, operating a wood fiber, pulp, 
and extract plant at Canton, N. C. 

The complaint sets forth the exécution of a contract whereby the plaintiff 
was to deliver from a certain deflned territory in that state to défendant Com- 
pany at Canton, during a term of flve years, not less than 3,000 nor more than 
8,000 cords each year of chestnut and other woods in accord with spécifica- 
tions set forth, for which he was to receive $4.50 per cord if minimum amount 
was furnished the first year, and 25 cents additional per cord each succeeding 
year upon the same conditions as well as fixed bonuses each year after the 
flrst. This contract, dated February 15, 1908, provlded that shipments under 
It should commence July Ist following, and should be subjéct to "delays be- 
yond control of the parties, as to forwarding and recelpt." The complaint 
allèges, In effect, that, at the request of défendant, the date of commencement 
of shipments was postponed until October 1, 1908, at which tlme plaintiff was 
In ail respects ready, able, wlUing, and anxlous to commence shipments and 
eomply with said contract to the maximum llmit, but that the Southern Kail- 
way afforded the only meaus of transportation, and, when he applled to this 
Company for cars, he was informed that the défendant had on October 1, 1908, 
placed an embargo on ail chestnut w-ood cousigned to it at Canton, in consé- 
quence of which the railway company would receive no chestnut wood for 

•For other cases see same topic & § numbee in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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fihipnieut to défendant until tliis embargo was lifted. It is alleged, furtlier, 
tliat chestnut wood was the only wood which was contemplated to be fur- 
nished by the contract unless small quantities of the other varietles bad been 
found in the course of cutting the chestnut; that, in conséquence of this em- 
bargo, it became impossible for plaintifî to perform the contract. It is aiso 
alleged that, after the exécution of the contract and at the time of the laying 
of the embargo, a great sliimp in the value of the wood had occurred, and that 
if plaintiff had been permitted to perform the contract, which he allèges lie 
was flnancially and otherwise fully prepared to do, he would hâve derived a 
profit of some $01,000, which sum he daims he is eutitled to recover by rea- 
son of defendant's répudiation of the contract. 

The cause was properly removed to the Circuit Court of the United States 
for the Western District of North Cnrolina, where answer was made by de- 
fendant In effect denying the répudiation of the contract, charging the embargo 
to hâve been only temporary, setting forth the reasous therefor, and alleging 
that it was lifted 28 days after it was laid. A trial was had. Four issues were 
agreed to be submitted: First, whether the contract had been executed ; second, 
whether défendant eommitted a breach of it ; third, whether at tlie time of its 
breach the plaintiff was able, ready, and willing to perform it; and, fourth, 
what damage plaintiff would be entitled to recover. After ail the évidence was 
presented, the court below, on motion of défendant, directed a nonsuit to be 
entered. To this action of the court this vvrlt of error has been sued ont by 
plaintiff. 

F. S. Kirkpatrick and James H. Merrimon (Kirkpatrick & Howard 
and Pless & Winborne, on the brief), for plaintiff in error. 

Louis M. Botirne (Davidson, Bourne & Parker and Allen T. Mor- 
rison, on the brief), for défendant in error. 

Before GOFF and PRITCHARD, Circuit Judges, and DAYTON, 
District Judge. 

DAYTON, District Judge (after stating the facts as above). In 
our judgment the controversy in this case, under the pleadings, nar- 
rows itself to a single question of law and fact. It is undisputed that 
the plaintiff in error had a five-year contract to deliver to défendant 
in error cordwood within fixed minimiun and maximum limits each 
year for priées increasing in amount from year to year; that he was 
to commence delivery July, 1908, but, at the request of the défend- 
ant Company, without objection postponed the beginning of delivery 
until October 1, 1908 ; that about October 14th he went from his con- 
tract work in Virginia to the defendant's place of business at Can- 
ton, N. C, to see Orna Carr, the manager of the defendant's wood 
and extract departments, in regard to this contract and the delivery 
of this wood ; that he found that, by reason of the overstocking and 
congestion of the company's woodyards, it had sought and obtained 
from the .railroad company the promulgation of a temporary em- 
bargo upon delivery to it of chestnut wood ; that, not finding Carr, 
on the next day he sent Garst back with a letter to him in which he 
stated : 

"l'm again ready to commence sbipmeuts & urge you not to delay the per- 
formance of this contract longer, having already lost nearly 4 months. of best 
weather. Kindly answer this by Mr. .Jack Garst as I will be hère this P. SI." 

Garst saw Carr, who explained the condition of the company's yards 
to which had been shipped 1,200 cars of wood in September and 1,100 
in October, and the reason for the embargo, and sent back to plain- 
tiff a reply to his letter, as follows : 
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"SUggest tliiit in viow of short tiiue until roads get bad, and our diffleultiefl 
hère In being able to hundle incoming shipnients regularly, you walt imttt 
sprhig before openiug your territory. As an alternative, suggest that you 
look over S. & W. territory for hemlock to work thls winter. Can flx this so 
that you ean get $3.00 on cars at Marion." 

Plaintiff made no reply to this, but went immediately to two sta- 
tions of the railroad company and asked for cars to be placed for 
the purpose of shipping chestnut wood to défendant at Canton. At 
one of thèse places he was informed by the railroad agent that his 
request could not be granted because of the embargo. At the other 
the agent, not having received notice of the embargo, informed him 
that the car would be placéd for him when he had wood there with 
which to load it. Plaintiflf then informed this agent of the embargo, 
and indicated his purpose was to "test the matter." He in fact had 
made no préparation to eut and haul any wood, owned no timber in 
the territory to which his contract limited him from which to eut and 
haul it, and had made no effort to buy any such wood from others. 
The embargo declared October Ist was lifted on October 28th follow- 
ing. Plaintiff on October 26th, 12 days after his arrivai from Vir- 
ginia at Canton, instituted this suit for the purpose of recovering $61,- 
000 damages for the alleged breach on the part of défendant of the 
contract. The sole question is whether the action of the défendant 
under the circumstances constituted in law a répudiation of the con- 
tract in its entirety. We think not. In support of this conclusion we 
cite Sitterding v. Grizzard, 114 N. C. 108, 19 S. E. 92 ; May v. Getty, 
140 N. C. 310, 53 S. E. 75; Redding v. Vogt, 140 N. C. 562, 568, 53 
S. E. 337; Dingley v. Oler, 117 U. S. 490, 6 Sup. Ct. 850, 29 h. Ed. 
984; Smoot's Case, 15 Wall. 36, 21 L. Ed. 107; Roehm v. Horst, 178 
U. S. 1, 20 Sup. Ct. 780, 44 L. Ed. 953. 

But it is insisted that, if the contract was not whoUy repudiated. 
the plaintiff was entitled to recover damages because of defendant's 
action in delaying its exécution, in the deliveries for the first year, 
and this under the liberality allowed in North Carolina practice and 
pleading. We do not think so. The whole theory of plaintiff's case 
as set forth in his complaint was that the contract had been by the 
company wholly repudiated, and that it was thereby wholly termi- 
nated. The whole case was tried upon this theory. The issues to be 
submitted to the jury were agreed and settled, and no such issue as 
to whether plaintiff was entitled to damage by reason of delay in ex- 
écution of the contract was asked to be submitted. Had plaintiff de- 
sired to raise an issue of this kind, the way was open for him to hâve 
donc so by amending his complaint before or at any time before the 
issues were submitted to the jury. This he did not ask to do, but 
tried his case upon the sole theory that defendant's acts had wholly 
terminated the contract. Under such circumstances, he cannot come 
hère and ask for a reversai because he was not allowed to recover in 
the court below something that he did not there seek to recover. It 
is true that the North Carolina practice is libéral, but we hâve no 
question but what it is in strict accord with this ruling; for in Moss 
v. Railroad Co., 122 N. C. 889, 29 S. E. 410, it is held: 
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"A complaint proceeding upon one theory will not authorlze a recovery upon 
another and entirely différent theory." 

And it is further held in this case to be "a settled maxim t)f law 
that proof witkout allégation is as unavailable as allégation without 
proof." To the same efïect is McCoy v. Railroad, 142 N. C. 383, 55 
S. E. 270, and Conley v. Railroad, 109 N. C. 692, 14 S. E. 303. 

In Sloan v. Hart, 150 N. C. 269, 63 S. E. 1037, 21 L. R. A. (N. S.) 
239, it is said: 

"Such spécifie damages as may hâve reasonably been withln the contempla- 
tion of the parties are allowed In this class of cases, but they must be both 
pleaded and proven before the court can submlt them to the considération of 
tho jury." 

If plaintiff had a just cause of action based upon the theory of a 
partial breach of the contract and not an entire répudiation of it, 
about which we express no opinion, it is to be borne in mind that the 
action of the court below in directing a nonsuit does not estop him 
under certain well-defined rules and limitations from asserting said 
right. 

We therefore find no error in the judgment of the court below, 
and it will be affirmed. 
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(arcult Court of Appeals, First Circuit March 4, 1910.) 

No. 840. 

Limitation op Actions (§ 127*) — Action fob WfiONQrtTL Death— Limita- 
tion— Amendment op Declaeation. 

The plaintiflf In the Circuit Court brought suit agalnst the défendant In 
the Circuit Court for the death of hls intestate, which occurred during 
the voyage from New York to Galveston aboard a steamship operated by 
the défendant, which Is a corporation created and existing under the stat- 
utes of Kentuclvy. In accordance with The Harailton, 207 U. S. 308, 28 
Sup. et. 133, 52 L. Ed. 264, the action for the death necessarily rested on 
the Kentueky statutes. The déclaration as originally drawn was inform- 
ai. A new déclaration was suhstituted by amendment; but, as the orig- 
inal déclaration contalned every substantlal fact necessary to croate a 
case under the statutes referred to, although In an Inartlflcial way, held, 
that Union Pacific Railway Company v. Wyler, 158 U. S. 285, 15 Sup. Ct. 
877, 39 L. Ed. 983, and Boston & Maine Railroad v. Hurd, 108 Fed. 116, 
47 C. C. A. 615, 56 L. R. A. 193, so far as they related to the substitution 
of a statutory cause of action for a common-law cause of action, had no 
application to this case, and that the amendmeut hère related bacfc; to the 
tlme of bringing suit. 

[Ed. Note.— For other cases, see Limitation of Actions, Cent. Dig. §S 
543-547 ; Etec. Dig. § 127.*] 

In Error to the Circuit Court of the United States for the District 
of Massachusetts. 

Action by Viscount De Valle Da Costa, administrator, against the 
Southern Pacific Company. Judgment for défendant (160 Fed. 216), 
and plaintiff brings error. Reversed. 

See, also, 167 Fed. 654. 

*rot other case» see sam4 topic £ { numbeb in Dec. & Am. DIeb. 1907 to date, 4; Rep'r IndaxM 
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Wendell P. Murray (Charles F. Smith, on the brief), for plaintiff 
in error. 

William D. Turner (Reginald Foster and George Hoague, on the 
brief), for défendant in error. 

Before COI.T and PUTNAM, Circuit Judges, and ALDRICH, Dis- 
trict Judge. 

PUTNAM, Circuit Judge. The plaintiff in error was the plaintiff 
in the Circuit Court, and it is convenient to speak of both parties as 
there arranged. This is an action of tort for an injury to the intes- 
tate, who was an employé of the défendant, and who was injured 
aboard a steamship operated by it on a voyage from New York to 
Galveston, followed by continued suffering and death six days later, 
of which the injury was the cause. The défendant was a corporation 
created and existing under the laws of the state of Kentucky, so that 
the law by which the case is governed is the law of Kentucky, in ac- 
cordance with the décision in The Hamilton, 207 U. S. 398, 28 Sup. 
Ct. 133, 53 L. Ed. 264. The suit was commenced in the superior court 
of the state of Massachusetts by a writ which issued on the 21 st day 
of November, 1906, subsequently removed to the Circuit Court of the 
United States for the District of Massachusetts. The Hamilton was 
decided after this suit was brought, namely, on December 23, 1907. 
There had, of course, been previous décisions looking in the same di- 
rection, but The Hamilton was the first that authoritatively determined, 
so far as the purposes of this suit are concerned, that the international 
rule with référence to the domicile of a vessel while on the high seas 
applies as between the various states of the Union. There were nu- 
merous subordinate ruhngs in the Circuit Court growing out of the 
changing aspects of the case, which will in part appear from what we 
may f urther say, as to which rulings we find no error. 

The case before us turns on the application of the rule with regard 
to the provision for limitation found in a statute conferring a right 
of action, in connection with an amendment, as applied in Union 
Pacific Railway .Company v. Wyler, 158 U. S. 285, 15 Sup. Ct. 877, 
39 U. Ed. 983, followed by us in April, 1901, in Boston & M. R. R. v. 
Hurd, 108 Fed. 116, 47 C. C. A. 615, 56 L. R. A. 193. The Htigation 
in Union Pacific Railway'Companyv. Wyler arose in Missouri. The 
déclaration there as originally drawn was strictly at common law. It 
was amended by substituting a cause of action arising under the stat- 
utes of Kansas. The conséquent décision was that the introduction 
of .such an amendment was the substitution of a new cause- of action 
to such an extent, and of such a character, that the period of limitation 
was counted from the day of the amendment rather than from the day 
of commencing the suit. The case at bar, according to one proposi- 
tion of the défendant, was at most a substitution of a cause of action 
arising under the statutes of Kentucky for a cause of action arising 
under the statutes of Massachusetts, or some other state than Ken- 
tucky ; so that the plaintiff's. case is not literally governed by Union 
Pacific Railway Company v. Wyler, where the substitution was that of 
a statutory cause of action for one arising at common law. Again, 
the plaintiff daims that the litigation in Union Pacific Railway Com^ 
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pany v. Wyler arose in Missouri, while in the présent case the litiga- 
ton was initiated in Massachusetts, and that, although in the jurisdic- 
tion of the state of Missouri the amendment would be held to be one 
of an entirely new cause of action, it is otherwise in Massachusetts. 
If this proposition were correct, it might well be that the fédéral 
courts would be governed by the local practice, and that the question 
made hère would not arise. In Boston & M. R. R. v. Hurd the litiga- 
tion originated in the state of New Hampshire, and neither of thèse 
propositions was brought to our attention. We are able, however, to 
dispose of this appeal without reaching any definite conclusions on 
thèse particular points. 

The substituted déclaration contained three counts, one of which 
was admittedly and specifically based on the statutory laws of Ken- 
tucky. This was succeeded by a verdict in favor of the plaintifï» 
This also was succeeded by the fact that the défendant brought to thé 
attention of the court the proposition that the statutory laws of Ken- 
tucky contained a conditional limitation of the same character as that 
noticed in Union Pacific Railway Company v. Wyler and Boston & 
M. R. R. V. Hurd, by virtue of which the right of action had already 
been lost at the time the amendment was allowed. The verdict was 
to a certain extent spécial, so that, on this being brought to the at- 
tention of the court, the court directed on the record as it stood a judg- 
ment for the défendant, applying to the case the rule of Union Pacific 
Railway Company v. Wyler, already cited. It is this latter ruling on 
which this appeal turns. 

Yet the third count of the déclaration as originally drawn stated 
every substantial fact necessary to create a case under the statutes of 
Kentucky. It described the intestate as a coal passer engaged in the 
defendant's employment aboard thé steamship El Valle. It alleged 
that the défendant was a corporation existing uhder the laws of Ken- 
tucky ; that it owned and employed the steamer named ; that at the 
time of the alleged injury the steamer was on a voyage from New 
York to Galvestpn, and, therefore, on the high seas, as known to the 
court to be a géographical fact ; that the intestate was scalded through 
the neglect of the défendant to provide him with a safe and suitable 
place in which to sleep, which amoùnted to a defect in the ways, 
Works, and màchinery connected with the business of the défendant, 
which had not been remedied in conséquence of the defendant's nég- 
ligence; that the màchinery was defective in its piping and valves, per- 
rnitting the improper and dangerous escape of live steam, ail of which 
was through the f ault of the défendant ; that through the force of the 
live steam a pipe and valve burst, scalding the intestate, by reàson of 
the defect and négligence described; that the intestate survived in 
intense pain and agony, and died from the scalding at the end of six 
days; that ail the foregoing was in conséquence of the négligence of 
the défendant, a:s already stated; and that the intestate left a widow 
surviving him. This was sufficient to create a cause of action Under 
the statutes of Kentucky, The substituted count under those stat- 
utes on which the verdict was rendered repeated that the corporation 
was organized under the laws of Kentucky, and that the steamer was 
controlled and managed by the défendant, who employed the plaintiff. 
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and formally alleged that the voyage was on the high seas. It also 
expressly stated that while on the voyage the vessel was subject to the 
laws of Kentucky, which was enlarged upon. It also proceeded that, 
"by reason of the premises," the défendant became liable to the plain- 
tifï's administrator by virtue of the provisions of the statutes of that 
State ; and it gave extracts f rom them. AU this new matter was in- 
ferable in a gênerai way f rom what was originally pleaded ; and 
therefore, so far as necessary at ail, it could hâve been brought in by 
amendment of the original count without at ail changing its essential 
nature. 

It is to be borne in mind in this connection that The Hamilton did 
not déclare a new rule of law, but simply stated one in eflfect when this 
suit was brought ; so that the légal rights of the parties dépend upon 
the rule as it then existed, and not on any subséquent déclaration in 
regard to it. As the suit was brought after the decease of the injured 
coal passer, there was not only no action at common law for the dam- 
ages arising from the death, but also at common law there was no sur- 
vival of any cause of action whatever, because, although the injured 
employé survived a few days, the cause of action was merely a Per- 
sonal tort, which never survived at common law, or under any Eng- 
lish statute which has been accepted as a part of our common law. 
Consequently there is no possibility that the original third count could 
hâve been construed as setting up a cause of action except statutory. 
It must be held that it alleged a statutory cause of action ; and, in view 
of the décision in The Hamilton, and of the allégations to whiçh we 
refer affecting the domicile of the corporation and of the steamship 
on which the in jury occurred, and charging the survivorship of the 
widow, it must be held that the cause of action thus originally declared 
necessarily arose under the statutes of Kentucky. 

The only irregularity which can be charged against the original third 
count is that it has been settled since Walker v. Maxwell, 1 Mass. 104, 
that according to the practice in Massachusetts, wherever the law of 
another state is relied on, it must be stated. It is also true there was 
no allégation that the tort was contra f ormam statuti ; but in Massa- 
chusetts it never has been held that this formai allégation is usually 
necessary in remédiai actions, though, of course, it might be conven- 
ient under some circumstances to inform the court whether the plain- 
tiflf was proceeding at common law or under some statute. At the 
most, we repeat that ail thèse omissions were matters which can e^I- 
ways be cured by amendment. In the eye of the law the cause of ac- 
tion must hâve been understood by the défendant as it appeared orig- 
inally; so that it appeared always and identically the same from the 
beginning to the end, namely, one arising under the statutes of Ken- 
tucky. What may hâve been in the mind of the plaintiff or his coun- 
sel at the time the suit was brought is of no conséquence in law, be- 
cause the law limits a plaintifï to what appears of record in his déc- 
laration, and in like manner it gives him the benefit of whatever this 
may contain which, may work for hisadvantage. Consequently, inas- 
much as on this verdict for the plaintifï the court entered judgment for 
the défendant on the strength of the cases which we hâve cited, namely, 
Union Pacific Railway Company v. Wyler, 158 U. S. 285, 15 Sup. Ct. 
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877, 39 L. Ed. 983, and Boston & M. R. R. v. Hurd, 108 Fed. 116, 47 
C. C. A. 615, 56 L. R. A. 193, the judgment must be reversed, leaving 
the verdict to stand ; but this does not dispose finally of the case. 

Prier to the judgment for the défendant, the défendant had filed 
one or more draft bills of exceptions. It also seasonably filed a mo- 
tion for new trial. A waiver of the latter was made by the défendant, 
stating that this was in view of the ruling of the court on the defend- 
ant's motion for judgment in its favor. Under the circumstances, jus- 
tice requires that this waiver should be discharged, and that the bills 
of exceptions should receive the considération of the Circuit Court, 
and its action thereon, without being prejudiced by the subséquent 
occurrences. In other words, while the judgment for the défendant is 
set aside, the case should be restored in other respects, so that the de- 
fendant shall hâve the benefit of ail draft bills of exceptions and of its 
motion for a new trial. 

The judgment of the Circuit Court is reversed, and the case is re- 
manded to that court with full leave to proceed in any manner not in- 
consistent with our opinion passed down this fourth day of March, 
1910; and the plaintiflE in error recovers his costs of appeal. 
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(Circuit Court of Appeals, Ninth Circuit. February 14, 1910.) 

No. 1,766. 

1. Masteb and Servant (§ 271*)— Actiow fob Injuby to Servant— Incompe- 

TENCY of FeLLOW SERVANT— EVIDENCE OF JIaSTEB'S KNOWLEDGE. 

In an action by a bral^eman against a railroad company to recorer for 
an injury received whIle coupling an engine to a car standing on a spur 
traclc, alleged to hâve l>een caused by tlie négligence of the engineer who 
It was alleged was Incompétent and recliless to défendantes knowledge, 
defendant's records showing that the engineer had been several tinies 
suspended and reprlmanded for acts of carelessness or incompétence were 
compétent évidence in behalf of plaintiff on such issue. 

[Ed. Note. — For other cases, see Master and Servant. Cent. Dig. § 930 ; 
Dec. Dig. 271.*] 

2. Masteb and Servant (§§ 288, 289*) — Action for Injuby to Servant— Ques- 

tions FOR .J URY. 

The question of the contributory négligence of a brakeman who was 
Injured while coupling a moving engine to a car on a spur track, and also 
the question whether his injury resulted from a risk of hls employment, 
hcUl pro])erly submitted to the jury under the évidence. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 
1008-1132; Dec. Dig. §§ 288, 289.*] 

In Error to the Circuit Court of the United States for the Western 
District of Washington. 

Action by John P. Lundberg against the Northern Pacific Railway 
Company. Judgment for plaintiff, and défendant brings error. Af- 
firmed. 

George T. Reid and J. W. Quick, for plaintiff in error. 
Frank E. Vaughan, for défendant in error. 

•For other cases see same topic & § numeek In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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Before GILBERT and MORROW, Circuit Judges, and HUNT, 
District Judge. 

HUNT, District Judge. This action was brought by John P. Lund- 
berg, who is the défendant in error hère, but whom we will call plain- 
tiff, against the Northern Pacific Railway Company, to be herein call- 
ed défendant, for damages arising from an injury to his left foot, 
necessitating its amputation, sustained by him while in the employ of 
the défendant company as a brakeman, while making a head-end coup- 
ling of an engine with a freight car located on a spur track, known as 
"Bouten-Perkins Spur," on the Une of the défendant railway company 
between Kalama and Yacolt, in the state of Washington. The plain- 
tiff's cause of action is based upon the alleged négligence of the de- 
fendant company in failing to provide an engine and cars equipped 
with safe and proper coupHng appliances and apparatus and in per- 
mitting the engine to be operated by a négligent, reckless, and incompé- 
tent engineer, of whose incompétence the défendant company had no- 
tice and knowledge. The défendant dénies négligence on its part, al- 
lèges that the plaintifif was guilty of contributory négligence, and that 
the facts, circumstances, and conditions which occasioned the accident 
were incident to and necessarily connected with his work as a brake- 
man, the risk of injury from which the plaintiff assumed when he en- 
tered upon and remained in the defendant's employment. 

Just prior to the accident the plaintiff had uncoupled the engme from 
the train, and had unlocked and thrown the switch for the purpose of 
removing two cars loaded with ties, standing on the spur, to make 
room for four gondolas, or coal cars, which were to be eut out of the 
train and left on the spur. As the engine passed the plaintiff proceed- 
ing on the spur towards the cars, the plaintiff stepped on the pilot of 
the engine, and attempted with his hands to move the drawhead into 
position at the front of the engine, so as to make the coupling when the 
engine should come in contact with the drawhead of the car. The 
drawhead of the engine weighed from 100 to 125 pounds, worked very 
hard, and plaintiff was unable to adjust it with his hands because of 
the difficulty of moving it. The drawhead had a latéral play of about 
six inches, three inches each way from the center, in order that it might 
be used on a curve, and it appears that the spur track on which the 
cars were standing was slightly curved. The plaintiff testified that 
the engine was going at too high a rate of speed, and that as he ap- 
proached the car, finding that the engine was going too fast, he put 
out his hand and signaled the engineer to slow down, to which the 
engineer gave no heed. The plaintiff was standing on the riglit side 
of the engine, with his back to the engineer, on a cleat about two feet 
long and four inches wide, bolted onto the bottom at the back or rear 
of the pilot, and was holding onto a rod with his left hand. When 
within 15 or 20 feet of the cars on the spur, being unable to move the 
drawhead with his hands and push it into position, the plaintiff placed 
his left foot back of the jaw or head of the drawhead to shove it over 
with his foot in case it was necessary to do so in order to make the 
coupling. His object was to hâve the drawhead in place when he got 
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within two feet of the car, but, the engineer failing to slow down when 
the slow signal was given, it came in contact with the car sooner than 
the plaintiff had anticipated, and the force of the contact kicked up the 
drawhead on the engine, causing plaintiff's foot to bounce up and 
oflf the drawhead, and the cars to roU a distance of from two to five 
feet— a coupling not having been effected — and his foot came down 
between the drawheads just as the engine and the car came together 
again, crushing it between the two drawheads. 

Upon the trial of the case the plaintiff sought to prove that the en- 
gineer in charge of the locomotive on which lie was injured was négli- 
gent, unskillful, reckless, and incompétent, and that the défendant Com- 
pany had been négligent in retaining the engineer after it had notice 
and knowledge of his want of skill and competency. For this purpose 
the plaintiff offered, and, over the objection of the défendant, was per- 
mitted to read, in évidence a record kept by the défendant company of 
complaints and charges which had been preferred against the engineer 
in question for varions delinquencies in the discharge of his duty. The 
record, so ofïered and admitted, disclosed that Heasley, the engineer, 
entered the employ of the défendant company on November 3, 1899; 
that in December, 1899, he was given a 30 days record suspension for 
carelessness in starting a train, and again during the same month a 
10 days record suspension for attempting to take water at a tank with- 
out cutting his engine from the train. In October, 1900, he was given 
a CO days record suspension for making an agreement with the crew of 
an opposing train that he met on the main line not to make any officiai 
report of it, a 30 days record suspension in January, 1901, for poor 
judgment in making a stop at a water tank, and in August, 1902, a 
reprimand for derailing a car. In December, 1902, he was given a 
five days record suspension for running his engine off an open switch, 
and in August, 1903, he was reprimanded for allowing unauthorized 
persans to ride in his engine. In April, 1904, he was given a 60 days 
record suspension for damage to a car on the Kalama Transfer Boat, 
and in March, 1908, a 30 days suspension for the derailment of an 
engine at Richfield. In addition to the record just referred to, there 
was introduced a letter from the défendant company to Engineer Heas- 
ley, dated September 1, 1902, reading as foUows: 

"On August 23d a car was derailed on the transfer boat whjle train was 
pulled on. The car was pulled the full length of the boat with truck ofC the 
track, although stop signais were given you as soon as the car went off. You 
were given signais by the use of wliistle on road engine wiilch was also on the 
boat. Appareutly no attention was pald to thèse signais. Derailment caused 
bad delay to several trains. Investigation shows clearly that you were not 
keeping proper lookout for signais or using caution such as you should hâve 
done in dolng work at a place requiring extra précaution. It is expected that 
you will be more careful in the future." 

And again, another letter, dated April 18, 1904, to the same engineer, 
which read: 

"On Sunday, April lOth, while placing first section of train 1 on transfer 
steamer at Kalama, the forward truck of sleeper Helena was pushed off the 
stock bloclv at the end of the boat, breaking same and air connections and 
linoclting the traok off the center, making it necessary to leave the sleeper on 
the boat and transfer the passengers. This accident reflects seriously upon the 

176 F.— 54 
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service, and Indicates carelessness on the part of employés. Careful Investiga- 
tion has been had, and It Is found that the accident was caused by your fallure 
to obey signais vchich were given by person from your side of the englne and 
whlch you should hâve seen if you had been looking for them. Failing to see 
stop sl^al. It is your duty to stop when the man giving you signais disap- 
peared from vlevr. This belng the case, the conclusion is reached that you are 
responslble for the accident. This Is a very serious matter, and you are well 
aware of the responslbillty resting upon men doing the work at that point, 
and that men are only asslgned to such duty because it is expected that they 
virill reallze the increased responslbillty attendant upon such a position and aet 
accordlngly. As you seem to fall to fully reallze this the only action possible 
has been taken ; that is to transfer you to souie other run with the expectatlon 
that your service in such a capacity wlll denioustrate that you hâve learued 
a lesson from this occurrence. For Improper service as outlined above a sus- 
pension of 60 days has been entered against your record." 

The action of the court below in admitting this record and thèse 
letters, and the refusai of the court af terwards on motion of def enda;nt 
to strike out this évidence, are assigned as errors, and the case of 
Southern Pacific Ce. v. Hetzer, 135 Fed. 372, 68 C. C. A. 26, 1 L. R. 
A. (N. S.) 288, is cited to sustain the defendant's contention. In that 
case Hetzer, the plaintifï in the court below, was the rear brakeman of 
a train of 22 cars which one Delano, the engineer in charge of the 
train, was backing into a gravel pit. As the train approached a switch, 
which it was Hetzer's duty to throw, he gave the slow signal, and his 
fellow brakeman gave the stop signal to the engineer. The engineer 
applied the air, Hetzer fell to the track, and one of the wheels of the 
rear car passed over his leg, after which the train came to a stop. He 
sued the défendant company for négligence in employing and keeping 
in its employ an incompétent engineer. For the purpose of proving 
the alleged incompetency of the engineer, Delano, the plaintiff, Het- 
zer, was asked by his counsel on the trial of the case if there was any 
other occurrence of sudden stopping or jerking of the train while De- 
lano was in charge of it as the engineer during the day of the accident, 
and, over the objection of the défendant, the plaintiff was permitted to 
testify that about three hours before the accident Delano stopped his 
train in a very rough manner, causing the plaintiff to stagger. Evi- 
dence of another act of a similar character on the part of the engineer 
was admitted in évidence over the objection of the défendant company. 
No attempt was made to bring home to the défendant any knowledge 
of the engineer's carelessness, and no showing was made either that 
Delano was habitually reckless and careless, so as to charge the de- 
fendant company with knowledge thereof, nor was it shown that the 
défendant' company was aware, or had notice, of any acts indicating 
that the engineer had been reckless or careless on previous occasions, 
or that he was incompétent to discharge the duties of his employment. 
It was therefore held that the trial court committed error in admitting 
this testimony, in the absence of any showing of knowledge on the part 
of the company. But, in the discussion of the question presented in 
that case, the court distinetly states the rule to be well settled that prior 
acts of an engineer, showing want of care and indicating incompé- 
tence, are admissible in évidence where knowledge of such acts is 
brought home to such défendant company, The Court of Appeals 
said: 
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"Spécifie acts of ïiegligence of which the maister bas-notice are coiiceded to be 
admissible to prove incompetency and a gênerai réputation for incompétence 
is admissible to show tbat the master by the exercise of reasonable care would 
hâve known of the incompétence of the servant. In the case at bar there was 
no évidence that the master knew, or tbat by the exercise of reasonable care it 
wovild bave known, of the two spécifie acts of négligence, the évidence of the 
commission of which Is hère challenged, and the question is: Are spécifie acts 
of négligence of which the master has no notice admissible to prove the incom- 
pétence of his servant whom he has exercised due care to employ? * * « 
Bearlng in mind, now, that it is conceded that spécifie acts of incompétence 
of the servant, notice of which was brought home to the master befoye the acci- 
dent, are admissible on the issue of his négligence in failing to distbarge him, 
and that the question hère is not whether acts known to the master, or so 
notorious that they ouglit to bave been known, are admissible, but whether or 
not spécifie aets of which lie had no notice or knowledge are compétent to es- 
tablish the Incompétence of the servant, let us eonsider the authorities upon 
which counsel for the plalntlfC rely." 

A number of cases are cited by the court in its opinion, and to the 
sarne effect is the case of Conover v. Neher-Ross Co., 38 Wash. 172, 
80 Pac. 281, 107 Am. St. Rep. 841. The defendant's objection, there- 
fore, was not well taken, and no error was coramitted by the trial court 
in that respect. 

The défendant company moved for a nonsuit, and, at the close of the 
case, for a directed verdict in its f avor, on the grounds that there was 
no évidence of négligence on the part of the défendant, that the évi- 
dence showed contributory négligence on the part of the plaintiff, and 
that he assumed the risk of the in jury sustained under the circum- 
stances disclosed by the évidence. It is contended that the court com- 
mitted error in denying thèse motions. The plaintiff had been in the 
employ of the défendant company as a brakeman approximately a year 
at the time of the accident, which occurred on Friday, June 14, 1907, 
and had worked a considérable portion of that time as a switchman in 
the company's yard at Vancouver. The engine used in removing the 
freight cars from the Bouten-Perkins Spur on that day had been used 
for switching purposes on the Sunday before in the yard at Vancouver, 
the plaintiff raaking the couplings necessary for that purpose. He 
noticed at that time that the drawbar or drawhead at the front of the 
engtne was not in good working order, in that the front end of the 
drawhead was from Si to 3i^ inches lower than the rear end. It made 
it very hard to work the drawhead in moving it into position, and it 
made it necessary to run the engine with greater speed in order to 
efïect a coupling than would hâve been required if the drawbar or 
drawhead had been in proper condition and repair. The plaintiff, how- 
ever, madé the couplings with the drawhead in that condition ail day 
on the preceding Sunday in the Vancouver yard, but, on account of 
the difficulty in handling it, he would place it in such position so as to 
enable him to move it into place with his foot, as he did on the day of 
the accident, when approaching the car with which the coupling was 
to be made. He called the attention of a Mr. Ritchie, the foreman of 
the crew, and the person in charge of the switch yard at Vancouver, 
to the condition of the drawhead, and told him it was working entirely 
too hard. He had no occasion to use the engine again for the purpose 
of making a coupling until the foUowing Friday, the day of the acci- 
dent, and did not know that it was the same engine which had been used 
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in the yard on the Sunday before until he took hold of the drawhead 
for the purpose of placing it in position to make the coupling. Find- 
ing that the drawhead was still in the same condition in which he f ound 
it on the preceding Sunday, he gave the engineer the slow signal, which 
he expected would be observed. The engine was then within 15 or 20 
feet of the car. The engine did not slow down, but the plaintiff says 
that some engineers will run their engines within five or six feet of 
a car and then stop and simply touch the drawhead in making the coup- 
ling, and, when he found that the engineer was not slowing down after 
tlie signal to do so had been given, he supposed that thé engineer would 
follow that course. He had never worked with Heasley, the engineer, 
before the week during which the accident occurred, and he had no 
reason to suspect that his signal would not be heeded, He aimed to get 
the engine drawhead in position when within two feet of the drawhead 
of the car, but the engine was going too fast and came in contact with 
the drawhead of the car sooner than he had reason to expect. The 
plaintiff testified that the engine was going at the rate of at least six 
miles an hour, while the engineer and fireman say it did not exceed 
from three to four miles an hour. Both engine and car were equipped 
with automatic couplers; and a lever was running from the coupler to 
the side of the engine and also from the coupler to the side of the car 
with which a coupling coiild be made without going in between the 
cars, which levers were pulled, according to the testimony of Heasley, 
as follows: 

"The proper way to adjust the drawhead Is to place it in position with the 
hands .iiist as Mr. Liindberg says he did, and then get out to the side of the 
car and adjust the Icnudile by use of the lever which is for the purpose of bind- 
iiig the knuclile. 

"Q. Is it necessary for the brakeman to be between the engine and car when 
malcing the coupling? A. No, sir. He should adjust his drawbar, and then step 
out to the side and make the coupling by use of the lever with which this aud 
al! automatic couplings are provided; and if he is on a curve, and it is neces- 
sary to change the position of the, engine drawbar, he should stop the engine 
just before the couplings go together and adjust it in that way." 

The plaintiff testified that, after he had given the signal to slow 
down and discovered that it was not complied with by the engineer, it 
would not hâve been possible for him to hâve left his place on the 
engine without great danger to himself, in view of the surrounding 
circumstances and the speed of the engine. 

With référence to the rate of speed of the engine when approaching 
the car, the plaiiitiff says it was at least six miles an hour, while the 
engineer and firemah say it was not tnore than three or four miles an 
hour. The plaintiff testified that thé engine struck the drawbar of the 
car twice, while the engineer and firemari say that the engine and car 
came in contact but once. Défendant produced a witness who had h^d 
many years of practical railroad expérience, and who testified that, 
while it would not be^ careless for a brakeman to put his foot on the 
drawbar, yet he tbought it -would be careless for him to keep his foot 
there until the couplings c'anie together; it being dangerous because 
of the jar. Such other différences as there may be in the testimony 
given by the w^itnesses are not important in the considération of this 
case. The case is quite close, yet, after reading the whole testimony, 
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we are of opinion that the trial court did not err in refusing to direct 
verdict for the défendant. 

The law is well settled to the effect that, whenever there is room 
for a reasonable différence as to the inf erence and conclusions that may 
be drawn from the facts, the case should be submitted to the jury. 
"Whether there has been contributory négligence on the part of the 
plaintifï is a question for the jury, under the same circumstances and 
subject to the same limitations as the question whether there has been 
négligence on the part of the défendant." 1 Thompson on Négligence, 
§§ 425, 426, and cases cited; Rochford v. Pennsylvania Co., 174 Fed. 
81. 

The question of assumption of risk also involved considération of 
the facts and circumstances adduced upon the trial, and was properly 
submitted to the jury. 4 Thompson on Négligence, § 4657; Mason & 
O. R. Co. V. Yockey, 103 Fed. 265, 43 C. C. A. 228 ; Louisville & N. 
R. Co. V. Kelly, 63 Fed. 407, 11 C. C. A. 260 ; N. Y. & T. S. S. Co. v. 
Andersen, 50 Fed. 462, 1 C. C. A. 529 ; N. P. R. Co. v. Mares, 123 U. 
S. 710, 8 Sup. et. 321, 31 L. Ed. 296 ; Aider Co. v. Fleming, 159 Fed. 
593, 86 C. C. A. 419; New England Tel. & Tel. Co. v. Butler, 156 
Fed. 321, 84 C. C. A. 217 ; Eastern & Western Lumber Co. v. Ragîey, 
157 Fed. 532, 85 C. C. A. 296 ; N. P. R. Co. v. Herbert, 116 U. S. 
648, 6 Sup. Ct. 590, 29 L,. Ed. 755 ; Seewald v. Harding Lumber Co., 
49 Wash. 658, 96 Pac. 221. 

Thèse authorities are décisive of the questions involved. The cases 
cited by the counsel for plaintiff in error hâve been read and carefully 
considered, but they are not applicable to the facts in the présent rec- 
ord. We find no error, and the judgment of the Circuit Court must be 
affirmed. 
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SAME V. AIGLER et al. 

(Circuit Court of Apijeals, Eighth Cii'cuit. January 29, 1910.) 

Nos. 2988, 3011. 

1. Appeai, and Ebeob (§ 95*) — Appealable Obdeb— Finalitt of Détermina- 

tion. 

Where a court by Its recclver has taken possession of ail of the property 
of a- corporation in a creditors' suit, another créditer may in a proper 
case intervene in such suit as matter of right, and an order denying it 
such right is appealable. 

[Ed. Note. — For other cases, see Appeai and Error, Cent. Dlg. § 652 ; Dec. 
Dig. § 95.* 

Finality of JudgmentB and decrees for purposes of review, see notes to 
Brush Electric Co. v. Electric ImproYement Co. of San José, 2 C. C. A. 
379 ; Central Trust Co. of New York v. Madden, 17 G. C. A. 238 ; Prescott 
& A. O. Ry. Co. V. Atchlson, T. & S. F. R. Co., 28 C. C. A. 482.] 

2. Appeal and Ebeob (§ 143*) — Persons Entitled to Appeai/— Inteeveness. 

Where a petitioner was permitted to Intervene in a cause, and process 
Issued on Its pétition to bring in new parties, It thereby became a party 

•For other cases Ee« came topic & i hdmber in Dec. & Am. tiigs. 1907 to date, & Rep'r Indexai 
t Rchearlng denled Aprll 15, 1910. 
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to the cause, and the court cannot thereafter strike Its pétition from the 
files wlthout the right to appeal. 

[Ed. Note.— For other cases, see Appeal and Error, Cent. Die;, f; 921 ; Dec. 
DIg. § 143.*] 

3. Parties (§ 96*)— Intervention— Waiver of Objection. 

The complalnant In a credltors' suit, by cousentlng to the issuaiiee of 
process on a pétition of Intervention flled by another credltor and by de- 
murring thereto, vi'aiyed the right to thereafter object to the right of such 
creditor to intervene. 

[Ed. Note. — For other cases, see Parties, Cent. Dlg. | 1T5 ; Dec. Dlg. § 
96.*] 

4. Receivers (I 120*)— Power to Authorize Isstte or Receiver's Cektifi- 

CATES. 

A court of equity v?hieh has appolnted a recelver for the property of a 
railroad Company tobe administered for the benefit of credltors has power 
to authorize the recelver to mise money necessary for the préservation and 
management of the property by the Issuance and sale of receiver's cer- 
tiflcates, but such power is to be exercised with great caution, and, if pos- 
sible, With the consent or acqulescence of the parties Interested in the lund, 
and where there is objection receiver's certificates should not be issued on 
the unsupported pétition of the recelver. 

[Ed. Note. — For other cases, see Beceivers, Cent. Dlg. § 208 ; Dec. Dig. 
§120.* 

Eeçètvers' certificates, see note to Postal Tel. Cable Oo. v. Vane, 26 C. 
C. A. 350; Nowell v. International Trast Go., 94 C. C. A. 601.] 

5. EfccEivÈRs (1 117*)— Power to Authorize Issue of Receivers' Certificates. 

The power of a court of equity, whlch has undertaken the aduiiuLstratlon 
of railroad property through its recelver for the benefit of credltors to au- 
thorize the issue of receivers' certificates, is limited by, and Is coextensive 
with, its obligation to conserve the property in its custody, and any ex- 
penditure of money that has not thls primary purpose is beyond the power 
of the court, and unanthorized. 

[Ed. Note. — For other cases, see Receivers, Cent. Dlg. § 204 ; Dec. Dig. | 
117.*] 

6. Receivers (| 119*)— Power to Authorize Issue or Receivers' Certificates. 

A recelver was appointed for the property of a railroad conipany having 
a road 130 miles in lèugth in a credltors' suit by a creditor having a judg- 
nient for less than $2.400, and wlthin four months thereafter on applica- 
tion filed by the président of the eompany as agent of the recelver, uusup- 
Ijorted by any évidence, wlthout notice to other parties in Interest, and 
against the objection of a large creditor, the recelver was authorized to is- 
sue certificates to the amount of $200,000 to b« a part of a total issue of 
$500,000. Held, that the court exceeded its power in making such order, 
which, wlthout satlsfactory proof that the issue of the Certificates was nec- 
essary to conserve the property in the interest of credltors was wholly un- 
anthorized. 

[Ed. Note. — For other cases, see Receivers, Cent. Dlg, § 207 ; Dec. Dlg. § 
119.*] 

Appealg from the Circuit Court of the United States for the Eastern 
District of Oklahoma. 

In Equity. Suit by Ralph W. Aigler against the Oklahoma Central 
Railway Company and the Canadian Valley Construction Company. 
The Illinois Steel Company appeals from an order striking from the 
files its amended pétition m intervention and from an order author- 
izing Asa E. Ramsey as receiver for the défendant railroad eompany 
to issue receiver's certificates. Both orders reversed. 

*For otber casea see same topic & { nttmbbb In Dec. & Am. Qigs. 1907 to date, & Rep'r Indexe* 



ILLINOIS STEEL CO. V. RAMSET, 855 

June 2. mos, Ralph W. Aigler, as a judgment créditer of the Oklahoma 
Central Rallway Comr)any. flled a bill in the United States C5ircuit Court for 
the Easteni Bistrict of Oklahoma in behalf of himself and ail other creditoi-s 
îigainst said Railway Company and the Canadian Valley Construction Com- 
])ai)y, wherein he prayed for an aceounting between the Railvvay Company and 
the (Construction Company, and that ail the property, Income, tolls, issues, and 
profits as well as the assets of every name and nature of said défendant R«il- 
way Company miglit be sold at a judidal sale, and the proceeds thereof justly 
and equitably applied for the equal beneflt of ail creditors of said company in 
aeeordanee vvith their Just liens, rights. and elaims; that a receiver be ap- 
pointed to taUe possession of the property and assets of the Railway Company 
and administer the same under the direction of the court until a sale could 
be had. On the same day, by cousent of the Railway Company. Asa E. Ram- 
sey was appointed such receiver. On .Tuly 1, lOOS, the Illinois Steel Company, 
a corporation of the state of Illinois, and a créditer of the Railway Company 
in the sum of $129,124.64 for steel rails, steel spUce bars, steel traek spikes, 
and steel track bolts, sold to said Railway Company and used in the construc- 
tion of its railway, on leaye granted by the court tiled Its iietition in interven- 
tion in said action, and prayed therein that process issue agalnst ail parties 
interested, and that upon final hearing the claim of said Steel Company be 
adjudged a prior lien on ail the property of said Railway Company and paid 
by the receiver as a preferred debt and obligation of said Railway Company. 
July 23, 1908, Aigler, through his attorneys, flled in court a consent that the 
Steel Company, as intervener, should hâve a writ of subpœna against ail par- 
ties in interest not then of record in said suit. On September 15 and 16, 1908, 
Aigler, the coniplainant, and Ramsey, the receiver, demurred to the pétition 
in intervention for want of equity. October 10, 1908, after argument, the 
court sustained the demurrer of Aigler, and granted leave to the Steel Com- 
pany to aniend its pétition witliin 30 days. Novemher 6, 1908, the Steel Com- 
pany iiled its amended pétition in intervention, which was as follows: 

"(1) That it is a corporation duly organized and existing under and by vir- 
tue of the laws of the state of Illinois ; that it has its principal place of busi- 
ness in tlie City of Chicago, in the county of Cook, in sîiid state ; that it is en- 
gaged in the business, among other things, e£ manufacturiug and selling steel 
rails, splice bars, spikes, ami bolts. 

"(2) That the Oklahoma Central Railway Company is a coriwratlen organ- 
ized and existing under and by virtue of the territory of Oklahoma, now state 
of Oklahoma. and a citizen of the state ef Oklahoma, and the Canadian Val- 
ley Constructiim Comi>any is a corporation organized and existing under and 
by virtue of the laws of the United States, applicable to and in force in the 
territory formerly known as Indian Territory, now a part of the state of 
Oldahoma; that said défendant, th© Oklahoma Centr.al Railway Company, 
is authorized to construct. own. and operate a railway frora the city of IJehigh 
in a northwesterly direction through the counties of Coal, Pontotoc, Garven, 
McLain, and Grady, ail located in the Eastern judicial district of Oklahoma; 
that the Canadian Valley Construction Comi>any was organized for the pur- 
Iiose of constructing tlie railroad aforesaid. 

"(31 That on the 23d day of Decem'ber. 1905. your intervening petitioner 
entered into a written contract with said défendant, the Oklahoma Central 
Railway Company, to sell and deliver to the said Railway Company, 15,000 
gross tons of No. 1 steel rails ; aiso a suffleient quantity of Its standard steel 
.siilice bars to lay the rails covered by said contract. said Railway Comjiany 
agreeing to accei)t not exceeding 5 per cent, of No. 2 steel rails, in addition 
to the above-mentioned quantity of Xo. 1 steel rails, and said Railway Com- 
pany, agreeing to pay for first (piality steel rails .'F28 ]ier gross ton and $20.00 
per gross ton for second quality steel rails and |].50 per 100 pounds for said 
splice bars, said parties also agreeing to furnish and receive the necessary 
standard steel track spikes at .$1.85 per one hundred pounds and the necessary 
standard steel track bolts at $2.45 per one hundred pounds. 

"(4) That your petitioner in fulfiUment of said contract delivered to said 
Railway Company 13,4.30 1110/2240 tons of first quality steel rails, BTO- 
-■''-"/2240 tons of second quality steel rails, 4,205 kegs of spikes, 785 kegs of 
bolts, and 907 is^o/^,^,, tons of sitllce bars; that the balance of said steel 
vails, spUce bars, spikes, and holts called for by said contract were not de- 
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llvered for the reason tliat said défendant Eailway Company was in default 
under sald contract, lu that it liad failed to pay for the material already de- 
livered in accordance with the ternis of said contract. 

"(5) That there becaïue due to your petitioner under the ternis of said con- 
tract long before the filiiig of this pétition the suni of $129,424.64, together 
with interest thereon ; tliat there is now due and owing to your petitioner 
from said Eailway Company under the ternis of said contract, after allowiug 
said Railway Company ail Just and proper crédits, tUe sum last above meu- 
tioned. 

"(6) That your petitioner has frequently requested said Railway Coniiiany 
to pay your petitioner the balance so due aiid uiipaid, but said Railway Com- 
pany has neglected and failed so to do. 

"(7) That ail of the steel rails, splice bars, spikes, and bolts delivered as 
aforesaid by your petitioner to said Eailway Company were used as your pe- 
titioner is informed and believes in the construction, maintenance, opération, 
and repair of the railroad of said Eailway Company ; that ail or a part of 
said material was necessar.y and essential as your itetitiouer is informed and 
believes to enable said défendant to operate its road as a going concern ; that 
such use of said steel rails, splice bars, spikes, and bolts has largely inereased 
and added to the value of said railroad, and has subtantially inereased the as- 
sets of said défendant Eailway Company ; that by means and by reason of 
such use of said steel rails, splice bars, spikes, and bolts your petitioner ought 
to hâve and is entitled to a lien upon ail the property, real, Personal, and 
mixed, of said défendant. 

"(8) That your petitioner is the holder as security for its claim of 100 first- 
mortgage trust bonds of said Eailway Company, which sald bonds are seeured 
by a trust deed to Western Trust Savings Bank of Chicago, 111., couveying 
to sald bank ail of the property of said Railway Company of every kind, char- 
aeter and description, including rights and franchises ; that said trust deeds 
securing said bonds is a lien upon ail of the property of the Oklahonia Central 
Railway Company, and that as the holder of 160 of the bonds seeured by said 
trust deed this petitioner is entitled to and has a lieu upon ail of the assets 
of said Eailway Company. 

"(9) That said défendant, the Eailway Company, was organized as your pe- 
titioner is informed and believes some time in the month of September, 1904, 
for the purpose of building a Une of railway as above alleged in the second 
paragraph hereof ; that the persons who were connected with and were in- 
strumental in the organization of said Eailway Company were, as your peti- 
tioner is informed and believes, Dorset Carter, of Pureell, Oklahoma, Herman 
Wollenburger, J. S. Keefe, WlUoughby G. Wallen, and Joseph E. Otis, of Chi- 
cago, Illinois, Solomon Frederick Van Oss, The Hague, Holland, and certain 
other persons to your petitioner unknown ; that the authorized capital stock 
of said Company is $10,000,000 ; that thereafter and prier to the 14th day of 
September, 1905, thèse sanie persons caused to be incorporated the Canadian 
Valley Cionstruetion Company with a capital stock of .$30,000, of whicli as 
your petitioner Is informed and believes $16,000 has been paid in ; that the 
président of said Eailway Company has at ail times been one Dorset Carter, 
who has also acted and is now acting as gênerai manager of said Construction 
Company ; that the offlcers and directors of said Construction Coniiiany whose 
names are unknown to your petitioner with the exception of said Dorset Car- 
ter, hâve been and are mère dummies ; that said Construction Company lias 
always been and is now under and subject to the control of the offlcers and 
directors of said Eailway Company ; that the said Construction Company 
was organized 'by the persons aforesaid for the sole purpose of building the 
railroad of said Railway Company; that, through said Construction Com- 
pany, the persons aforesaid planned to use and put upon the niarket an 
aniount of stock and bonds largely in excess of the cost of the railroad of said 
Eailway Company ; that said Construction Company was organized as afore- 
said nierely as a schenie or device to enable the xiersons aforesaid to obtain 
ail of the capital stock of said Eailway Company. 

"(10) That pursuant to said schenie, the offlcers and directors of said Rail- 
way Cbinpany, on or about the 14th day of September, 1905, entered iiito a 
contract purporting to be made between said Eailway Cbmpaiiy and said Con- 
struction Company, but as a matter of fact between said offlcers and directors 
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as représentée! by the Railway Company and tliemselves ; tliat in and hy the 
terms of said contract sald Construc-tiou Company agreed to construct thp 
Une of railway of sald Railway Company aloiig the route already surveyed, 
said Construction Com[)any to furnish, secure, and pay for ail necessary rlght 
of way and ail materlal used in the construction of sald Toad, to construct 
necessary water tanks, to bnlld ail necessary fence, to construct and furnish 
complète station buildings, side tracks, repair shops, englue houses, turnta- 
bles, coal chutes, and six steel bridges, and to equip said road when eon- 
structed with rolling stock and motive power, and provide at its own expense 
the best and most suitable tools and appUances ; said Construction Company 
further to pay in fuU for ail materials and equipment by it furnished for the 
construction and oiieration of the Une, and for ail labor and every other lla- 
bility incurred in connection with the construction of said road ; that in pay- 
ment therefor sald Railway Company agreed to pay or cause to be paid to 
the Construction Company as and wlien it comi)leted each 10 miles of the 
main Une of said road, its first-mortgage 5 per cent, gold bonds to the amount 
of $200,000 and $200,000 of its capital stock ; that your petltioner is Inf ormed 
and believes that it was the bellef and expectation of the incorporators of 
said Railway Company being the persons aforesaid that said railroad could 
be built and equipped in accordance with the terms of said contract for not 
exceeding $18,000 per mile ; that the actual cost of the construction and equip- 
ment of said railroad proved to be about $19,000 per mile ; that the cost of 
the construction and equipment of said railroad did not exceed $20,000 per 
mile; that the total length of said railroad is approximately 130 miles and 
that the total cost thereof bas l>een considerably less than $2,600,000. 

"(11) That thereafter on or about the Ist day of November, 1905, said per- 
sons caused a trust deed to be made by the Railway Company to Western 
Trust & Savings Bank of Chicago, dated the flrst day of November, 1905, 
whereby said Railway Company conveyed to said trustée ail of its estate and 
property, includlng its right of way in trust to secure a total authorized issue 
of first-mortgage 5 per cent, gold bonds, not exceeding In the aggregate $10,- 
000,000, said t>onds being dated the Ist day of December, 1905 ; that under 
and pursuant to the original plan and schéma of the Incorporators of said 
railroad bonds of the total sum of $2,640,000 were executed by said Railway 
Company and certified by said trustée, and delivered as your petltioner is in- 
formed and believes either to said Construction Company or to the incorpora- 
tors of said Railway Company, said bonds being delivered during the course 
of the construction of said railroad ; that additional bonds as your petltioner 
is inf ormed and beUeves bave been issued and certiUed amounting to $540,000 ; 
that the persons heretofore referred to as the incorporators of said railroad 
caused said Railway Company to issue to sald Construction Company a cer- 
tlfioate or eertiflcates for 27,100 shares of the capital stock of sald Railway 
Company of the par value of $2,710,000. 

"(12) That after the organization of said Railway Company and said Con- 
struction Company, the persons mentloned above and others who were un- 
known to your petltioner as your petltioner is informed and beUeves, organ- 
iy.eû a syndleate for the purpose of disposing of the stock and bonds of said 
Railway Company ; that ail of said stock and bonds Issued as aforesaid were 
turned over as your petltioner is informed and believes to sald syndicate ; 
that said syndicate was controUed and managed by Herman WoUenburger, 
at the time of the organization of said Railway Company the vice président 
of tlie Western Trust & Savings Bank, the trustée of said bonds, Joseph E. 
Otls, tlie président of said bank, Solomon Frederick Van Oss, and J. F. Keefe. 
heretofore referred to. and Abraham Oppenheim ; that said syndicate as your 
petltioner is informed and believes entered into a contract with sald Con- 
struction Company by the terms of which said syndicate agreed to underwrite 
the bonds and stocks received by said Construction Company from said Rail- 
way Company on the basis of $800 for each bond and each 10 shares of stock 
— that is to say, sald Construction Company was to receive for every bond and 
10 shares of stock of said Railway Company the sum of $800; that under 
and pursuant to sald agreement ail of the outstanding bonds and 27,100 shares 
of stock of said corporation were delivered to said syndicate; that neither 
sald Construction Company nor said Railway Company has ever received any 
compensation or considération for the shares of stock issued by said Railway 
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Company to sald Construction Company and by said Construction Company 
delivered to said syndlcate. 

"(13) That your petitioner is informed and believes tliat said syudicate now 
owns many of said bonds; tliat it has sold a large part tliereof to various 
persons whose names are to your petitioner unlsnown at a discount of ap- 
proxlmately 20 cents on the dollar upon the agreement and understanding that 
sucli purchasers are to participa te in the capital stock of said corporation on 
a basis unknown to your petitioner ; that said syndicate has issued to puï- 
chasers of said bonds a eertificate evidencing the interest of said syndlcate 
member and said purchaser in the stock of said Railway Company ; that the 
records of the commissloner of corporations of the staté of Oklahoma show 
that the 27,100 shares above mentioned stand on the books of the Oklahoma 
Central Railway Company in the name of .the Canadian Valley Construction 
Company, but hare tieen indorsed in blank by said Canadian Construction 
Company and are in the hands of the folio wlnj; named trustées: Joseph E. 
Otis, The Rookery, Chicago ; J. S. Keefe. No. 1222 Commercial National Bank 
Building, Chicago ; H. WoUenhurger, ïhe Rookery, Chicago ; S. F. Van Oss, 
ïhe Hague, Holland; that by reason of the facts above set forth the said 
trustées, Joseph E. Otis, J. S. Keefe, H. WoUenburger, and S. P. Van Oss are 
personally liable to said Railway Company for the amount of the par value of 
the stock standing in theip names ; that each of the participators in the syn- 
dicate to the extent of hls participation is likewise liable to said Railway 
Company. 

"(14) Your petitioner further show-s that some time prior to the 2d day ot 
June, 1908, the f unds derived f rom the sale of said bonds became exhausted ; 
that said Railway Company and said Construction Company were both heavily 
in debt; that said railroad was not entirely completed and equipped, and the 
members of said syndicate were unable to raise further funds from the sale 
of addltional bonds for the purpose of paying ofC the indebteduess of said 
Company and oompleting said railroad ; that for the purpose of financing said 
railroad until it should prove to be either a success or a failure, aud for the 
further purpose of hinderlng and delaying the creditors both of said Railway 
Company and of said Construction Company, the members of said syndicate 
determined to place said Railway Company and said Construction Company 
in the hands of receivers ; that thereupon, as your petitioner is informed and 
believes, ail or a part of the members of said syndicate belng the same per- 
sons who had planned and procured the incorporation of said Railway Com- 
pany and said Construction Company, acquired from Fairbanks, Morse & Cq., 
of Chicago, 111., a note of said Railway Company in the gum of $2,301.11 ; that 
thereafter on the 2d day of June they caused a suit to be commenced on the 
common-law side of this court by Riilph W. Aigler on said note ; that on the 
same day Judgment was confessed by Dorset Carter, the président of said 
Railway Company, and a .iudgment was entered for the sum of $2,424.3-l ; 
that thereafter on the same day — that is, on the 2d day of June, 1908 — an 
exécution was issued on said judgment, and a return of said exécution (no 
property found) was at once made at the direction of counsel for plaintiff ; 
that your petitioner is informed and believes and so states tlie facts to be that 
no levy or demand was made; that said judgment was obtained and said re- 
turn was procured for the sole purpose of giviug the court jurisdictiou to en- 
tertain a creditor's bill ; that your petitioner is informed and believes and so 
states the fac-t to be that the issuance of said exécution and the return there- 
of (no proi>erty found) was not made in good faith; that thereafter and on 
the same day said persons composing said syndicate caused a creditor's bill 
to be iiled by said Aigler upon said judgment and a receiver to be appointed 
for said Railway Company ; that said creditor's bill was based upon the judg- 
ment above mentioned and the return of an exécution thereon (no property 
found); that because of the fact conneeted with the issuance and return of 
said exécution this court had no jurisdiction to entertaiu said creditor's bill 
and to appoint a receiver of said KaUway Company ; that therefore said 
creditor's bill should be dismissed and said receiver discharged ; that so far 
as the above facts are matters of record your petitioner refers to the records 
and files of this court in the case above deseribed, and makes said records and 
Mies a part hereof. 
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"(15) That iipon the saine day— that is, on the 2d day of .Tune, 1908— lîer- 
man Wollenburger, vice président of the Oldahoma Central Railway Company 
and formerly vice président of Western Trust & Savings Banlî, trustée under 
said mortgage, one of tlie managers of said syndicate, commenced a suit on 
the comnion-law side of this court against tlie Canadian Valley Construction 
Company ; that on the same day a confession of judgment was filed by the 
Construction Company by Dorset Carter, its gênerai manager, and an answer 
was filed admittiûg said Indebtedness to J. P. Sharp, the gênerai attomey of 
said Railway Company and of said Construction Company and one of the di- 
rectors of said Railway Company, and thereupon a judgment was entered In 
the sum of $5,175; that on the same day au exécution was issued and re- 
turned by order of counsel for coniplalnant (no property found) ; that on the 
same day — that Is, on the 2d day of June, 1908 — a credltor's bill was filed by 
said Wollenburger based upon said judgment, and a recelver was apix)lnted 
by this court ; that your petitioner is informed and believes and so states the 
faet to be that no demand was made for payment of the judgment af oresald ; 
that no levy was made upon said exécution, and that the same was not re- 
turned in good faith (no property found), 'but that said judgment was entered, 
and said exécution issued and caused to be retumed (no property found) for 
the sole purpose of enabllng said syndicate to place said Construction Com- 
pany in the hands of a receiver ; that, for the purpose of giving said pro- 
ceedlng a semblance of good faith and (airness, a blU of intervention was 
filed on the 4th day of June, 1908, by Solomon Frederick Van Oss, Alexander 
Van Oss, and Jacobus Santllhano, copartners trading under the firm name of 
Van Oss & Oo., and Abraham Oppenheim, Louis Den Béer Poortugael, and 
François Van Alphan, copartners trading under the firm name of Oppenheim 
& Van Till, whose flrms were both members of the syndicate above mentioned, 
setting up that they were holders of a large amount of the bonds of said cor- 
poration and stockholders In said corporation and jolning in the prayer of 
said credltor's bill for the appolntment of a recelver ; that because of the 
facts alleged above said credltor's bill should be dlsmissed and said receiver 
discharged ; that, so far as the things above alleged are matters of record, 
your petitioner refers to the flles and records In this court in the cases de- 
serlbed above and makes said files and records a part 'hereof. 

"(16) ïhat on the same day — that Is, on the 2d day of June, 1908 — the same 
persons who had caused the sults above mentioned to be begun against said 
Railway Company and said Construction Company caused a bill to be filed by 
the Western Trust & Savings Bank as trustée under the trust deed herein- 
before described In this court for the apparent purpose of foreclosing said 
trust deed ; that the prayer of said bill Is for a foreclosure of said trust deed 
and for the appolntment of a receiver ; that In and by said trust deed it was 
and is the duty of said trustée to protect the interests of the holders of the 
bonds secured by said trust deed ; that sald trustée unmlndful of its duty un- 
der said trust deed caused said bill to be filed for the sole purpose of rendering 
more stable if possible the apiiointment of the receiver apjwinted In the case 
of Algler V. Oklahoma Central Railway Company, above mentioned, and for 
the addltlonal purpose of hinderlng and delaying the creditors of said Rail- 
way Company ; that the actions of said trustée in this mattor are eutirely di- 
rected by the promoters of said Railway Company and the syndicate afore- 
sald, and its actions In bringing this suit were entirely in behalf of said per- 
sons ; that at least two of the oflicers of said Western Trust & Savings Bank 
are dlrectly and financlally interested in promoting sald rallroad; that the 
président of said bank is one Joseph B. Otis, who is also one of the managers 
of the syndicate hereinbefore mentioned, and one of the trustées holding prae- 
tlcally ail of the stock of said Railway Company ; that the secretary of sald 
bank Is one Willoughby G. Wallen, who is also the treasurer of said Railway 
Company, who, as your petitioner is Informed and believes, Is largely inter- 
ested in said underwritlng syndicate ; that slnce the institution of said suit 
by said Western Trust & Savings Bank nothlng further bas been done there- 
in ; that no effort has been made by said trustée to intervene or take part In 
the suit of Algler v. Railway Company, aforesald, but on the contrary said 
trustée has wholly neglected to protect the interests of the bondholders in 
sald suit. 
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"{17) That yonr petitioner is informed and believes and so states tlie fact to 
be that the real holders and owners of the note given by tlie Oklahoma Cen- 
tral Eailway to Pairbanks, Morse & Co., above described upon whlch the 
Judgment was obtained by said Aigler and said eredltor's bill by hlm brougUt 
are largely Indebted to said Eailway Company, upon subscriptions to the cap- 
ital stock of said company ; that the Indebtedness due said Railway Company 
from the holders and ownera of said note should be set ofC as against the 
amount due upon said note ; that iu case this is done, It will be fonnd that 
the holders and owners of said note are largely indebted to said Railway Com- 
pany over and above the amount of said note. 

"(18) That your petitioner is Informed and believes and so states the fact to 
be that the said Herman Wollenburgei-, the plaintlff in the action on the com- 
mon-law side of this court above described and the complainant in the ered- 
ltor's bill bereinabove meutioned is largely indebted to said Kailway Com- 
pany for unpaid subscriptions to its capital stock ; that it will be found that 
said Wollenburger is indebted to said Kailway Company largely in excess of 
the amount due on said note ; that such indebtedness for said unpaid sub- 
scriptions should be set ofE as against the amount due said Wollenburger on 
the note described in said actions. 

"(lO) Your petitioner further allèges that the institution of ail of said ac- 
tions is a part of the scheme of the promoters of said Eailway Company and 
the members of said syndicate to avoid their liabllity as stockholders and to 
hinder and delay their creditors ; that although each one of said actions pur- 
ports to be 'brought in good faith by différent parties represented by différent 
counsel and solicitors, nevertheless, as your petitioner is informed and be- 
lieves ail of said actions were instituted at the instigation of the same parties 
and are being condueted by the same counsel ; that this court should eitlier 
dismiss ail of said actions and discharge the receivers appointed therein, or 
If it is believed that a receiver should be allowed to remain In charge of the 
property of said railroad for the purpose of protecting the interests of ail par- 
ties, then ail of said suits should be Consolidated and a new receiver ap- 
pointed to take charge of and manage ail of the properties of said Eailway 
Company. 

"(20) That the organization of the Canadian Valley Construction Company 
was a fraudulent devlce and scheme of the promoters of said railroad for the 
purpose of enabling them to obtain possession of and hold, or place upon the 
market, the stock of said railroad company without paying therefor ; that 
said scheme was and is a f raud upon the creditors of said Eailway Company ; 
that by means of said devlce stock of the par value of $2,710,000 was Issued 
and delivered without any considération therefor whatsoever ; that many 
persons, as your petitioner is informed and believes, are équitable owners of 
a part of said stock, the légal title to which is in the trustée above nientioned ; 
that ail the members of said syndicate and ail of the équitable holders of said 
stock recelved and obtalned their interest in said stock whlle knowing that 
nothing whatsoever had ever been paid therefor, and that said stock was 
whoUy unpaid for; that if a receiver is continued In charge of the property 
of the said Railway Company he should be directed to proceed at once by ap- 
propriate action to collect the amounts unpaid on the subscriptions to the cap- 
ital stock of said Railway Company ; that if a sale of the assets and prop- 
erty of said Railway Company shall be found to be necessary before the in- 
stitution of the action last above mentioned then said assets and property 
should be sold subject to said mortgage. 

"(21) That your petitioner brings this bill in behalf of himself and ail other 
creditors of said défendant similarly situated." 

The Steel Company in its prayer prayed that ail the parties mentioned in 
Its said pétition should be made parties défendant ; that the bllls of Aigler 
and Wollenburger be dismlssed and the receivers discharged; that if the 
court should détermine that said creditors' bllls should not be dismlssed, then 
that they be Consolidated and proceeded with as one case; that your peti- 
tioner be allowed to become a co-complainant In said Consolidated cause, and 
that a new receiver be appointed therein ; that the Intervening pétition of the 
Steel Company might stand as an answer of the Steel Company to the bills 
of complalnt In the Aigler and Wollenburger suits ; that the relief asked for 



ILLINOIS STEEL CO. V. KAM8ET. 861 

In said bills te deuied; that in the event said creditors' bills should not be 
dismissed that an account niiglit be taken as to the claim of the Steel Com- 
pany against the Oklahoma Central Railway Company, and the amount found 
due from said Railway Company to your petitioner ascertained, and that said 
Steel Company might be decreed to be entitled to a lien upon ail of the prop- 
erty of said Oklahoma Central Railway Company, or its receiver might be de- 
creed to pay to said petitioner the amount so found due with interest thereon 
in due course as a prlor and preferred debt of the Railway Company. ïhe 
bill of intervention also prayed for process and gênerai relief. 

Upon the filing of the amended pétition in intervention on November 6, 
1908, Algler, through his attorneys, moved the court for an order setting aslde 
and vacatlng the order of July 1, 1908, allowing the Steel Company to inter- 
vene and so much of the order made October 10, 1908, as gave the Steel Com- 
pany leave to file an amended pétition, and striklng from the files the original 
and amended pétitions in intervention. The court after argument on Novem- 
ber 6, 1908, granted said motion, and struck both the amended and original 
pétitions in intervention from the files of the court. The Steel Company on 
the same day appealed from said order to this court, and the appeal is No. 
3,011 of this record. ïhat there may be no confusion in regard to the record 
It may be statèd that one Gibson was appointed receiver of the Construction 
Company in the Wolleuburger suit on June 2, 1908, but was ordered by the 
court on August 7, 1908, to turn over the possession of the property in his hands 
to Ramsey, the receiver of the Railway Company, which was accordingly done. 

On October 10, 1908, Dorset Carter, stated in the intervening pétition of the 
Steel Company to hâve beeu tbe président of the Railway Company and gên- 
erai manager of the Construction Company, as agent of Ramsey, the receiver 
of the Railway Company, applied to the court for the issuance of reeeiver's cer- 
tiflcates, and based his application on a pétition verifled by himself. It does 
not appear that any notice was given of this application to any one interested. 
It does appear, however, by an order of the court niade on the same day that 
the Steel Company did not hâve suffleient notice thereof. The order of the 
court sustalning the demurrer of Aigler to the original pétition in Intervention 
contained the following: 

"It is further ordered that leave be granted to said Illinois Steel Company 
to file its amended Intervening pétition wlthin thirty days from this date. And 
said cause then coming on to be heard upon the pétition of the receiver herein 
recommending the issuance of the reeeiver's certificates and it appearing to the 
court that said intervener, Illinois Steel Company, desires to file objections to 
said pétition, and it further appearing to the court that said intervener has 
not had suffleient notice of said application to enable it to prépare such objec- 
tions, and it appearing also that there is an immédiate necessity of proceeding 
wlth the hearing of said cause upon motion of solicitors for said intervener, 
Illinois Steel Company, it is ordered that said intervener, Illinois Steel Com- 
pany, be granted leave to file objections to the application of the receiver herein 
for the issuance of reeeiver's certificates wlthin thirty days from this date ; 
that said hearing be had as if said objections had already been flled, and that 
said objections when flled be filed nunc pro tune as of October 10, 1908, and re- 
late back to said date for ail purposes." 

The court, however, in face of the adniitted fact of want of notice, on the 
pétition alone of Carter and ou the same day it was filed, made the following 
order: 

"And it is further ordered, adjudged, and decreed that Asa E. Ramsey, as re- 
ceiver herein, be and he is hereby authorlzed and directed forthwlth to issue 
and negotiate for the best price obtainable not less than 85%, his reeeiver's 
certificates in the dénomination of $1,000 hearing Interest at the rate of 6% per 
annum, payable semi-annually, the certain installments for such to be evi- 
deuced by coupons in appropriate form, such certificates to mature three years 
after date, with the right, however, to the receiver to redeem the same at par, 
and accrued interest at any time after the sale of said Railway Company's 
Ijroperty pursuant to a decree of this court upon giving 30 days' notice by pub- 
lisliing such notice once each week in some newspaper of gênerai circulation in 
the State of Oklahoma and some newspaper of gênerai circulation published in 
the State of New York in the principal sum of $100,000, the proceeds wliereof 
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are to be used in the payment of such obligations as remain unpaid Incurred by 
the receiver of the Oanadian Valley Construction Company wtlle in the man- 
agement, control, and opération of said Railway Company or paying the un- 
paid obligations Incurred by the receiver hereln in the management, control, 
and opération of sald railway ; for defraylng the expansés of repairlng and 
ballasting of the roadbed of sald Railway Company not exceedlng $25,000 ; (or 
building platforms and stockpens at convenlent points along the rlght of way, 
not exceeding $4,000 ; for building piers for the support of and installing a steel 
bridge over the Washlta river not exceedlng $5,000 ; for paying notes of the 
sald Railway Company held by the Pullman Company due upon the Ist days 
of June, July, August, September, and October, respectively, not exceedlng 
$4,500 ; for paying George Rlstlne $210 for premlum on Insurance upon passen- 
ger equipment ; for paying amount due Atchlson, Topeka & Santa Fé Railway 
Company upon freight $4,007.85 ; for paying trafllc balances to Connecting car- 
riers not exceeding $12,000 ; for paying terminal rental due Chicago, Rock 
Island & Pacific Railway Company $3,635.50. The balance of the proceeds of 
said $100,000 certiflcates, if any, after defraying the items hereinbefore provided 
for to be reported to this court, and to be held subject to the further direction 
of this court. Be it further ordered, adjudged, and decreed that the said Asa 
B. Ramsey, as receiver hereln, be and he is hereby authorized and directed to 
issue his receiver's certiflcates of the same issue and upon the same terms in 
such amount as may be necessary to ralse funds to pay such labor and salary 
claims, if any, incurred prier to June 2, 1908, as may hereafter be allowed as 
preferred claims agalnst said Railway Company not to exceed $194,000 lu ad- 
dition to the amounts heretofore authorized; such last-named certiflcates not 
to be Issued hefore such claims are allowed as preferred agalnst said Railway 
Company. Be it further ordered, adjudged, and decreed that ail of the re- 
ceiver's certiflcates hereln authorized to be sold shall be a portion of a total 
issue of receiver's certiflcates not to exceed $500,000, ail of equal priority and 
lien, and that there shall remain in this court the rlght from time to time as 
in its judgment occasion may requlre to authorize and direct without notice to 
the holders of the certiflcates hereln authorized, but upon due notice to ail par- 
ties to this cause, further sales of the receiver's certiflcates, the total of whlch, 
however, with those hereln authorized, shall not exceed $500,000, which shall 
ail be a portion of a total issue of $500,000 ail of equal priority and lieu, and 
that such certiflcates now hereln authorized or hereafter to be authorized por- 
tions of said $500,000 shall be flrst prier and parauiount liens upon ail and 
singular the property, real and Personal, of the said Oklahoma Central Rail- 
way Company, Including the rlght of way, cars, locomotives, englues, machine 
shops, station houses, tools, buildings, equipment, and appurtenances superior 
to the lien of the trust deed securlng the bond of said Railway Company and 
superior to ail and every other lien or Incumbrance whatsoever, but without 
priority or préférence of one certlficate over another by reason of its prior issue 
or for any other reason." 

Prom this order the Steel Company appealed, and the appeal Is No. 2,988 of 
this record. 

William D. McKenzie (K. K. Knapp, R. W. Campbell, D. M. Tib- 
betts, and Fred W. Green, on the brief), for appellant. 

George C. Preston (Charles H. Hamill, Lessing Rosenthal, and J. 
H. Gordon, on the brief), for appellees. 

Before SANBORN, Circuit Judge, and CARIvAND and POL- 
LOCK, District Judges. 

CARLAND, District Judge (after stating the facts as above). Thèse 
appeals hâve been submitted upon one record. We ,are met at the 
threshold of appeal No. 3,011 with the objection that the order of 
November 6, 1908, striking the pétition in intervention of appellant 
from the files is not appealable. The reason for the objection is the 
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raie stated in Crédits Commutation Company v. United States, 91 
Fed. 573, 34 C. C. A. 14, as f ollows : 

"When leave to intervene In an equlty case is asked and refused, the rule so 
far as we are aware Is well settled that the order thus made denying leave 
to Intervene Is not regarded as a final détermination of the mérita of the clalm 
on whlc6 the Intervention Is based, but leaves the petltioner at fuU Uberty to 
assert hls ri^hts In any other appropriate form of proceedlng. Such orders not 
only la<* the flnality which Is necessary to support an appeal, but It Is usually 
sald of them that they cannot be revlewed because they merely Involve an ex- 
ercise of the discretlonary powers of the trial court. ' Ex parte Outtlng, 94 U. 
S. 14 [24 L. Ed. 49] ; Hamlln v. RaUroad Co., 78 Fed. 664 [24 C. C. A. 271, 36 
L. E. A. 826]; Jones & Xaughlins v. Sands, 79 Fed. 913 [25 O. C. A. 233]; In 
re Street, Petltloner, 62 Fed. 218 [10 C. C. A. 446]." 

In this same case, however, the court also said ; 

"It is donbtless true that cases may arlse where a déniai of the rlght of a 
thlrd imrty to Intervene therein would be a practlCal déniai of certain relief to 
whlcE the intervener is falrly entltled and can only obtaln by an intervention. 
Oasee of thls sort are those where there is a fund In court undergolng admin- 
istration to which a thlrd party asaerts some right which wlll be lest in the 
event that he is not allowed to intervene 'before the fund is dlsslpated. In 
such cases an order denying leave to intervene is not discretlonary with the 
chanceUor, and wlll generally fumlsh the basis for an appeal slnce It finally 
disposes of the intervener's claim by denying him ail rlght to relief." 

The above language was approved by the Suprême Court in the 
same case on appeal. 177 U. S. 315, 20 Sup. Ct. 636, 44 L. Ed. 782. 
In the case at bar the trial court had taken possession of ail of the 
property the Railway Company had. The Steel Company, if it were 
to hâve anything to say as to the disposition of saià property, was 
obliged to intervene so that it could be heard in the protection of its 
rights. It could not go anywhere else. The bill filed by Aigler by its 
very terms was filed as mueh for the benefit of the Steel Company as 
Aigler, The Steel Company, however, is not obliged to rely upon the 
exception to the gênerai rule above stated in order to sustain its right 
to appeal from the order which ousted it as intervener. The case pre- 
sented is not one where a court has refused to permit a stranger to the 
record to intervene. The court did permit the Steel Company to 
intervene and consent that process issue on the pétition in intervention 
to ail parties not of record was given by Aigler the complainant. Aig- 
ler, and Ramsey, the receiver, demurred to the pétition for want of 
equity and the court on argument sustained the demurrer of Aigler 
with leave to the Steel Company to amend its pétition. By thèse pro- 
ceedings the Steel Company became a party to the cause, and the court 
could not finally dispose of its rights as it attempted to do without the 
right of appeal. We now corne to consider the merits of the order 
striking the amended intervening pétition of the Steel Company from 
the files. We are not informed by the record as to the grounds upon 
which the trial court based its décision. 

We hâve a right to infer, however, that the ruling of the court was 
based upon the grounds stated in the motion for the order and they 
were as f ollows : First, that the intervening pétition did not show that 
the Steel Company had any lien upon the property of the Railway 
Company in the hands of the court ; and, second, that said pétition did 
not show that the Steel Company was in any wise interested in the ad- 
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ministration of the estate iil the possession of the court. Maniîestly 
neither one of thèse grounds were tenable. The Steel Company was 
the holder of bonds of the par value of $160,000 secured by a fîrst 
mortgage on ail the property in the hands of the court and it was in- 
terested in the estate as a creditor for materials furnished the Railvvay 
Company to construct the road in the sum of $129,124.64. What sort 
of logic is it which.permits Aigler with a claim of less than $2,500 to 
invoke the action of the court, and dénies the same privilège to the 
Steel Company? As was said bv the Suprême Court in Louisville 
Trust Co. v. Louisville, etc., Ry.,'l74 U. S. 687, 19 Sup. Ct. 831 (43 
L. Ed. 1130): 

"The faets apparent on the face of the record were such as justlfled inquiry, 
and uijou tUose facts, supported by the positive and rerifled allégations of the 
petltioner It was the duty of the trial court to hâve stayed proceedings and 
given time to produce évidence in support of the charges. Taking them as a 
vt'hole they are very suggestive, Independent of positive allégation ; so sugges- 
tive, at least, that, when a distinct and verified charge of wrong was made, the 
court should hâve Investigated it." 

The Steel Company was entitled to intervene as a bondholder and 
as a gênerai creditor, the proceeding being one to distribute ail prop- 
erty of the Railway Company. L,ouisvilTe Trust Co. v. Louisville, 
New Albany & Chicago R. R. Co., 174 U. S. 674, 19 Sup. Ct. 837, 43 
L. Ed. 1130 ; Savings & Trust Company v. Baer Valley Irrigation Co. 
(C. C.) 93 Fed. 339 ; Farmers' Loan & Trust Co. v. San Diego Street 
Car Co. (C. C.) é^ Fed. 518 ; Continental Trust Co. v. Toledo, St. L. 
& K. C. R. R. Co. (C. C.) 83 Fed. 642 ; Campbell v. Railroad Ce, 1 
Woods, 368, Fed. Cas. No. 2,366 ; Williams v. Morgan, 111 U. S. 684, 
4 Sup. Ct. 638, 28 L. Ed. 559 ; Wallace v. Loomis, 97 U. S. 147, 24 
h. Ed. 895 ; Williamson & Upton v. New Jersey Southern Ry. Co., 25 
N. J. Eq. 13 ; Belmont Nail Co. v. Columbia Iron & Steel Co. (C. C.) 
46 Fed. 336; Cook, Corporations, § 848e; Hamlin v. Toledo, St. L. 
& K. C. R. R. Co., 78 Fed. 664, 24 C C. A. 271, 36 L. R. A. 826. 
The right to object to the mère right of the Steel Company to inter- 
vene, at the time the order was made had been waived by Aigler by 
consenting to the issuance of process and in demurring to the pétition. 
Hamlin v. Toledo, St. L- & K. C. R. R. Co., 78 Fed. 664, 24 C. C. A. 
271, 36 L. R. A. 826 ; French v. Gapen, 105 U. S. 509, 26 E. Ed. 951 ; 
Perry v. Godbe (C. C.) 82 Fed. 141; Weinberg v. Noonan, 193 111. 
165, 61 N. E. 1022; Cyc. vol. 16, p. 203; Encyclopedia of Pleading 
and Practice, vol. 14, p. 102. Having obtained jurisdiction by the 
appeal from the order of November 6, 1908, ousting the Steel Com- 
pany from the case, we may review the order of October 10, 1908, au- 
thorizing the issuance of receiver's certificates whether the latter order 
is appealable or not. There is, however, persuasive authority that this 
latter order is appealable. Farmers' Loan & Trust Company, Petl- 
tioner, 129 U. S. 206, 9 Sup. Ct 265, 32 L. Ed. 656; Bibber-White 
Company v. White River Val. Electric R. Co., 115 Fed. 786, 788, 53 
C. C. A. 282, 284. It was said by the Suprême Court in Wallace v. 
Loomis, 97 U. S. 162 (24 L. Ed. 895) as foUows: 

"The power of a court of equlty to appoint managing receivers of such prop- 
erty as a railroad, when taken under its charge as a trust fund for the payment 
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of Incumbrances, and to authorlze such l'eceivers to raise mouey recessary for 
the préservation and management of the property, and make tlie same cliarge- 
able as a lien therefm for its repaymeut eannot at tliis day be seriously dis- 
puted. It is a part of that jurisdietion always exercised by the court by which 
it Is its duty to protect tlie trust funds in its hands. It is undoubtedly a power 
to be exercised with great caution ; and if possible witli the consent or aequi- 
escence of the parties Interested in the fund." 

To this rule there is no exception. High on Receivers, page 407 ; 
Union Trust Company v. Illinois Midland Railway Co., 117 U. S. 
455, 6 Sup. et. 809, 29 L. Ed. 963 ; American and English Encyclo- 
pedia of Law, vol. 34, p. 39 ; Alderson on Receivers, page 457. Where 
there is objection made to the issuance of receiver's certificates they 
should not be issued on the unsupported pétition of the receiver. Al- 
derson on Receivers, 453, 455 ; Meyer v. Johnston, 53 Ala. 237. The 
trial court did not even hâve the officiai responsibility of its receiver to 
rely upon when it made the order authorizing the issuance of receiver's 
certificates, but only the statement of the agent of the receiver, and 
that agent a person so related to the aflfairs of the Railway Company 
as to at once suggest to the court careful considération of his pétition. 

When a court of equity takes possession of railroad property 
through its receiver for the benefit of ail having an interest therein, 
its honor and integrity is pledged as a guaranty that so far as the court 
can control the matter everything will be done to conserve and protect 
that property. It is because of this responsibility and obligation that 
in proper cases the court may authorize its receiver to issue certificates 
for the purpose of raising money where the income of the road is in- 
sufficient for the proper conservation of the same pending the litiga- 
tion. The power to authorize the issuance of certificates is limited by, 
and is coextensive with, its obligation to conserve the property in its 
custody, and any expenditure of money that has not this primary pur- 
pose for its object is beyond the power of the court and unauthorized. 
To create an indebtedness which shall hâve priority over the claims of 
ail persons interested in the property taken possession of by the court 
is a serious matter. Take the présent case for illustration : Aigler 
obtains a judgment of less than $3,500 in amount against the Railway 
Company. He has a receiver appointed, and the receiver is authorized 
to issue and sell certificates to the amount of nearly $200,000, which 
shall be considered a part of a total issue of $500,000, and this is done 
within a little over four months f rom the date when the court took pos- 
session of a railroad 130 miles in length. The order of October 10, 
1908, executed according to its terms would be confiscation, not con- 
servation. In the case of Farmers' Loan & Trust Co. v. Oregon Pa- 
cific R. R. Co., 31 Or. 237, 48 Pac. 706, 38 L. R. A. 424, 65 Am. St. 
Rep. 822, the Suprême Court of Oregon in speaking of a railroad 
receivership used the following language : 

"And if at any time after the appointment has been made It become apparent 
to the court that it will be unable to pay and discharge the présent or future 
liabilities ineurred by its executive officer and manager, it should refuse to con- 
tinue the opération of the road under the receiver unless its expenses are guar- 
anteed. No court is bound or ought to engage or continue in the opération of a 
railroad or any other enterprise without the ability to promptly discharge its 

176 F.— 55 
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obligations, and unless It can do so It should keep eut, or Immediately go ont 
of the business." 

The above language was approved by the Suprême Court in At- 
lantic Trust Co. V. Chapman, 208 U. S- 360, 28 Sup. Ct. 406, 53 L. 
Ed. 528. We do not say that the receiver in the présent case ought 
net to be authorized to issue any certificates. No court ought to dé- 
termine that question simply on the showing made by Dorset Carter, 
the receiver's agent. There should be a full and fair hearing on the 
pétition pfesented after due notice to ail persons interested, and then, 
guided by the principles declared in the cases cited, the court should 
limit the amount of certificates if any are issued, to that sum which 
would be necessary to conserve the estate in its hands. Manifestly, 
the issuance of certificates to the amount of $94,000 to raise money to 
pay labor and salary clairris, if any, incurred prior to June 2, 1908, 
was wholly unauthorized. Our conclusion On this branch of the case 
is that the order of October 10, 1908, was made without sufficient no- 
tice to those interested, and that the court did not hâve that particular 
and reliable information before it whiCh was necessary in such a 
serious matter. 

The judgment of this court will be that the order of November 6, 
1908, and of October 10, 1908, be reverSed ând the case remanded to 
the United States Circuit Court for the Eastern District of Oklahoma, 
with instructions to proceed in due course upon the intervening péti- 
tion of the Steel Company, and after due notice to ail persons or 
parties interested to investigate the matters stated in the pétition of the 
receiver for the issuance of receiver's certificates, and proceed thereon 
as law and justice may require, and in conformity with the views here- 
in expressed. 



PORT OF PORTLAND v. UNITED STATES. 

(Circuit Court of Appeals, Ninth Circuit. February 7, 1910. Eehearing De- 

nied March 7, 1910.) 

No. 1,654. 

Collision (| 46*) — Steamer and Dbkdqe in Tow Meetino — Violation or 

RULES. 

The llghthouse tender Manzanlta, proeeedlug dowu the Colinnbia river 
from Portland at night after starting upon a course from a point on tbe 
Washington shore toward a light farther down on the opi>oslte shore, saw 
the llghts of the dredge Columbia two points on her starboard bow, and 
aiso the lights on a strlng of pontoons supporting her discharge pipe ex- 
tendlng to her right for about a thousand feet. The dredge earrled no 
runnlng lights, and the offlcers of the Manzanlta supposed her to be an- 
chored or at work, and that her discharge pipe extended to the Washing- 
ton Shore and closed the cbaunel on that slde, and therefore declded to 
pass to the left of her. The dredge was In fact being moved slowly up 
the river by a tug on her starboard slde, whose lights could not be seen 
from the Manzanlta, and her pontoons were trailing behlnd. After ap- 
proachlng to wlthln a half rolle or less, and flndlng the dredge across the 
course, the Manzanlta slgnaled her Intention to pass starboard to star- 
board and starboarded her helni, but récelved no auswerlng signal. 

♦For other cases see same toplc & S humbbr In Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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Shortly after tlie vessels came into collision. Held, tliat the dredge and 
her tug were botli in fault for not carrying proper lights to show that tlie 
dredge was in motion and for not answering tlie signal, and that the Man- 
zanita was also in fault for not discovering before reaching the dredge 
that she was in motion and lîeeping to the right, as required by the rules. 

[Ed. Note.— For othér cases, see Collision, Cent. Dig. § 52 ; Dec. Dig. § 
46.* 

Signais of meeting vessels, see note to The New York, 30 C. O. A. 630.] 

Appeal from the District Court of the United States for the District 
of Oregon. 

In Admiralty. Suit by the United States against the Port of Port- 
land. Decree for Hbelant, and respondent appeals. Reversed. 

See, also, 147 Fed. 8G5. 

Williams, Wood & Uinthicum, for appellant. 
John McCourt, U. S. Atty. 

Before GILBERT and MORROW, Circuit Judges, and HUNT, 
District Judge. 

GILBERT, Circuit Judge. The appellee brought a libel against the 
appellant to recover damages resulting from a collision between the 
lighthouse tender Manzanita, a steam vessel, belonging to the appellee, 
and the dredge Columbia, then being navigated on the Columbia river 
by the tug John McCracken, both of which latter vessels belonged to 
the appellant. The collision occurred at about 6 :45 o'clock p. m., Oc- 
tober 6, 1905, at a point about 3.15 miles below Waterford, Wash. 
The dredge Columbia was a scow-shaped craft 265 feet in length, and 
at the time of the collision had a draft of from 6 to 8 feet. She carried 
a cutter extending about 30 feet beyond her bow, for loosening the 
substance of the bed of the stream while dredging. The height of the 
dredge and its superstructure was 34 feet 8 inches above the water line, 
and her pilot house extended 2 feet 10 inches still higher. She car- 
ried astem, for the purpose of discharging the spoil when dredging, a 
pipe of an aggregate length of from 900 to 1,000 feet, sustained upon a 
line of 37 pontoons. While dredging the cutter was lowered to the 
bed of the stream, and the line of pontoons extended across the chan- 
nel at about right angles, so as to deposit the spoil in shoal water near 
the shore. When the dredge was being towed, the pontoons extended 
in a line astern. The tug John McCracken was about 90 feet in length, 
and the top of her pilot house was about 22 feet above the water line. 
At the time of the collision she carried running lights in screens upon 
either side of the pilot house. The Manzanita was 152 feet in length 
and was drawing 11 feet 4 inches aft, and about 6 feet 6 inches for- 
ward at the time of the colHsion. 

For some time prior to the date of the collision, the Columbia had 
been engaged in dredging at a point about 3% miles below the point 
where the collision occurred. About 4 p. m. on that day she was taken 
in tow by the tug, which was f astened to her starboard quarter, while 
a wood scow was placed in front of the tug. At that time the tide was 
ebbing. At the time of the collision it had commenced to flood slightly. 

•For other caBes see same toplc & { numbee in Dec & Am. Digs. 1907 to date, & Rep'r Indexes 
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Slow progress was made, a mile the first hour, a mile and a half in the 
second, and about a mile and a quarter in the last three-quarters of an 
hour immediately preceding the collision. The Manzanita left Port- 
land at about 1 p. m. on that day, with orders to proceed to Astoria. 
She made from 9 to 10 knots an hour until she arrived abreast the 
Waterford Post Light op the Washington shore. From that point 
the ordinary course pursued by navigators of the Columbia river is to 
proceed beyond the light from a quarter to a half mile, then to head 
directly for Westport Reach Light on the Oregon shore, a light which 
stands slightly higher than the surface of the water. The master of 
the Manzanita testified that, after passing the Waterford Post Light, 
he directed the vessel's course directly for the Westport Reach Light, 
and almost immediately thereafter he and the mate sighted the dredge, 
which to them appeared to be at anchor or engaged in dredging. They 
saw the train of pontoons in the wake of the dredge on which were 
distributed seven lights, and they assumed that the starboard channel 
was thereby closed. They decided to pass the dredge on her starboard 
side. Owing to the height of the dredge, the running lights on the 
tug were not visible to a vessel coming down the river, and approach- 
ing her port side. The dredge herself carried no running or navigat- 
ing lights, but had an electric white light above the pilot house and two 
lanterns attached beneath the same, and her staterooms and working 
rooms were brightly lighted up. The point of collision was from 300 
to 300 feet instream from the upper end of two fish traps located upon 
the Oregon side of the river, which extended into the stream about 
500 feet. As to what occurred between the time when the master and 
the mate of the Manzanita discovered the dredge and the time of the 
collision, there is some uncertainty in the testimony. There can be no 
question that the officers of the Manzanita believed the dredge to be at 
anchor, and believed that her line of pontoons extended across the star- 
board channel. As the Manzanita approached the Columbia at a dis- 
tance variously estimated by her own officers at from slightly less than 
half a mile to two ship lengths, she blew two whistles as a signal that 
she would pass the dredge starboard to starboard. There was no an- 
swer from the tug or from the dredge. The helm of the Manzanita 
was put astarboard, so as to change her course two points to port, and 
very shortly thereafter the collision occurred. 

At the time when the captain and the mate of the Manzanita first 
sighted the dredge, the latter was about two miles away, and they testi- 
fied that the Manzanita had been put upon her course toward the West- 
port Light. They both testified, also, that, when they sighted the 
dredge, she was two points on their starboard bow. The court below 
rejected this testimony as incredible, and reasoned that if the Man- 
zanita, after passing the Waterford Light, was headed toward the 
Westport Light, to place the position of the dredge two points on the 
Manzanita's starboard bow would be to place her near the Washing- 
ton shore, a position which she could not possibly hâve occupied. We 
are notconvinced that the testimony should be rejected on this line of 
reasoning. It is not improbable that the officers of the Manzanita, 
who never had navigated the Columbia river at night, and had had no 
particular occasion to observe the shore lights, may hâve mistaken the 
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liglit on one of the fish traps for the Westport Light. In tliat case 
ithe dredge would hâve been, as they testified that it was, about two 
points on their starboard bow. That their testimony was net inad- 
vertently given is indicated by the fact that Capt. Byrne in that connec- 
tion explained to the court that a point was 11 degrees and 15 minutes. 
There is corroboration of this view of the course of the Manzanita in 
the statement of the mate, who testified that he did not remember see- 
ing the Westport I^ight until about the time when the Manzanita sig- 
naled the dredge, and that then he saw the hght clear in front of or 
across the bow of the dredge. It was impossible for him at that time 
to hâve seen the Westport Light in that position, because the dredge 
had long since intercepted the course from the Waterford Light to 
the Westport Light, and, if he saw a light across the bow of the 
dredge, it must hâve been some other than the Westport Light. 

But whether or not they were mistaken as to the light to which their 
course was directed is not of particular importance. Whether it was 
the Westport Light or some other light mistaken for it, it is obvious 
that the Manzanita had before her an unobstructed course at the be- 
girming of which the dredge was on her starboard bow, and it is un- 
disputed that the Manzanita, after heading for a light on the Oregon 
shore, changed her course but once before the collision. Both the cap- 
tain and mate testified that, when the Manzanita had approached within 
a distance of between a quarter of a mile and a half mile of the dredge, 
the Manzanita was slowed down and her engines were stopped, after 
which she blew two whistles as signais to pass the dredge starboard to 
.starboard, and about two seconds thereafter starboarded her helm two 
points, so that the dredge then bore three or four points on her star- 
board bow, and that they continued on that course until the collision, 
expecting to pass the dredge at a distance of 200 or 300 feet from her 
bow. The mate testified that he discovered that there was going to be 
a collision when the steamer was about a ship's length away from the 
dredge, and that nothing further was donc to avert collision by revers- 
ing the Manzanita's engines or otherwise. The- testimonj' of several 
witnesses who were on the dredge and saw the approaching steamer is 
to the effect that the latter approached head on directly toward the 
dredge until within two or three boat lengths, when she turned her 
course and came around directly across the bows of the dredge. The 
évidence that the Manzanita was very near the dredge when her 
course was changed is confirmed by the déposition of the captain of the 
Manzanita given on May 3, 1906, in which he deposed that he kept on 
bis course until about half a minute before the collision, and that then, 
when he was about two ship lengths from the dredge, lie attempted 
to pass her on the Oregon side. When, ten months later, he gave his 
testimony at the trial, he testified that he was in error in so testifying 
in his déposition, and that, upon refreshing his memor}', he would state 
that, at the time when he put his helm to starboard to pass the dredge, 
he was something less than half a mile distant from the dredge. 

We do not deem it necessary to attempt to reconcile this conflicting 
testimony. On either statement of the facts, and assuming that they 
were as the trial court found them, it seems clear that négligence must 
be imputed to the officers in charge of the Manzanita. It is true that 
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the dredge was navigating the river without running lights, and that 
there was everything in her appearance, when the officers of the Man- 
zanita first sighted her, to lead them to the conclusion that she was at 
anchor. But if the Manzanita was in fact pursuing a direct course 
between the Waterford L,ight and the Westport Light, it is évident 
that, very soon after that course was begun, the dredge must hâve 
intercepted the line thereof. The dredge was at that time moving at 
a speed of a little more than a mile and a half an hour. The Man- 
zanita had started on that course at nine knots an hour, but from the 
time when she whistled she proceeded at about three knots an hour. 
The fact that it had become necessary to change the course of the Man- 
zanita was proof to her officers that the dredge had changed her posi- 
tion and was moving upstream. It became their duty to take notice 
of that fact and adopt ail reasonable précautions to avoid collision. 
And it can make no material différence at what point on her course it 
was found necessary to starboard her helm to pass the dredge. Wheth- 
er it was at a distance of a half a mile or only 300 feet, if they had 
observed, as they should hâve done, that the dredge was moving, they 
could hâve avoided the collision. 

We think that the Manzanita was at fault, also, in not turning to 
starboard instead of to port shortly prior to the collision. The posi- 
tion of the dredge and the pontoons had been materially changed in the 
20 minutes which ensued after the dredge was first seen. Assuming, 
as it was found by the court below, that at the time when the Manzani- 
ta sighted the dredge the latter was crossing the channel to the Oregon 
side and was about to intersect the Manzanita's course, and that she 
did cross it about a half a mile from the place of collision, it must 
be évident that at the time of the collision the train of pontoons, which 
extended only 900 or 1,000 feet astern of the dredge, was well upon 
the Oregon side of the channel, and that, before the time when the 
Manzanita's helm was put to starboard, it would hâve been apparent 
to the officers of that vessel, had they taken the précaution to look, 
that the starboard channel was open for their passage. It was their 
duty to follow that channel under article 25 of the Pilot Rules, which 
reads : 

"In uarrow channels, every steam vessel shall, when it Is safe and practi- 
cable, keep to that side of the fairway or midchanuel which lies on the star- 
Iward sidé of siich vessel." 

In Chamberlain et al. v. Ward et al., 21 How. 548-567, 16 L,. Ed. 
211, the court said : 

"Failure to couiply with the régulation in case a collision ensues is declared 
to be a fanlt, aud the offending party is made responsible for ail loss or dam- 
age resultiug from the neglect ; but it is not declared by that section, or by 
any other rule of aduiiralty law in the jurisprudence of the United States, 
that the uegleet to show signal lights, on the part of one vessel, discharges the 
other, as they approach, from the obligation to adopt ail reasonable and prae- 
ticable précautions to prevent a collision. Absence of signal lights, in cases 
falliug with the act of Coiigress, renders the, vessel liable to the extent already 
mentloued ; but it does not confer any right upon the other vessel to disregard 
or violate the rules of navigation, or to iiegléct any reasonable or practicable 
précaution to avdid a collision, which the circumstances afford the means and 
opportunity to adopt * * • Ail we mean to décide is that the neglect o£ 
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the propellor to show signal lights did not varj' tlie obligations of tlie Atlantic 
to observe the ruies of navigation, and to adopt ail such reasonable and neces- 
sary précautions to ijrevent the collision, as the circumstances in which she 
was placed gave her the opportunity to employ." 

We do not overlook the rule announced in The City of New York, 
147 U. S. 72, 13 Sup. et. 211, 37 h. Ed. 84, in which it was'said : 

"Where fault on the part of one vessel Is established by uncontradicted tes- 
timony, and such fault is of Itself sufflcient to account for the disaster, It is 
not enough for such vessel to raise a doubt with regard to the management 
of the other vessel. There is some presumption at least adverse to its elalm, 
and any reasonable doubt with regard to the propriety of the conduct of such 
other vessel should be resolved in its favor." 

We think the fault of the Manzanita is well established by the cir- 
cumstances disclosed in the évidence, and in the facts as they were 
found by the District Court. The belief entertained by the captain 
and the mate of the Manzanita that the dredg-e was at anchor was at 
the first justified. The dredge carried no red light upon her port side 
to indicate that she was proceeding upstream, and she was about two 
miles away. But we are unable to see how it was possible for those 
two ofificers of the Manzanita, who stood upon the bridge thereof f rom 
the time of pàssing the Waterford Light to the time of the collision, to 
fail to discover that the dredge was in motion. After they left the 
Waterford Light, it was not so dark but that they could see the Ore- 
gon shore where the Westport Light was. There was nothing to ob- 
struct their vision of the dredge or of the shore lights. They started 
upon a course in which at the beginning the dredge was upon their 
starboard bow, and, if the dredge had been at anchor, they would hâve 
crossed her bow at a distance of at least a thousand feet. When, as 
they proceeded, they found that the dredge intercepted the light to 
which their course had been directed, they had before them clear évi- 
dence that the dredge had changed her position. Again, by taking 
timely observation of the starboard channel, they must hâve seen, be- 
fore they turned their vessel to port, that that channel was then suffi- 
ciently clear to allow them to pass the dredge and pontoons port to port. 
Their errors in thèse respects wei^e not slight errors, nor vi^ere they 
errors committed in extremis. They were substantial errors in naviga- 
tion which contributed to the disaster, and which we think are suffi- 
cient to justify a court of admiralty in imposing upon the Manzanita 
one-third of the damages which resulted from the collision. The Gray 
Eagle, 9 Wall. 505, 19 L- Ed. 741 ; The Mary Morgan (C. C.) 28 Fed. 
333; Briggs v. Day (D. C.) 21 Fed. 727. 

We find no ground for disturbing the amount of the damages which 
the court below found that the appellee sustained as the resuit of the 
collision. But we are of the opinion that the injuries received by the 
Manzanita from the collision and the damages resulting to her owner 
therefrom were caused by concurring and co-operating faults of the 
dredge, the tug, and the steamship, and that they should be borne equal- 
ly by each. 

The decree is reversed, and the cause is remanded, with instructions 
to enter a decree as herein indicated. 
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FLINT V. COFFIN et al. 

(Circuit Court of Appeâls, Fourtli Circuit. February 1, 1910.) 

No. 823. 

1. Removal of Causes (§ 97*) — Proceedings foe Removal— Effect of Fil- 

iNG Pétition and Bond. 

The filing of a proper and sufflcient pétition and bond for the removal 
of a cause terminâtes tlie jurisdiction of tlie state court, and any subsé- 
quent proceedings therein in such court are coram non judice, and abso- 
lutely void. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. § 206; 
Dec. Dig. § 97.*] 

2. Appeabance (§ 9*) — General on Spécial— Proceedings for Removal of 

Cause. 

The filing of a pétition for removal in a state court, and of a mémoran- 
dum by counsel vi'ith the record in the fédéral court on déniai of the péti- 
tion by the state court, statiug that they appear for the removlng défend- 
ant, and their appearanee to argue a motion to remand, are ail acts es- 
sentlai to secure the removal, and properly done under a spécial appear- 
anee for that purpose, and do net slngly or together amount to a gênerai 
appearanee of the défendant, which will preclude them from attacking 
the jurisdiction of the court on the grpund of insufflciency of service. 

[Ed. Note. — For other cases, see Appearanee, Cent. Dig. § 50 ; Dec. Dig. 
§ 9.*] 

3. Rkmoval of Causes (§ 114*) — Proceedings Afteb Removal— Jurisdic- 

TioNAL Questions. 

A party removing a cause to a fédéral court bas a right, after the re- 
moval, to the judgment of that court on any question relating to the va- 
lidity of the service of process, even though such question bas been 
passed on by the state court, since it afCects the jurisdiction of the féd- 
éral court itself. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. § 241; 
Dec. Dig. i 114.*] 

4 Attachment (§ 209*) — Sekvice by Publication— Conditions Précèdent. 

Statutes authorizing the service of process on nonresideut property 
owuers, by publication. In attachment suits, must be strictly complied 
with to give the court jurisdiction. 

[Ed. Note. — For other cases, see Attachment, Cent. Dig. § 676; Dec. 
Dig. § 209.*] 

5. Process (§ 96*) — Service by Publication- Conditions Précèdent Under 
NOBTH Carolina Statcte— Affidavit. 

Under Révisai N. C. 190.5, § 442, which in certain cases authorlzes the 
making of an order for service of process on a défendant by publication, 
where it Is made to appear by affidavit to the satisfaction of the court 
that such défendant "eanuot after due diligence be found within the 
state""as construed by the Suprême Court of the state, an affidavit alleg- 
ing or showing due diligence and that défendant cannot be found within 
the state is an essential condition précèdent to a valid service by publi- 
cation, and an affidavit In an attachment suit which merely allèges that 
défendants are résidents of another state and cannot be found within the 
state, but fails to show any diligence or search whatever, is fatally de- 
feetive, and a publication based thereon does not give the court jurisdic- 
tion. 

[Ed. Note. — For other cases, see Process, Cent. Dig. § 118; Dec. Dig. } 
90.*] 

•For other cases see same topic & § numbes in Dec. & Am. Dlgs. 1907 to date. & Eep'r Indexe» 
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6. Attachment (§ 200*) — Service bt Publication— Attachment Suit— Noeth 
Cakolina Statute. 

TJnder Code N. C. § 362 (Révisai N. C. 1905, § 766), whlch provides that 
when the summons In an attachment suit is to be served by publication, 
the publication shall state the fact of the attachment, "the amount of the 
claims," and in a brief way the nature of the demand, an order and a 
publication based thereon which fail to state the amount of the plalntiff'a 
claims are fatally defective. 

[Ed. Note. — For other cases, see Attachment, Cent. Dig. § 682; Dec. 
Dig. § 209.*] 

In Error to the Circuit Court of the United States for the Western 
District of North Carolina, at Asheville. 

Action by E. G. Coffin and F. M. MacDonald, partners as Coffin & 
MacDonald, against Charles R. Elint. Judgment for plaintiffs, and 
défendant brings error. Reversed. 

James H. Merrimon and J. Frank Snyder (James G. Merrimon, on 
the brief), for plaintiff in error. 

R. C. Strudwick and E. J. Justice (W. P. Bynum, Jr., Justice & 
Broadhurst, and Norwood & Norwood, on the brief), for défendants 
in error. 

Before GOFF, Circuit Judge, and WADDILIv and CONNOR, 
District Judges. 

GOFF, Circuit Judge. In the Superior Court of Swain county, N. 
C, the défendants in error commenced this suit against the plaintiff 
in error and others to recover damages alleged to hâve been sustained 
because of breaches of certain contracts, charged to hâve been made in 
connection with the manufacture of timber into lumber, on certain 
lands located in said county. The summons issued on the 21st day 
of November, 1904, and was returned by the sheriff on the 38th of 
that month indorsed as follows : 

"Due search made, and none of the défendants found In my county." 

AfHdavits on which to base a warrant of attachment and an order 
of publication were filed, the former being issued on November 21, 
1904, and the latter on December 5, 1904. The attachment was lev- 
ied November 21, 1904, on the land mentioned, and it is claimed by 
défendants in error that publication was made of the summons and 
attachment for four consécutive weeks, commencing December 8, 
1904. The complaint was filed in the clerk's office of the superior 
court of Swain county, on the 23d day of February, 1905. On the 
2d day of August, 1905, Charles R. Flint, one of the défendants named 
in the complaint, filed his pétition in said superior court, together with 
a sufficient bond, praying for the removal of the case to the Circuit 
Court of the United States, as between him and said plaintiffs, upon 
the grounds set forth in his pétition. The said superior court refused 
to grant the order of removal, and proceeded to hear and dispose of 
other motions in the case. On the 7th of December, 1905, Charles 
R. Flint, through his counsel, filed in the office of the clerk of the 
United States Circuit Court for the Western District of North Caro- 

•For other case» see same topic & § ntimbee In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 
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lina, at Asheville, a complète transcript of the record of said cause 
from the state court, and the case was then duly entered upon the 
docket of the United States Circuit Court. At the same time counsel 
for Charles R. FHnt filed with the clerk of the last mentioned court a 
mémorandum in writing which, after reciting the said cause, read as 
follows: 

"ïo tfie elerk of the Circuit Court: Take notice that we appear as counsel 
for tEe défendant, Charles B. Flint, în the above-entitled action." 

Thé next action taken in the Circuit Court was on March 3, 1906, 
when the plaintiffs below moved to remand the case to the superior 
court of Swain county, which motion was, after argument of counsel 
for plaintiffs and défendant Flint, overruled by the court. On May 
14, 1906, Flint moved the court to dismiss the suit "for imperfect serv- 
ice of process," and an order was then entered denying that motion, 
"the court being of opinion that said question has been adjudicated 
by the state court." To this action of the court said défendant ex- 
cepted, and assigns the same as error. The court then allowed Flint 
60 days in which to file his answer. The case was duly matured, came 
on to be heard, and was tried before a jury, which returned a verdict 
in favor of the plaintiffs, on which a judgment was entered against 
Flint, on November 28, 1907, for the sum of $85,000, and costs. The 
court also directed that the interest of Flint in the land on which the 
warrant of attachment had been levied should be sold, and the pro- 
ceeds thereof be applied to the satisfaction of the judgment. The 
writ of error now before us was then sued out. The assignments of 
error relaté to many questions arising during the pendency and trial 
of the suit, but few,of which, as we see the case, it will be necessary 
to consider. 

The pétition filed by Flint in the superior court of Swain county, 
on August 2, 1905, was duly verified, was accompanied by a proper 
bond, and clearly set forth sufficient grounds for the removal of the 
cause to the Circuit Court of the United States. The jurisdiction of 
said state court over the case actually ceased when said pétition and 
bond were filed, and ail of the proceedings taken in that court subsé- 
quent thereto were coram non judice and absolutely void. Gordon v. 
Longest, 16 Pet. 97, 104, 10 L. Ed. 900 ; Virginia v. Rives, 100 U. S. 
313, 316, 25 L. Ed. 175; Railroad Company v. Koontz, 104 U. S. 5, 
14, 26 h. Ed. 643. 

The insistence of counsel for défendants in error is that, even if it 
be that the service was imperfect ; that the statute had not been com- 
plied with so far as the summons, order of publication, and the attach- 
ment were concerned; that such irregularities were waived by the 
gênerai appearance of Flint, who by his counsel they insist submitted 
himself to the jurisdiction of the court below. This claim is based 
upon the fact that counsel for Flint filed the pétition for removal in 
the state court ; that they filed the mémorandum referred to with the 
clerk of the court below; and that they appeared and argued the mo- 
tion made by défendants in error to remand the case to the state 
court. Thèse contentions are without merit. The filing of a pétition 
to remove a cause from a state to a fédéral court does not amount to 
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a gênerai appearance. Wabash Western Railway v. Brow, 164 U. S. 
271, 17 Sup. Ct. 126, 41 L. Ed. 431 ; International Text-Book Co. v. 
Heartt, 69 C. C. A. 127, 136 Fed. 129. The paper filed with the clerk 
by counsel for Flint, advising that officiai that they se appeared, was 
simply a notice that they, in effectuating the removal from the state 
court, would file the record of the cause in the fédéral court. That 
court was not then in session, and surely the requirement of the clerk 
that counsel should file in his office a mémorandum indicating for 
whom they appeared cannot be construed as a gênerai appearance, 
when what was intended is kept in view — the lodging of a record 
which had been removed from a state court, by a proceeding that was 
of itself a spécial appearance. Nor can it be consistently held that 
the résistance to the motion to remand was a gênerai appearance. Ail 
of those things that were essential to secure the final lodgment of the 
case on the docket and records of the court below were properly donc 
under the spécial appearance made in the state court, when the péti- 
tion for removal was filed. To hold otherwise would, in the light of 
the record of this cause, be painfully technical, would do violence to 
the évident intention of counsel, which was to challenge the jurisdic- 
tion of the court on the ground stated in the motion to dismiss, and 
would impair the rights intended to be secured to nonresidents by 
the acts of Congress authorizing the removal of cases against them 
from a state to a fédéral court. \Vhile it is most undoubtedly true that 
a gênerai appearance will be held to be a waiver of ail objections to 
the form or the manner of service of the subpœna, and that it will 
be taken as the équivalent of personal service of process, and also 
that by such appearance a proceeding that theretofore was in rem may 
be thereby converted into a personal action, nevertheless we find noth- 
ing in the record of this cause indicating that the plaintiff in error 
ever intended to make or in fact ever made such a gênerai appear- 
ance in the court below as renders applicable to this case the con- 
clusions of law we bave just referred to. It is only where a défend- 
ant pleads to the merits without insisting upon the illegality relat- 
ing to the process that the objections to it are held to hâve been 
waived. In the case at bar the plaintiff in error did not plead until 
after his motion to dismiss for lack of proper service had been over- 
ruled, and then only when required to do so. He first asked for the 
removal of the case by filing a pétition in the state court, for which 
purpose his appearance there was spécial as it was when in the court 
below he tendered the record to be docketed, and opposed the motion 
to remand. When he moved to dismiss for want of jurisdiction be- 
cause of defects in the proceedings, he did not submit himself person- 
ally to the jurisdiction of the court below, as he would bave done by 
a gênerai appearance, or by pleading to the merits. 

It is quite clear that the court below erred in holding that the ques- 
tions involved in the motion of défendant below to dismiss had been 
disposed of by the state court. While it is true that the record from 
that court disclosed that such motion had been denied, it also made it 
clear that such action was taken after the case had in fact been re- 
moved into the fédéral court. It is we think well settled that the 
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party caûsing a case to be removed to a fédéral court bas a right, after 
the removal, to the judgment of that court on ail questions relating to 
the validity of the service of process as well as upon the merits of 
the case. This is because of the fact that jurisdiction of the state 
court over the défendant so removing is involved, and that niatter, even 
though the state court may hâve deemed it proper to pass upon it, 
may nevertheless be again considered and adjudged by the fédéral 
court. Wabash Western Railway v. Brow, 164 U. S. 271, 278, 17 
Sup. Ct. 126, 41 Iv. Ed. 431; Courtney v. Pradt, 196 U. S. 89, 92, 25 
Sup. Ct. 208, 49 ly. Ed. 398; Remington v. Central Pacific Railroad 
Company, 198 U. S. 95, 25 Sup. Ct. 577, 49 L. Ed. 959; Tortat v. 
Hardin Min. & Mfg. Co. (C. C.) 111 Fed. 426; Lathrop, Shea & 
Henwood Co. v. Interior C. & I. Co. (C. C.) 150 Fed. 666. The court 
below should hâve considered, and we think should bave sustained, 
that motion. When this suit was ihstituted, the plaintif? in error was 
a nonresident of the state of North Carolina. It was because of bis 
résidence elsewhere that be was entitled to remove the case into the 
fédéral court. He was sued in a state court, under the provisions of a 
state statute, the terms of which were required to be strictly followed. 
He availed himself of the benefits of the acts of the Congress of the 
United States, which entitled him to the judgment of the court below 
and of this court, concerning the questions raised by the record in the 
state court. The law of North Carolina (Révisai 1905, § 442), perti- 
nent hère, reads as follows : 

"Where the person ou whom the service of the summons Is to be made, can- 
not after due diligence, be found within the state, and that fact appears by 
affldavlt to the satisfaction of the court, or to a ,1udge thereof, and It lu like 
mauner appears that a cause of action exlsts agaipst the défendant in respect 
to whom service is to be made, or that he is a proper party to an action re- 
lating to real property in this state, such court or Jndgé may grant au order 
that the service be made by publication of a notice In either of the following 
cages: * * * (3). Wheré he is not a résident of this state, but lias property 
thereln, and the court has .iurlsdiction of the subject of the action. 

"The order must direct the publication In any one or two uewspapers to be 
deslgnated as most likely to give notice to the person to be served and for 
sucli length of time as may be deemed reasonable, not less than once a week 
for four weeks. . A. notice, givlng thé tltle of the action, the purpose of the 
same, and requiring the défendant to appéar and answer, or demur to the com- 
plaint at a time and place thereln meùtioned ; and no publication of the sum- 
mons nor mailing of the summohs âud complaint, shall be deemed necessary." 
Révisai 1905, § 443. 

The plaintiffs below, finding themselves under the necessity of pro- 
ceedingby publication and attachment, in order to give the court juris- 
diction of the subject of the action, resorted to sections 351 and 353 of 
thp Code of North Carolina, which read as follows: 

"If the action be * * * founded on a contract, and the sum demanded ex- 
ceed two hundred dollars, a warrant of attachment may be obtalnèd from the 
judge of the district embraclng the county In which the action has Deen in- 
stituted, or from the clerk of the superlor court from whleh the summons In 
the action issued, and It * * * shall be made returnable in term time to 
the court from whleh the summons issued. Révisai 1905, § 761. 

"When the warrant of attachment is taken out at tlie time of issulng the 
summons, and the summons Is to be servèd by publication, the order shall 
direct that notice be glven in sald publication to the défendant of the issulng 
of. the attachment. • • • Sald publication shall state the names of the 
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parties, tlie amount of tlie claims, and in a brief way tlie nature of the demand 
and the time and place to whlch the warrant Is returnable. * * * " Révisai 
1905, § 766. 

Under thèse sections of the Code, did the proceedings taken by the 
plaintiffs below give the superior court of Swain county jurisdiction 
of the subject of the action? It is not claimed that the court acquired 
jurisdiction of the défendants personally, by virtue of the summons, 
attachment and publication, but that thereby it had jurisdiction to in- 
vestigate and adjudge what sum, if any, the plaintiffs were entitled 
to recover in the action, and then to cause the attached real estate to 
be sold, and the proceeds applied to the payment of the sum so found 
due. The affidavit on which the order of publication was based, failed 
to cotnply with the requirements of the Code, and therefore did not 
authorize such publication. It simply stated that the défendants were 
ail nonresidents, residing in the state of New York; that they could 
not be found in the state of North Carolina, and that the summons 
could not be served on them, or either of them. The questions of 
fact relating to the "due diligence" on the part of the party whose 
duty it was to make diligent search in the state were not set forth in 
the affidavit. The officer says in his return that he made "due search" 
and that none of the défendants were found in his county, but the 
affidavit is silent on the questions relating to "due diligence," which 
was a most essential requisite. The only way it could hâve been 
shown to the satisfaction of the court or a judge thereof was by affi- 
davit, which either alleged "due diligence," or in which the efforts to 
find and serve the défendants were disclosed. Because "due search" 
was unsuccessfully made in one county or because the défendants 
were nonresidents, it does not necessarily follow that they might not 
hâve nevertheless been found and served in another county. of the state. 
In fact the affidavit filed, which fails to show that any diligence was 
exercised, was made before the officer who made the return attempted 
to exécute the summons. The statute necessarily implies that "due 
diligence" to find within the state the party mentioned in the sum- 
mons shall be used by the person whose duty it is to serve it. That 
such statutes as we are now considering must be strictly complied 
with is without question. In Wheeler v. Cobb, 75 N. C. 31, the Su- 
prême Court of North Carolina said : 

"The service of summons by publication is fatally defeetive, in tliat It does 
not conform to the requirements of the statute. ïhe foundation and flrst step 
of service by publication, is an affidavit that the person upon vi'hom the sum- 
mons is to be served cannot, after due diligence, be found within the state." 

In Faulk V. Smith, 84 N. C. 501, it is said: 

"On the trial in the superior court, several causes are assigned in support of 
the motion to vacate, only one of which do we deem it necessary to notice- — 
the InsuÛiclency of the affidavit to warrant an order of publication, in that it 
fails to show that the défendant 'cannot after due diligence be found within the 
state.' This averment, or its essential équivalent, Is a prerequlsile of publica- 
tion, the effect of which is to brlng an absent debtor before the court and sub- 
ject his property to condenmatlon and sale for his debt. As it is a statutory 
Bubstitute for personal service of iirocess, the re(iuirement of the statute must 
be strictly pursued. Everythlng necessary to dispense with personal service 
of the summons, says Bynum, J., in AVheeler v. Cobb, 75 N. C. 21, 'must appear 
by affidavit.' " 
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In Bank of New Hanover v. Blossom et al., 92 N. C. 695, the 
court held that an affidavit, stating the défendant to be a nonresident 
having property in the state, was insufficient, as it omitted to aver 
that such défendant could not, after due dihgence, be found in the 
state. In Luttrell v. Martin, 113 N. C. 594, 604, 17 S. E. 573, it is 
said that "the affidavit to procure pubhcation of summons must con- 
tain an averment that the défendant cannot, after due diligence, be 
found within this state." 

In the case of McCraçken v. Flanagan, 127 N. Y. 493, 28 N. E. 
385, 24 Am. St. Rep. 481, the statute being quite similar to the one 
we are noAY considering, the court held the omission of the words 
"after due diligence" fatal to the service, saying that it was necessary 
to show due diligence by affidavit. 

In the case we are now disposing of no diligence is shown in the 
affidavit, and no effort is made in it to set forth any act or search that 
can be considered the essential équivalent of the requirements of the 
statute. So far as the attachment is concerned, the publication fails 
to comply with the requirements of the statute. The amount of the 
claims sought to be recovered should hâve been set forth in the pub- 
lication, and in a brief way the nature of the demand should hâve been 
described. The affidavit filed by plaintiffs below was not sufficient 
to authorize the order of publication of the summons, and as we un- 
derstand the statutes in question, and the décisions of the Suprême 
Court of North Carolinâ relating thereto, the publication was fatally 
defective in regard to both the summons and the attachment. There 
can be no légal service by publication, in attachment cases, unies s in 
the order directing the publication of the summons there is a direction 
to publish the attachment with the summons, and unless in fact both 
the summons and the attachment are published. In this case no such 
order was made, nor was there any such publication. In Cotton Mills 
V. Weil, 129 N. C. 452, 454, 40 S. E- 218, 219, it is said: 

"The service by publication gave the court Jurisdlction over the property 
attachée! (and not over the person) to the extent of its value, not exceeding the 
amount claimed in the publication. The object of the publication is to inform 
the défendant of the amount claimed, and that his property within the juris- 
dlction is sought to be condemned to pay that amount. Belng informed by the 
publication of the amount claimed, and it being true, the défendant might con- 
tent himself with the proceedings and allow that amount colleeted out of his 
property. For it is especially-required in section 3.52 of the Code that said pub- 
lication (of the warrant of attachment and summons) shall state • • » the 
amount of claims. * * • " 

We do not deem it necessary to further discuss the points relating 
to the illegality of the service of the summons, and the defective pro- 
ceedings on which the attachment and publication were based, and of 
the error in the court below in failing to sustain the motion to dismiss. 
We think it quite évident that counsel for défendants in error, con- 
scious of the weakness of the insistence that the plaintiff in error was, 
by the proceedings had, brought within the jurisdiction of the Su- 
f)erior court of Swain county, really rely upon their claim that he 
entered a gênerai appearance in the court below as their only hope 
for sustaining the judgment complairted of. In this contention, as 
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we hâve shown, they are mistaken. The conclusion we hâve reached, 
disposing as it does of the case, renders unnecessary a discussion of 
the other questions raised by the assignments of error. The judg- 
ment will be reversed, the verdict of the jury vifill be set aside, and 
the case will be remanded to the court below with instructions to dis- 
miss the complaint. 
Reversed. 



BAKHAUS et ux. v. GEEMANIA FIEE INS. CO. 

(Circuit Court of Appeals, Fourth Circuit. February 1, 1910.) 

No. 906. 

1. Insurance (§ 3.%*) — Fire Instjbance—Policy Conditions— Other Insur- 

ance— Eeasonableness. 

A condition against other Insurance, unless with the written consent of 
the original insurer, is reasonable. 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. |§ 856-873 ; Dec. 
Dig. § 338.*] 

2. Insurance (§ 397*)— Fire Insurance— Condition Against Other Insur- 

ance — Waiver. 

\Vhere insurer had no knowledge of a breach of a condition against 
other Insurance until after loss, the fact that its gênerai agent employed 
an expert adjuster to investlgate the facts surrounding tlie lire, and that 
he requested the state fire marshal to Investlgate the lire according to his 
officiai duty and partlcipate in such investigation ouly so far as to enable 
hlm to détermine whether such loss was an honest one, and, net belng 
requested to Inform Insured as to his conclusion, slmply stated that "you 
will hear from me," Ms employment hy insurer and his conduct dld not 
amount to a waiver of a breach of such condition. 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. |§ 1078-1082; 
Dec. Dig. § 397.*] 

In Error to the Circuit Court of the United States for the District 
of Maryland, at Baltimore. 

Action by John Bakhaus and wife against the Germania Fire In- 
surance Company. Judgment for défendant, and plaintiflfs bring er- 
ror. Affirmed. 

S. S. Field (William F. Pirscher, on the brief), for plaintiffs in 
error. 

W. Calvin Chesnut (J. Morfit Mullen and Gans & Haman, on the 
brief), for défendant in error. 

Before PRITCHARD, Circuit Judge, and BRAWLEY and CON- 
NOR, District Judges. 

BRAWLEY, District Judge. This is a suit upon a policy of fîre 
insurance of the ordinary New York standard form, in the amount 
of $3,000, issued September 10, 190?, to run for three years, covering 
six partially completed frame houses, ail under one outside wall, with 
interior partitions, in Anne Arundel county, just outside of the city 
of Baltimore. In November, 1907, plaintiffs secured $1,300 addi- 
tional insurance on the houses in the Caledonia Fire Insurance Com- 

•For other cases see same topic & 5 numbeh in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 
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pany. The fire occurred January 18, 1908. The testimony of an 
experienced builder vâlued the houses, in the condition in which they 
were when burned, at $3,044.29, and, valuing the excavations and con- 
crète foundations àt $335, places the loss at $2,719.29. One of the 
conditions of the policy against other insurance is as follows: 

"This entire polley, unless otherwise provided by agreement Indorsed here- 
on or added hereto, shall be vold if the Insured now bas or shall hereafter 
make or procure any otber con tract of insurance, wbetber valid or not, on 
property covered in whole or in part by this policy." 

The validity of such a clause is the subject of review by the Su- 
prême Court of the United States in Northern Assurance Company 
V. Grand View Building Association, 183 U. S. 308, 22 Sup. Ct. 133, 
46 h. Ed. 213, where the court says : 

"Over Insurance by concurrent policies, on the same property, tends to 
cause carelessness and fraud, and hence a clause in the policies rendering 
them toid In case other insurance had been or shall be made upon the prop- 
erty when not consented to in writing by the company, is customary and rea- 
sonable." 

It appearing that no consent to such other insurance was ever in- 
dorsed on this pohcy, or added thereto, no question is made before 
us denying that the insurance in the Galedonia Fire Insurance Com- 
pany avoided the policy, and the only question to be considered is 
whether the above-cited condition in the policy was waived, the con- 
tention of the plaintiffs in error being" that, after knowledge of its 
right to déclare the policy forfeited, Rolker, the defendant's gênerai 
agent, recognized the continued existence of the policy. It is not 
claimed that there was any express waiver, but that the acts of the 
défendant were inconsistent with an intention to insist upon a for- 
feiture of the policy, and required affirmative acts from the plaintiffs, 
putting them to trouble and inconvenience. The testimony is that 
Rolker, the gênerai agent of the défendant company, received verbal 
notice of the fire from the son of the plaintiffs on the morning of 
January 20th, and on the same afternoon Price, representing the Cale- 
donia and other companies, called on him and told him about the 
policy in the Caledonia, and that this was the first information he had 
that plaintiffs had other insurance on thèse houses, and after some 
conversation with Price they determined to place the matter in the 
hands of Bond, an independent fire insurance adjuster. Bond's testi- 
mony as to the instructions given him by Price and Rolker is as fol- 
lows : 

"Thèse gentlemen came down there and said that they each had a policy; 
neither of them are gentlemen who employ me ordiuarily. They said: 'We 
want you to take this up and look iuto It, because there is no permission for 
other insurance on this thing, and we want It earefully attended to.' " 

In reply to a question as to whether they told him to adjust the 

loss, he said: 

"I cannot say they absolutely used the Word 'adjust'; they may hâve said, 
'talk It over with us,' or sometbing of that sort." 

Rolker's reply to the question as to what instructions he gave to 
Bcnd is as follows : 
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"The usual instructions ; I siniply told Mr. Bond that tlie loss liad lieen re- 
ported to my office on the six liouses, and that we wished him to look ntter 
OUI' Interests in the matter." 

On the day following Bond went out to the site of the fire in Com- 
pany with Brooks, who had placed the insurance for the Caledonia 
Company, and Deming, who it appears had issued a policy upon the 
furniture. Bakhaus was not there, but met the parties named as they 
were returning to Baltimore, and was told to come up next day to 
Deming's office, where he says he found Deming, Bond, and Deming's 
son, and was asked about the fire, when Deming told him to make up 
a list of the furniture that was burned, and Bond said, "You will hear 
from me further." Bond testifies that he was not at Deming's office 
at the time stated ; that he never met Bakhaus but twice, once in the 
State fire marshal's office, and once in his own office, about March 
26th. On January 24th the state fire marshal, at the request of Bond, 
began an investigation of the burning of the plaintiflfs' houses. In 
the course of such examination Bakhaus was called by the fire mar- 
shal, and questioned by him ; he was not put under oath. Bond was 
présent and asked some questions. Bakhaus testified that after such 
examination he asked Bond what he was going to do, and he replied 
that, "I would hear from him." The state fire marshal is a public 
officiai of the state of Maryland, whose duty it is to investigate sus- 
picious fires. A letter of Bond to the défendant company was oflfered 
in évidence by the plaintiffs, and is as f oUows : 

"March 28, 1909. 
"Germania Fire Insurance Company, New York City, N. Y. 

"Dear Sirs: Referring to my letter of .Tanuary 29 In regard to clalm of 
.Tohn Balchaus and wife under policy No. 97692, I beg to say that no proofs 
of loss hâve been flled in this case, although the time e.vpired on the 19th 
inst., and that the assured had made no claim other than the flrst notice given 
of the loss ; nor hâve I seen him exeept once, when he was in the office of the 
fire marshal when he was under investigation, and once within a few days, 
when he asked me If I had anythlng to say to him, in reply to which I said 
that I had not. 

"I hâve endeavored to consider this matter in ail its phases, giving the as- 
sured the benefits of ail doubts, but I am unable to come to any conclusion but 
that the assured, being deeply in debt, having failed in this building spécula- . 
tion, and having no hope whatever of escape, exeept by the assistance of the 
insurance companies, having an opportunity, used it. As your policy contains 
no permission for other insurance, and the provision in Unes 11 and 12 that 
|it shall be void if the insured now has, or shall hereafter make or procure 
âny contract of insurance, whether valid or not, on property covered In whole 
or in part by this insurance.' As the assured has furnished no proofs of loss 
within 60 days requlred in the policy, the légal question is eliminated, and the 
whole matter narrows dovm to one of moral obligation. As I am satisfled 
that there was both fraud and crime in this case, I do not hesitate to advise 
that you should deny liabllity, and will thank you to inform me at your earli- 
est convenience so that X may give proper answer to the assured when he next 
calls on me. 

"Since dletating this letter I hâve been called up by Mr. Bosenbush, who 
stated that he is the attorney for Mr. Bakhaus, and asked me to explain to 
flim why we had not paid the loss. I replied that I had just written the 
companies on the subject, and on receipt of their replies will communicate 
with Him. 

"Yours truly, Thos. E. Bond, Adjuster." 

176 F.— 56 



882 176 FEDERAL REPORTER. 

This is substantially ail the testimony tending to show a waiver of 
that condition of the policy which renders it yoid in case of addi- 
tional insurance, and it consists in the référence of the case to Bond, 
the insurance adjuster, by Rolker, the gênerai agent, after the fire 
and after he had knowledge of the additional insurance, and in the 
conduct of Bond. An adjuster' s business is to ascertain the loss and 
adjust the amount. Beyond that, as a gênerai rule, he has no duty 
to perform or power to act, and it is doubtful that an agent of such 
limited power has any authority to waive an essential condition of 
the contract, but it is not needed in this case to make any critical ex- 
amination of authorities upon the powers of agents of this class, for 
there is nothing in the conduct .of Bond from which may be implied 
any relinquishment of a known right, nothing which tended to mis- 
lead the insured to his préjudice, or lull him into a false security with 
respect to his rights. 

The testimony does not show that Bond had any communication 
with the insured except to say "you will hear from me." If this had 
been said after the discovery of the over insurance and before the 
fire, it might hâve been argued with some plausibility by the insured 
that: If you had notified me of the company's intention to insist upon 
the fprfeiture, it would hâve been in my power to protect myself by 
other insiirance, and it might be claimed that the insured was misled 
to his préjudice into believing that the company, with full knowledge 
of the facts, would not insist upon the forfeiture. Mère silence con- 
tinued for an unreasonable length of time might be considered as 
some évidence of the intention of the company to waive its rights. 
So, too, where the insurer, knowing of the other insurance, sent its 
adjuster to the insured, stating that the company would pay the loss, 
and the insured was thereby induced to compromise with the other 
insurance company, this was held sufficient to justify a jury in find- 
ing a waiver by the insurer of the breach of the condition; but there 
are no such facts in the case at bar. Ail that appears in the testimony, 
ail that can be lawfully inferred from it, is that the gênerai agent of 
the company, after the fire, when for the first time he learned that 
there was other insurance which avoided the policy^ placed the matter 
in the hands of an experienced adjuster to investigate the facts sur- 
rounding the fire. It appears from the testimony that insurance com- 
panies do sometimes waive légal défenses under their policies and pay 
losses when they are satisfied that they are honestly incurred and that 
the insured is without fault. Bond, who was charged with this inves- 
tigation, had his suspicions aroused upon his first visit to the scène 
of the fire, and immediately thereafter requested the fire marshal, 
whose duty it was under the laws of the state of Marylandjo investi- 
gate suspicions fires, to look into it. The resuit of that investigation 
seems to hâve confirmed his suspicions. Whether they were well or 
ill founded is not a question for our considération. He was a nian 
of expérience in his calling, having no authority to waive any of the 
conditions of the policy, and claiming none, and there is nothing in 
his conduct from which any waiver can be implied. The légal propo- 
sition relied on by the plaintiffs in error is that "if the company, after 
knowledge of its right to déclare thf policy forfeited, does any act 



BAKHAUS V. GERMANIA FIRE INS. CO. 883 

whicli recognizes the continued existence of the policy, any act which 
it is authorized to do only by the policy, it thereby elects to waive the 
forfeiture," citing Titus v. Insurance Company, 81 N. Y. 419, and 
other cases, mainly in thé State Reports, the only fédéral case cited 
being Insurance Co. v. Norton, 96 U. S. 241, 24 L. Ed. 689. The 
argument, as stated on page 6 of plaintiffs in error's brief , is "when the 
Company employed Bond as its adjuster, and sent him on the plain- 
tiffs' property, it committed a trespass if the policy was void. It did 
what it had no authority to do, except by virtue of the policy, and 
thereby it recognized the policy as existing, and in eflfect." It will not 
be profitable to review the varions cases cited f rom the State Reports 
in support of the proposition stated. Ins. Co. v. Norton, 96 U. S. 
234, 24 L. Ed. 689, was a suit upon a policy of life insurance, where 
it was claimed that the policy was forf eited by reason of the non- 
payment of certain notes given for the last payment, and the material 
question was whether, in view of the express provisions of the policy 
évidence introduced by the assured was relevant and compétent to 
show that the company had authorized its agent to grant indulgence 
as to the time of paying the premium notes, and waive the forfeiture 
incurred by their nonpayment at maturity. We do not find in that 
case any sanction for the proposition stated. The rule in the fédéral 
courts is thus stated in Insurance Co. v. Wolff, 95 U. S. 333, 24 L. 
Ed. 387: 

"The doctrine of waiver as assevted against insurance eompanies to avold 
the strict enforeement of conditions contalned In their pollcies is only another 
name for the doctrine of estoppel. It can only be Invoked where the conduct 
of the eompanies has been sueh as to induce action in reliauce upon it, and 
where It would operate as a fraud upon the assured if they were afterwards 
allowed to dlsavow their conduct, and enforce the conditions." 

In Astrich v. German-American Insurance Company of New York, 
131 Fed. 13, 65 C. C. A. 251, the plaintiff having several policies, some 
of which insured both merchandise and fixtures, and others insured 
fixtures only, had a conversation with one of the adjusters of the 
eompanies in interest, after the loss, and after a forfeiture as to the 
merchandise had been incurred, in which said adjuster requested 
plaintiff to furnish proofs of loss as to the fixtures and furniture, and 
it was held that such request, though complied with by plaintiffs, did 
operate as a waiver of the forfeiture as to the merchandise insured 
by an insurer whose policy covered merchandise only, and the court 
thus States the rule : 

"A waiver is a voluntary relinqulshment of the rlght that one party has In 
bis relations to another. Sueh waiver may be either express or Implled. An 
express waiver is governed by Its own terms, takes care of Itself, and Is not 
often the occasion of dispute or litlgatlon. An implled waiver, of a forfeiture, 
for instance, is where one party has pursued such a course of conduct, with 
référence to the other party who has Incurred the forfeiture, as to évidence 
an intention to waive the same, or where the conduct pursued is Inconsistent 
with any other honest intention, than an intention to waive the forfeiture, 
and the one who has Incurred the forfeltvire has been Induced by such con- 
duct to act upon the belief that there lias been a waiver, and has Incurred 
trouble and expense thereby. There is no confusion about the rules of law, 
applicable to thls question. They are founded upon fundamental rules of évi- 
dence, and upou the obligations of morality obtalnlng in hunian affairs. It is 
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essentially a matter of intention, thougti circumstances may sometimes be 
such that thé real intention is immaterial, and tlie question is, wlietlier a 
I^arty is not estopped by such eouduct evideneing an intention upon whlch an- 
otlier bas acted,- to say wbat lais true intention really was. In such cases, the 
ordluary and well-understood doctrines of estoppel by conduct is applicable." 

An Insurance company has the right, whenever a fire occurs, to 
inguire into the circumstances and the appointment by Rolker, the 
gênerai agent, of Bond as the spécial agent for that purpose, cannot 
be construed as a waiver of any of the rights of the company. The 
policy sued on expressly provides as follows : 

"The insured, as often as required, shall exhlbit to any person deslgnated 
by this company ail that remalus of any property berein described and submit 
to examination under bath by auy person nanied by this company. * * * 
This company shall not bè held to hâve w&ived any provision or condition of 
this policy, or any forfeiture thereof, by any requirement, act, or proeeeding 
on its part, relating to the appraisal, or ,any examination herein provided for." 

The investigation into the circumstances of this fire was made by 
the firemarshal, who, by the statute of Maryland, was clothed with 
the authority and duty to make such investigation, and ail that is 
properly inferable from Bond's participation in it is that he wished 
to be acquainted with the circumstances, in order to détermine whether 
or not he would advise the company to rely upon the forfeiture. That 
such investigation was no waivèr of the breach of the condition of 
the policy was expressly determined by this court in People's Bank 
V. ^tna Insurance Co., 74 Fed. 511, 20 C. C. A. 634, where the 
Court of Appeals for this circuit indorsed the opinion of the Circuit 
Judge as follows : 

"Another groùnd relied upon as tendlng to prove a waiver upon tbe part of 
the défendant is the close investigation which the company made of tbe f acts 
atteuding this loss, instituted upon its own behalf and prosecuted auterior to 
the récéipt of the proofs of loss. It does not strike me that an insiirance com- 
pany, knowing of a loss, is obliged to wait and make no investigation, or Is to 
limit itself to the information received in tbe proofs of loss. It eau do that 
which the interests of mankind always Induce— look out for yourself and pro- 
tect your own interests." 

As it is not denied that the policy was forfeited by reason of the 
breach of the condition as to additional insurance, unless the right 
of the défendant company to insist upon a forfeiture was waived by the 
acts, déclaration, and conduct of the défendant or its agents, and as 
we are of opinion that there was no svich waiver, and no évidence of 
such nature as would warrant the submission of that issue to the 
jury, it becqmes unneçessary to consider the assignments of error 
which impeach the correctness of the cdurt's ruling that the plaintiffs 
were not entitled to recover because of their failure to furnish proofs 
of loss. within the time stipulated. 

The judgmènt of the court below is affirmed. 

Affirmed. 
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UNITED STATES v. SISK et al. 

(Circuit Court of Appeals, Fourth Circuit. February 1, 1910.) 

No. 933. 

1. INTESNAL Revenue (§ 23*) — Distillee's Bond— Breach. 

Rev. St. § 3260, as amended by Act Cong. May 28, 1880, c. 108, I 1, 21 
Stat. 145 (U. S. Comp. St. 1901, p. 2114), requlres every distiller to give 
bond to faithfully comply with ail the provisions of law relatlng to dis- 
tilleries, and to pay ail penaltles Incurred, or fines Imposed on him for 
violation of any such provisions. Bêlé, that such section not ouly con- 
templâtes that the distiller shall comply with ail tbe law relatlng to dis- 
tilleries, and pay ail penaltles and fines Imposed on him for violation of 
Its provisions, but also that he shall pay ta.xes on spirits distiUed wlthln 
the requlred 15 days, and hence. In an action on a distlUer's bond for 
f allure to pay taxes on splrlts wlthin such tlme, it was no défense that 
the splrlts were selzed by a revenue officer under a dlstress warrant and 
lest through the oflicer's négligence; the breach of the bond being the 
dJstiller's failure to pay the taxes wlthln the time, or to warehouse the 
spirits aecordlng to law. 

[Bd.'Note. — For other cases, see Internai Revenue, Dec. Dlg. § 23.*] 

2. Intkbnal Revenue (§ 23*)— Distiller' s Bond — Action. 

Where a eomplaint on a distlller's bond alleged that the distiller pro- 
duced 138 gallons of spirits whlch he removed f rom the distillery premlses 
withont paying the taxes thereon, and such allégation being denied, It was 
not materlal that the proof dld not show that the distiller removed the 
spirits from the distillery premlses ; it appearlng that the tax was not pald 
within the required 15-day period, as requlred, and that the spirits were 
selzed by a revenue ofllcer. 

[Ed. Note. — For other cases, see Internai Revenue, Dec. Dig. % 23.*] 

3. United States (§ 78*) — Négligence of Oeficers. 

The United States Is not responslble for the négligence of an Internai 
revenue offlcer, by reason of which splrlts selzed for nonpayment of the 
tax by the distiller were lost. 

[Ed. Note. — For other cases, see United States, Cent. Dlg. § 62; Dec. 
Dlg. § 78.*] 

4. INTERNAL REVENUE (§ 12*) — DiSTILLED SplBIÏS — "CASUALTT." 

Rev. st. § 3221 (U. S. Cpmp. St. 1901, p. 2087), provides that when any 
splrlts are destroyed by accidentai flre or other "casualty" wlthout any 
fraud, collusion, or négligence of the owner, after they should hâve been 
drawn off by the gauger and placed In the distillery warehouse, no tax 
shall be coUected thereon,, or, if coUected, It shall be refunded. Held, that 
spirits lost after selzure by an Internai revenue oflicer, through the lat- 
ter's mère négligence, were not lost by reason of "casualty," wlthin such 
section. 

[Ed. Note. — For other cases, see Internai Revenue, Dec. Dlg. § 12.* 
For other définitions, see Words and Phrases, vol. 2, pp. 1, 2 ; vol. 8, p. 
7597.] 

Goff, Circuit Judge, dissentlng. 

In Error to the Circuit Court of the United States for the Western 
'District of North Carolina, at Greensboro. 

Action by the United States against Kelly W. Sisk and others. 
Judgment for défendants, and plaintifï brings error. Reversed. 

This Is an action of debt on a distlller's bond. The eomplaint In the fourth 
Iiaragraph allèges that the breach of bond consists in the fact as thereln al- 
leged that the défendant Slsk, during the period from the Ist day of May, 

*For other cases eee same topic & % nvmbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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1901, to the Ist day of May, 1902, produced "138 gallons of splrlts which he 
remoyed from the said dlstillery premises wlthout paying the tax thereon," 
whleli was $151.80; and the object of the action Is to recover not only that 
amount of tax, but 5 per cent, penalty and interest at 12 per cent, per annum 
from the ist of September, 1901. 

The answer dénies the allégations of the fourth paragraph of the complaint ; 
that is, it dénies that the distiller Slsk removed from the distillery premises 
the spirits so alleged to hâve been produced wlthout paying the tax thereon. 

On the trial the plalntifC introduced the assessment list for September, 1901, 
showlng an assessment for $151.80 upon three packages of spirits produced 
by the defendant's dlstillery during the months of June ànd July, 1901, and 
thereupon the défendant Sisk, sworn in his own behalf, testifled that the spir- 
its produced lu the months of June and July, 1901, were not entered in hond, 
and no warehousing bond 'was given therefor; that the taxes upon the spir- 
its were assessed and a warrant of dlstralnt Issued therefor, and the spirits 
so produced were takèïi by the deputy collecter and removed from the dlstil- 
lery premises tû a place 10 miles distant and advertlsed for sale and lost and 
never sold, wlthout any fraud or collusion on the part of the said défendants. 

The court charged the jury that If the spirits upon which the taxes were 
assessed under the warrant of dlstralnt were taken by the deputy collecter 
and removed from the dlstillery premises and from the possession of the dis- 
tiller 10 miles distant, and placed in an old warehouse, as testifled to by the 
défendant Slsk, and were removed therefrom and allewed to waste," and were 
lost wlthout fraud or collusion on the part of the défendants and wlthout the 
défendants' knowledge, the plaliitiff would not be entitled to recover. The 
jury found the issue thus submltted in favpr of the défendants, and judgment 
was rendered accordingly. 

To thls charge of the court the plalntifif in error excepted, and upon that is 
based the only assignment. 

A. L. Coble, Asst. U. S. Atty! (A. E. Holton, U. S. Atty., on the 
brief). 

William P. Bynum, Jr., for défendants in error. 

Before GOFF and PRITCHARD, Circuit Judges, and WAD- 
DILL, District Judge. 

PRITCHARD, Circuit Judge (after stating the facts as above). 
Treating the statement of the case as found in the record made by the 
court below as the bill of exceptions required by our rule 10 — the 
same having been signed and sealed by the judge — and evidently in- 
tended as such bill, we find the facts to be as f ollows : 

"The plalntifC introduced the assessment list for September, 1901, from the 
office of the collecter of Internai revenue for the Flfth collection district of 
North Carollna, showlng an assessment of $151.80 assessed upon three pack- 
ages of spirits produced by the defendant's dlstillery during the months of 
June and Jùly, 1901. 

"The défendant) Kelly W. Sisk, offered hlmself a witness in behalf of him- 
self, and testifled that the spirits produced for the months of June and July 
were not entered in bond, and no warehousing bond was given therefor ; that 
the taxes upon the spirits were assessed and warrant of dlstralnt issued 
therefor and placed In the bauds of J. A. Petree, the then deputy collecter lu 
charge of the division, who seized the same spirits on whléh the taxes were 
assessed under the warrant of dlstraint and removed them from the distillery 
premises to an old warehouse at Walnut Cove and had tlie same advertlsed 
for sale ; that by the négligence of the said deputy collecter the said spirits 
whilst in his custody were lest and were never sold, wlthout any fraud or 
collusion on the part of the said défendant." 

From the foregoing it will be seen that the distiller in this instance 
neglected and failed to comply with the requirements of the law, to 
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wit, to pay the taxes on spirits distilled within the period required by 
law, or to place the same within a bonded warehouse after having 
executed a bond for the payment of the taxes thereon. 

Section 3260, as amended by Act May 28, 1880, c. 108, § 1, 21 Stat. 
145 (U. S. Comp. St. 1901, p. 2114), provides as follows: 

"Every jievsoii intendlng to commence or to contimie the business of a dis- 
tiller, sIiiiU on flling with the collecter his notice of such intention, and before 
proceedin^; with sncli business, and on the flrst day of May of each succeedlns; 
year, exécute a bond in the form prescribed by the counuissioner of internai 
revenue, conditioned that he sliall faithfully comply with ail the provisions of 
law relating to the duties and 'business of distillers, and shall pay ail penal- 
ties incurred or fines imposed on Mm for a violation of any of the said provi- 
sions ; and that he shall not sufCer the lot or tract of land on which the dis- 
tlllery stands, or any part thereof, or any of the dlstilling apparatus, to be 
Incumbered by mortgage, judgment, or other lien, during the time in which 
he shall earry on said business. Said bond shall be with at least two sure- 
ties, approved by the collecter of the district, and for a pénal sum of not less 
than * * * the amount of tax ou the spirits that ean be distilled in his 
distillery during a period of tifteen days." 

Among other things, this section contemplâtes that the distiller 
shall comply with the provisions of law relating to the duties and busi- 
ness of distillers, and pay ail penalties and fines imposed upon him 
for a violation of its provisions, and also that he shall pay the taxes 
on the spirits that may be distilled at his distillery during a period of 
15 days. It appears in this instance that the spirits seized were not 
placed in a warehouse, but retained in the possession of the distiller, 
and that he f ailed to pay the taxes on the same. The government by 
proper proceedings attempted to collect the taxes due on the spirits by 
assessment, and in pursuance of such assessment a distraint warrant 
was issued, and the packages of spirits were seized and taken into cus- 
tody by the deputy coUector. Under thèse circumstances, there was a 
breach of the distiller's bond, and the distiller and his sureties thereby 
became hable for the payment of the taxes on the spirits thus produced. 

It is insisted by counsel for défendants in error that inasmuch as 
"it is alleged in the fourth paragraph of the complaint that the di.stiller, 
Sisk, produced 138 gallons of spirits which he removed froni the dis- 
tillery premises without paying the taxes thereon, and this allégation 
being denied in the answer, and there being no proof to siistain it, the 
plaintifï was not entitled to recover." 

This being a suit on a distiller's bond, wherein the sureties, among 
other things, undertook to pay the taxes on any spirits that might be 
produced and not warehoused at any time during a period of 15 days, 
it necessarily follows that the real issue in this controversy is as to 
whether the distiller bas complied with the law in this respect. 

It being alleged that the distiller produced 138 gallons of spirits 
upon which he did not pay the taxes, it is immaterial as to whether 
the spirits were removed from the distillery premises by the distiller, 
or, as in this instance, by an agent of the government. The breach 
of the bond was the failure of the distiller to either pay the taxes 
within the 15-day period or to warehouse the spirits in accordance with 
the provisions of law. 

In the case of Harkins v. Williard, 146 Fed. 706, 77 C. C. A. 132, 
this court, among other things, said: 
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"Primarily tliè distiller is liaWe for tbe taxes due on the spirits distilled, 
and, in case of default, liis suretles are also jointly liable for the same." 

However, it is insisted by counselfor défendants in error that the 
government is liable for the négligence of its officers or agents, and 
that such négligence constitutes a bar to recovery. This question was 
passed upon in the case of United States v. Guest, 143 Fed. 4S6, 74 
C. C. A. 590. The court, among other things, in disposing of tliat 
case, said: 

"We are inclined to differ wlth the leanied jiidse of the lower court In ail 
three partlculars. As to the loss of the spirits. it is true that the distillery 
and its contents had l)een seized by the gorernment's représentative, and the 
défendants may be said to hâve in no manner hrought alwut tlie loss; still 
it does not serve to relieve tlie liability under the bond. ïhat the government 
is not liable for négligence or laChes of its offleers or agent is vvell recogiiized 
and settled, and such négligence constitutes no bar or défense to a recovery 
upon a hond taken by the government. * * * " 

The Suprême Court of the United States also passed upon this 
question in the case of Hart v. United States, 95 U. S. 318, 34 L. Ed. 
479. That suit was instituted on a distiller's bond, as in this case. 
The breach alleged was the nonpayment of $3,000 demanded of him, 
being the amount of taxes on 6,000 gallons of spirits which he had 
distilled after the Ist day of June, 1871. The distiller made no dé- 
fense. The other défendants filed three pleas. On motion of the 
plaintiff, ail of the first plea except such as averred the nondelivery 
of the bond sued on was stricken out. Demurrers to the second and 
third were sustained, whereupon the défendants excepted. The third 
plea reads as follows : 

"That the taxes charged and sued for were assessed against Ilosmer on 
spirits he had distilled, and were a first and paramount lien thereon ; but 
that the colleetor of internai revenue for tlie district, without the knowledge 
or assent of the défendants, and without first requiring the payment of the 
taxes thereon, permitted him to remove from the bonded warehouse a quan- 
tity of said spirits — more than sufïicient to pay any just claim of the plain- 
tiff." 

Demurrers to the second and third counts of défense were sustained 
by the court below, whereupon thç défendants excepted, and the case 
was carried to the Suprême Court of the United States. Chief Justice 
Waite, who delivered the opinion, in referring to the second and third 
counts of défense, said: 

"The second défense relied upon In this case is disposed of by Osborne v. 
United States, 19 Wall. 577 [22 L. Ed. 208], which we are not inclined to re- 
consider. 

"The third défense is equally bad. Under the law as It stood when this 
suit was couimenced, no distilled spirits could be removed from a distillery 
warehouse before the payment of the tax fAct .Tulv 20, 1808, c. lai] 15 Stat. 
130, § 15 [U. S. Comp. St. 1901, p. 2122], without subjectiug ail those engaged 
In such a removal to heavy penalties. 15 Stat. 140, § 36. xVn otHcer of the 
United States had no authority to dispense with this requirement of tlie law. 
If in violation of his duty he permitted sucli a removal, he subjected hiniself 
to punishmeut, but did not bind the government by his acts. The governnient 
Is not responsible for the lâches or the wrongfui acts of Its offleers. Gibbons 
v. U. S., 8 Wall. 269 [19 L. Ed. 4.53] ; United States v. Kirkpatriek, 9 Wheat. 
720 [6 L. Ed. 199] ; United States v. Vanzandt, 11 Wheat. 184 [6 L. Ed. 448] ; 
United States v. NIcholl, 12 Wheat. 505 [6 h. Ed. 709] ; Jones et al. v. Uuited 
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States, 18 Wall. 6G2 [21 L. Ed. 867]. Every surety upon an officiai bond to the 
government is presumed to enter into his contract with a fuU knovvledge of 
this princlple of law, and to consent to be dealt wIth accordingly. The gov- 
erumeut enters into no contract with him that its officers shall perforui their 
(luties. A government niay be a loser by the négligence of its ofiicers, but it 
)iever becomes bound to others for the conséquences of sueh neglect, unless it 
be by express agreenient to that effect. Hère the surety was avvare of the 
lien which the law gave as security for the payment of the tax. He also knew 
that, in order to retain this lien, the government must rely upon the diligence 
aud honesty of its agents. If they performed their duties and preserved the 
security, it inured to his benefit ".s well as that of the government ; but, if 
by uegîect or misconduct they loft it, the government did not corne under ob- 
ligations to make good the loss to him, or, what is the same thing, release him 
pro tanto from the obligation of his bond. As between himself and the gov- 
ernment, he took the risk of the effect of ofiicial négligence upon the security 
which the law provided for his protection against loss by reason of the lia- 
bility he assumed." 

Also the following cases are in point: Minturn v. United States, 
106 U. S. 437, 1 Sup. et. 402, 27 L. Ed. 208 ; United States v. Wit- 
ten, 143 U. S. 76, 12 Sup. Ct. 372, 36 L. Ed. 81. 

It appears from the brief of plaintiiï in error that the foregoing 
cases were not called to the attention of the learned judge who tried 
this case below. 

The court below instrucfed the jury that, if they found from the évi- 
dence that the collector seized the spirits under warrant of distraint for 
taxes due thereon, removed them from the possession of the distiller, 
and placed them in an old warehouse, and they were there allowed to 
waste or be lost, without the collusion or fraud of the défendants and 
without the défendants' knowledge, the plaintiff would not be entitled 
to recover; and to sustain this view of the law counsel for defeild- 
ants in error relies upon the provisions of section 3221 (U. S. Comp. 
St. 1901, p. 2087), which reads as foUows : 

"And when any distllled spirits are hereafter destroyed by accidentai fire 
or other casualty, without any fraud, collusion, or négligence of the owner 
thereof, after the time the same should hâve been drawn ofC by the gauger 
and placed in the distillery warehouse provided by law, no tax shall be col- 
lected on sueh spirits destroyed, or, if collected, it shall be refunded upon 
the production of satisfaetory proof that the spirits were destroyed as herein 
specifled." 

In the case of Freeman et al. v. United States, 157 Fed. 195, 84 C. 
C. A. 643, this court held that the "destruction of spirits in a ware- 
house by accidentai fire or other casualty may be set up as a défense 
to an action by the government on a distiller's warehouse bond to 
recover the taxes thereon." However', the facts in this case are not 
sueh as to entitle the défendants in error to relief under the foregoing 
section. There is nothing in the record to show that the packages 
of spirits were destroyed by accidentai fire or other casualty. They 
were distilled and in the possession of the distiller, without the taxes 
having been paid, and in order to collect the taxes thus due, and un- 
paid, a distraint warrant was issued by which the packages of spirits 
were seized and taken eut of the possession of the distiller. 

Suppose that the deputy collector had seized the spirits in question, 
and while en route with them to the place of deposit a portion of the 
spirits had been lost by leakage, leaving a wantage in the packages 
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thus seized of one-half the amount contained therein at the time of 
seizure, could it, under such circumstances, be contended that the 
distiller and his sureties would not be liable under the distiller's bond 
for the taxes on the amount of spiritslôst? We think not. 

The failure of the distiller to pay the taxes on the spirits produced 
within the time prescribed by law not only rendered the spirits on 
hand liable to seizure, but the property of the distiller as well; but 
this does not in any wise reheve the sureties of their liability on the 
distiller's bond. 

For the reasons stated, we are of opinion that the court erred in 
its instructions to the jury involved in the assignment of error. It 
necessarily foUows that the judgment of the lower court must be re- 
versed, and that the cause be proceedèd with in that court in accord- 
ance with the views herein expressed. 

Reversed. 

GOFF, Circuit Judge, dissents. 



THE SANTA RITA. 

(Clrèuit Court of Appeals, Nlntli Circuit. February 28, 1910.) 

No. 1,771. 

1. Admiralty (§ 118*)— Review on Appeal— Findings of Fact. 

Where the testimony of the wltnesses in a suit In admiralty was large! y 
taken by déposition, there is not the same presuniption in favor of a flnd- 
Ing of fact by the trial court as when baséd on oral testimony of witnesses 
appearlng before it, and it will be more readily reviewed by an appellate 
court. 

[Ed. Note.— For other cases, see Admiralty, Cent. Dig. §§ 770-772 ; Dec. 
Dig. § 118.*] 

2. Négligence (§ 62*)— Proximate Cause of Injuby- Intervening Efficient 

Cause. 

One of the most valuable tests to apply to détermine whether a négli- 
gent act was the proximate or remote cause of an injury is to détermine 
whether a responsible human agency has intervened, sufâcient of itself to 
stand as the cause. 

[Ed. Noté. — For other cases, see jMegligence, Cent. Dlg. §§ 76-79; Dec. 
Dig § 62.*I ^ 

3. Shipping (§ 81*)— Liability of Vessel for Injuey to Anotheb— Proxi- 

mate OApsB OF Injury. 

An oll burning steamer, lylng beside Tjong Wharf at Ôakland, In San 
Francisco Bay, diseharged a Considérable quantity of inflammable fuel 
oil from her hold into the waters of the bay, whioh was carried by the 
wind and tlde under the wharf, where, mixing with floating débris, it 
formed a mat. The wharf was 90 feet wlde, suijported on piles, and there 
were yessels lying on the opposite side. The floor of the wharf was in 
places soaked with oil which had escaped from oil burning englues used 
thereon. By some accidentai means the inflammable mat formed on the 
water was set on fire, burning a portion of the wharf, and also injuring 
libelant's yessel lying on the other side and aromid whioh the oil floated. 
EeM; tha:t the négligent act of the steamer in discharglug the oll into the 
bay was the proximate cause of the injury, which, with kuowledge of the 
inflammable character of the oil, the adjacent wharf ou which men and 

•For other cases see same toplc & i numbbe In Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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engines were worklng, the surrounding vessels, and tlie prevailing wlnd 
and tide, should reasonably hâve beeti autlcipated as a probable consé- 
quence. 

[Ed. Note.— For other cases, see Shippiug, Cent. Dig. § 344 ; Dec. Dig. | 
81.*] 

Appeal from the District Court of the United States for the North- 
ern District of California. 

Suit in admiralty by the Société Nouvelle d'Armement, as owner 
of the bark Boieldieu, against the steamer Santa Rita ; the United 
Steamship Company, claimant. Decree for respondent (173 Fed. 
413), and libelant appeals. Reversed. 

William Denman, for appellant. 

Charles Page, Edward J. McCutchen, and Samuel Knight, for ap- 
pellee. 

Before GILBERT and MORROW, Circuit Judges, and HUNT, 
District Judge. 

HUNT, District Judge. The Société Nouvelle d'Armement, a 
corporation of France, brought this libel against the American steamer 
Santa Rita, to recover damages for injuries inflicted upon the Boiel- 
dieu, a three-masted steel bark belonging to the libelant. The lower 
court found that the alleged négligent act of the défendant was not a 
proximate, but remote, cause of the injury. The libelant sued ont this 
appeal from a judgment in favor of défendant. 

The material uncontroverted f acts are substantially as f oUows : The 
Santa Rita, an oil burning steam vessel, 450 feet long, was moored to 
the north side of a wharf at Oakland, Cal. The British ship Whitlie- 
burn and the libelant's bark Boieldieu were moored on the south side 
of the same wharf and directly opposite the Santa Rita. The wharf 
was 90 feet wide, built on piles driven into the bottom of the harbor. 
Between 4 and o o'clock on the afternoon of March 11, 1907, a fire 
broke out, partially consuming the wharf and greatly injuring the 
Boieldieu. 

The -libelant allèges that this fire was caused by the négligence of 
the Santa Rita in pumping into the bay or allowing to drip from her 
decks therein large quantities of volatile fuel oil, which collected under 
the wharf in the alleyway formed by the vessels and the wharf, and 
that, as the tide started to come in, this mass of oil, held and matted 
together by particles of inflammable rubbish and débris, moved par- 
tially out from under the wharf and surrounded the Boieldieu. The 
libelant further contends that, while the Boieldieu was thus surrounded 
by this highly combustible oil mat, a spark from an engine on the 
wharf, or a live coal from the fuel box of the donkey engine, or a 
burning cigar, was thrown from the wharf into this oily mass, igniting 
it and causing the conflagration which damaged the wharf and the 
Boieldieu. 

The court found, among other things, that oil of a highly com- 
bustible nature was discharged from the Santa Rita and collected in 
the water under the wharf and around the Boieldieu. There is ample 

•For other cases see same topic à 5 numbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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évidence to support this conclusion. Much of the évidence offered 
by the défendant relating to this finding is that of men who testify that 
they did not pump any oil overboard or see any thus pumped. 

On the other hand, the libelant supports its contention by the testi- 
mony of those who saw the oil thrown into the bay, and, in fact, were 
actors in putting it there. The Lakme. Tyee. Queen Elizabeth, 118 
Fed. 972, 55 C. C. A. 466. The décision of this question of fact 
dépends upon the veracity of the libelant's witnesses, and who is bet- 
ter fitted to judge of their credibility than the court before whom they 
appeared? The surrounding facts and circumstances also point 
strongly tO' the probability that the oil which burned on the water 
around the Boieldieu came from the Santa Rita. We believe the 
finding of the lower court was correct. 

The court further found that this mat of oil was ignited by the beat 
or flame from the burning wharf, taking the view that in some un- 
explained manner the wharf caught fire, and that the fire was com- 
municated to the oil which lay on the water in close proximity there- 
to, and that the in jury to the Boieldieu was caused jointly by the 
burning of the wharf and by the burning of the oily mass on the 
water. The finding that the fire originated on the wharf is vigorously 
assailed. The libelant contends that the oil ignited first, and that the 
flame spread from the oil to the wharf. We regard the defendant's 
contention that no oil whatever burned on the water as plainly against 
the évidence and without merit. There is no reasonable doubt that 
the wharf burned, and some oil on the water burned ; and the further 
question now arises : Where did the fire originate ? On the wharf, 
or in the oil ? 

There is no évidence tending to show that any particular act 
started the conflagration; nor do the circumstances of themselves 
point to any probability by which the court may safely be guided to 
one view or the other. There were several oil burning locomotives, 
a donkey engine, and 20 or 25 men on the wharf at the time of the 
fire. The wharf itself was more or less oil soaked in spots, and there 
were several car loads of hay or other inflammable material thereon. 
The men were smoking. It is not at ail improbable that one of them 
carelessly let drop a burning match near the hay, thus starting the 
fire. Or, an engine may hâve dropped some fire or sparks on the 
oil soaked planks of the wharf, and so caused the fire. On the other 
hand, the présence of active engines and smoking men might lead 
equally as well to the conclusion that the fire started in the oil on the 
water. It is well established that this matted mass of fresh oil was 
very inflammable, even thoûgh floating. A burning cigar stub, or a 
live spark thrown from an engine, falling on a chip or other more or 
less solid material in the oil, would furnish a rational explanation of 
the origin of the fire. 

The natural probabilities in favor of the dififererit théories being 
equal, it is necessary to weigh and examine carefully the testimony 
of the eyewitnesses, in order to arrive at as just and right a conclusion 
as is possible under the circumstances. Fortunately, there is little real 
conflict in the testimony of those who saw the fire as to where it 
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started. One of defendant's witnesses says positively that it started 
on the wharf, and the others say that it looked to them as if it started 
there. But those who were in a position to see where it started — 
who were south of the line of cars — testify directly and unequivocally 
that the fire started on the water, and that they saw it there before 
any was visible on the wharf proper. Whether on the water or on 
the wharf, it is undeniable that it started either to the south of the 
cars or in the cars themselves. The witnesses of Hbelant wlio tes- 
tified on the point were in such a position that a fire in either of the 
places above named would hâve been easily discernable by them, while 
the defendant's witnesses were so situated that they could not hâve 
seen a fire on the water near the Boieldieu unless the fiâmes mounted 
very high, and even then they were so far ofï that they might easily 
hâve been mistaken about the exact position of the conflagration. 
After a careful considération of ail the testimony, we are of opinion 
that the finding of the lower court, to the efïect that the fire originated 
on the wharf, was clearly against the weight of the évidence and can- 
not stand. 

In our examination of the évidence, which has led us to the conclu- 
sion that the learned judge of the lower court erred in his finding upon 
this point, we observe that libelant's principal witnesses, who gave di- 
rect évidence thereon, testified by dépositions. Upon this matter, there- 
fore, the trial judge had not the advantage of seeing and hearing the 
witnesses. His position, to arrive at a true resuit, was scarcely better 
than ours. Hence the rule that, when oral testimony is evidently the 
basis of a finding, or the written testimony relates to matters as to 
which the trial court is better able to reach a satisfactory conclusion 
than the appellate court, the finding wiU be adhered to, does not apply 
with the same force. 

The court, after finding the facts as hereinbefore recited, made the 
further finding that the négligence of the Santa Rita in discharging 
oil into the bay could not be regarded as the efficient or proximate 
cause of the injury to the Boieldieu. The court said; 

"The burning of the wharf was entirely discoiinected, and unrelated to the 
original act of the Santa Rita in discharging the oil, and was not caused by 
any person connected with that vessel, and whose actions were suhject to her 
control. Unless, therefore, the burning of the wharf and the conséquent ignl- 
tion of the oil were matters which ought to hâve been reasonably anticipated 
as probable — that is, more likely to oecur than otherwlse — the burning of the 
wharf must be found to be tbe efficient cause of the damage to the Boieldieu. 
Was the burning of the wharf, and the ignition of the oil, something more 
likely to oecur than not — something that a person of ordinary prudence would 
bave thought to be probable? The resuit has shovvn that such a lire — the igni- 
tion of oil thereby — and the conséquent damage to the Boieldieu, were mat- 
ters which might oecur — events which any person of ordinary judgment would 
hâve known to be possible. But the question is not whether a person of ordi- 
nary prudence would hâve known that such results were possible, but whether 
they would bave been regarded by him as probable — something likely to oe- 
cur, and therefore to be guarded against — by not discharging fuel oil into the 
bay. 

"It seems to me this question must receive a négative answer. A man of 
fextreme caution might bave anticipated the resuit ; but one of ordinary pru- 
dence and foresight would not hâve thought, in vlew of ail the surrounding 
circumstances, that fuel oil, if discharged into the waters of the bay, with its 
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tides and winds, wonld probably be set on lire, by the accidentai or négligent 
burnlng of the wharf, or by live coals thrown Into the bay and eomlng In con- 
tact with the oll." 

We cannot give our assent to this view of the case. The respondent 
ship, being' an oil burning one, was chargçd with knowledge of the in- 
flammable quality of fresh oil, even on water and was also charged 
with knowledge of the probable efïects of ordinary winds and tides in 
carrying the oil to where it might do great in jury. The respondent 
cannot, therefore, be heard to say that she did not know fresh oil on 
water was inflammable, or that she had no reason to believe that the 
oil which she put into the harbor would be driven by the winds and 
tide under the dock and in among the shipping. It ought to bave been 
known that the présence of a large quantity of fresh oil of a very 
combustible nature was a menace and danger while lying in an ex- 
posed position around a busy wharf. It ought reasonably to bave been 
anticipated by those in charge of the Santa Rita that such a mass of 
oil floating under the wharf and around the shipping was likely to be 
ignited in some manner through the numerous and patent sources of 
fire which were near by. What would be more natural than for a man 
about the shipping to throw bis lighted cigar stub into the bay, or for 
an engineer on the wharf to dump bis live coals into the water? Cer- 
tainly, one not having any reason to believe that the water was covered 
with an inflammable sheet could not be held to be négligent in thus 
throwing his burning coals or lighted cigar into the harbor. Indeed, 
a careful man, anxious to avoid ail risks of fire, would sélect the water 
as the natural and seemingly proper place to put them. Surely, the 
défendant was charged with notice that men rightfuUy do thèse things, 
and that the doing of them where large masses of inflammable oil are 
floating about would probably produce a conflagration. 

There is no infallible rule by which one can distinguish between a 
proximate and a remote cause. 

Justice Moody, for the Suprême Court, has recently said : 

"Few questions hâve more frequently corne before the courts than that 
whether a particular mlschief was tlie resuit of a particular def ault. It would 
not be useful to examine the numerous décisions in which this question has 
received considération, for no case exactly resembles another, and sllght dif- 
férences of fàct may be of great Importance. The rules of law are reasonably 
well settled, however cllfflcult they may be of application to the varied affairs 
of life." Atchlson, etc., Ry. Co. v. Galhoun, 213 U. S. 1, 29 Sup. Ot 321, 53 
L. Eid. 671. 

In Milwaûkee Ry. Co. v. Kellogg, 94 U. S. 469, 34 I,. Ed. 356, the 
court said: 

"Did the facts constitute a continuons succession of events so linked to- 
gether as to make a natural whole, or was there some new and independent 
cause iutervenlng between the Vvrong and the injury? It is admitted that the 
rule is difflcult of application, but it Is generally held that, In order to war- 
rant a finding that négligence, or an act not amountlng to a wanton wrong, 
is the proximate cause of an in Jury, It must appear that the Injury is the nat- 
ural and probable conséquence of the négligent or wrongful act, and that it 
ought to hâve been foreseen in the llght of the attendant circumstances." 

Tried by the above rule, it appears to us that the négligent act of 
the Santa Rita in pouring oil into the bay was the proximate cause of 
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the injury to the Boieldieu. The injury flowed directly from the négli- 
gent act. The resuit of the act is not incompatible with what one 
would expect. The question is not whether such an act would pro- 
duce a conflagration in the majority of cases, but whether it has a de- 
cided and natural tendency to produce such a resuit. 

One of the most valuable tests to apply to détermine whether a nég- 
ligent act is the proximate or remote cause of an injury is to détermine 
whether a responsible human agency has intervened between the fact 
accomplished and its alleged cause. "If a new force or power has 
intervened, of itself sufficient to stand as the cause of the misfortune, 
the other must be considered too remote." Insurance Co. v. Tweed, 
7 Wall. 44, 19 L. Ed. 65 ; Washington & Georgetown R. v. Hickey, 
166 U. S. 521, 17 Sup. et. 661, 41 L. Ed. 1101. 

In this case another force or power had not intervened. The throw- 
ing of the lighted cigar, or buming coal, into the bay cannot be said to 
be another force, or to break the causal chain. Thèse acts were in- 
nocent, yet probable, and as natural as were the acts of the shopkeepers 
in throwing around the squib, in the famous "squib case" (Scott v. 
Shepherd, 2 W. Bl. 892), although we recognize that the causal con- 
nection that existed in the squib case between the original act and the 
intermediate acts is not found in the présent instance. 

We are of opinion that the injury to the Boieldieu was the natural 
and probable conséquence of the négligent act of the Santa Rita, and 
ought to hâve been anticipated in the light of the surrounding circum- 
stances. The circumstances which must be considered are the highly 
combustible nature of; the oil, the condition of the tide and wind, the 
proximity of the wharf and shipping, the inflammable condition of 
the oil soaked wharf, and the many chances of accidentai ignition to 
which the oil was exposed. Without doubt, the natural and probable 
conséquence of covering water with oil might not, under différent cir- 
cumstances, hâve had a natural tendency to produce any injury. If 
the oil had been dumped into the middle of the bay, far from any ship 
or wharf ; if the wind and tide had been différent ; if the wharf had 
been fîre proof; if the oil had been less inflammable; if the chances 
of fires had been much less — we might hâve reached a différent con- 
clusion. But, considering ail the facts and circumstances, we must 
conclude that the injury donc by the floating oil ought to hâve been 
foreseen, and that, therefore, the placing of it on the water was the 
proximate cause of the injury inflicted by its ignition. Milwaukee R. 
v. Kellogg, 94 U. S. 469, 24 L. Ed. 256; Insurance Co. v. Boon, 95 
U. S. 117, 24 L. Ed. 395; Washington & Georgetown Ry. Co. v. 
Hickey, 166 U. S. 631, 17 Sup. Ct. 661, 41 L. Ed. 1101; McGill v. 
Michigan S- S. Co., 144 Fed. 788, 75 C. C. A. 518. 

The libelant placed great reliance on section 374^?^ of the Pénal 
Code of California, as affecting the question of proximate cause and 
the burden of proof in relation thereto. That is a statute which makes 
it a misdemeanor for any one to discharge petroleum or certain other 
substances into the waters of a navigable bay or river of the state. In 
arriving at our conclusion, we hâve not taken this statute into con- 
sidération, because, under the facts, we believe liabiHty exists irrespec- 
tive of the statute. 
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The decree of the District Court, dismissing the libel with complain- 
ant's costs, is: reversed. 

It is further ordered that the District Court enter decree in favor 
of libelant in usual and proper form. 



WILMERTON v. WILMERTON et al. 

(Circuit Court of Appeals, Seventh Circuit. January 4, 1910.) 

No. 1,609. 

WiLLS (§■ 764*) — Legacies— Ademption. 

Testator bequeathed to plalntiff and another notes and moneys to tUe 
amount of $75,000 as per contract, to be managed by a specifled bank for 
the benefit of testator's estate, and the remainder of the estate, after pay- 
ment of spécifie bequests, was given to a residuary legatee. The contract 
referred to created a trust by which the banli agreed to collect and re- 
ceive the principal and interest of the notes and securlties, paying the 
income to testator on dëmand, reinvest the principal, and on testator's 
death to account for ail the property to his estate. Testator having be- 
come incompétent, a eonseryator was appolnted, who denianded and re- 
cel ved froni the bank the income that had aceumulated in its hands, 
which on testator's death was clalméd by the exécuter as a part of the 
residuary estate. HeM that, since a legacy will be held to hâve been 
adeemed only where such was testator's apparent Intention, the collection 
of such income by the eonservator did not constltute such a withdrawal 
of the amount colleçted from the fund as to constitute an ademptiou of 
the bequest thereof to that extent, in the absence of any other évidence 
that such was testator's intention. 

[Ed. Note.— For other cases, see Wills, Cent. Dig. §§ 197S-1994; Dec. 
Dig. § 764.'*] 

Appeal from the Circuit Court of the United States for the North- 
ern Division of the Southern District of lUinois. 

Bill by Frank Wilmerton against William W. Wilmerton and an- 
other. Decree dismissing the bill, and complainant appeals. Reversed, 
with instructions. 

The bill was by appellant, a citizen of lowa, agalnst appellees, citizens of 
Illinois, the appellee, William W. Wilmerton, being made défendant both in 
his own right and as executor of the will of William Wilmerton, deceased; 
and was to recover complainant's one-half share in $12,442.03, together with 
interest thereon, said to be due to appellant under the will of William Wil- 
merton, deceased, and wrongfuUy withheld by appellee, William W. Wilmer- 
ton, as executor of such will. A demurrer to the bill having been sustained, 
the bill was dismissed for want of equity. 

The salient facts, stated in the bill, are as follows: On January 12, 1904, 
William Wilmerton, deceased, executed his will, wherein there was be- 
queathed to the appellee, Louisa Little, and to appellant, Frank Wilmerton, 
daughter and son respectively of the testator, "notes and moneys to the 
amount of $75,000, as per contract to be managed by said bank [The Central 
Trust and SaVings Bank of Bock Island] for the benefit of my estate." The 
remainder of the estate, after three other spécifie bequests, went to William 
W. Wilmerton, appellee, amounting, after the déduction of the other bequests, 
to eonslderably more than $75,000 in value. The trust, recited In the contract 
with the bank, was as follows: 

"The said party of the flrst part [the bank], shall collect and receive the 
interest and principal of the said notes and securitles at maturlty, pay the 
income thereof to said party of the second part William Wilmerton, on de- 

•For other cases see same topic & § numbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 
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maiid, and reinvest the principal tliereof as speedlly as It Is able to, after the 
receipt of tlie same, and upon tlie death of the said party of the second part, 
to account for ail said property to the estate of the said party of the second 
part. The said party of the flrst part, in and about the said coUecting of In- 
terest, principal, and re-Investment, to be held to the exercise of the same de- 
gree of eare as it would of its own property. * * * " 

At the date this contract was entered into, William Wilmerton was about 
elghty years of âge, and at the date the will was exeeuted was a llttle past 
eighty-one years of âge ; but on both dates was of sound and disposing mind 
and memory. Subsequently Wilmerton became insane, and on the twelfth 
day of .lune, 1906, one Thomas J. Medill was duly appointed conservator of 
his estate, and forthwith took possession and control of the estate, except so 
much thereof as was, at the tlme, in the care, custody and control of the trus- 
tée above mentioned. Wilmerton, up to the time of his death, November 26th, 
1907, did net reeover his reason. 

The bill shows that during the entire perlod of the conservation, Wilmer- 
ton's estate was worth somethlng like $200,000; no need is shown for the 
taking of any portion of the $75,000, embodied in the trust agreement, either 
for the conservation of the estate or the support of the ward ; nor any occa- 
sion for the change of securlties. Notwlthstanding this, the conservator, con- 
sidering himself entitled to act upon that provision of the trust agreement un- 
der which, "on demand," it was provided that the trustée should pay the in- 
come to Wilmerton (and apart from any need arlslng from the conservation 
of the estate or the maintenance of the ward), on the third day of October, 
1906, demanded of the trustée that It should pay over to him the accrued in- 
terest or income that had accumulated in its hands ; and thereupon there was 
paid to him such accumulation to the amount of $12,442.03 ; which sum, appel- 
le© William W. Wilmerton, as executor, has treated as a part, not of the 
spécifie trust, but as a part of the residuary estate — refusing to pay over the 
same to appellant Frank Wilmerton and appellee Louisa W. Llttle, as a part 
of the spécifie trust fund bequeathed to them. The further facts are stated In 
the opinion. 

S. S. Gregory, for appellant. 
H. A. Weld, for appellees. 

Before GROSSCUP, BAKER, and SEAMAN, Circuit Judges. 

GROSSCUP, Circuit Judge (after stating the facts as above), de- 
livered the opinion : 

The argument of appellee William W. Wilmerton is, that under the 
law of Illinois, the conservator succeeded to the right of the bene- 
ficiary in the trust agreement "to demand" the income accumulating 
and that had accumulated upon the securities embodied in the trust; 
that such demand having been complied with, the income thus paid 
over became at once segregated from the trust fund — was no longer a 
part of the trust fund in fact, but became a part of the gênerai prop- 
erty of the conservator's ward ; from which it follows, that the will, 
acting as of the testator's death, a date subséquent to this act of ségré- 
gation, acted only, so far as the bequest to appellant and Eouisa W. 
Little went, upon the securities remaining; the test of the testator's 
intention being, not what, aside from the will, he may be shown to 
hâve said or done in relation to the spécifie bequest involved, but what 
property was, in fact, included in and acted upon by the spécifie be- 
quest at the date of his death. 

We accept this as the true test of the testator's intention. It does 
not follow, however, that intention is thereby shown in the will that 
the power of the testator to take down "on demand" the income of the 
176 F.— 57 
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securîties mentioned in the spécifie bequest, should go over to his con- 
servator in case of his subséquent mental incapacity. No such inten- 
tion is affirmatively shown in the will. Nor does it follow that such 
power of the testator to take down the income goes by opération of law 
to the conservator, to the end that the spécial fund, acted upon in the 
spécifie bequest, shall be by that amount diminished. That, indeed, is 
the real question in this case. 

Counsel for appellee hâve brottght to our attention two cases, one 
an English, the other a Pennsylvania case, the former, at least, sup- 
porting his contention, viz : In Re Freer, 22 h- R. Chancery Division, 
622, and Hoke v. Herman, 31 Pa. 301. The Freer Case was that of a 
testator who bequeathed "ail his first préférence bonds" in a certain 
railroad to drieof his sons, the residuary esta te to a son and daughter. 
Subsequently, but before the testator's death, apd while he was of un- 
sound mind, a conservator, under an order of the Lord Justices, trans- 
ferred thèse bonds, on the ground that they were an unsaf e invest- 
ment, into consdls, and this was held by Chitty, Justice, to hâve been 
an "ademption" or "extinguishment" of the legacy — the learned Jus- 
tice finding that he need make no distinction between those two terms 
in their application to the question before him. , , 

In the Pennsylvania case, Herrnan held a note aga,inst Hoke, which 
was the.subject of a bequest to Hoke by Herman, in his will made sub- 
sequently, as folio ws : 

: "I give and bequeath unto niy sald nephew Heruian Hoke, and bis heirs, a 
promissory note of $600, with interest, whIch I liold agalnst him at this tlme." 

Subsequently Herman became insane, a committee of his person 
and estate was appointed, and this committee, settling With Hoke for 
certain services rendered by him to Herman after the date of the will 
(the bequest, àbove mentioned, beîng known neithér to Hoke nor to 
the committee), credited $178.63 on the interest on the note, and a re- 
ceipt was given by Hoke to the committee in full of his claim. Upon 
the death of Herman, the note, thus in part paid and endorsed, was de- 
livered to Hoke; but Hoke demanded the return of the $178.63, with 
interest, debited against him in his settlement with the committee, 
there being àssets of the e:state sufficient to pay the demand if he were 
entitled to recover. The Court, Black, G. J., delivering the opinion, 
held: ,' ' ' 

"That if à thlng bequeathed in a will by such a description as to distingnlsh 
It from ail other things be disposed of, s6 that it does not remain at the death 
of the testator, or if it be so changed that it eannot be called the same thing, 
the bequest Is gone. If such a legacy be of a debt, payment necessarily makes 
an erid of it. The légàtee is entitled to the very thing bequeathed if it be 
possible for the exécuter to give it to him; but if not, he eannot hâve money 
in place of it. ■ This results from an Inflexible rule of Itiw applied to the mère 
fact that the thing bequeathed does not exist, and it is not founded on any 
presumed Intention of the testator" , 

In the English case, the ruiing is iliade to turn upon the proposition 
that if the testator himself, not being a lunatic, had sold the stock and 
placed the proceeds tô a separate account on his books, there would 
hâve been an adeinptiôn or extinguishment of the spécifie legacy, not- 
withstanding a mémorandum plàced there by the testator to the effect 
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that for ail purposes the proceeds were to stand in place of tlie stock — 
a proposition that is as true hère as in England, for the stock having 
been voluntarily taken down by the testator from the spécifie bequest, 
and the mémorandum not having been attested according to the Wills 
Act, there stood at the date of the testator's death (the date when the 
will took effect), no disposition by spécial bequest of the stock thus 
involved. But is that proposition a true criterion of the question be- 
fore the Court in the Freer Case, or the question before us now? Had 
the testator in the Freer Case sold the spécifie préférence bonds, so 
that they no longer, in specie, were a part of his property, or had the 
testator in this case taken down the interest, or any portion of the 
principal (provided he had power, under the trust agreement, to take 
down the principal), the act would hâve been one performed by him in 
view of his then existing will, and, therefore, a voluntary and con- 
scious extinguishment or diminution of the corpus of the spécifie thing 
upon which the spécifie bequest was intended to act. In other words, 
the will and the subséquent act, considered together, would give us 
the testator's final testamentary intention. 

But how can that be said to be the case where the diminution or 
extinguishment of the thing, upon which the spécifie bequest acts, is 
not the subséquent voluntary or conscious act of the testator himself. 
The conservation of an estate under the lunacy laws,' both hère and in 
England, is purely an administrative function. Is it contemplated that 
an administrator may, at his will, change the testator's will ? The tes- 
tator, lunacy coming on, is, so far at least as a disposing mind is con- 
cerned, civilly dead. Does the disposing mind, along with the ward's 
effects, go over to the conservator? Is the conservator anything 
more than a mère custodian . and administrator of the ward's es- 
tate, with no power, either directly or by indirection, to change the 
ward's duly expressed purposes respecting the disposition of that es- 
tate until the ward recovers his reason, or the administration after 
death begins ? 

The Pennsylvania case is expressly founded on Blackstone v. Black- 
stone, 3 Watts, 338, 37 Am. Dec. 359, an early Pennsylvania décision, 
holding that where a spécifie bequest of bank stock, after the date of 
the will, was exchanged for a bond, the bequest was adeemed, notwith- 
Standing the declared intention of the testator to keep the bond for 
the legatee in lieu of the stock— a ruling that again is founded upon 
the fact that the so-called "declared intention" was not attested accord- 
ing to the laws of Pennsylvania relating to wills ; and the change hav- 
ing been made voluntarily and consciously by the testator in view of 
his will, must, in the absence of any duly attested further intention, 
be held to hâve been an intentional and conscious change in his testa- 
mentary disposition. Nor is Hoke v. Herman exactly in point; for 
the voluntary payment of interest on a note by the intended legatee, 
even though the testator was not in a mental condition to détermine 
whether he would accept or reject it, is not the case of a stranger to 
the bequest changing, at his own will, the carrying out of the bequest. 

In the Am. & Eng. Encyclopsedia of Eaw (2d Ed.), Vol. 1, p. 625, 
it is said: 
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"There Is some early English authorlty for the view that the question 
whéther or not a legacy has Ween adeemed does net dépend upon the supposed 
intention of tlie testator, but is to be determined solely according to the strict 
rule requiring the property bequeathed to remain in specie and a part of the 
testator's estate. There are, however, English cases to the contrary." Citing 
Jenkins v. Jones, L. R. 2 Eq. 323. 

"In the United States the doctrine of the latter line of cases has been gen- 
erally followed ; and in deciding questions of ademption the courts hère hâve 
been disposed to observe the same rule whlch prevalls elsewhere in the con- 
struction of wills and testaments, and to hold legacies adeemed only where the 
testator apparently so intended." 

Though none of the cases cited precisely support this statement of 
the rule, there are no cases, other than the ones above mentioned, that 
are contrary thereto. Upon sound reason, we think that the EngHsh 
and Pennsylvania cases cited ought not to be followed, and upon what 
appears to us to be sound reason, we think that the rule, that legacies 
are adeemed only where such an intention appears on the part of the 
testator hiinself, ought tô be followed. The question, in our judg- 
ment, is not whether, as a mère matter of accident, or of purpose out- 
side of the testator's purpose, the thing set apart as the corpus of a 
spécial bequest has been changed in specie. The real question is 
whether, ail things considered, the testator's testamentary disposition 
did, or did not, remain, with référence to the particular thing embodied 
in the spécifie bequest or its proceeds, the same as it was the last mo- 
ment hewas able to exercise a testamentary disposition. In that way, 
and in that way only, we think, can the right of the man to dispose of 
his property according to his own wishes, exempt from the inter- 
férence, caprice or interest ôf others, be fully carried out. In that way 
only can his intention, as embodied in his will, be truly administered. 

The decree of the Circuit Court is Reversed, with instructions to 
overrule the demurrer to the bill and to proceed further in accordance 
with this opinion. 



BALTIMORE & O. R. CO. v. WHITE. 

(Circuit Court of Appeals, Fourth Circuit. February 28, 1910.) 

No. 938. 

Carriers (§ 320*) — Injuries to Passengers— Négligence Pee Se. 

Plaintiff, a passenger, was injured by the derailment of the train, and 
in an action for the injuries sustained alleged that défendant was négli- 
gent in the formation of the train, in its opération in a négligent manner, 
and in that the roadway was defective. There was évidence that the de- 
railment might hâve been caused by a broken rail, and It was admitted 
that the train at the time was being operated with a locomotive in the 
rear, a passenger c-oach, and two tank cars In front. There was also tes- 
timony that it was necessary to move the train as constructed at the time 
of the derailment, to reach a sidlng on which it was to be rearranged, 
and that the other traeks were so congested that the use of the sidlng 
was the only feasible way to accompllsh the purpose, and that the train 
was then being moved cautiously and only four miles an hour. It also 
appeared that thèse changes might hâve been made before permitting 
passengers to board the train, but were not. Jleld, that an instruction 
that the opération of a train so arranged for the carriage of passengers 

•For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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was négligence per se was erroneous, though the jury was also char!,eil 
tliat, in order to warrant a recovery on sucli ground, tlie jury niust be 
satisfled tliat sucli négligence was the proximate cause of plaintiff's iu- 
jury, whetlier tlie oiieration of a train so arrangea under sucb circuni- 
stances was négligent beiug for tlie jury. 

[Ed. Note. — For otlier cases, see Carriers, Dec. Dig. § 320.*] 

In Error to the Circuit Court of the United States for the Northern 
District of West Virginia, at Phihppi. 

Action by Ehzabeth White against the Bahimore & Ohio Railroad 
Company. Judgment for plaintifif, and défendant brings error. Re- 
versed. 

Fred. O. Blue and Arthur S- Dayton, for plaintiff in error. 
W. Taylor George and A. G. Jenkins (J. C. Jenkins, on the brief), 
for défendant in error. 

Before GOFF and PRITCHARD, Circuit Judges, and BOYD, 
District Judge. 

BOYD, District Judge. Ehzabeth White, the défendant in error, 
whom for convenience we wih hereafter refer to as the plaintifif, 
brought this action against the BaUimore & Ohio Railroad Company, 
the plaintifif in error, which will be referred to further as the de- 
fendant, to recover damages for personal in jury alleged to hâve been 
caused by the négligence of the said company whilst plaintifif was a 
passenger on its railroad. 

The défendant opérâtes in connection with its railway System what 
is known as the "Berryburg Branch," and which extends from Hack- 
er's Junction, in Barbour county, W. Va., to Berryburg, about four 
miles distant, in the same county. On the 5th of December, 1908, the 
plaintifif purchased a ticket from defendant's agent at Philippi to the 
B. & O. Scale House on the Berryburg Branch. She traveled on the 
ticket on defendant's road a short distance from Philippi to Hacker's 
Junction, where it was necessary for her to change cars and take the 
train on the Berryburg Branch in order to reach her destination. 
The train from Philippi reached Hacker's Junction about 4 o'clock in 
the afternoon. The Connecting train which plaintiff was to take to 
go to the B. & O. Scale House was standing at Hacker's, on the 
track of the Berryburg Branch, having come in from Berryburg about 
40 minutes before. The Berryburg train was composed of a locomo- 
tive, a passenger car, and two tank cars, and was formed with the 
two tank cars in front, the passenger car next, and the locomotive, 
with its front towards the passenger car, behind. 

The plaintifif went aboard the passenger car, and soon thereafter 
the train moved, the locomotive in the rear pushing the train with the 
cars in the order stated, and when it had gone across the bridge on 
the way to the siding, and whilst on a curve, the two tank cars and 
the passenger car were thrown from the track, and in the derailment 
plaintifif allèges she was injured. Immediately after the accident, 
and at the point of derailment, a rail was discovered to be broken. 
It was in testimony in behalf of the défendant, and so far as the rec- 

•For other caees see same topio & § ndmbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexai 
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ord shows was uncontradicted, that at the time of the wreck, in which 
plaintifE's alleged injury occurred, the train was moving under orders 
to Boylen's Siding, which is estimated to be some 3,300 feet from the 
Jiinction, and the purpose was to use the siding in order to shift the 
passenger coach to the rear of the locomotive, and run the train 
thence to Berryburg with the two tank cars in front, the locomotive 
next, and the passenger coach in the rear. The witnesses for the 
défendant testified, further, that it was necessary to operate the train 
from the Junction across the bridge to the siding in order to make 
the change, because, as they stated, the main line was fi!led_ with 
freight cars and could not be used to make the desired change in the 
formation of the train. 

The case was tried at the Circuit Court of the United States for 
the Northern District of West Virginia, at Philippi, in June, 1909, 
and resulted in a verdict by the jury in favor of the plaintifï for the 
suin of $3,500, for which judgment was entered. The case is hère 
for review upon exceptions taken at the trial, several in number; but 
we do not regard it as necessary to consider but one of thèse excep- 
tions in order to dispose of the case. The court in its charge to the 
jury, among other instructions, gave the following: 

"The first thlng for you to détermine, when you take up thls case, Is 
whether or not tbis défendant bas been négligent as shown by the évidence 
in thls cause, and, second, whether or not that négligence was the direct and 
proximate cause of the plalntifC's injuries. Négligence may be shown on the 
part of tbe défendant, and yet the circumstances may be such in a given case 
that that négligence was not the direct cause of tbe injury. What I mean by 
direct and proximate cause can be illustrated in this case. To my mind it 
was négligence, and as a niatter of laiw I charge you it was négligence, for 
the railroad company, under the eircum&tances detailed in this case, to run 
this train with those two tank cars in front, the passenger coach next, and 
the engine in the rear; but, while that was négligence, you must bel levé from 
the testlmony that that négligence was the direct cause of the accident before 
on that account you can flnd for the plaintiff agalnst the défendant. If, for 
instance, this accident was caused alone when this train was moving over 
this track by the breaking of that rail, and would hâve been caused in your 
judgment, as disclosed by the testimony, regardless of the position of those 
cars and this engine. and of how the train was made up, then the négligence 
in runniug it in that nianner would not be the proximate cause of the injury, 
but the broken rail would be ; but you must believe, gentlemen, from ail of the 
évidence that thls rail was broken, not by the character of the train that run 
over it, but that it was purely an accident that could not be foreseen and 
guarded against. But, as the court has instructed you, in the management 
of passenger trains, and in tlie running of them, and in the keeping in order 
and repair their track, the company is held to the highest degree of diligence 
and care ; and ail those things mUst enter into and govérn you in determinlng 
whether or not, iîrst, the company was négligent, and, second, wliether or not 
that négligence was the direct and proximate cause of this plaintiff's injury." 

Defendant's counsel duly excepted to this instruction, more partic- 
ularly to the following language of the court contained therein : 

' "To my mind it was négligence, and as a matter of law I charge you it was 
négligence, for the railroad company, under the circumstances detailed in this 
case, to run this train with those two tank cars in front, the passenger coach 
next, and the engine in the rear." 

We think there was error in this respect. There were three spécifie 
acts of négligence alleged in plaintiff's déclaration as causing the 
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in jury, to wit, the improper formation of the train, that the train was 
operated in a careless and négligent manner, and that the roadway 
was defective. Either one of thèse might hâve been the cause of the 
derailment of the car in which plaintiff was riding, and the consé- 
quent injury to her; or the combination of the three, or of two of 
them, if they were shown to exist, may hâve been the cause, or any 
one of them alone might hâve brought about the resuit. 

There was testimony introduced by the plaintifï in support of her 
several allégations, and défendant offered testimony contra. It was 
admitted that the train on which the plaintiff was a passenger at the 
time of the injury was being operated with a locomotive in the rear, 
the car in which she was riding next, and the two tank cars in front; 
but thèse were not the sole facts involved, for, as before stated, there 
was testimony on the part of the défendant tending to show that it 
was necessary to move the train as constructed in order to reach the 
siding, upon which it was to be rearranged, and, further, that the 
other tracks were so congested that the use of the siding was at the 
time the only feasible way to accomplish this purpose, and, still fur- 
ther, that the train was being moved at the time cautiously, at not 
exceeding four miles an hour. The plaintiff's reply to this was that 
there had been ample time before she went aboard to hâve changed 
the formation of the train, either by the main line or by the use of the 
siding, and, even if there had not been such time, the change should 
hâve been made before the passengers were permitted to go aboard, 
and there was testimony tending to sustain thèse contentions. 

It will therefore be seen that the facts and circumstances attending 
the action of défendant in operating the train as it was formed, and 
in the manner in which it was run, were in dispute, and négligence 
thus became an issue of fact for the jury, and not a question of law 
for the court. It is true that the court advised the jury further, in 
the instruction given, that although the running of the train as formed 
was négligence per se, yet the jury must be satisfied that this négli- 
gence was the proximate cause of the injury before plaintiff would 
be entitled to recover on that ground. We cannot assume that the 
ordinary jury, unfamiliar, perhaps, with the légal distinctions affect- 
ing proximate and remote cause, would fully comprehend the relation 
of this instruction to the whole case, especially in view of the fact 
that there were other allégations of négligence, upon one of which, 
at least, there had been introduced testimony on the part of the plain- 
tiff suffîcient to go to the jury tending to prove that défendant was 
négligent. And we can readily see in this situation how the minds of 
the: jury would, without stopping to consider the question of proxi- 
mate cause, corne to the conclusion that, as the court had declared 
défendant to be négligent in one respect, the plaintiff was entitled to 
a verdict in any event. 

However, we do not wish to be understood as holding that to form 
and operate a railroad train with the locomotive in the rear, the pas- 
senger car with passengers aboard next, and two tank cars in front, 
would not under some conditions be négligence per se, or that it would 
be error to so instruct the jury; nor do we lose sight of the well- 
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settled principle that where the facts are admitted or clèarly proveit 
— that is, where there is no controyersy as to the facts, and the rea- 
sonable and légal inferences to be drawn therefrom — alleged négli- 
gence based on such facts is for the court, and not for the jury. But 
in the case hère the testimony was such that whether or not there 
was négligence in running the train as formed under the circum- 
stances, in our opinion, became an issue of fact for the jury, and was 
not a question of law for the court; for it has also become a recog- 
nized principle in the administration of the law of négligence that, 
where the facts and circumstances accompanying and surrounding an 
alleged négligent act are such that reasonable men may fairly dififer 
as to whether there was négligence or not, the issue is for the jury 
and should be so submitted. Railroad Company v. Ives, 144 U. S. 
408, 13 Sup. Ct. 679, 36 L,- Ed. 485, clearly lays down the law upon 
the last-mentioned principle, and is a leading authority on that sub- 
ject. 

We deem it unnecessary, as stated before, to consider other ex- 
ceptions and assignments of error in the record, as we conclude that 
for the error which we hâve discussed the judgment of the Circuit 
Court should be reversed. The case is therefore remanded, to the end 
that the judgment of the court below may be set aside and a new 
trial had. 

ReverSed. 



GRUHNAU V. UNITED STATES. 

(Circuit Court of Appeals, Third Circuit. February 10, 1910.) 

No. 69 (1,975). 

CUSTOMS DUTIES (§ 85*)— ReAPPKAISEMBNT— ReVIEWABILITY— "FiNAI, AND 
CONCLUSIVE." 

Under Customs Administrative Act June 10, 1890, c. 407, § 13, 26 Stat 
136 (U. S. Comp. St. 1901, p. 1932), providlng tliat décisions by tlie Board 
Of General Appraisers in reappraisement cases shall be "final and con- 
clusive," it was clearly intended that such décisions shall not be open to 
judlcial review, except to inqulre whether the appraisers hâve exceeded 
the authority conferred upon them by law or hâve otherwlse acted ille- 
gally or fraudulently ; and where there was no charge that the Board 
of Appraisers had acted illegally in denying the importers a hearing and 
opportunity to produce testimony in the matter, and there was some évi- 
dence to support the Board's conclusions as to value, its reappraisement 
was conclusive under sald section. 

[Ed. Note. — For other cases, see Customs Dutles, Dec. Dig. § 85.» 
For other définitions, see Words and Phrases, vol. 3, pp. 2772, 2773.] 

Appeal from the Circuit Court of the United States for the East- 
ern District of Pennsylvania. 

For décision below, see 171 Fed. 384, affirming a décision by the 
Board of United States General Appraisers, which had affirmed the 
assessment of duty by the collecter of customs at the port of Phila- 
delphia on merchandise imported by Cari Grubnau. 

*FoT other cases see same topic & § numbeb In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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Curie, Smith .& Maxwell and Francis Fisher Kane (W. Wickham 
Smith, of counsel), for importer. 

D. Frank Lloyd, Deputy Asst. Atty. Gen. (Jasper Yeates Brinton, 
Asst. U. S. Atty., of counsel, and J. Whitaker Thompson, U. S. Atty., 
on the brief), for the United States. 

Before GRAY, BUFFINGTON, and LANNING, Circuit Judges. 

GRAY, Circuit Judge. This is an appeal from the décision of the 
United States Circuit Court for the Eastern District of Pennsylvania, 
afhrming à décision of the Board of General Appraisers, which sus- 
tained the action of the collector in regard to an appraisement at the 
port of Philadelphia. The material facts with référence to the ap- 
praisement referred to are set forth in the stipulation of counsel, filed 
with the Board of General Appraisers, as follows : 

It is hereby agreed tbat the iiierchandise coverea by the above protest coii- 
slsts of washed Smyrna wool, euibraeed in two invoices ; that thèse involces 
covei- certain baies of white wool, other baies of Wack wool, and other baies 
of gray wool, ail invoiced at a round priée ; that on appraisement before the 
local appraiser at Philadelphia the appraiser found a separate value for the 
white wool and made certain additions to make the foreign inarket value of 
such white wool, which made it worth over 12 cents per pound ; and he ap- 
praised the black and gray wools as valued at under 12 cents per pound ; that 
thereafter the importer called for reappraisement of said white wool by sin- 
gle United States General Appraiser pursuaiit to section 13 of the act of June 
10, 1890 (26 Stat. 13S, c. 407 [U. S. C^mp. St. 1901, p. 1932]), and said General 
Appraiser affirmed the appraisement as made by the local appraiser ; that 
said importer called for further reappraisement of said white wool by a board 
of three General Appraisers, pursuaut to said section 13 of the act of June 
10, 1890, ànd said board of three General Appraisers affirmed the values al- 
ready found for said white wool. 

The protest of the importer challenges the legality of the action of 
the General Appraiser, charging that he had improperly found a sep- 
arate value for white wool, apart from the colored wool, and that the 
merchandise having been invoiced at a round sum the same should 
hâve been accepted by the collector, on the ground that, with respect 
to the merchandise in question, there is no separate market for the 
white and for the colored wools. The testimony of the importer and 
of one other in the same business was to the efïect that wool was 
bought in Smyrna at first hand from the producer, in lump lots, in 
which white, gray and black wool were mixed, and that, according 
to custom, the importer's agent had separated the white wool from 
the colored wools, baled and invoiced them separately, but at the 
round price actually paid for the unassorted lot. There was also 
testimony on the part of the government to show that white wool had 
a separate market value in Smyrna, although the usual mode of 
buying thèse wools in one lot, separating them, and exporting them 
in separate baies, was as stated by the importer. The round price of 
the wool as bought, including the white wool and the colored wool, 
was less than 12 cents a pound, and at that price would hâve been 
liable, under paragraph 358 of the tarifif law, to a duty of 4 cents per 
pound. The appraisers, however, made a separate appraisement of 
the invoice of white wool at over 13 cents per pound, thereby sub- 
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jecting it, under paragraph 359 of the tariff law, to a duty of 7 
cents per pound. 

The Board of General Appraisers affirmed thèse preceding appraise- 
ments, and f rom their action the importer took an appeal to the court 
below, who affirmed the action of said Board. 

Section 19 of the customs administrative act (Act June 10, 1890, c. 
407, 36 Stat. 139 [U. S. Comp. St. 1901, p. 1924]) provides as follows: 

Sec. 19. [Ad Valorem Duties, How Assessed— "Value," "Aetual Market Val- 
ue," DeBned.] That whenever Imported merehandise is subject to an ad va- 
lorem rate of duty, or to a duty based upon or regulated in any manner by the 
value thereof, the duty shall be assessed upou the aetual market value or 
Wholesale priée of such merehaudise as bought and sold in usual wbolesale 
quantltles, at the time of exportation to the United States, in the principal 
markets of the eountry from whence imported, and In the condition in which 
such merchandise is there bought nud sold for exportation to the United 
States, or eonsigned to the United States for sale. * * * 

The appellant's contention is that the appraisers ignored and failed 
to act iipôn this plain standard of valuation, as prescribed by the cus- 
toms law, and that therefore a question of law is raised touching the 
power of the appraisers and the legality of their action. 

Section 13 of the same act provides that the appraisement of the 
différent appraisers of the value of imported merchandise shall be 
final and conclusive, until a reappraisement is asked for, either by the 
importer or the government, in the manner prescribed by the statute, 
and that the last appraisërnent by the Boàrd of General Appraisers, 
when their jurisdiction has been invoked, "shall be final and conclusive 
as to the dutiable value of such merchandise against ail parties inter- 
ested therein." This express provision of the statute woUld seem to 
make clear the intention of the législative department of the govern- 
ment, that, after providing for appeals to successive appraisers and 
boards of appraisers, who are supposed to be experts as to the duties 
imposed upon them, there shall be an end of controversy when their 
décision is finally made, and that such décision is not to be open to re- 
view in a judicial court, except to inquire whether said appraisers hâve 
exceeded the authority conferred upon them by law or hâve otherwise 
acted illegally or f raudulently. 

The Suprême Court in Hilton v. Merritt, 110 U. S: 97, 3 Sup. Gt. 
548, 28 L. Ed. 83, prior to the enactment of the customs administra- 
tive act, after reyiewing the varions provisions of the Revised Stat- 
utes establishing the system of appraisement of merchandise, said : 

Thèse provisions of the statute law sliow with what care Congress has i>ro- 
vided for the faîr appraisement of imjiorted merchandise subject to duty, and 
they show also the intention of Congress to make the appralsal final and con- 
clusive. When the value of the merchandise Is ascertained by the officer ap- 
poiuted by law and the statntory provisions for appeal hâve been exh.iusted, 
the statute déclares that the appraisement thus determined shall be final and 
(leemed to be the true value, and the duty shall be levied thereon accordingly.. 
ïhis language would seem to leave no room for doubt of construction. * * • 

We are of opinion, therefore, that the valuation made by the customs offl- 
cers was nbt open to question in an action at law, as long a» the offlcers acted 
without fraud. and within the power conferred on them by the statute. 

The Board of Appraisers in the case before us acted within its 
jurisdiction as conferred by law, and there is no charge that it acted 
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illegally in denying to the appellant a hearing and opportunity to in- 
tfoduce testimony bearing upon the question they had to décide. The 
record discloses the fact that there was some évidence as to a market 
value for white wool in Smyrna, the place f rom which the importation 
was made ; and in this respect the case differs from the case of Gul- 
benkian & Co. v. United States (decided in the Second circuit) 153 
Fed. 858, 83 C. C. A. 40, where the court expressly find that there was 
jiot a scintilla of évidence as to the market value of white wool at 
Bagdad separate and apart from its value in the lump when mixed 
with colored wools. 

The judgment of the court below is therefore afïirmed. 



In re OLOVER CREAMERY ASS'N. 

EVANS V. CLARIIXiB. 

(Circuit Court of Appeals, Seventlj Circviit. January 4, 1910.) 

No. 1,619. 

Bankruptcy (§ 328*)— Claims— Liquidation bt Litiqation— Proof— Time. 

A motion for rehearing in the Suprême Court of the state, in proceed- 
ings in which a claltn was llquidateà, was denied December 15, 1908, and 
after reniittiturs were filed on .Tanuary 28, 1909, a stipulation to offset 
costs was flled, leaving a judgment for costs in favor of clalmant amount- 
Ing to $119.70. Afterwards, on Mareh 29, 1900, the judgnieiits were offset, 
and claimant was found to be owing the banlirupt's trustée $9.j6.01, which 
he paid. and on April Ki. 1909. flled a clalm with the référée amountlng 
to $3.4,'>4.61. HpJfl, that the olaini was not filed within CO days after ren- 
ditlon of the judgment liquidating the same. as required bv Bankr. Act, 
§ 57n (Act .July 1. J898, c. 541, 30 Stat. 560 [U. S. Comp. St. 1901, p. 3444]), 
and was therefore barred. 
[Ed. Note. — For other ca.ses, see Bankruptcy, Dec. Dig. S 328.*] 

Appeal from the District Court of the United States for the West- 
ern District of Wisconsin. 

In the matter of the bankruptcy proceedings against the Clover 
Creamery Association. From an order allowing J. W. Claridge to 
prove a claim against the bankrupt's estate, Evan A. Evans, trustée, 
appeals. Reversed, with directions to dismiss. 

Appellant herein appeals from the oi-der of said District Court allowing ap- 
pellee, as it is alleged, to prove up his clalm against the said bankrupt's estate 
after the expiration of the period of 60 days sueceeding the renditlon of the 
judgment had In proceedings to llquidate the same In the state court, and con- 
trary to section !>7n of the bankruptcy act (Act .luly 1, 1898. c. 541, 30 Stat. 
560 [tr. S. Comp. St. 1901, p. 3444]), which reads as foUows, viz.: 

"Sec. 57n. Claims shall not be proved against a bankrupt estate subséquent 
to one year after the adjudication ; or if they are Uquidated by lltigation and 
the final judgment thereln is rendered within thirty days before or after the 
expiration of such time, theu within sixty days after the rendition of such 
judgment." 

The association was adjudged a bankrupt on February 18, 1!)07. Appellee 
filed his claim before the référée ou April 16. 1909. At the time of the adjudi- 
cation appellee held an indebtedness of $2,.500 against the Association, secured 
by a mortgage upon its real estate. On April 5, 1907, the said real estate was 
sold by order of the référée In bankruptcy, f ree and clear of the mortgage, and 

*For otber cases see ssme topic & i mumbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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the Uén was transferred to the proceeds in the haiids of tlie trustée. There- 
after appelles brought suit in a Wisconsin court to foreclose said mortgage, 
and about the same tiroe the trustée brought suit in the same court to recover 
certain alleged préférences amountlng to $2,716.17, alleged to hâve beeri paid 
to appellee wlthin four months prlor to the adjudication. On March 26, 1908, 
a judgment was rendered in said latter cause against appellee for $2,573.79, 
and at about the same date the court rendered judgment against appellee in 
the foreclosure proceeding in favor of the trustée for $1,725, the proceeds of 
the sale of the mortgaged property. On appeal taken in both cases, the judg- 
ment for the alleged préférence was affirmed, and the foreclosure suit was re- 
versed, and judgment was entered thereln for $1,725, in favor of appellee. 
Both décisions were handed down on October 20, 10O8. A motion being made 
for a rehearing in the préférence suit In the Suprême Court, the same was 
on December 15, 1908, denled. Bemittlturs were filed In the trial court in 
both causes on January 28, 1909. On January 2(5, 1909, and pursuant to stip- 
ulation in the Suprême Court, the two judgments for costs were offset, leav- 
ing a judgment for costs in favor of appellee in the foreclosure action of 
$119.70. Afterwards, by agreement made March 29, 1909, the parties offset 
their respective judgments, whereby appellee was found to be owlng the 
trustée $956.01, which sum he pald on April 16, 1909. On the same day appel- 
lee filed. bis said claim with the référée as aforesald, for $3,454.61, which was 
on .Tune 26, 1909, allowed for that sum by the référée. On hearing before the 
District Court, the claim was reduced and allowed for $2,573.79. ïhe errors 
assigned raise the one question whether appellee"s claim was preseuted In 
due time. 

Sam T. Swansen, for appellant. 
F.'W. Hall, for appellee. 

Before BAKER, SE AMAN, and KOHLSAAT, Circuit Judges. 

KOHLSAAT, Circuit Judge (after stating the facts as above). 
The only matter presented to the court for its détermination turns 
upon the construction to be placed upon the proceedings of the parties 
in the state courts after final judgment, wherein appellee's claim was 
liquidated. Unless thèse may be considered steps in the liquidation 
by litigatioh of the appellee's claim, it is évident that more than 60 
day s had elapsed after the claim was adjudicated in the state court 
when the claim was- filed. While not entirely clear, it may be conceded 
that it appears from the stipulation of facts that on January 26, 1909, 
in pursuance of a stipulation between the parties, the Suprême Court 
entered an order offsetting- the two judgments for costs against each 
other, leaving a judgment for costs in appellee's favor on that date 
of $119.70. Whether or not this latter order was a-part of ithe liquida- 
tion proceedings contemplated by the statute may be doubted. Nor is 
it important, as we view it. Certaluly, after this was donc and thé 
several amounts of the two judgments thus definitely ascertained, 
there remained fiothing more that the state courts could do in liqui- 
dating appellee's claim. Between themselves, fhey proceeded very 
leisurely — i,; e., from January 26, 1909, to April 16, 1909— -to offset 
one judgment against the other and satisfy the balance due thé trustée. 
Surely this transaction, coyering the period from March 29, 1909, to 
April 16, 1909, was in no sensé a part of the liquidation by litigation 
déscribed in said section 57n of the statute. It was simply the nego- 
tiations of the parties, which niight bave been long or short, as they 
chose. It neyer haS beén held that, in the absence of f raud, delays so 
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caused would avail to suspend any statute of limitation, much less the 
exception of section 57n af oresaid. 

There was no obstacle to prevent appellee's filing his proof of claim 
at any time within the time fixed by the act, without avoiding his préf- 
érence. True, he could not hâve secured its allowance until liquidated 
and surrender of préférence, nor be permitted to vote at a meeting of 
the creditors. It would nevertheless be a pending claim. By making 
his formai proof, he would bring himself within the statutory require- 
ment as to time. Stevens v. Nave McCord Mercantile Co., 150 Fed. 
75, 80 C. C. A. 25. 

We are of the opinion that appellee failed to prove his claim against 
the bankrupt estate within the time prescribed by the act, and that it 
was barred and cannot be proved. ' The judgment of the District 
Court is therefore reversed, with direction to dismiss the claim. 

BAKER, Circuit Judge, concurring, is of the opinion that when the 
Wisconsin Suprême Court overruled appellee's pétition for rehearing, 
there was an end of the litigation by which the amount of appellee's 
claim as a gênerai créditer ôf the estate was being determined or "liq- 
uidated by litigation." 
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(Circuit Court of Appeals, Eiglith Circuit. February 21, 1910.) 

No. 2,996. 

1. Public Lands (§ 31*) — Homestead Entry— Conflicting Claims— Posses- 

sion Obtained by Trespass. 

A person cannot Inltiate a right of iiomestead by settling upon land at 
tbe time in the actual possession of ajiotber, who purchased it in good 
faith and for full value from a railroad company in the erroneous belief 
tliat tlie Company was the owner, which will give him standing in a court 
of equity to contest the entry of such actual occupant to whom the land 
was awarded by the Land Department. 

[Ed. Note. — ^For other cases, see Public Lands, Cent. Dig. § 53 ; Dec. 
Dig.§Sl.*] 

2. Public Lands (§ 138*) — Suit to Contest Homestead Entby— Bona Pide 

purchaseb. 

One claiming the right to enter as a homestead land awarded by the 
Land Department to another cannot assert such right as against a bona 
fide purchaser from the entryman after patent and without notice of such 
claim. 

[Ed. Note. — For other cases, see Public Lands, Cent. Dig. § 368; Dec. 
Dig. § 138.*] 

Appeal from the Circuit Court of the United States for the Nortb- 
ern District of lowa. 

Suit in equity by Roscoe Lyle against George M. Patterson and 
others. Decree for défendants (160 Fed. 545), and complainant ap- 
peals. Affirmed. 

•For ottier cases see same topic & S ncmbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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Edwin J. Stason (Madison B. Davis, on the brief), for appellant. 
W. D. Boies, for appellees. 

Before SANBÔRN, Circuit Judge, and RINER and WM. H. 
MIJNGER, District Judges. 

WM. H. MUNGER, District Judge. This case was tried in the 
court below upon an agreed statement of f acts, f rom which it ap- 
pears that on May 12, 1864, Congress passed an act (Act May 12, 
1864, c. 84, 13 Stat. 72) granting lands to the state of lowa, to aid 
in the construction of a railroad, from Sioux City in said state to 
the south line of thç state of Minnesota, at such point as the said 
state of iowa may sélect hetween the Big Sioux and the west fork 
of the Des Moines river, also, to said state for the use and benefit of 
the McGregor Western Railroad Company for the purpose of aiding 
in the construction of a railroad from a point in South McGregor, in 
said state, in a westerly direction, by the most practical route, on or 
near the Édrty-Third parallel of nofth latitude, until it shall intersect 
the said, road running from Sioux City to the Minnesota state line, in 
the cbuiity of O'Brien, in said state, evèry alternate section of land, 
designated by odd numbers, for 10 consécutive sections in width on 
each side of said roads, to which the right of pre-emption or home- 
stead settlement had not attached at the time of the definite location 
of such roads, and where any such alternate sections, within said 10- 
mile limit, had been sold or pre-emption or homestead settlements at- 
tached at the time of the definite location of the road thereon, the 
Secretary of the Interior was authorized to sélect as indemnity there- 
for other lands in alternate sections within limits of 20 miles of said 
roads. On April 20, 1866, the General Assembly of the state of Iowa 
accepted said grant, and on the l9th day of September, 1866, the 
Sioux City & St. Paul Railroad Company filed in the office of the 
Secretary of State of Iowa its acceptance of the grant of Congress 
and the acts of the General Assembly of the state of Iowa, relating 
thereto, upon the terms, conditions, and limitations therein contained, 
and on the 27th day of September, 1866, the Sioux City & St. Paul 
Railroad Company commenced the location of its line of railroad in 
Sioux City, and on October 4, 1866, completed the location to the 
southern line of the state of Minnesota, in section 12, township 100 
north, range 41 west, of the Fifth P. M. On the 2d of April, 1867, 
said Sioux City & St. Paul Railroad Company certified to the map of 
location and filed the same in the office of the Secretary of State of 
Iowa, which was afterwards certified to by the Govemor and Secre- 
tary of the -State of Iowa, ând filed in the office of the Secretary of the 
Interior of the United States, and the same was duly accepted by the 
Secretary of the Interior as the basis for the adjustment of the land 
grant made to the state of Iowa. And the lands so granted to the 
state of Iowa within the odd-numbered sections within the limits of 
20 miles on each side of said road, as located on said map, were with- 
drawn from sale or entry under the pre-emption and homestead laws, 
and the price of the even-numbered sections of land within the 10- 
mile limit was increased to $2.50 per acre. In September, 1867, said 
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map, together with letter of withdrawal, was received by the register 
of the Land Office at Sioux City, lowa. 

In 1872 the Sioux City & St. Paul Railroad Company commenced 
the construction of its railroad from a connection with the St. Paul & 
Sioux City Railroad at the southern line of the state of Minnesota, at 
or near the southwest corner of section 31, township 101, range 40, 
on the southern line of said state of Minnesota, and constructed the 
same in a southerly direction to the town of L,e Mars, in the state 
of lowa, but did not construct its road between Le Mars and Sioux 
City, but operated through trains over another line of road already 
constructed between said towns. Whenever 10 consécutive miles of 
road were constructed, the same was duly certified to the Secretary 
of the Interior, and patents were issued by the United States to the 
state of lowa for lands within the limits of the grant opposite the 
sections so constructed. The Chicago, Milwaukee & St. Paul Rail- 
road Company, by certain acts of the Législature of the state of lowa, 
bècame the successor of the McGregor Western Railroad Company 
and completed the construction of its road from McGregor to a point 
of intersection with the said Sioux City & St. Paul Railroad Com- 
pany, and in 1879 the Chicago, Milwaukee & St. Paul Railroad Com- 
pany commenced, in the Circuit Court of the United States for the 
District of lowa, an action against the Sioux City & St. Paul Rail- 
road Company and certain officers and trustées of the state of lowa, 
to hâve adjusted the rights to lands within the overlapping limits of 
the respective railroad companies. Said action was prosecuted 
through the Circuit and Suprême Court of the United States, and in 
May, 1886, a decree was entered pursuant to a mandate of the Su- 
prême Court, apportioning the lands between the two companies. The 
particular lands involved in this action were by said proceedings as- 
signed to the Sioux City & St. Paul Railroad Company. Subse- 
quently the state of lowa, by its General Assembly, relinquished to 
the United States ail the lands which had not been earned by the 
railroad companies under said grants. 

On March 3, 1887, Congress passed an act entitled "An act to pro- 
vide for the adjustment of land grants made by Congress to aid in the 
construction of railroads and for the forfeiture of unearned lands, and 
for other purposes." Act March 3, 1887, c. 376, 24 Stat. 556 (U. S. 
Comp. St. 1901, p. 1595). The first section of the act authorized and 
directed the Secretary of the Interior to immediately adjust in accord- 
ance with the décisions of the Suprême Court each of the railroad land 
grants made by Congress to aid in the construction of railroads, which 
had not theretofore been adjusted. The second section provided that, 
upon the completion of said adjustment, if it should appear that lands 
had been from any cause erroneously certified or patented by the Unit- 
ed States for the use or benefit of any company claiming by, through, 
or under grant from the United States, to aid in the construction of 
a railroad, the Secretary of the Interior should demand from such 
Company a relinquishment or reconveyance to the United States of ail 
such lands, whether within granted or indemnity limits, and, if any 
such company should neglect or fail to reconvey within 90 days after 
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such demand, it was made the duty of the Attorney General to com- 
mence and prosecute in the proper courts necessary proceedings to 
cancel ail patents, certifications, or other évidence of title, thereto- 
fore issued for said lands, and to restore the title thereof to the 
United States. By the fourth section of the act it was provided that 
lands erroneously certified or patented, and which had been sold by 
the grantee company to citizens of the United States or persons who 
had declared their intention to become such citizens, the person or 
persons so purchasing in good faith, heirs or assigns, should be en- 
titléd to the lands so purchased upon making proof of the fact of 
such purçhase at the proper land office within such time and under 
such rules as might be prescribed by the Secretary of the Interior 
af ter the grants respectively should hâve been adjusted and patents 
of the United States should issue therefôr, and should relate back to 
the date of the original certification or patent, and the Secretary 
of the Interior, on behalf of the United States, should demand pay- 
nlent from the company which had so disposed of such lands for an 
amount equal to the government price of similar lands. By section 
5 it was provided that, where any company should hâve sold to citi- 
zens of the United States or to persons who hâve declared their in- 
tention to become such citizens, as a part of its grant lands, not con- 
véyed to or for the Use of such company, and such lands being the 
numbered sections described in the grant, and being coterminous with 
the constructed parts of said roads, and where the lands so sold were 
for any reason excepted from the opération of the grant to said com- 
pany, it should be lawful for the boUa fide purchaser thereof from 
said company to make payment to the United States for said lands 
at the ordinary government price for like lands, and thereupon pat- 
ents should issue therefôr tosàid bona fide purchaser, his heirs or as- 
signs. 

In Pebruary, 1873, the Sioux City & St. Paul Railroad Company 
selected the tract in controversy with other lands as and for a part of 
the lands inuring to it under said act of Congress of May 13, 1864, 
and filed a written list of said sélection with the register and receiver 
of the Land Office at Sioux City, lowa. Said officers, in March, 1873, 
allowed and approved the filing of said list and certified the same as 
being within the 10-mile limits of said grant and as being free and 
clear of homestead, pre-emption, state, or other valid claims, which 
list was duly transmitted to the Commissioner of the General Land 
Office. The Commissioner of the General Land Office, in June, 1873, 
approved the said sélection and transmitted to the Secretary of the In- 
terior a list embracing said tract of land. In the same month the Sec- 
retary of the Interior approved said sélection and certificate, and 
caused copies of such approved list to be filed with the register and 
receiver at Sioux City, lowa, and with the Govemor of lowa, and in 
June, 1873, the United States issued to the state of lowa, for the use 
and benefit of said Sioux City & St. Paul Railroad Company, a pat- 
ent embracing the tract of land in controversy and other lands, as 
and for a part of the lands inuring to the state of lowa, and said 
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Sioux City & St. Paul Railroad Company, under said act of Congress 
of May 13, 1864. 

On or about the 21st day of May, 1887, one J. H. Pasco, then a 
citizen of the United States, purchased the land in controversy from 
the Sioux City & St. Paul Railroad Company, in considération of cer- 
tain payments made and to be made by said Pasco or assigns until 
the fuU sum of $3,146.50 should be paid, and thereupon said Pasco 
entered into the possession of said land and made valuable improve- 
ments thereon. On July 17, 1889, said Pasco sold and assigned said 
contract for the purchase of said lands to the défendant George W. 
Patterson, who immediately entered into the possession thereof and 
made lasting and valuable improvements thereon, and said Patter- 
son and subséquent grantees hâve continued in the possession, occu- 
pation, and cultivation of said land continuously since said date. In 
the agreed statement of facts it is said that, at the time Pasco and Pat- 
terson made their purchases of said land, they each believed in good 
f aitli that the said land had been earned by the said railroad company ; 
they knew that the land was within the 10-mile limits of said railroad 
constructed by the said Sioux City & St. Paul Railroad Company, but 
did not know that the railroad company had sold ail the lands it had 
earned at the time of their said purchase, nor did they or either of 
them know that the railroad company had received indemnity lands 
by a patent from the state of lowa of sufficient quantity, along with 
other lands that had been patented to said railroad by the state, to 
equal their entire earnings by reason of the construction of said rail- 
road to Le Mars. 

In October, 1889, the United States commenced an action in the 
Circuit Court for the Northern District of lowa, against the Sioux 
City & St. Paul Railroad Company and others, to which action said 
Pasco and said Patterson were not parties, to quiet the title of the 
United States in and to certain lands, including those in controversy, 
for the reason that the same had not been earned by said Sioux City 
& St. Paul Railroad Company. Such proceedings were had that in 
October, 1890, said Circuit Court entered a judgment, quieting title 
to said lands in the United States, from which judgment an appeal 
was taken to the Suprême Court of the United States and said judg- 
ment affirmed on the 21st day of October, 1895. Thereafter, on No- 
vember 18, 1895, the Commissioner of the General L,and Office, with 
the approval of the Secretary of the Interior addressed a communi- 
cation to the register and receiver at Des Moines, lowa, reciting the 
fact of said suit, judgment, and affirmance by the Suprême Court 
and directed that, in order to carry the restoration to entry of said 
lands into effect, they should publish a notice for a period of 30 days 
that the lands, a description of which was to be included in the notice, 
would be restored to the public domain, and subject to entry on a day 
to be fixed by the notice, which should be 00 days from the date of 
the first publication, and that ail persons claiming any part thereof 
under the act of March 3, 1887, should come forward within the 90 
days immediately following the first publication and give notice of 
their claim by publishing their notice of intention to make proof 
176 F.— 58 
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thereon upon a day which should be subséquent to that fixed for the 
restoration. Said communication contained the following sentence: 

"To the end that complications whlch mlght arise from the former practlce 
of suspending application for thèse lands may be avoided, and the rightful 
claimant to acquire tltle with as little delay as possible, I hâve to direct that, 
in the notice of restoration, there be inserted a notice to ail prlor applieants 
that their applications confer no rights upon them, and that upon the day set 
by you for the restoration the lands vvlU be open to entry and disposai with- 
out regard to said applications, vvhiçh shall be held by the notice to be re- 
jected ; that ail sueh applieants may also hâve opportunity to présent new 
applications upon the expiration of the ninety days' notice, you will notice 
speclally ail parties shown by your records to bave pendlng applications for 
thèse lands, of the rejection thereof, of the date of the restoration and of the 
necessityof presentlug new applications for the protection of their rights. In 
ail cases of conflicting clalms, you will proceed in accordance with the rules 
of practice In eontested cases." 

Pursuant to said communication, the register and receiver of the 
United States Land pffice fixed the 27th day of February, 1896, as 
the date prior to which apphcants under the act of March, 1887, should 
file their applications, and as the date upon which persons claiming 
under the homestead laws of the United States should file their ap- 
plications, 'Which notice was duly published, etc. On October 33, 1895, 
the plaintiff, Lyle, settledupon the land in controversy, and in Febru- 
ary, 1896, tetidered to the register and receiver of the United States 
Land Oiifîce at Des Moines, lowa, a homestead application with the 
necessary fées therefor to enter said land, which application and fées 
were refused by the register and receiver, and on March 24, 1896, de- 
fendant appeared before the Land Office at Des Moines, lowa, and 
tendered his homestead filing for the land in controversy, alleging a 
settlement, résidence and cultivation of said land, and the légal qual- 
ification to rhake said entry, and tendered the légal and proper fées 
and homestead filing therefor, which filing and tender of fées the offi- 
cers held in abeyance, pending the trial and examination of ail parties 
concerned therein. Pursuant to the notice aforesaid, the défendant 
Patterson, on January 13, 1896, filed with the register and receiver of 
the United rStates Land Office at Des Moines, lowa, his written notice 
of intention to make proof, of defendant's purchase of the land In con- 
troversy under the provisions of the act of March 3, 1887. The regis- 
ter and receiver of the Lând Office fixed the 13th day of May, 1896, 
upon which proof should 'be submitted on behalf of the plaintiff and 
défendant herein artd ail others claiming any interest in said land, no- 
tice of which daté of hearing was duly published in accordance with 
the requirements of the Departmertt of the Interior. On May 13, 
1896, plaintjff and défendant Patterson appeared, as well as other par- 
ties who had filed applications to enter the same as a homestead. At 
said hearing, the parties made proof of their respective daims, and the 
register and receiver rçndered their décision in writing that one Louis 
Hoffman was entitled to the land in controversy as a homestead. 
From the décision of the register, and receiver, plaintiff and défendant 
Patterson; :each perfected appeals to the Gommissioner of the 'General 
Land Office, and in August, 1899, the Commissioner of the General 
Land Office rendered a décision reversing that of the register and 



LTLE V. PATTERSON. 915 

receiver, and decided that one James A. Beacon was entitled to the 
lands under the homestead laws of the United States. From that déci- 
sion the plaintiff and défendant Patterson each perfected appeals to 
the Secretary of the Interior. The Secretary reversed the décision of 
the Commissioner of the General L,and Office and decided that the 
défendant Patterson was a bona fîde purchaser of said land under and 
by virtue of his contract of purchase with the railroad company before 
mentioned, and that he was entitled to the land in question, under the 
act of Màrch 3, 1887, as a good-faith purchaser. And thereafter a 
patent was duly issued from the United States, bearing date March 

23, 1901, to the land in question to the défendant Patterson as a good- 
faith purchaser under said act of March, 1887. Subséquent to the 
décision of the Secretary of the Interior, to wit, January 30, 1901, 
Patterson conveyed said premises to T. H. Smith and W. H. Smith for 
a stated considération of $6,360, and on March 31, 1901, and after the 
issue of the patent to Patterson, said T. H. Smith and W. H. Smith 
sold and conveyed the premises to défendant Thomas Beacom, in con- 
sidération of the sum of $6,600, arid at the commencement of this 
suit the légal title was in the défendant Thomas Beacom. On May 

24, 1901, plaintiff commenced this action in the Circuit Court of the 
United States for the Northern District of lowa, setting forth in sub- 
stance, but more in détail, the facts hereinbefore referred to, and pray- 
ing that it be adjudged and decreed that the décision of the Secretary 
of the Interior, holding that défendant Patterson was entitled to said 
lands as a good-faith purchaser under the act of March 3, 1887, be 
set aside, canceled, and declared void, and that the défendant Beacom 
hold said land in trust for plaintiff, and for a conveyance from said 
Beacom to plaintiff. To this action the défendants appeared, issues 
were joined, proofs taken, and the Circuit Court entered a decree, dis- 
missing complainant's bill, to reverse which decree complainant prose- 
cutes this appeal. 

Numerous questions hâve been preserited and discussed by counsel, 
relative to the effect and interprétation of the respective acts of Con- 
gress, and of the General Assembly of the state of lowa, and Patter- 
son's rights as a purchaser from the railroad company ; but in the view 
which we take of the case but two questions only will be considered. 
It clearly appears by the agreed statement of facts that Pasco, in his 
purchase from the railroad company, paid the then full value of the 
land ; that he entered into possession, and he and the subséquent as- 
signées and grantees hâve continued since such purchase in the actual 
occupation and possession of the premises, cultivating the same, made 
lasting improvements, and hâve paid taxes thereon since the year 
1887 ; that at the time complainant entered upon said land with a view 
of making a homestead settlement he knew of the occupation and pos- 
session by the défendant Patterson, of his improvements thereon, and 
of his claim of ownership of said land. 

If it be assumed for the sake of the argument that Patterson was not 
entitled to acquire this land under the congressional act of March 3, 
1887, yet his possession was not mala fides. It was obtained and held 
under such a state of facts that no one but the United States could 
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question his right thereto. Under such circumstances, complainant's 
entry upon tlie lands was that of a mère trespasser, and as such he ac- 
quired no rights under; the homestead laws. 

In Atherton v. Fowler, 96 U. S. 513, 34 L. Ed. 732, the court said: 
"Among the thiugs -whicli the law required of a prè-emptor, and the prin- 
cipal things required of him to secure his right, were: (1) To make a settle- 
ment on the land in person. (2) To iuhabit and iniprove the same. (3) To 
erect a dvvelllng house thereon." 

Thèse things were also principal requirements of the homestead law. 
Harvey v. Holles (C. C.) 160 Fed. 531. 

In Atherton v. Fowler, the court also said : 

"It is not to be presiimed that Congress intended in the remote régions 
where thèse settlements are ruade to invite forcible invasion of the premises 
of another In order to confer the gratuitoùs right of préférence of purchase 
on the invaders. In the parts of the country where thèse pre-emptions are 
usually niade, the protection of the lave tô rights of person and property Is 
generally but imperfect under the best of circumstances. It cannot, there- 
fore, be believed, without ithe strongest évidence, that Qongress has exteuded 
a standing invitation to the strong, the daring, and the unscrupulous, to dis- 
possess by force the weàk and the tlmid from actual improveifaents on the 
public land, in ordér thàt the intentional trespasser may secure by thèse 
means the preferred ri^t to buy the land of the government , when It çomes 
Into market * * * Does the policy of the pre-eini>tion law authorize a 
stranger to thrust thèse nien out of their houses, seize their improvements, 
and settle exactly where they were settled, and by thèse acts acquire the in- 
Itiatory right of pre-emption? The generoslty by which C5ongress gave the 
settler' the right of pre-emption was not Intended to give him the benefit of 
another man's labor, and authorize him to tum that man and his family out 
of their home. It did not propose to gIve Its bounty to settlements obtained 
by violence at the expensè of others. The right to make a settlement was to 
Be exerèlsed on unsettled land ; to make improvements on unimproved land. 
To erect a dwelling house did not mean to seize some other naan's dwelling. 
It had référence to vacant land, to unimproved land; and it would hâve 
shocked the moral sensé of the men who paseed thèse laws, if they had sup- 
posed that they had exterided an invitation to the ploneer population to ac- 
quire inchoate rights to the public lands by trespass, by violence, by robbery, 
by acts leading to horttlcldes, and other crimes of less moral turpitude." 

That a party canndf initiate a right of homestead by settling upon 
land at the time in the â'ctual possession of another, under a bona fide 
claim of right, is shown in the following cases: Hosmer v. Wallace, 
97 U. S. 575, 34 L. %d. 1130; Quinby v. Conlan, 104 U. S. 420, 36 L. 
Zd. 80b; Trenouth v.' San Francisco, 100 U. S. '351, 35 h. Ed. 636; 
Clipper Mining Co. V. Eli Mining Xjind Co., 194 U. S. 320-331, 34 
Sup. et. 633, 48 t, Ed- 944. '.V, 

To maintainthis' action and obtain a decree fi-om à court of equity, 
awardiiig to him the titlé to the land in question, cômplainant must 
establish that he initiàted such a right to the land, by settlement 
thereon, ancj offer to enter, as gave to him in eqtiify a right to the 
land prior arid pâiramouht to the légal title of défendants. Campbell 
V. Weyerhaeuser, 161 Fed. 332, 88 C. C. A; 413. ' In this we think 
he has signally failed. 

A f ter the ï^^and Dépairtment awàrded the làrid to Patterson, côm- 
plainant took no fârther' steps and rriâdé no farther claim to the land 
until the institution of this suit, and it appears from the agreed state- 
mènt of facts that the défendant Beacom purchased the land for full 



DOCKENDORF V, BASSETT. 917 

value, after a patent from the United States to défendant Patterson 
had issued, and without any knowledge of complainant's claim. Such 
being the case, his title is impregnable as against complainant. U. S. 
V. Détroit Lumber Co., 131 Fed. 668, 67 C. C. A. 1 ; Colorado Coal 
Co. V. U. S., 123 U. S. 307, 8 Sup. Ct. 131, 31 L. Ed. 182. 

For thèse reasons alone, without considering other questions pre- 
sented, we think the decree of the court below was right ; and it is 
therefore affirmed. 



DOCKENDORF v. BASSEOTT et al. 

(Circuit Court of Appeals, Eiglith Circuit. February 21, 1910.) 

No. 3,019. 

Public Lands (§ 31*) — Homestead Entey— Conflicting Claims— Posses- 
sion Obtained by Tbespass. 

A person cannot initia te a right of homestead by settliug upon land at 
the time in the actual possession of anotiier, who purcliased It in good 
faith for full value from a railroad company in the èrroneous belief that 
the Company was the owner, which will give him standing In a court of 
equity to contest the entry of such actual occupant, to whom the land was 
awarded by the Land Department. 

[Ed. Note. — For other cases, see Public Lauds, Cent. Dig. § 53; Dec. 
Dig. § 31.*] 

Appeal from the Circuit Court of the United States for the North- 
ern District of lowa. 

Suit in equity by Alfred Dockendorf against L. L. Bassett and E. 
Riddell. Decree for défendants (160 Fed. 543), and complainant ap- 
peals. Affirmed. 

Edwin J. Stason (Madison B. Davis, on the brief), for appellant. 
W. D. Boies (A. C. Parker, on the brief), for appellees. 

Before SANBORN, Circuit Judge, and RINER and WM. H. 
MUNGER, District Judges. 

WM. H. MUNGER, District Judge. This suit was commenced on 
the 30th day of July, 1904, by complainant against défendants, to hâve 
a certain patent to the southwest quarter of section 5, township 96, 
range 42 west, in the county of O'Brien, and state of lowa, issued by 
the United States to the défendants, declared illégal and void and 
canceled and set aside. 

The facts in this case are substantially the sarne as in the case of 
Roscoe Lyle v. George M. Patterson çt al. (just decided) 176 Fed. 
909. The land herein, as in that case, was within the place limits of 
the grant to the Sioux City & St. Paul Railroad Company. The ma- 
terial différence in the facts between the two cases is that in this 
case, on the 12th day of November, 1887, one Rachel B. Calvert, then 
a citizen of the United States, purchased by contract from the Sioux 
City '& St. Paul Railroad Company the land in question, and, there- 
after, on November 30, 1888, she duly sold and assigned in writing 

•For other cases see same topic & i number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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her said contract of purchase to the défendants. Immediately after her 
purchase, Rachel B. Calvert entered into possession of said land, and 
since the date of the purchase by défendants, they hâve been in the 
absolute, open, notorious, and undisputed possession of the premises, 
except that complainant, on the 33d day of October, 1895, undertook 
to take possession of said land, entered thereon, and erected a small 
shanty thereon, but did not move his family thereto, except that his 
wife was there three or four days — they had no children. Défend- 
ants did not permit the complainant to remain on said premises and 
instituted an action of forcible entry and detainer against complain- 
ant in a justice court, claiming that complainant had wrongfuUy, 
fraudulently, and steajthily entered upon the prior, actual possession 
of défendants, and upon the trial of said action such justice court 
rendered judgment, finding complainant guilty of forcible entry and 
détention of said premises, that he entered thereon by stealth, force, 
and fraud, and a writ of removal was issued under such judgment 
duly entered, and complainant was duly ousted from said premises. 
Complain^aHt appealed to the District Court from said judgment, 
where the cause has since been pending untried. The register and 
receiver of the United States Land Office, at Des Moines, lowa, fixed 
the lOth day of April, 1896, as the date upon which proofs should be 
submitted by claimants to the land, pursuant to the order of the Land 
Department referred to in the case of Lyle v. Patterson et al. Com- 
plainant and défendants appeared, made proof of their respective 
claims, and the register and receiver decided in favor of défendants, 
from which complainant ; took an appeal, and the Commissioner of 
the General Land Office reversed the décision of the register and re- 
ceiver. From the décision of the commissioner défendants appealed 
to the Secretary of the Interior, who reversed the décision of the 
commissioner and held that the défendants were good-faith pur- 
chasers of the land and were entitled to the possession of the same, 
and thereupon a patent was issued by the United States to the de- 
fendants. It is stipulated that, at the time Rachel Calvert and the 
défendants purchased said lands, they paid the actual, full, and rea- 
sonable cash value there for, and that, at the time, each of the parties 
theféto believed in good faith that said land had been earned by the 
said railroad company. 

For the reasons stated, and under the authorities cited, in Lyle v. 
Patterson et al., complainant's entry upon the lands then in the actual 
and open possession of défendants, and his tender of his homestead 
filing and the fées to the United States Land Office, which were re- 
jected, did not initiate such a claim to the land as entitles him to 
maintain this action ; and the dècree of the court below is affirmed. 
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PRESSED STEEL OAB CO..T. NIST. 

SAME V. FOULDS et al. 

(Circuit Court of Appeala, Tliird Circuit. January 13, 1910.) 

Ko. 1,208. 

1. Tbial (§ 29.">*)— Instructions— CoNSTEUCTios'. 

A paragrapli of the court's charge must be considered with wliat pré- 
cèdes and wliat follows it. 

[Ed. Note.— For otlier cases, see Trial, Cent. Dig. §§ 703-717; Dec. Dig. 
§ 295.*] 

2. Masteb and Servant (§ 291*)— Instructions— Applicawhty to Evidence. 

Decedents, haviug 'been warned of tlie defectîve condition of a tem- 
porary steani pipe Joint whlch they liad constructed, infomied tlieir su- 
perior, who exajnined it at length, and while lie went to inforui the fore- 
man an explosion of the joint occurred, by wiii-eh decedeuts were killed. 
Held that, thongh such superior servant was not examined as to whether 
he left any sujîgestion for decedents to reinaln, it was not improbable that 
their return to the joint might be accounted for by the suggestion of their 
superior that they do so ; and henee an instruction that plaintiffs claimed 
that decedeuts went there aud were at the joint when it exploded uuder 
instruction or suggestion of one Who had been sent to take care of the 
joint was not erroneous. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. § 1136; 
Dec. Dig. § 291.*] 

3. JlASTER AND SERVANT (§§ 285, 289*)— INJURIES TO SeBVANT. 

In an action for the death of certain employés by the explosion of a 
steatn pipe joint, évidence held to require subinission to the jury of the 
questions how the Injuries were inflicted, how threatening the danger, and 
whether decedents were négligent in voluntarily exposing themselves to a 
péril that was obvions or might resnlt in injury. 

[Ed. Note.— For other cases, see Master and Servant, Dec. Dig. §§ 285, 
289.*] 

4. Négligence (§ liHS*) — Contbibutory Négligence— Question of Law or 

ITact. 

A trial judge caunot iiifer contributory négligence froni disi)uted facts, 
but can only pronounce it as a niatter of law, when the facts are plain and 
praetically nncontroverted, and the inferenee cannot fairly be escaped. 

[Ed. Note. — For other cases, see Négligence, Cent. Dig. §§ 333-346 ; Dec. 
Dig. § 136.*] 

In Error to tlie Circuit Court of the United States for tlie Western 
District of Pennsylvania. 

Actions by Annie B. Nist and by George M. Foulds and others 
against the Pressed Steel Car Comi^any. Judgment for plaintiffs in 
each case, and défendant brings error. Affirmed. 

W. S. Dalzell (Dalzell, Fisher & Hawkins, of counsel), for plaintifï 
in error. 

Geo. C. Bradshaw and G. R. Speer, for défendants in error. 

Before GRAY and LANNING, Circuit Judges, and J. B. Mc- 
PHERSON, District Judge. 

J. B. McPtlERSON, District Judge. Thèse two cases were tried 
together in the Circuit Court and hâve been argued together before the 

*For other cases see same topic & § numbeb in Dec. & Am, Diga. 1907 to date, & Rep'r Indexe^ 
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Circuit Court of Appeals. They dépend upon identical facts and may 
therefore be disposed of in one opinion. 

The actions are based upon the defendant's négligence in construct- 
ing improperly a joint in a line of pipe that was designed to carry 
steam at high pressure. Under this pressure the joint gave way, and 
as a resuit of the explosion the two workmen whose deaths are now in 
question lost their lives. The only controversy raised by thèse writs of 
error relates to the conduct of the decedents, and before the dispute 
can be properly understood a brief statement of the facts is necessary. 
The joint had been put in by the Car Company's men. Among them 
were Nist and Foulds; the former being an expert pipe fitter, and the 
latter his helper. The joint was known to be a makeshift. It was ex- 
pected to carry the steam for a week, and at the end of that period a 
permanent device was to take its place. It was finished on Sunday, 
and appeared to work satisfactorily until Tuesday morning, when it 
was observed to be leaking. The pipes connected by the joint were in 
the boiler room, and Stafford, who was in charge of that room, im- 
mediately started to notify Vaughan, the foreman of the pipe fitters, 
so that the necessary steps to remedy the trouble might be taken with- 
oût delày. Upon his road he met Nist and Foulds, who were then 
employed in another part of the plant, and remarked to them, in effect. 
that their job of last Sunday had not been well done. , He then carried 
his report to Vaughan, and Vaughan sent Cochran, another pipe fitter, 
to examine the supposed defect and see what he could do with it. 
When Cochran and his helper reached the joint, he found Nist and 
Foulds already there. Stafford's remark had produced its natural re- 
suit, and thèy had gone to çee what was the matter with the job upon 
which they had been engaged a day or two before. In what they thus 
did they may, perhaps, hâve been volunteers. There is no évidence 
that they were ordered tomake the examination; but they were ap- 
parently acting from a praiseworthy motive, whatever the légal char- 
acter of the act may hâve been. It is needless, however, to inquire 
whether their présence was justified, for no harm was done at that 
time. Cochran, who may hâve had the right to ask for their help, if 
the discharge of his duty made such help either necessary or désirable, 
accepted their assistance without question, and among the four work- 
men somè effort was made to tighten the joint; Nist applying the 
wrench. The attempt was not successful. The steam escaped more 
f reely, rather than less ; and in a f ew moments they ail went away 
together — Cochran in order to report to Vaughan, and Nist and Foulds 
for some place, and with some purpose, that were not disclosed at the 
trial. Not long afterwards the joint exploded, filling the boiler room 
with steam; and when it became possible to examine the scène of the 
accident the dead bodies of Nist and Foulds were found somewhere in 
the rdom.; How they carne to be there does not appear from the testi- 
mony. We hâve the bare fact, unexplained, that they lost their lives 
near enough to the scène of the explosion to be exposed to its de- 
structive effects. 

Under thèse circumstances, the Car Company insists upon two as- 
signments of error — one of them to the f ollowing sentence from the 
charge of the court; 
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"On the part of the plaintiffs, however, it is claimecl tliat thèse men went 
there ; that they niade this joint ; and tliat wlien the joint exploded they were 
actually worliing tliere under instructions, or at the suggestion of a man who 
had been sent tliere to take care oî that joint." 

This sentence, however, is taken out of its context, and when it is 
read with what précèdes and what follows we regard it as unob- 
jectionable. Indeed, even if it be taken by itself, we see no reason to 
criticise it. Cochran was examined at length, but he was not asked 
the question whether he had left any suggestion for Nist and Foulds, 
and under the circumstances it was certainly not improbable that if 
they returned to the joint their return might be accounted for as the 
plaintiffs claimed. 

The Company relies mainly upon the argument that the jury should 
hâve received binding directions in its favor, because Nist and Foulds 
were chargeable with contributory négligence. It is contended that 
they took an obvious and dangerous risk, and took it of their own 
volition, without order or suggestion f rom their superiors ; that they 
abandoned a place of safety and exposed themselves to a danger that 
was evidently threatening; and, since this appeared without contra- 
diction, the request for binding instructions should hâve been granted. 
In our opinion the argument assumes too much. As we hâve already 
indicated, it is largely a matter of conjecture how they came to be 
where their bodies were found. Ail that we know with certainty is 
that the explosion took place, that they were in the boiler house at the 
time, and that they were afterwards found dead. How near to the 
joint they were does not appear in the record, neither was it proved 
how they were killed, whether by wounds inflicted by pièces of the 
broken joint, or by the scalding effect of escaping steam. The prin- 
cipal évidence on the subject is the following extract from the testi- 
mony of one witness : 

"Q. When you got to the boiler house, what did you find? 

"A. Found nothinsr but a lot of steam blowing out, was ail you could sec. 

"Q. Anybody coming out of the boiler house? 

"A. Corning out, theni that could get out, and doors there to let them out. 

"Q. Did any of you men who were there try to get into the boiler house? 

"A. We did try to get in, but it wasn't safe to go in. 

"Q. Did you go in at ail? 

"A. We went in after the steam had got down so that we could get in. 

"Q. Did you see Mr. Nist and Mr. Foulds imniedlately after this explosion? 

"A. Seen them after the steam had let down so we could get inside to see 
anything at ail ; seen them lying side by side. 

"Q. Did you see them in the boiler house, or after they were carrled out? 

"A. When they were inside there. 

"(Défendant admits that thèse two men were liilled as the resuit of this ex- 
plosion.)" 

In addition to this, one other witness testified as follows : 

"Q. Where was that joint to which you refer? 

"A. Why, it was right on the steam Une. The joint was right on the steam 
line. 

"Q. Where was it with référence to where Mr. Nist and Mr. Foulds were 
injured or killed? 

"A. W^here was it? 

"Q. Tes? 

"A. It was on the steam line, the joint was. 
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"Q. Are you speaking about the joint at whlcli Mr. Nist was killedî 

"A. Yes, sir. 

"Q. You are? 

"A. I am speaking of that joint." 

But it does not appear from this incidental allusion whether the 
witness was testifying from his own knowledge or from what he had 
heard, and his answers therefore throw little if any light upon a point 
that cannot be considered unimportant. It may be that the situation of 
the bodiès was so well known to counsel, the jury, and the court that 
theneed of proving it definitely was overlooked by both sides. If this 
is the fact, it is a matter for regret; for we are necessarily confined 
to the record as we hâve it, and we might often go astray if we ven- 
tured to assume what is neither proved nor clearly to be inferred. 
Moreover, there was conflicting .testimony on the point whether the 
leakiiig steam meant that the joint as a whole was in great danger, or 
whether it did not inean merely that the gasket (which is one part of 
the joint) might blow out. The latter occurrence, in the opinion of 
some of the witnesses, was not a very important matter, and was not 
likely to resuit in serions harm. Taking the whole situation as it was 
presented to the court below, we do not see how the def endant's prayer 
for binding instructions could hâve been properly granted. It was 
for the jury to say how the fatal injuries were inflicted, how threaten- 
ing the danger was, and whether the decedents were négligent in vol- 
untarily exposing themselves to a péril that was obvious and might 
resuit m much injury. A trial judge cannot infer contributory négli- 
gence from disputed facts. He can only pronounce upon it as a matter 
of law,, when the facts are plain and practically uncontroverted, and 
the inferences cannot fairly be escaped. 

In each case the judgment is affirmed. 



ERIZENSTEIN v. KOOPMAN et al. 

GOLDSJIITH V. SAME. 

(Circuit Court, S. D. New York. April 14, 1909.) 

Patents (§ 218*)— Royalties— Bights. 

On an accounting hetween partners in the ownersliip of a patent under 
a license eontract witli one of tlie partners by which he was authorized 
to grant sublicenses, accounting to the partnership for a stated royalty 
on each of the patented articles sold by the sublicensee, where a subli- 
censee paid an agreed sum for the license privilège whicli entitled him to 
sell a stated numiier of the articles witliout further.paynient, the pai'tner- 
ship is entitled to the royalty on such number, without regard to the num- 
ber actually sold. 

[Ed. Note.— For other cases, see Patents, Dec. Dig, § 218.*] 

In Equity. Suits by Emile Reizeristein and Edwin M. Goldsmith, 
respeçtively, against Elias B. Koopman and another. On exceptions 
to master's report. Exceptions overruled. 

See, also, 152 Fed. 173, 81 C. C. A. 465. 

*For otber cases see same topic & i numbeb lu Dec. & Adi. Dlgs. 1907 to date, & Rep'r Indexes 
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Harrison B. Weil (Eugène Treadwell and Isaac Hassler, of coun- 
sel), for complainants. 

Parker & Aaron (Herman Aaron, of counsel), for défendant Koop- 
man. 

HAZEL, District Judge. This action arose from a breach of fidu- 
ciary relations existing between the complainants Goldsmith and Reiz- 
enstein, the défendant Koopman, and others, as copartners. It was 
proven at the hearing that the défendants Koopman and Upton perpe- 
trated a fraud upon the complainants, and accordingly the Circuit 
Court made its decree canceling an assignment executed by them by 
which in terms they assigned to the défendant Koopman, for himself 
and his associâtes acting with him, their interests in the patented in- 
vention which is the subject of this controversy, together with the 
gains and profits arising from a license agreement which had been 
made by the joint owners of the pafrent with John H. Brigham, who 
was one of the copartners. It appeared that the défendant Koopman, 
without the knowledge of complainants, was jointly interested in 
said license agreement, with the fraudulent intent to secure secretly 
a certain contract with Wright & Butler, Limited, of London, Eng- 
land, to the exclusion of the complainants, whereby $30,000 was paid 
for subHcense rights. 140 Fed. 616, affirmed 152 Fed. 173, 81 C. C. 
A. 465. The master was directed by the court to make and state an 
account of the number of coin holders sold in foreign countries, ex- 
cept Canada, by or through said Brigham, the défendant Koopman, 
and others associated with him, or by concerns abroad, under license, 
"and for the sale of which banks royalty was paid." The master 
found, upon the évidence before him, that there had been sold by the 
licensee to J. G. Rollins & Co., Limited, 729,292, and to Wright & 
Butler, Limited, 1,087,888, pocket banks or coin holders ; that such 
sales were made under the license agreement to Brigham, which in 
substance provided that there should be paid to the owners of the pat- 
ent a royalty of One cent on each bank sold. The complainants under 
the license agreement were each entitled to receive one-quarter cent 
on each bank sold. 

The exceptions fîled herein relate to the inclusion by the master of 
57,600 patented pocket banks or coin holders claimed by the complain- 
ant to hâve been sold to J. G. Rollins & Company, Limited, and also 
to an excess of 464,808 sold to Wright & Butler, Limited. The de- 
fendant daims that pocket banks were not in fact sold to Rollins & 
Co., but they were merely consigned to it with the understanding that 
they would be sold on commission for Brigham, the licensee. It ap- 
pears that the banks were insured by Rollins & Co., and subsequently, 
while in its possession, they were destroyed by fire. The insurance 
policy which was issued to Rollins & Co. was subsequently delivered 
by it to Brigham, the insurance money was collected by it, and the 
amount paid to Brigham, who secretly acted for himself and associ- 
âtes, to the fraudulent exclusion of the complainants. The contention 
now is that the défendant Koopman should not be required to account 
for royalties on the burnt banks, for the reason that they had not been 
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sold to Rollins & Co. On the proofs, however, I think the banks must 
be considered as having been sold by Brigham, acting for himself, the 
défendant Koopman, and their associâtes. The entries in the books 
of the New York Introduction Company, under which nanie the busi- 
ness of selHng the banks was in part conducted, and of Rollins & Co., 
indicate ain absolute sale to the latter Company, which accounted to 
the défendants for the banks at the rate of 5I/2 cents per coin holder, 
that being the selling price and the amount recovered from the in- 
surance Company. Such being the facts, it is a fair presumption that 
the parties to the transaction regarded that thèse particular banks had 
actually been sold. There are journal entries showing the return by 
Rollins & Co. of certain other banks to the New York Introduction 
Company; but, as the burnt banks were accounted for upon fhe basis 
of a -sale and transfer, the maater properly held the défendant ac- 
Gountable for such sale, and the complainants are entitled to receive 
their share of the proceeds in accordance with the license agreement. 

In relation to the Wright ,& Butler transaction it appears that the 
arrangement was that the sublicensee was to pay and did pay $20,000 
for the license rights and privilèges enjoyed by Brigham. In addition 
thereto itis conceded that Wright & Butler also paid a royalty of $4,- 
813.63 on 287,000 banks sold and delivered by the New York Intro- 
duction Company. Défendant contends that it is shown by the book 
entries in: évidence that only 623,000 banks were invoiced or actually 
sold tQ.Wright & Butler, and that thé amount of $20,000 paid under 
the subliçênse contract was not a royalty on sales, and hence the mas- 
ter erred in requiring the défendant to account therefor. This posi- 
tion, however, is not maintainable. Under the license agreement Brig- 
ham obtained the right to grant sublicenses in considération that he 
would pay to the owners of the patent a royalty of one cent on each 
bank sold. The fair intendment of the parties was that the royalty 
should become payable either on actual sales or upon such as were li- 
censed to bemanufactured or sold. That such was the intention evi- 
dently was- recognized in the Koopman agreement (Exhibit H) with 
the sublicensees, for there it is stated that the $20,000 were to be paid 
to the licensee for his surrender of the right to sell banks in the United 
Kingdom, and that the amount of $30,000 was computed at the rate 
of .21/2 cents upon the sale of 800,000 banks, which the sublicensee 
guaranteed to sell. In view of the conceded facts, the point that the 
complaihant must show affirmativêly that 800,000 banks were actually 
sold by Wright & Butler is without force. It is enough that Koop- 
man and his associâtes received the sum of $20,000 upon the guaranty 
to sell the banks. Such amount received was a royalty within the 
meaning of the license agreement, for which the défendant must ac- 
count at the rate of one-fourth of the royalties to each complainant, 
together with interest. 

No sufficient reason is assigned by the défendant for sustaining the 
exceptions to the report of the master, and they are there fore over- 
ruled, with costs. 
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INTERNATIONAL CUETIS MARINE TURBINE CO. et al. v. WILLIAM 
CRAMP & SONS SHIP & ENGINE BLDG. CO. 

(Circuit Court, B. D. Pennsylvania. February 15, 1910.) 

No. 263. 

WiTNEssES (§ 16*) — Production of Documents— Public Polict— Navy De-i 

PABTMENT PLANS. 

Where, In a suit to festraln contractors for torpédo boat destroyers con- 
taining certain turbine engines alleged to infringe complainant's patents, 
complainant's witnesses, wlio had exa]nined ttie plans and spécifications 
on file in the Navy Department, testifled that the turbines called for con- 
stituted an infringement of complainant's patents, and in answer to a 
subpœna duces tecum to compel défendant to produce copies of the plans 
and spécifications, défendant contended that such disclosure was objected 
to by the Navy Department as detriniental to the iuterests of the United 
States, in that it would divulge military secrets, while complainant in- 
sisted that the Navy Department objected merely because it was detri- 
mental to the interest of the United States for the department to disturb 
the cordial relations existing between it and the contractors, and that the 
furnishing of the copies by défendant voluntarily or by process of the 
court was not objected to, the matter will be continued until a statement 
of the Navy Department can be flled showlng the grounds of its objection. 

[Ed. Note. — For other cases, see Witnesses. Dec. Dig. | 16.*] , 

In Equity. Suit by the International Curtis Marine Turbine Com- 
pany and others against William Cramp & Sons Ship & Engine Build- 
ing Company. On motion to produce documents. Continued for de- 
partmental information. 

C. B. Fraley, Richard N. Dyer, and Frederick P. Fish, for complain- 
ants. 

C. V. Edwards, Abraham M. Beitler, and Samuel Dickson, for re- 
spondent. 

HOLLAND, District Judge. Some time in the summer of 1908 the 
United States government invited proposais for the building of torpédo 
boat destroyers provided with steam turbines for propulsion. The de- 
fendant bid and was awarded the contract to construct two of thèse 
vessels, and on October 1, 1908, signed articles of agreement with the 
government for the building of the same. Plans and spécifications 
upon which the défendant submitted its bid and upon which. it was 
awarded the contract were filed in the Navy Department at Washing- 
ton. Thèse were examined by permission of the officiais in the Navy 
Department by the complainant's engineers and counsel ; but they were 
not permitted to make copies of them. The conclusion at which the 
complainant's représentatives arrived, after the examination of the 
plans and spécifications on file, was that the défendant company, in 
constructing the steam turbines for the propulsion of thèse torpédo 
boat destroyers, was infringing the complainant's patents relating to 
elastic-fluid turbines, commonly known as "steam turbines," and there- 
upon this bill was filed, alleging, in substance, that the défendant of- 
fered in writing, accompanied by certain plans and spécifications, to 
build for the government elastic-fluid turbines embodying inventions 

•For oihar caiies see eame topic à i jixjmbbb in Dec. & Am. Digs. 1907 to date, A Rep'r Indexai 



926 , 1T6 FEDERAL EEPOETER. 

contained in the complainant's patents, and that their proposai had 
bee'n accepted by the government, and that they were about to proceed 
to build thèse turbines and infringe the complainant's patents. 

Macdonald and Smith, who examined the plans and spécifications on 
file at the Navy Department, hâve testified that the turbines built by 
the défendant company, as disclosed by their plans and spécifications, 
are an infritigement of the complainant's patents. A subpœna duces 
tecum was issued and served upon the président of the défendant com- 
pany to produce copies of the plans and spécifications upon which the 
turbines built by it for the govjprnment were constructed. In answer 
to this subpœiia, the plans and spécifications were produced sealed in 
an envelope, and the witness refused to open them upon the ground 
(1) that it would be compelling défendant to divulge trade secrets. It 
appears, as we hâve stated, that MacDonald and Smith, who examined 
the plans and spécifications at the Navy Department, hâve testified that 
the turbines constructed from thèse plans and spécifications infringe 
complainant's patents. It further appears that the défendant has con- 
tracted to build what are known as the "Zoelly turbines," which are 
known to complainant's engineers and to the gênerai public through 
varions publications. 

As the complainant has offered considérable évidence tending to 
show thàt the defendant's turbines, as manufactured by it, infringe the 
complainant's patents, they would be entitled to an inspection of thèse 
pians and spécifications, and to hâve them produced for the purpose of 
offering them in évidence, to enable the court to fully understand just 
what the défendant is making. But we do not definitely dispose of this 
branch of the matter before us at this time, as there is a more serions 
question raised by the défendant, to wit, that it "would be detrimental 
to the interest of the United States" to compel the défendant to submit 
thèse plans and spécifications in évidence. 

The défendant insists that the government has objected for the rea- 
son that, if thèse plans and spécifications are in évidence and spread 
upon the records in this court, it will divulge mihtary secrets to the 
détriment of the government; while, upon the other hand, the com- 
plainant côntends that the Navy Department simply holds that it 
"would be detrimental to the interest of the United States * * * 
for the department" to fui-nish the copies, as it does not wish to dis- 
turb the cordial relations existing between it and contrâttors by appear- 
ing to be willing to furnish copies of contractors' plans and spécifica- 
tions to their competitors, and that the furnishing of copies by défend- 
ant voluntarily, or by process of court, is not objected to by the depart- 
ment. 

If the complainant's claim as to the position of the Navy Department 
be correct, we see iio reason now why it should' not hâve thèse plans 
and spécifications tO offer in évidence; but the court is not convinced 
that this is the rèàson for the government's objection, and, in order that 
there shall be no mistake in regard to the exact facts on this point, it 
seems to me the Navy Department should be informed of the rule on 
défendant to produce thèse documents, and should be requested by 
défendant to statethe grounds of its objection, so that the court may 
know whether thèse plans and spécifications may be put in évidence 
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without, in the judgment of the department, causing the dïscovery of 
military or other secrets detrimental to the public interest. 

The motion will be continued until March 1, 1910, to enable the de- 
fendant to file a statement of the Navy Department stating its grounds 
of objection, af ter which date either party may again be heard on the 
rule. 



GORHAM MFG. CO v. WEINTRAUB et al. t 
(Circuit Court, S. D. New York. January 31, 1910.) 

1. Courts (8 322*) — Fedebal Courts — Jxjbisdiction—Divebsity of Citizen - 

SHip— Allégations in Pleadino. 

That the 'bill merely récites facts showlng dlverslty ot cltlzenshlp of the 
parties, instead of maklng distinct traversable avennents thereof, is not 
ground for denylng relief, where the affldavits of the défendant do not in 
any way dispute the diversity of cltlzenshlp. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 876-881, 887 ; Dec. 
Dlg. § 322.* 

Diverse cltlzenshlp as a ground of fédéral Jurlsdletion, see note to Shipp 
V. Williams, 10 C. C. A. 249; Mason v. Dullagham, 27 C. C. A. 298.] 

2. Trade-Mabks and Teade-Names (§ 22*)— Maeks Subject of Owneeship— 

PisioEiTï or Use. 

A manfacturer of silverware Is not debarred from establishlng as its 
trade-mark in thls eountry a comblnatlon of devices of an anchor, lion, and 
the letter G, by the fact that each of thèse is a hallmark used on Engllsh 
sUver, and that, used In comblnatlon, they would indlcate to a buyer of 
Engllsh sllver that the pièce was sterling ware made in the clty of Birm- 
ingham in 1831. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
tHg. §25; Dec. Dlg. | 22.*] 

8. CONTEMPT (§ 9*)— ACTS CoNSTITUTING— PUBLICATIONS RELATING TO PENDING 

Pboceeding. 

A notice by complainant, a manufacturer of silverware, to the trade, that 
complalnant is asserting the validity of Its trade-mark, and Is endeavorlng 
to sustaln it in court, and that the défendants were stayed from infrlnglng 
It by an order of^the court Issued simultaneously wlth the order to show 
cause, is proper, and does not constltute contempt of court. 

[Ed. Note. — For other cases, see Contempt, Cent. Dig. §§ 1.5-18 ; Dec. Dlg. 
S 9.*] 

Action by the Gorham Manufacturing Company against Frederick 
Weintraub and another. Heard on motion for preliminary injunction. 
Granted. 

Hugo Mock, for complainant. 
Behno Loewy, for défendants. 

LACOMBE, Circuit Judge. This is a suit to restratn alleged în- 
fringement of trade-mark. The bill recites that complainant is a citi- 
zen of Rhode Island, and défendants citizens of New York. It is con- 
tended that diversity of citizenship is not sufïïciently alleged, because 
distinct traversable averments thereof afe not presented. If the affi- 
dr.vits in any way disputed such diversity, the objection might be im- 
^)ortaiit ; but since the assertion is not disputed, and an averment allcg- 

for OtlMr case» Bee same topic & S mumbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
tFor opinion on motion to amand complaist, see 176 Fed. 1021 
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ing diversity would be granted as of course, where there îs no dispute 
as to respective citizenship, the objection is not persuasive to denying 
relief, if on the facts complainant is entitled to it, to sustain a common- 
law trade-mark. 

Irrespective of what complainant's predecessors may hâve donc, it is 
not disputed that since 1863 complainant itself has used upon its ster- 
ling silverware a mark consisting of an anchor, lion, and the letter G. 
And the record indicates that the trade in such goods has for many 
years recognized thèse conjoined marks, when impressed on silverware 
manufactured in this country, as indicating origin in complainant's 
workshops. Nor does it appear that during that period, since 1863, 
any other manufacturer has made or sold silver or plated ware manu- 
factured in this country with the same combination mark. 

The défendants contend;that, since each of the three devices— an- 
chor, lion, and G — had a certain significance when affixed to English- 
made silverware, complainant could not in this cOuntry establish as its 
trade-mark the combination of the three. The défense is presented 
with such wealth of learning in the silversmith's art, fortified with 
elaborate quotations f rom English statutes regulating hallmarks on 
gold and silver ware for centuries, and with recognized text-books deal- 
ing with the subject and giving the interprétation of every English 
mark that has survived on every pièce of English silver which the au- 
thors hâve been able to find, that the study of the record has been singu- 
larly attractive. 

Nevertheless, in the ultimate analysis, the single question is whether 
a maker of silverware in this country is precluded from selecting as his 
trade-mark an impression which is made up of three of thèse marks, 
although, when conjoined, they would indicate to a buyer of English 
silver that the particular pièce was sterling ware made in the city of 
Birmingham in 1831. It is thought that he is not thus precluded, and 
that, when he has used the particular combination on his ware made in 
this country for upwards of 40 years, and the same has been accepted 
by the trade as his identifying mark, without imitation by any one, he 
is entitled to an înjûnction, at least until final hearing. The security 
given by complainant ($3,500) is abundant to protect défendant against 
any possible loss, especially as défendants assert that they use other 
combinations of old hallmarks, and hâve almost an infinitude of such 
combinations which they can freely use, without infringing on the 
trade-mark of any American manufacturer. 

From the standpoint of the collector of old silver, it might well be 
désirable that no reproduction of any old hallmark, English or Con- 
tinental, should ever be affixed to silver or plated ware made hère; 
but there is no authority for any such ruling. 

Since the argument défendant has submitted a circular notice sent 
by complainant to the trade, contending that, since it was issued after 
argument, it was improper, and should be considered a contempt of 
court. It merely states that complainant is asserting the validity of its 
trade-mark, and is endeavoring to sustain it in court, and that thèse 
défendants were stayed from infringing it by an order of this co,urt 
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îssued simultaneously with tlie order to show cause. There seems to be 
no impropriety in giving such notice to the trade. 

If the security bond is so phrased that it might be contended that 
the décision of this motion terminâtes its obligation, it should be re- 
newed to extend tîll décision on final hearing. 

Injunction granted. 



CLARK BEOS. CO. v. TENNESSEE LUMBER MFG. CO. 

(Circuit Court, E. D. Pennsylvanla. March 9, 1910.) 

No. 714. 

CONTBACTS (§ 285*)— AGEEEMENT rOB AEBITBATION— AWARD BY Two Arbitba- 

TORS. 

Where a contract provided that in case of dispute the matter should be 
left to the décision of arbitrators, one to be selected by each party, and 
that the two should bave power to sélect a thlrd, àild that the décision 
should be binding, an award was not requlred to be unanimous, but was 
binding if joined in by two of the arbitrators. 

[Ed. Note. — For other cases, see Oontracts, Dec. Dig. § 285.*] 

At Law. Action by Clark Brothers Company against the Tennessee 
Lumber Manufacturing Company. Rule for judgment for want of a 
sufficient affidavit of défense. Rule absolute. 

John E. Sibble and D. I. Bail, for plaintifif. 

Wesley K. Woodbury and John G. Johnson, for défendant. 

J. B. McPHERSON, District Judge. There are three counts in the 
plaintifif's statement, but this rule asks for judgment upon the first 
count only, which is based solely upon an award made by two out of 
the three arbitrators who heard the controversy. They were appointed 
in accordance with clause 7 of the contract between the parties, and a 
copy of the agreement (which provides for the building of a sawmill) 
is attached to the statement. It is true that the drawings and detailed 
spécifications are omitted, but the attached copy sufficiently complies 
with the requirements of the Pennsylvanla act of 1887, which directs 
that a statement of claim shall be accompanied by copies of ail notes, 
contracts, book entries, etc., upon which the plaintitï's action is 
founded. To support the claim contained in the first count, it would 
hâve been whoUy superfluous to set out the spécifications of this build- 
ing agreement. Neither they nor the drawings could throw any light 
whatever on this phase of the controversy; and I do not believe that 
the act of 1887 was intended to compel the performance of what would 
approach the absurd. 

The clause providing for arbitration is as f oUows : 

"Should any dispute arise respecting the true construction or meaning of 
the proposition, spécifications, or drawings, or respecting the true value of any 
extra work, or of work, machinery, appliances, or équipaient omitted, or as to 
whether said mill is fully completed and in flrst-class running order, then 
said matters shall be left to the décision of arbitrators, one to be selected by 

*For otber cases see same topic & S number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
176 F.— 59 
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the party of the first part, another by the party of the second part, and they 
two shall hâve the povver to name a third arbitrator, and the décision of said 
arbitrators shall be blnding on the parties hereto." 

What happened was this : The parties were in serious dispute over 
several matters arising out of the contract, and on February 11, 1907, 
each party chose an arbitrator. On February 13th thèse two, acting 
under the power contained in the foregoing clause, selected a third 
arbitrator "to sit and act with us upon the hearing of this arbitration." 
Thèse three persons accordingly heard ail the évidence submitted by 
the parties and an elaborate argument thereon, and upon June 28, 
1909, one of the arbitrators originally chosen united with the third 
arbitrator in making an award in favor of the plaintifï. The défend- 
ant attacks the finding upon the grOund that it was not agreed to by 
the three arbitrators,, asserting that the seventh clause requires that ail 
who hear must agrée bef ore a binding award can be made. As it seems 
to me, this proposition jieed not be discussed-. It appears to be decided 
agaiiist the défendant by the following authorities: Hobson v. Mc- 
ArthMr, 16 Pet. 183, 10 L. Ed. 930; Quay v. Westcott, 60 Pa. 163; 
and Weaver v. Powel, 148 Pa. 37S, 23 Atl. 1070. I refer to the opin- 
ions in thèse cases for the reasoning that fuUy justifies the plaintiflf's 
contention that the foregoing clause by clear implication authorizes 
any two of the arbitratoré to make a binding and final award. To 
construe the clause to mean that ail must agrée if a third be appointed 
is to adopt what seems to be a most improbable construction; for it 
requires us to suppose that, instéàd of providing a way to escape a 
deadlock, the parties deliberately made a deadlôck much more prob- 
able, if not practically inévitable. 

The rule is made abscdute, and it is directed that judgment be ehtered 
in favor of the plaintifï upon the fîrst count of the statement for $14,- 
184.52, with interest from June 28, 1909. 



SUN KWONG ON v. UNITED STATES. 
(Circuit Court, S. D. New York. November 13, 1909.) 
^, ' No. 5,5T4. 

OusïoMs DiiTiEâ (§ 45*) — ^Classipicatiok— Edible Fungtjs— Similitude. 

An edlble fungns, that grows on the bark of trees and has been merely 
dried and packed loose, bears a gi'eater similitude to vegetables in their 
natural state. enumerated in Tarlff Act July 24. 189T, e. 11, § 1, Schedule 
G, par. 257, 30 Stat. 171 (U. S. Comp. St. 1901. p. 16.50), than to mush- 
rooms prepàred, enumerated In paragraph 241, 30 Stat. 170 (U. S. Comp. 
St. 1901, p. 1649), and is therefore dutiable under the former paragraph. 

[I3d. Note. — For other cases, see Customs Dutles, Cent. Dig. § 149 ; Dec. 
Dig. § 45.*] ' , : 

On Application for Review of a Décision by the Board of United 
States General Appraisers. 

The opinion filed by the Board of General Appraisers reads as fol- 
lows: 

*For other cates see eame toipic & S numbeb in Dec. & Am. Sigs. 1S07 to date, & Rep'T Indexes 
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WAITE, General Appraiser. The merchandise Is an ediWe fungus, whlch, 
according to the testimony, grows on the bark of trees in China. It has been 
dried in the sun and packed loose in wooden cases for importation. It was 
assessed as a vegetable in its natural state under paragraph 257, tariff act of 
1897, and is claimed to be dutlable at 21/2 cents per pound, by similitude to 
muslirooms, iinder paragraph 241, with an additional claim for free eutry un- 
der paragraph 617. The latter contention vve do not consider necessary to 
discmss. See G. A. 6,184 (T. D. 26,812). The claim under paragraph 241 is 
evidently the one upon whieh the importers rely. 

According to the testimony, this fungus is used by the Chinese as mushrooms 
are used, being usnally eooked with méat. In this respect, however, its use 
seems to be the samo as that of many of their curions vegetable substances, 
which wltnesses generally state are prepared with méat. In claiming that this 
commodlty should be dutlable under paragraph 241 by similitude to mush- 
rooms, the importers probably rely on the case of Von Bremen v. United States, 
168 Fed. 880, 94 C. C. A. 301. T. D. 29,501, where it was held that truffles in tins 
were classiflable under paragraph 241 by similitude to "mushrooms, prepared 
or preserved, in tins." However, the fungus hère in question bas not been so 
packed, but has been merely dried and packed loose in wooden cases ; and, if 
to be considered siniiliir to mushrooms at ail, it more resembles the dried 
variety, which were similarly packed in barrels, and were held in the Zanmati 
Case, 153 Fed. 880, 82 C. C. A. 626, T. D. 28,054, to be dutlable as vegetables in 
their natural state. The fungus before us has been so classified by the eol- 
lector, and we are of the opinion his décision is correct. Note G. A. 6,184, 
supra. 

The protest is overruled. 

Kammerlohr & Duffy (Joseph G. Kammerlohr, of counsel), for im- 
porters. 

D. Frank Lloyd, Dep. Asst. Atty. Gen. (Thomas M. Lane, Asst. 
Counsel, of counsel), for the United States. 

PLATT, District Judge. The merchandise in dispute is an edible 
fungus, which, according to the testimony, grows on the bark of trees 
in China. It was assessed for duty at 25 per cent, ad valorem under 
paragraph 257, tariff act of 1897, as a vegetable in its natural state. 
The appellants claim it is properly dutiable at only 2i/^ cents per 
pound, by similitude to mushrooms, under paragraph 241, or, alter- 
natively, as free under paragraph 617. 

I was bothered for a moment as to whether this merchandise can 
be properly classified as a vegetable ; but, upon reflection and an ex- 
amination of the décisions, I am satisfied that it ought to be so treated 
for tariff purposes. On the similitude question, the reasoning of the 
Board is persuasive. 

Décision afiirmed. 
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B. B. ESTES & SONS v. UNITED STATES. 
(Circuit Court, S. D. New York. Novemlier 12, 1909.) 

No. 5,394. 
CusTOMs DuTiEs (§ 27*)— Classification— IiIanicuee Sticks— "Manufactuek3 

OP WOOD." 

Maiiicure sticks, being eonipleted articles of wood, several Incties long, 
pointed at one end and beveled off at tlie otUer to form a cutting edge, are 
"manufactures of wood," and dutiable as such under Tariff Act July 24, 
1897, c. 11, § 1, Schedule D, par. 208, 30 Stat. 1G8 (U. S. Comp. St. 1901, p. 
1647). 

[Ed. Note. — For otber cases, see Customs Duties, Cent. Dig. §§ 60-65; 
Dec. Dig. § 27.* 

For other définitions, see Words and Phrases, vol. 5, p. 4363.] 

On Application for Review of a Décision by the Board of United 
States General Appraisers. 

The décision rendered by the Board of Appraisers, which is re- 
ported as G. A. 6,828 (T. D. 29,358), affirmed the assessment of duty 
by the collecter of customs at the port of New York. The Board's 
opinion reads as follows: 

McClelland, General Appraiser. Tbe merchandise which is the subject 
of thèse protests is invoiced as "toothpicks," and was veturned by the appraiser 
as manufactures of wood. * * * The appraiser, in his spécial report ou the 
protests, States that "the articles are not toothpicks, but manieure sticks, con- 
sisting of pièces of wood 4% inches long, pointed at one end and beveled ofC 
at the blunt end to form a cutting edge, designed for use to manieure flnger 
nalls." This statement of the condition and character of the merchandise is 
conflrmed by the testimony of the officiai examiner who passèd the same, and is 
not controverted by protestants. 

Counsel for protestants cite U. S. v. Knipscher (C. C) 152 F'ed. 590, T. D. 
27,855, and Hartranft v. Wiegmann, 121 U. S. 609, 7 Sup. Ct. 1240, 30 L. Ed. 
1012, in support of the claim that thèse sticks are not "manufactures of wood" ; 
but we think there is nothing In the reasoning or conclusion in eitber case 
to sustain their contention. Hère we hâve articles of very gênerai use, with a 
distinct trade-name, dellberately fashioned into shape and ready for use. We 
flnd them to be manufactures of wood, and hold that duty was properly 
assessed. 

The protests are accordingly overruled. 

Kammerlohr & Duffy (John G. Duffy, of counsel), for importers. 
D. Frank Lloyd, Deputy Asst. Atty. Gen. (William K. Payne, Asst. 
Atty., of counsel), for the United States. 

MARTIN, District Judge. The articles in question are concededly 
manieure sticks. They were assessed for duty at 35 per cent, ad 
valorem under Tariff Act July 24, 1897, c. 11, § 1, Schedule D, par. 
308, 30 Stat. 168 (U. S. Comp. St. 1901, p. 1647), as "manufactures 
of wood." The importers claim classification under paragraph 198, 
30 Stat. 167 (U. S. Comp. St. 1901, p. 1646), at 20 per cent., as wood 
unmanufactured, or at 15 per cent., under the same paragraph, as 

•For other cases see same topio & § numbee In Dec. & Am. Digs. 1907 to date, & Eep'r Indexes 
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cabinet wood, or at 20 per cent., under paragraph 200, 30 Stat. 167 
(U. S. Comp. St. 1901, p. 1646), as sticks, or free of duty, under sec- 
tion 2, Free List, par. 700, 30 Stat. 202 (U. S. Comp. St. 1901, p. 
1689). 

I concur in the finding of tlie Board that this is a manufactured 
product. Décision affirmed. 



Ei parte AVOXG YOU et al. 
(District Court, N. D. New Tork. Mardi 16, 1910.) 

1. AriENS (§ 21*)— General IsrMiGRATiON Acx— Applicability to Chisese. 

The Chinese exclusion acts are to be read in pari materia wlth Immigra- 
tion Act Feli. 20. 1907, c. 1134, 34 Stat. 898 (U. S. Comp. St. Supp. 1909, p. 
447), so far as tliey apply to Cliinese aliens seelving to enter the United 
States ; the immigration act heing equally applicable to Chinese aliens 
surreptitlously entering tlie country as to other aliens. 

[Ed. Note. — For other cases, see Aliens, Cent. Dig. § 74 ; Dec. Dig. § 21.* 
Citizeuship of Chinese, see notes to Gee Fook Slng v. United States, 1 
C. 0. A. 212; Lee Sing Far v. United States, 35 C. C. A. 332.] 

2. Aliens (§ 31*)— Unlawful Entry— De'poktation. 

Immigration Act Feb. 20, 1907, e. 1134, § 20, 34 Stat. 904 (U. S. Comp. 
St. Supp. 1909, p. 4,59), provides that an alien entering the United States 
In violation of law shall be deported to the country whence he came. Sec- 
tion 21 requires the Secretary of Commerce and L-abor to cause such alien 
to be returned to the country whence he came, as provided by section 20. 
Section 35 déclares that the deiwrtation shall be to the trans-Atlantic or 
trans-Paciflc ports from which the aliens embarked for the United States, 
or, if such embarkation was for foreign contiguous territory, to the foreign 
port at which the alien embarked for such territory. Held, that where 
Chinese embarked from Hong Kong, China, for a Canadian port, remainiug 
in Canada for varions lengtbs of tinie, their original intention being to 
enter the United States, which they ultlmately did from Canada illegally 
and surreptitlously, they were properly returned to Hong Kong, and not 
to Canada. 

[Ed. Note. — For other cases, see Aliens, Cent. Dig. § 92 ; Dec. Dig. § 31.*] 

3. Aliens (§ 32*)— Chinese— Exclusion — Immigration Inspector— Jubisdic- 

TION. 

An immigration inspector has jurisdietion to exelude Chinese aliens 
found and arrested in the act of entering the United States, whether they 
formally applied for admission or not. 

[Ed. Note. — For, other cases, see Aliens, Dec. Dig. § 32.*] 

4. Aliens (§ 31*)— CiiiNESB—ExcLrsioN— Déportation. 

Where alien Chinese are foiled in an effort to enter the United States 
illegally over the Canadian Ixiundary, they are not subject to déportation 
to China, but only to be turned back to Canada. 

[Ed. Note. — For other cases, see Aliens, Cent. Dig. § 92 ; Dec. Dig. § 31.*] 

Application by Wong You and others for writs of habeas corpus 
to procure their release from custody under orders for déportation 
made under immigration laws, on the ground that they were ahen 
Chinese held in the United States under déportation proceedings. 
Writs dismissed, and petitioners remanded. 

H. E. Owen, for the United States. 
B. W. Berry, for petitioners. 

♦For other cases see same topic & | number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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RAY, District Judge. As to Hoen Chee, or Hom Chee, the writ has 
been dismissed, and the petitioner remanded, as his case has not been 
passed upon by the Commissioner of Commerce and Labor. 

Wong You and Wong Cheen, or Wong Chun, were taken into cus- 
tody on the 33d day of October, 1909, at Utica, N. Y., and Wong Mon 
Sue, or Wong Yip, and Ju Fong were taken into custody November 
38, 1909, at Rouses Point, N. Y., on the allégation they and each of 
them were alien Chinese persons and had entered the United States 
surreptitiously from the Dominion of Canada at a point not designated 
as a port of entry and without having produced a certificate of admis- 
sion or having been examined or inspected as required by the immigra- 
tion laws and régulations of the United States, and had unlawfully 
entered and were unlawfully in the United States in violation of sec- 
tion 36 of the act entitled "An act to regulate the immigration of aliens 
into the United States," approved February 20, 1907 (Act Feb. 20, 
1907, c. 1134, 34 Stat. 908 [U. S. Comp. St. Supp. 1909, p. 466]); 
such entry having been made a few days prior to the dates mentioned. 
When so taken into custody, thèse Chinese aliens had not settled down 
and become a part of the résident population of the United States, not 
having reached their respective place of destination in the United 
States. Soon thereafter warrants for the arrest of said persons were 
issued by the Secretary of Commerce and Labor under the provisions 
of the immigration laws of the United States and the rules and régula- 
tions of the said Department of Commerce and Labor, and they were 
arrested and held thereunder and given opportunity for a full and a 
fair hearing and opportunity to show cause why they should not be 
deported under the provisions of said immigration laws and to hâve 
counsel. A full and fair hearing was had, and ail évidence offered 
was taken and duly considered, and thereupon it was held and decided 
that said Chinese persons were aliens and had very recently entered 
the United States surreptitiously and in violation and défiance of law, 
as aforesaid, and were therefore unlawfully in the United States in 
violation of law. AU the proceedings and testimony were duly trans- 
rnitted to the Secretary of Commerce and Labor. Thé law as to a 
hearing was in ail respects complied with, and the Acting Secretary 
of Commerce and Labor held that such Chinese persons were aliens, 
and that each of them entered the United States in violation of section 
3G of the immigration laws, viz., act of Congress approved February 
20, 1907, and rule 24 of the immigration régulations, and were in the 
United States, when arrested, in violation of law and unlawfully 
and had entered unlawfully. 

On the lith day of November, 1909, the Secretary of Commerce and 
Labor made and issued a warrant of déportation under said act (sec- 
tions 36, 20, and 21) as to Wong You, Wong Cheen, or Wong Chun, 
and on the 4th day of January, 1910, made and issued a like warrant 
as to Wong Mon Sue, or Wong Yip, and Ju Fong. At the time the 
writ of habeas corpus was- issued herein said named persons, so or- 
dered deported, were in the custody of S. R. Horton, Chinese inspector 
and inspector of immigration, under such orders and judgments of 
déportation to whom they had been delivered for the exécution of 
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same. The warrants for the déportation of Wong Cheen, or Wong 
Chun, and Wong You recite that such persons are aliens ; that they 
entered the United States in violation of section 36 of the said act (im- 
migration laws, approved February 20, 1907), and rule 24 of the immi- 
gration régulations, and without being inspected under any of the pro- 
visions of said act, and commands that they be deported and returned 
"to China, the country whence he came." In the case of Wong Mon 
Sue, or Wong Yip, and Ju Fong, the recitations of the warrant are 
substantially the same ; but it does not in terms command or direct 
that such persons be deported or returned to China, but "to the country 
whence he came." However, the commissioner is directed to purchase 
transportation for them from Malone, N. Y., to China. 

It will be noted that thèse proceedings hâve been had under the pro- 
visions of the immigration laws and immigration rules and régulations. 

The petitioners claim that thèse proceedings had and warrants of 
déportation issued are niill and void, and were made or granted with- 
out jurisdiction; that the immigration laws (the act referred to) hâve 
no application to Chinese aliens; that such aliens, when found in the 
United States, regardless of how or when they came, must be arrested 
and dealt with under the provisions of the Chinese exclusion acts and 
taken before a United States judge or commissioner, who alone may 
déport Chinese aliens ; that, in any event, as thèse Chinese aliens, con- 
cededly, came from the Dominion of Canada into the United States, 
they must be returned to Canada ; and that the warrants of déporta- 
tion are void and made without jurisdiction, in that they command a 
déportation or return to China and not to Canada, which it is claimed 
is the country whence they came. 

The hearings given, or trials had, were in ail respects full and fair. 
There has been no unfair or arbitrary or unlawful action or conduct, 
provided the Department of Commerce and Labor had jurisdiction to 
deal with thèse persons at ail under the immigration laws, and déport 
them to China or to any place. I do not doubt the right and power of 
the Department of Commerce and Labor to deal with thèse persons, 
Chinese aliens, under and in conformity with the provisions of the said 
immigration laws and the rules and régulations which are in aid thereof 
and supplementary thereto and authorized thereby. 

(1) Thèse persons are aliens. 

(2) They entered the United States surreptitiously, not at a port of 
entry, and without inspection or examination. They entered in dé- 
fiance and in violation of law. They came with the intention of re- 
maining. 

(3) They placed themselves in the United States by violating our 
laws, by their own unlawful acts, and cannot, therefore, be heard to 
say they are not hère in violation of law, or unlawfully. 

(4) They came into the United States in violation of the immigra- 
tion act or laws and, being aliens, were and are subject to its provi- 
sions. 

(5) Chinese ahens are not exempt from the provisions of the immi- 
gration laws, rules, and régulations. 



930 176 FEDERAL EBPDKTBR. 

(G) The tvvo acts may be enforced together and are not inconsistant 
with each other. The immigration act does not repeal the Chinese ex- 
clusion laws or any part thereof . 

In Ex parte U Dick (D. C.) 174 Fed. 674, the court had occasion to 
pass upon and décide ail the questions raised hère, except that of the 
place or country to which such alien Chinese persons so unlawfully 
entering and found within the United States in violation of the immi- 
gration laws shall be deported. I adhère to what was there actually 
decided and will not repeat it hère. I also discussed the other ques- 
tion, but left it undecided, as it was not necessarily involved. What 
was said on the subject was by way of suggestion that the immigra- 
tion laws are fully appHcable to such cases and fully operative in ail 
cases, except that, if in such a case as this the Dominion of Canada 
is held to be "the country whence he (the aHen) came," and Canada 
will not receive the person ordered deported, then the exclusion laws 
must be resorted to. 

Chinese aliens may come to the United States and enter in viola- 
tion of our immigration laws by several différent routes; as, for in- 
stance, one may embark at Hong Kong for the United States direct 
and land surreptitiously and enter unlawfully at San Francisco. In 
such case there is no question that China is "the country whence he 
came" and to which he must be deported. Another may embark at 
Hong Kong for the United States as his destination, but land at Van- 
couver, the destination of the vessel, and then come by rail to Montréal, 
remain a month, and then cross the border into the United States sur- 
reptitiously and in violation of law, as was donc in the Li Dick Case, 
supra. If the United States was his intended destination when he left 
China, is there any substantial reason why China should not be held 
to be "the country whence he came"? True, he did not come direct 
and land in the United States, but he came from China to the United 
States as he intended to do, passing through Canada on his way. An- 
other embarks from China for Canada with no intention of coming to 
the United States. He lands in Canada, compiles with its laws, and 
remains two or five years, when he makes Up his mind to come to the 
United States, and does so, entering surreptitiously and in violation 
of our immigration laws. Is China or the Dominion of Canada "the 
country whence he came"? Before considering thèse questions in their 
légal bearings and the statutes applicable, we will ascertain the exact 
status of thèse petitioners, as shown by the évidence. 

Wong You embarked at Hong Kong for Canada intending to come 
to the United States, that being his destination; but he intended and 
expected to first land in the Dominion of Canada and then stop a little 
time at Montréal. He did remain at Montréal about two months with- 
out changing his purpose to come to the United States, and then con- 
tinued his in;tended journey to the United States by automobile, enter- 
mg surreptitiously at a point distant from a port of entry and without 
inspection and in violation of law and was taken into custody at Utica, 
Northern District of New York, within a day or so, and before he had 
actually settled down so as to become a part of our résident popula- 
tion. He was in fact unlawfully in the United States, having come 
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across the borders in violation of law. He was not in the act of enter- 
ing, as were the Chinese aliens considered in Ex parte Chow Chok 
(C. C.) 161 Fed. 627, affirmed by 163 Fed. 1021, 90 C. C. A. 230. 

Wong Cheen, or Wong Chun, embarked at Hong Kong for Canada, 
where he landed and remained about a year bef ore surreptitiously en- 
tering the United States with Wong You. It does not affirmatively 
appear, by admission or direct évidence, that he intended, when he em- 
barked at Hong Kong, to corne to the United States, neither does it 
appear that he did not ; and we are to ascertain his intent and purpose 
from what he actually did. He entered the United States, as stated, 
with a relative from his native village in China, who left China intend- 
ing to come to the United States, and who did come, "picking up" 
Wong Chun on the way. I think it a fair inference from ail the facts 
that Wong Chun left China for the United States, embarking for Can- 
ada and landing there, and was temporarily in Canada, en route, 
awaiting the arrivai of his relative and a favorable opportunity to enter 
the United States surreptitiously and in violation of law which he in 
fact did. Time in such a case is somewhat material ; but Wong Chun 
did nothing while in Canada tending to show that his purpose or in- 
tent was other than to do what he eventually did do — surreptitiously 
enter the United States in violation of our immigration laws. 

Wong Yip, or W^ong Mon Sue, left the United States about three 
years ago and went to China with the intention of returning to the 
United States. He returned by way of Canada, embarking from a 
port in China, and then surreptitiously entered the United States, from 
Canada, not at a port of entry, intending to évade inspection and ex- 
amination, which he did. His is a plain case of coming from China 
into the United States, by way of Canada on a continuous journey, in 
violation and défiance of law. He was not of a class free to come 
and go. 

Ju Fong, or Jue Chong, applied for admission into the United States 
and was rejected and returned to Montréal on or about the 31st day 
of October, 1909. He thereupon paid the head tax required in Canada, 
and thus gained the right to be and remain in Canada. He was not 
naturalized and did not become a subject of the Kingdom of Great 
Britain and Ireland. If this action on the part of Ju Fong was in pur- 
suance of a scheme on his part to obtain entrance into the United 
States surreptitiously and in violation of the immigration laws and 
rules of the United States, and in pursuance of such scheme and in 
exécution thereof he did so enter the United States, his must be re- 
garded as a continuous journey from China, where he embarked for 
Canada, to the United States. It was but a répétition of his efforts to 
enter in pursuance of his intention formed on leaving China, the first 
of which failed. Ali of thèse persons came into the United States 
from contiguous foreign territory by land, but their so coming was 
part of a continuous journey from China to the United States with in- 
tent to immigrate to the United States, and they came with intent to 
remain hère and become, not citizens, but a part of our résident popu- 
lation. 

Section 20 of the immigration laws, already ref erred to, provides : 
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"That any allen who shall enter the United States In Tlolation of law, 
* * * shall upou the warrant of the Secretary of Commerce and Labor, be 
taken Into custody and dejwrted to the country wheuce he came at any time 
within three j'ears after the date of hls entry into the United States." 

Section 21 of the act provides : 

"That lu case the Seeretary of Commerce and Labor shall be satistied that 
an alién has been fouud In the United States in violation of this act, or that 
an allen is subject to déportation imder the provisions of thIs act, or of any 
law of the United States, he shall cause such allen within the perlod of three 
years after landing, or entry therein, to be taken Into custody and returned 
to the country wheuce he came as provlded by section 20 of this act," etc. 

Section 23 provides that the Commissioner General of Immigration 
shall, under the direction of the Secretary of Commerce and Labor, 
hâve charge of the administration of ail laws relating to the immigra- 
tion of aliens into the United States, and he is to make and enforce 
rules and régulations relating thereto, not inconsistent with law. 

Section 32 provides that such Commissioner General, subject to ap- 
proval by the Secretary of Commerce and Labor, "shall prescribe 
rules for the entry and inspection of aliens along the borders of Canada 
and Mexico, so as not to unnecessarily delay, impede.or annoy passen- 
gers," etc. 

Ports of entry for aliens hâve been designated by law, and examina- 
tion and inspection provided for, and it is unlawful for an alien to 
enter the United States except at a port' of entry and on complying 
with the law as to inspection, etc. Subdivision "d" of rule 31 says the 
f ollowing niay be deported : 

"(d) Aliens who are found to hâve eutered the TJnited States at an.y other 
place than at the seiiports thereof or at one of the ports or places designated 
in rules 24 and 26 hereof, and aliens found to bave entered at a seaport, but 
at any tlme or place other than as designate<l by the Immigration offlcers. 
(Secs. 18, 38.)" 

Rule 38 reads : 

"Rule ,S8. Déportation, where to. The déportation of aliens as prescribed 
in rules 30 to 36 hereof shall be to the forelgn traus-Atlantic or trans-Paciflc 
port f rom which such aliens embarked for the United States ; or, if such em- 
barkation vvas for forelgn coutiguous territory, to the forelgn port at whlch 
they embarked for such coutiguous territory. (Sec. 35.)" 

Section 36 of the immigration law reads as f ollows : 

"Sec. 36. ïhat ail aliens who shall enter the United States except at the 
seaports thereof, or at such place or places as the Seeretary of Commerce and 
Labor may from tlme to time deslgnate, shall be adjudged to hâve entered 
the country unlawfully and shall be deported as provided by sections twenty 
and twenty-one of this act: Provided. that nothiug eontalned in thls section 
shall affect the power conferred by section thirty-two of this act uiwn the Com- 
missioiier General of Immigration to prescribe rules for the entry and inspec- 
tion of aliens along the borders of Canada and Mexico." 

The provisions of law referred to make it unlawful to enter surrepti- 
tiously and in évasion of the law, and when an ahen so unlawfully 
enters he is, of course, unlawfully in the United States. There is no 
question that an alien of any nationality who so enters violâtes the im- 
migration laws referred to, and that ail such aliens, unless it be a 
Chmese alien, are subject to déportation under the provisions of those 
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laws, on the warrant of the Secretary of Commerce and Labor. How- 
ever, he is to be returned to "the country whence he came." 

If, then, a Swiss emigrant, intending to come to the United States 
and remain and live hère, leaves Switzerland and passes through 
France, making a month's tarry at Paris, on his way to a seaport, and 
then, at such seaport in France, embarks for New York in the United 
States, and on arrivai at that port unlawfully enters in violation of 
law, is he, if arrested, tried and ordered deported, to be taken or re- 
turned to France, or to Switzerland ? 

Section 35 of the immigration act provides as follows : 

"Sec. 35. That the déportation of aliens arrested within tUe United States 
after entry and found to be illegally thereln, provided for in this act, shall be 
to the trans-Atlantic or trans-PacIflc ports from which sald aliens euibarked 
for the United States ; or, if such embarlcation was for foreign contiguous tei'- 
ritory, to the foreign port at which said aliens embarked for such terrltory." 

The Swiss alien just mentioned, having embarked at a port in 
France for the United States, must be returned or deported to the port 
in France at which he embarked, as that would be "the trans-Atlantic 
port from which" such alien "embarked for the United States." Now, 
suppose such Swiss alien embarked at the French port for Canada, 
contiguous foreign territory, and there landed, and then surreptitiously 
entered the United States from Canada in pursuance of his intent and 
purpose formed on leaving Switzerland in violation of law, and was 
thereafter arrested, tried, and ordered deported, can there be any ques- 
tion that he is to be taken or deported to the French port at which he 
embarked for the United States? I think not. To hold otherwise 
would be to disregard the express mandate of section 35, just quoted. 
It is évident, I think, in the light of this section, that the words "de- 
ported to the country whence he came," and "returned to the country 
whence he came," as found in sections 20 and 21, are to be construed 
and held as meaning the country in which is situated the trans-Atlantic 
or trans-Pacific port from which the alien embarked for the United 
States in ail cases where such alien did embark at some trans-Atlantic 
or trans-Pacific port for the United States, regardless of the country 
which he left for the purpose of coming to the United States, and also 
regardless of the countries through which he passed on his way to such 
port of embarkation, and also regardless of the fact that he embarked 
for and landed in foreign contiguous territory and then unlawfully 
entered the United States from such foreign contiguous territory. Or 
we may say that section 35 is to be construed as a proviso, or excep- 
tion to the provisions of sections 20 and 21, and as qualifying those 
provisions as to the place to which déportation shall be made in certain 
cases, viz., those mentioned in section 35. If we hold that the words 
"the country whence he came" mean, in ail cases, the immédiate for- 
eign country from which the alien came unlawfully into the United 
States, we disregard and nullify section 35. If we hold that the words 
"the country whence he came" mean, in ail cases, the country in which 
the alien was domiciled, or of which he was a citizen when he formed 
the intent or purpose of coming to the United States and which country 
he left for the United States, making a continuons journey, but em- 
barking for the United States at some trans-Atlantic or trans-Pacific 
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port, not in tlie country of his domicile or of which he was a citizen, 
we also disregard and nullify the provisions of said section 35 in such 
a case as that supposed — the Swiss alien, and many others. I am of 
the opinion that sections 20, 21, and 35 of the immigration laws are to 
be read and construed together ; section 35 quaHfying and limiting the 
two former sections. By this construction we do no violence to either 
section, but give effect to each and ail of them. 

Thèse four Chinese aliens whose cases are now being considered 
embarked from Hong Kong, China, a trans-Pacific port, for the Do- 
minion of Canada, which is foreign contiguous territory, and there 
landed. Their destination, however, was the United States, and to the 
United States they came after landing' in Canada and without having 
become actually and bona fide domiciled there, or citizens of that for- 
eign country. It so happens that they are citizens of China, the coun- 
try in which they lived and formed the intent of coming to the United 
States, and from which they embarked for the purpose of coming to 
the United States by way of Canada. They are to be deported to Hong 
Kong, in China, not because they are citizens of China, or for the rea- 
son they left China for the United States by way of Canada, but for the 
reason that they embarked for foreign contiguous territory from a 
trans-Pacific port, intending to corne to the United States through or by 
way of such foreign contiguous territory, and entered the United States 
unlawfully. Section 35, quoted says, "arrested within. the United 
States after entry and found to be illegally therein," etc, It has been 
suggested that there i* significance in the words "after entry," and 
that thèse words suggest a regular entry into the United States in the 
regular way, but that some f raud was practiced in obtaining such entry 
so that the person is illegally in the United States, and that the section 
is applicable to such cases only. I see no force in such contention. I 
think the section applie.s to ail aliens, coming within its provisions, 
found to be illegally in the United States because of the fact they en- 
tered in violation of the immigration laws. To come within the pro- 
visions of section 35, the alien person or persons must hâve embarked 
for the United States from some trans-Atlantic or trans-Pacific port, 
or from one of such ports to foreign territory contiguous to the United 
States, and must, after landing, hâve entered the United States in vio- 
lation of the immigration :iaws and hâve been found therein (within 
three years of his entry), in which case he is to be "adjudged to liave 
entered the country unlawfully and shall be deported as provided by 
sections twenty and twenty-one of this act," as qualified by section 35, 
which must' be read in connection therewi th. 

In construing a statute it is to be taken as a whole. It is a cardinal 
rule of statutory construction that significance and effect shall, if pos- 
sible, be accorded to every word, and that every part of a statute must 
be construed in connection with the whole, so as to make ail the parts 
harmonize, if possible, and give meaning to each. Washington Market 
Co. V. Hofïman, 101 U. S. 112, 25 L. Ed. 782. Statutes are to be so 
construed, if practicable, that one section will not defeat or destroy 
another, but explain and support it. Bernier v. Bernier, 147 U. S. 
242, 13 Sup. et. 244, 37 L. Ed. 152. The intention of the Législature, 
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when properly ascettained, mtist govern in the construction of every 
statute, and single sentences and single provisions are not to be se- 
lected and construed by themselves; but the whole statute must be 
examined, and ail its provisions construed together. Pollard v. Bailey, 
20 Wall. 530, 23 L,. Ed. 376. When we read sections 20, 21, and 35 
ail together and in connection with the others, there is no doubt of the 
intent and effect. Section 30 uses the words "who shall enter the 
United States in violation of law." Section 21 uses the words "has 
been found in the United States in violation of this act." Section 35 
says "found to be illegally therein." Section 36 says "shall be ad- 
judged to hâve entered the country unlawfully." I think that where an 
alien of any nationality, including a Chinese alien, is found in the 
United States in violation of the immigration laws, and is found to 
hâve gained entrance by violating those laws and the rules duly made, 
which hâve the force of law, he is to be adjudged to hâve entered the 
country unlawfully and deported on the warrant of the Secretary of 
Commerce and L,abor to the country whence he came, viz., Brazil, if 
he was a résident and domiciled there and came by land ; or to France 
if he came f rom Switzerland by way of France and then embarked for 
the United States and landed there, or embarked for Canada and came 
thence into the United States ; or to China, if he embarked at a port 
in China for the United States and landed in the United States, or 
embarked at a port in China for any contiguous foreign territory, as 
Canada or Mexico, and came thence into the United States pursuant 
to a design to do so formed at or before leaving China or even on the 
voyage. 

In the Chow Chok Case (C. C.) 161 Fed. 627, affirmed by the Cir- 
cuit Court of Appeals, the Chinese aliens were apprehended in thei very 
act of Crossing the border from Canada into the United States, taken 
before a Chinese inspector, and admission denied. On habeas corpus 
this court held that such persons were not found unlawfully in the 
United States within the meaning of the Chinese exclusion laws, as 
they were in the act of entering when taken into custody, and that the 
inspector had jurisdiction, and the persons were remanded. Instead 
of treating them as persons merely seeking admission and refusing 
them admission and turning them back to Canada, the inspector sought 
to déport them to China, and they were taken to Hoboken, N. J., for 
the purpose of taking them to China. On habeas corpus in the District 
of New Jersey, Third Circuit, it was held that the décision of this 
court was res adjudicata, and they must be returned to Canada, not 
having been found unlawfully in the United States. Lui Lum et al. 
v. United States, 166 Fed. 106, 92 C. C. A. 90. 

I find no point actually decided in those cases in conflict with the 
views hère expressed. The inspector had jurisdiction to exclude 
Chinese aliens found and arrested in the very act of entering the 
United States, whether they formally applied for admission or not. 
Being denied admission, they were to be turned back and prevented 
from entering, and the fact that they were foiled in an effort to enter 
the United States in violation of our laws did not subject them to the 
penalty of being sent to China. If a Chinese ahen cornes to a regular 
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port of entry on the Canada border and asks admission, or is taken there 
to détermine his right to enter, and is denied admission, he is simply 
turned back. He has not'subjected himself to any penalty, or for- 
feiture, or punishment, and cannot be subjected to any. Hère we hâve 
a différent situation. Thèse Chinese persons were actually within the 
United States, on our territory distant from the border, and had gained 
such points in the United States before being apprehended, and, on 
the évidence, it has been duly adjudicated by the inspecter and the De- 
partment of Commerce and Labor that such persons were and are un- 
lawf uUy in the United States, having entered in violation of law ; that 
is, in violation of our immigration laws. This finding was based on 
sufiicieiit and compétent évidence and cannot be disturbed by the 
courts. Chin Yow v. United States, 308 U. S. 8, 28 Sup. Ct. âOl, 52 
L. Ed. 369. The resuit is that déportation follows, and, that déporta- 
tion is regulated and determined as to country to which made, by sec- 
tion 35 of the immigration act of February 20, 1907, hereinbefore 
quoted. 

The writ is dismissed, and the petitioners remanded. 



UNITED STATES v. LOUISVILLE & N. E. CO. 
(District Court, N. D. Alabama, N. D. March 15, 1910.) 

1. CoNsirruTioNAL Law (§ 63*)— Distribution of Powebs— Législative Pow- 

er— Délégation TO Executive of Power to Designate Crimes. 

A crime may only be ereated by a publie act, the language of which is 
sufficient in itself to completely déclare and deflue the crime and fix its 
punishment, Congress ' having no power to delegate to the Président or to 
the head of any executive department authority to déclare what f acts shall 
eonstitute an offense, though it is compétent for Congress to commit to the 
executive the power to détermine when the oeyaslou provided by the law 
itself for its going into effec-t has occurred, and whether the facts which 
the law makes conditions to its opération or to a partial or temporary 
suspension of Its opération exist, and also to provide the détails of the 
law's administration. 

[Ed. Note. — For other cases, see Constitutional Law, Cent. Dig. §§ 94r- 
102 ; Dec. DIg, § 62.*] 

2. Constitutional Law (§ 62*)— Distribution of Powers— Délégation to 

Executive of Power to Designate Crimes- Quaeantine Régulations. 

Act Cong. March 3, 1905, c. 1496, § 4, 33 Stat. 1264 (U. S. Comp. St. Supp. 
1909, p. 1186), provides that cattle and other llve stock may be moved from 
quarantlned territory of one state to another state in compllance with the 
rules and régulations established by the Secretary of Agriculture, and that 
it shall be unlawful to move them otherwlse ; and section 6 déclares that 
any one violating section 4 shall be guilty of a misdemeanor, and fixes the 
punishment therefor. Ueld, that the offense denounced by section 4 is de- 
fined merely by rules and régulations thereafter to be established by the 
Department of Agriculture, and hence no offense was ereated by such sec- 
tion under the rule that Congress has no power to intrust to the executive 
iwwer to déclare by a departmental rule or régulation that to be unlawful 
and to eonstitute a crime which would otherwlse not be so, nor Itself to 
déclare a violation of rules or régulations, thereafter to be promulgated 
by the executive, a crimlnal offense. 

[Ed. Note.^For other cases, see Constitutional Law, C«nt DIg. §§ 94r- 
102 : Dec. Dig. § 62.*] 

...■■i - I ' ; ■.■^^■— — ' . I ' I I I ' — ■■ — 1 — ,. , Il — II. m . ■— . Il .11 I... . . ■ I „„ , „ •■■— 

*For other cases see same topic & § numbbr in Dec. & Am. Digs. 1907 to date. & Rep*r Indexes 
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3. CONSTITUTXONAL LaW (§ 62*)— DISTRIBUTION OP POWEBS— DELEGATION TO 

Executive of Power to Designate Crimes— Quabantine Régulations. 

Act Coiig. March 3, 1905, c. 1496, § 1, 33 Stat. 1264 (U. S. Coinp. St. Supp. 
1909, p. 1185), aiithorizes the Secretary of Agriculture to establlsli quaran- 
tlne liiiiits for the transportation of'live stock, and section 2 prohibits 
transportation companies f rom receiviug for transportation, or transporting 
from any quarantined territory In one state to another state, "any cattle 
or live stock except as hereinafter provided," and section 6 makes a viola- 
tion of section 2 a mlsdemeanor. The exception referred to In section 2 
Is that, in the event the Secretary shall deem that publie safety permits, 
he shall establisli rules and régulations under which live stock may be law- 
fuUy moved from quarantined territory in one state to another state. 
Helà. that the exception vi'as not to be eonstrued as broad as the prohibi- 
tion, and e(iuivaleut to a gênerai prohibition against ail shipments ac- 
companied by a gênerai permission of ail shipments on compllance with 
departmental rules, but rather as contaiuing a gênerai prohibition, to- 
gether wlth a liniited and conditional exception, applicable only to such 
épidémies deterinlned bj' the secretary to be of such a chtiraeter as to 
justify shipments under parti cular safeguards ; and hence section 2 vi'as 
not invalid as attempting to create an offense for violation of the depart- 
mental rule. 

[Ed. Note. — Fov other cases, see Constltutional Law, Cent. Dig. §§ 94- 
102 ; Dec. Dig. § 02.*] 

4. ANIMALS (§ 31*)— ÏHANSPORTATION— QUARANTINE REGULATIONS. 

Amendmetit Xo. 2 of order No. 143 of the régulations of the Agricultural 
Department, covering shipments of cattle from quarantined territory, only 
modifled, and did not revoke, order No. 143. by revoking régulations 13 and 
14 and substituting two new régulations therefor. 

FEd. Note. — For other cases, see Animais, Cent. Dig. § 81 ; Dec. Dig. § 
31.*] 

The Louisville & Nashville Railroad Company was indicted for 
violating the Hve stock quarantine act, and demurred to the indict- 
ment. Demurrer overruled. 

O. D. Street, U. S. Atty. 
John C. Eyster, for défendant. 

GRUBB. District Judge. The indictment charges the défendant 
with a violation of Act îlarch 3, 1905, c. 1496, 33 Stat. 1264: (U. S. 
Comp. St. Supp. 1909, p. 1185), providing for the establishment of live 
stock quarantincs by the Secretary of Agriculture, and the prohibition 
of hve stock shipments from quarantined territory in one state into 
another state, except when rules and régulations permitting such 
shipments hâve been established by the secretary, and then except in 
accordance with such rules and régulations. The demurrer to the 
indictment attacks the constitutionality of the law under which it is 
framed, upon the ground that its effect is to delegate législative au- 
thority to the executive, and because no complète offense is defined 
by the terms of the statute. 

The act contains six sections. The first authorizes the secretary to 
quarantine any state or territory, or any portion thereof, when he has 
determined that live stock within it are infected with any contagions 
diseases, and to give notice thereof to transportation companies. The 
second prohibits, among other things, transportation companies from 
receiving for transportation or transporting from any quarantined 

•For other eases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexea 
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territory in one state to another state "any cattle or live stock, excepf 
as hereinafter provided." The third section makes it the duty of tha 
secretàry, when the public safety will permit, to make and promulgate 
rules and régulations governing the shipment of cattle and other live 
stock from quarantined territory in one state to another state, and ta 
give notice of such rules and régulations in the same way as notice 
of the establislîment of the quarantine is required to be given. The 
fourth section provides that cattle and other live stock may be moved 
from the quarantined territory of one state to another state in com- 
pliance with the rules and régulations so established, and that it shall 
be unlawful to move them otherw^ise. The fifth section provides pen- 
alties for assaults upon officers of the quarantine service. The sixth 
and last section déclares any one violating section 2 or 4 of the act 
guilty of a misdemeanor and fixes the punishment therefor. 

The indictment allèges the establishment of the quarantine in Ala- 
bama by the secretary and the giving of the required notice; the 
establishment of régulations governing shipments from the quaran- 
tined territory to other ëtates, and the giving notice thereof; that 
one of such régulations provided for the placarding of cars and way- 
bills in cases of such liye stock shipments with the words "southern 
cattle"; and that the défendant received live stock in Alabama and 
transported them to Tennessee without so placarding its waybill and 
cars. 

A crime can be created only by a public act, and the language of 
the act must be sufiicient to completely déclare and define the crime 
and affix the punishment. It is not compétent for Congress to dele- 
gate to the Président or the head of an executive department the 
power to déclare what facts shall constitute an offence. It is com- 
pétent for Congress to commit to the executive the power to déter- 
mine when the occasion, provided by the law itself for its going 
into effect, has occurred, and whether the facts, which th " law makes 
conditions to its opération or to a partial or temporary suspension of 
its opération, exist, and also to provide for the détails of the law's 
administration. It is not compétent for Congress to intrust to the 
executive the power to déclare by a departmental rule or régulation 
that to be unlawful, in the sensé of criminal, which would otherwise 
be lawful; nor, itself, to déclare a violation of rules or régulations, 
thereafter to be promulgated by the executive, a criminal offense. 
The crime must be created by the act of Congress, alone, for the 
public are not required to look beyond the act in their endeavor to 
ascertain what is criminal, and the discrétion of fixing what facts im- 
port criminality is exclusively that of the lawmaker as distinguished 
from the executive. The effect of departmental régulations, not ratified 
by act of Congress, is confined to civil matters, and cannot be made 
the predicate of criminal offenses. Thèse are the principles announced 
by many cases in the fédéral courts, some of which are hère cited: 
Field V. Clark, 143 U. S. 649, 12 Sup. Ct. 495, 36 L. Ed. 294; U. S. 
V. Eaton, 144 U. S. 677, 12 Sup. Ct. 764, 36 L,. Ed. 591; Caha v. 
U. S., 152 U. S. 218, 14 Sup. Ct. 513, 38 E. Ed. 415; Buttfield v. 
Stranahan, 192 U. S. 470, 24 Sup. Ct. 349, 48 E. Ed. 525; In re 
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Kollock, 165 U. S. 526, 17 Sup. Ct. 444, 41 L. Ed. 813; St. Louis, I. 
M. & S. R. R. Co. V. Taylor, 210 U. S. 281, 28 Sup. Ct. 616, 52 L. 
Ed. 1061 ; Red C. Oil Mfg. Co. v. Board of Agriculture (C. C.) 172 
Fed. 712; Southern Pac. Co. v. U. S., 171 Fed. 360, 96 C. C. A. 252; 
U. S. V. Grimaud (D. C.) 170 Fed. 205 ; U. S. v. Matthews (D. C.) 
146 Fed. 306 ; Dastervignes v. U. S., 122 Fed. 30, 58 C. C. A. 346 ; 
U. S. V. Deguirro (D. C.) 152 Fed. 568; U. S. v. Shannon (C. C.) 151 
Fed. 863; U. S. v. Maid (D. C.) 116 Fed. 650; U. S. v. Blasingame 
(D. C.) 116 Fed. 654. 

The sixth section of the act in question déclares the violation of 
section 2 and of section 4 of the act to be a misdemeanor as therein 
stated. Section 4 déclares the transportation of live stock from a 
quarantined territory in one state into another state in a manner not 
in compliance with the shipping rules and régulations of the Depart- 
ment of Agriculture to be unlawful. The crime, so far as based on 
section 4, when considered by itself, is defined merely by rules and 
régulations thereafter to be established by the Department of Agricul- 
ture. In the case of United States v. Grimaud (D. C.) 170 Fed. 205, 
the vaHdity of a law, which provided that violations of rules and 
régulations to be established by the Secretary of the Interior, with 
relation to the occupancy and use of forest réservations, should be 
punishable as a crime, and a régulation of the department thereunder 
prohibiting the grazing of sheep on such réservation, unless permitted 
by the secretary, was involved. The court said (page 207) : 

"There ean be no pretense that Consress Itself has defined as a crime the 
act for which défendants are hère indicted, namely, grazing sheep, without per- 
mission, in a forest reserve. The statute itself does not forbid or make any 
référence whatever to sheep grazing, nor in the remotest degree suggest that 
Congress had it at ail in mind, and, according to the goverument's own theory, 
it did not beeome a crime until nine years after the passage of tlie statute, 
which the government claims made it criminal, and then only because of the 
promulgation of an administrative rule which It contravenes. The mère state- 
ment of the theory, it seems to me, condemns It, and, after much reflection, I 
hâve now no hesitaney in holding that the statute, in so far as it affixes pun- 
ishment to infractions of executive rules and régulations thereafter to be pro- 
mulgated, is incomplète and wholly inadéquate to form the basis of a criminal 
prosecution." 

And again, on page 209, the court said: 

"There ean be no controversy whatever about the principle itself; the only 
room for dispute lies in its application. In the case at bar, the statute does 
not déclare the grazing of sheep, without permission, to be a crime, nor does 
it make the slightest référence to that matter, but déclares that whatever the 
Secretary of the Interior may thereafter prohibit shall be a misdemeanor. 
Congress merely prescribes a penalty, and then leaves it to the Secretary of the 
Interior to détermine what acts shall be so punisha'ble. Thus it will be seen 
that the very essence of the alleged crime, namely, wbat act sball constitute it, 
is not fixed by Congress, but wholly conflded to the discrétion of an adminis- 
trative offlcer. If this does not necessarily involve a délégation of législative 
power, it is difHcult to conceive of a statute challengeable on that ground." 

In the case of U. S. v. Eaton, 144 U. S. 677, 687, 12 Sup. Ct. 764, 

767 (36 E. Ed. 591), the sufficiency of a departmental régulation, re- 

quiring the dealer to keep a record sale book and make report of 

sales to the Commissioner of Internai Revenue, to support a convic- 
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tion under a làw providing that the department should make ail need- 
ful régulation^ to carry out the law, and that ail violations of the law 
should be punished as offenses, was . involved. The court said : 

"Much more does this principle apply to a case where it Is sought substan- 
tlally to prescrlbe a eriminal offense by the régulation of a department. It Is 
a principle of eriminal law that an offense whlch may be the subjeet of crlm- 
Inal procédure is an act committed or omitted 'in violation of a publie law, 
either forbiddlng or commanding It.' 4 American & Engllsh Bneyclopedia of 
Law, 642 ; 4 Bl. Com. 5. 

"It would be a very dangerons principle to hold that a thlng preseribed by 
the Commlssloner of Internai Revenue, as a lieedful régulation under the oleo- 
margarine act, for carrying it iuto effect, could be considerèd as a thlng 'le- 
qulred by law' In the carrying on or conducting of the business of a whole- 
sale dealer in oleomargarine, in such manner as to become a eriminal offense 
punishable under section 18 of the aCt. [Act Aug. 2, 1886, c. 840, 24 Stat 
212 (U. S. Comp. St. 1901, p. 2234).] ♦ • * 

"Régulations preseribed by the Président and by the heads of department», 
under authorlty granted by Congrees, may be régulations preseribed by law, so 
as to lawf ully support acts done under them and in accordance with them, and 
may thus hâve, in a proper sensé, the force of law ; but it does Dot follow that 
a thlng required by them is a thlng so requlred by law as to make the negleet 
to do the thlng a eriminal offense in a citizen, where a Btatute does not dis- 
tlnetly make the negleet in question a eriminal offense." 

The illegality of the act forbidden by section 4 lies in a noncon- 
formance with department rules and régulations, and is within the 
influence of the décisions quoted from; and, if the indictment were 
based solély upon a violation of this section, the demurrer would 
seem to be well taken. 

Section 2, however, forbids the shipment of live stock from a 
quarantined territory in one state to another state, "except as herein- 
after provided." And a violation of section 2 is declared by section 
6 to be a misdemeanor, and the punishment, as such, is fixed by that 
section. Section 2, in connection with section 6, accordingly defines 
the unlawful act, déclares it to be a crime, and fixes the punishment, 
and this is completely done by the public act itself, without resort to 
departmental régulations, and is, in this repsect, like that passed 
upon in the case of In re Kollock, supra. The shipment is declared 
to be unlawful, however, only, "except as hereinafter provided," and 
the exception is that, in the event the secretary shall deem the public 
safety permits, he shall establish rules and régulations, under which 
live stock may lawfully move from the quarantined territory of one 
state to another state. 

If the statute, in its entirety, be so construed as to make the excep- 
tion in its application as broad as the prohibition, it would amount to 
nothing more in substance than the fourth section alone. It would 
then in one section prohibit ail Interstate shipments from quarantined 
territory, and in another permit ail such shipments, when made in 
compliance with the régulations of the department. With that con- 
struction, the violation of law must in every instance consist, not in 
the shipment itself, but in the failure to comply with some départ- 
mental régulation relating to it; and the eriminal act, if any, created 
by the statute, would be in effect the violation of a régulation au- 
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thorized by the act to be made, after its passage, by the department. 
The act, so construed, would be open to the same constitutional ob- 
jection as is the fourth section taken by itself. 

The exception, however, is not as broad as the prohibition. By sec- 
tion 3 interstate shipments from quarantined territory are forbidden, 
except as afterwards provided by the act. Congress legislated, hav- 
ing in view the probable occurrence of épidémies of varying serious- 
ness and intensity. The épidémie to be guarded against might in 
some instances be so severe and the disease of so serions a character 
as to require the absolute cessation of shipments from the quaran- 
tined territory; while, in other instances, the mildness of the disease 
or the infrequency of the cases might justify continued shipments, 
but under precautionary measures. 

In legislating on the subject, Congress could not hâve before it the 
facts relating to each épidémie to be provided for, and could not make 
rules in advance to fit the exigency of each varying case as it arose. 
It therefore provided a gênerai prohibition of shipments from quar- 
antined territory, and further provided that the secretary, as each 
épidémie arose, should hâve the power, if he determined that the 
public safety justified it, to permit shipments for certain purposes and 
under certain conditions to be determined by rules and régulations to 
be established by him for that spécifie épidémie. 

The act, when so construed, is not the équivalent of a gênerai pro- 
hibition against ail shipments, accompanied by a gênerai permission 
of such shipments upon compliance with departmental rules, the eflfect 
of which would be to create a crime out of a violation of departmental 
rules to be afterwards promulgated; but contains a gênerai prohibi- 
tion, together with a limited and conditional exception, applicable only 
to such épidémies as are determined by the secretary to be of so mild 
a character as to permit of shipments under certain safe guards con- 
sistent with the public safety. The act confers on the secretary the 
power to détermine in each épidémie (1) whether shipments can be 
made consistently with public safety at ail ; and, if so (2), upon what 
conditions. AU épidémies, as to which the secretary fails to make 
this détermination, are governed by the gênerai prohibition of the 
.statute. As to others, the secretary is invested by the act with the 
power conditionally to suspend the opération of the prohibition by 
permitting shipments for certain purposes and under certain safe- 
guards formulated by departmental rules. Shipments which fail to 
comply with such rules are not excepted from the gênerai prohibition 
of the statute, and become violations of the act under it. As to ship- 
ments alone which comply with the régulations of the department, the 
opération of the act is suspended. Having ascertained that the public 
safety permits conditional shipments, the secretary bas no discrétion 
to withhold permission to make them, but the terms of the act makes 
it his duty to grant it. 

The power of Congress to commit to the Président or the head of 
a department the authority to détermine whether facts exist, upon 
which the opération of a provision of a law is to be suspended in a 
particular instance or occasion as provided in it, and thereupon to 
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déclare the opération of the law suspended in such instance, lias been 
upheld in the case of Field v. Clark, 143 U. S. 649, 12 Sup. Ct. 495, 
36 h. Ed. 294. That this is the effect of the power vested in the 
secretary by the act in question is plain. Section 3 provides "that it 
shall be the duty of the Secretary of Agriculture, and he is hereby 
authorized and directed, when the public safety will pennit, to make 
and promulgate rules and régulations which shall permit and govern 
* * * the method and manner of delivery and shipment of cattle 
or other live stock from a quarantined state," etc., also to give notice 
of such rules and régulations. Section 4 provides that live stock may 
lawfuUy be moved from quarantined territory in compliance with such 
rules and régulations, màde by the secretary pursuant to section 3 of 
the act, but not otherwise. 

Under this construction, the statute itself, as distinguished from 
departmental rules and régulations, defines the act made criminal by 
it, viz., the shipping of live stock frbni a quarantined territory in one 
state to another state, and also iîxes the punishment to be adminis- 
tered. The statute, therefore, in and of itself, completely créâtes the 
offense ; the effect of the subséquent provisions, authorizing the secre- 
tary to permit shipments when the public safety permits, under cer- 
tain conditions, constituting merely a suspensory power in spécifie 
instances, conditioned upon the observance by the shipper of certain 
safeguards to be prescribed by the rules of the department. 

The statute, so construed, fully irtforms the public from its own 
provisions of the character of the act made criminal and of the pun- 
ishment prescribed therefor, and does not vest in the executive dis- 
crétion to détermine what facts shall constitute a crime, or to make 
that unlawful and criminal which would otherwise be lawful. It 
merely permits the executive to détermine the existence of a status, 
to which the act itself attaches the effect of suspending partially and 
temporarily its own opération, to déclare the existence thereof and 
to exécute the law, as prescribed in the act, appropriate to the exist- 
ence of the status so determined and declared by him. This is prop- 
erly an executive, and not a législative, function. 

The indictment allèges the establishment of the quarantiné and 
notice thereof to défendant, personally and by pubhcation, as required 
by law; that rules and régulations permitting shipments from the 
quarantined territory to other states were established by the secretary, 
of which notice was also given défendant, personally and, by publica- 
tion, as required by the act; that défendant received for transpor- 
tation the shipment in question, without having côttiplied with such 
rules and régulations or some of them. Thèse allégations suiîftciently 
show that the shipmeht cam'e within the gênerai prohibition of the 
statute, and was not relieved therefrom by a fuU compliance with the 
permissive régulations of the department, the condition upon which, 
alone, the exception becomes operative. 

The effect of arnendment No. 2 of order No. 143 of the régulations 
of the Department of Agriculture was only to modify the régulations 
of March 23, 1907, constituting original order No. 143, and not to 
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revoke them; the modification consisting of a revocation oî régula- 
tions 13 and 14, and a substitute of two new régulations therefor, 
leaving the régulations, as modified, still effective at the time of the 
shipment, of which complaint is made. 



UNITED STATES v. CANTRALL et aL 

(Circuit Court, D. Oregon. February 21, 1910.) 

No. 3,511. 

1, Watees and Watbr Courses (§ 222*)^Bbclamation Act— Secretart oï 

INTERIOR— AUTHORITT. 

Réclamation Act June 17, 1902, c. 1093, § 4, 32 Stat. 389 (U. S. Oomp. St. 
Supp. 1909, p. 598), provides for the establishment of réclamation projects 
to be paid for by entrymen of the land, and section 6 authorizes and di- 
rects the Secretary of the Interior to use the réclamation fund for the 
opération and maintenance of réservoirs and works constructed under 
the act, provided that, when the payments are made for the major portion 
of the lands irrlgated from the waters of any of the works, then the man- 
agement and opération thereof shall pass to the owners of the land to be 
maintained at their expense, provided that the tltle shall remain In the 
government untll otherwise provided. Held, that the Secretary of the In- 
terior, being authorized to tax and détermine the charges, was authorized 
to divide the same into two parts, one for construction, and the other for 
maintenance and opération ; and hence he was authorized to Impose rea- 
sonable assessments on land irrlgated prier to the time when payment of 
the major portion of the cost of construction had been made, and the 
Works passed under management of the owners of the irrlgated land. 

[Ed. Note. — For other cases, see Waters and Water Courses, Dec. Dig. 
§ 222.*] 

2. Watees and Watee Courses (§ 222*) — Irrigation Project — Charges 

Levied by Secretary of Interior. 

Where, by a contract between the United States and landowners tribu- 
tory to a fédéral irrigation system, such landowners agreed to pay to the 
United States the charges duly levied agalnst their lands for the con- 
struction and maintenance of the System, they were only llable for such 
reasonable charges as the government was authorized to collect, propor- 
tlonate to their share of the cost of maintainlng and operating the system, 
and not such as mlght be arbltrarlly flxed in advance by such secretary or 
other governmental offleer. 

[Ed. Note. — Por other cases, see Waters and Water Courses, Dec. Dig. 
§ 222.*] 

8. Evidence (§ 441*)— Written Contract— Pabol Negotiations. 

AU oral negotiations preceding a written contract are conclusively pre- 
sumed to be embodied in the writlng, especlally where the contract shows 
on its face that it was not to become bindlng until approved by the Secre- 
tary of the Interior, after whieh approval statements and représentations 
made by the government's local engineer as to the construction of the 
contract or as to defendant's llability thereunder were Immaterlal. 

[Ed Note. — For other cases, see Evidence, Cent. Dig. § 2030 ; Dec. Die. 
1 441.*] 

4. United States (§ 130*)— Set-Ott Against United States— Statutes. 

Since a set-otf Is a création of statute, and does not exist at common 
law. If it is available at ail In an action brought by the United States, it 

*For other cases see same toplc ft S numbeb in Dec. & Am. Diga. 1907 to date, & Rep'r Indexe* 
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niust appeai' tliat tlie clai]u has been présentée! to an aecountlng ofBcer of 
the treasury and disallowed, as requlred by Rev. St. § 951 (U. S. Oomp. St. 
1901, p. 093), or tliat it Is witliln one of the exceptions specifled In such 
section. 

[Ed. Note. — For other cases, see United States, Cent. Dlg. § 118; Dec. 
Dig. § 130.*] 

Action by the United States against Roscoe E. Cantrall and others. 
On plaintiffs' motion to strike out portions of the answer and on de- 
murrer to the second défense. Demurrer and motion to strike out 
sustained. 

John McCourt, U. S. Atty. 
Charles R. Hardy, for défendants. 

BEAN, District Judge. This is an action brought by the United 
States against Roscoe E. Cantrall, Nanna M. Cantrall, and Cordelia 
L,. Ankeny, on a contract made and entered into by and between the 
plaintifiE and the défendants and one Henry E. Ankeny, now deceased. 

It appears from the complaint that on the 15th day of May, 1905, 
the Secretary of the Interior, by virtue of the authority conferred 
upori I?im by the national réclamation act, determined to be practicable 
an irrigation project in Klamath county, proposing thereby to reclaim 
and irrigate about 200,000 acres of land, and that at the time of the 
commencement of this action, May, 1909, approximately 37 per cent, 
of the project had been completed. Within the boundaries of the 
proposed project, for spme years prior to the adoption thereof, the 
Klamath Falls Irrigation Company, a private corporation, had been 
engaged in irrigating the lands of the défendants and others. In 
order to carry out the proposed project, and to protect the vested 
rights of the défendants and other persons interested in the Klamath 
Falls Irrigation Company, the Secretary of the Interior on or about 
the 38th day of April, 1905, entered into a preliminary contract with 
the corporation, by which it was stipulated that, in case the project 
should subsequently be approved, the government would purchase its 
property and rights for the sum of $50,000, and assume and take its 
place in f urnishing water for irrigation to the lands of the défend- 
ants and other persons theretofore served by it, and that at the proper 
time the United States would issue to such parties évidence in due 
form of the right to the use of water upon cercain described lands, 
amounting in the aggregate to about 1,700 acres, from the irrigation 
System to be constructed by the United States "subject to ail the pro- 
visions of the réclamation act, excepti»""' the charges for the cost of 
constructing" and "the requirements c.^acerning résidence upon the 
lands." The parties to take such water rights "subject to ail the 
other provisions of the réclamation act, including the obligations to 
pay the charges duly levied against such lands for the management 
and opération of the irrigation system," and that, after receiving title 
to and control of the ditch of the Klamath Falls Irrigation Company, 
the United States was to deliver eàch year water for irrigation during 
the usual irrigation season to the lands described in such agreement, 

*For othei; caB«s see same topic & S ncubeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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in accordance with the terms thereof. The agreement was not to be- 
come binding upon the United States until approved by the Secretary 
of the Interior. It was conditionally approved by that officer on April 
38, 1905. On the lOth day of April, 1906, the défendants and Henry 
E. Ankeny, who were the principal stockholders of the Klamath Falls 
Irrigation Company, executed a written instrument, under their hands 
and seals, whereby they ratified such contract and assented to the 
terms and conditions thereof, and in which they expressly stipulat«d 
and agreed "to pay the charges duly levied against such lands for 
the management and opération of the irrigation system" to be con- 
structed by the United States, but not the charges for the cost of con- 
structing such System. On July 28, 1906, in pursuance of the con- 
tracts referred to, the Klamath Falls Irrigation Company duly con- 
veyed and transferred to the United States ail of its irrigation ditches, 
canals, and water rights, and the United States accepted such deed 
and paid the stipulated considération therefor. Prior to May, 1907^ 
the Klamath project was so far completed by the United States that 
it was enabled to deliver water for the irrigation of the lands of the 
défendants, together with a large quantity of other lands, and, at the 
request of the défendants, did deliver during the irrigation season of 
1907 water for irrigating 1,000 acres of the lands mentioned in the 
contracts, for which the Secretary of the Interior made and levied a 
charge of $1.50 per acre for the land so irrigated, which was reason- 
able and proportional cost charge^ble to such lands for maintaining 
and operating the System during such year. Demand was made of 
the défendants for the payment of $1,500 in accordance with such 
levy, and payment thereof refused. 

Défendants hâve filed an answer in which they admit the making 
of the contracts as set out in the complaint, but deny the other ma- 
terial allégations thereof, and for a further and separate answer and 
défense plead, in substance: First. That one T. H. Humphreys was 
the agent and représentative of the plaintiff in the making of the con- 
tracts referred to in the complaint, and that he represented to the de- 
fendants that no r" ^rge could or would be made for the opération or 
maintenance of the irrigation System while the same was in course of 
construction and before the opération thereof passed to the owners of 
the lands irrigated thereby, in accordance with the provisions of sec- 
■■■^n 6 of the réclamation act (Act June 17, 1902, c. 1093, 33 Stat. 
[U. S. Comp. St. Supp. 1909, p. 599]) and it was so understood 
;; agreed between the parties to such contract at the time it was 
made and entered into. Second. That no charge was made for the 
opération and maintenance of the System during the year 1907 to any 
other person using water therefrom except the défendants, but that 
a charge of $1.50 per acre was made against ail other lands using 
water from such System as a water rental, and that the charge made 
against the défendants was and is unlawful and contrary to the terms 
of the contracts and the représentations of Humphreys, and that, by 
reason thereof, the plaintifï should not be heard to say that the de- 
fendants are liable for the same, and are and should be held to be 
estopped from saying that the défendants should pay the same or any 
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part.thereof to the plaintiff. For a further and separate défense, and 
by way of couiiterclaim, it is alleged that in the spring of 1908, and 
before the irrigation season of that year, the plaintiff by its officers 
and agents in charge and control of the irrigation System wrongfully 
and urtlftwfully demandêd of the défendants the sum of $1,500 in ad- 
vance for the year 1908 as a pretended charge for maintenance and 
opération at the rate of $1.50 per acre, and contrary to the terms and 
conditions of the contracts between the plaintiff and the défendants ; 
that the défendant refnsed to pay such sum, whereupon the plain- 
tiff, by its agents and officers, wrongfully and unlawfully and con- 
trary to the terms and conditions of the contracts, shut off the water 
from the lands of the défendants, and refused to permit them to use 
water from such system to irrigate their lands for the season of 1908, 
unless they would pay in advance the sum of $1,500 for said pre- 
tended claim for expenses and cost of maintenance, and thereupon, 
in order to save their crops, they were forced to yield to said demand, 

and did on or about the day of May, 1908, pay the fiscal agent 

of the plaintiff the said sum of $1,500 under protest, in advance, for 
the pretended claim for expenses of maintenance and opération for 
the year 1908; that said sum was wrongfully and unlawfully ex- 
torted from défendants, and paid by them under protest, for which 
they demand judgment against the plaintiff, together with interest at 
the rate of 6 per cent, per annum from the date of the filing of the 
answer until paid. 

The plaintiff moved to strike out that portion of the answer in 
which the statements and représentations of Humphreys are set out, 
and demurred to the second défense on the ground that the facts 
therein stated constitute no défense or set-off to this action. 

When the matter came on for hearing, the défendants challenged 
the sufficiency of the complaint on the ground that it does not state 
facts sufifiçient to constitute a cause of action, for the reason that in 
the contracts sued on it is stipulated that the défendant shall only pay 
the charges duly levied against them for the maintenance and opéra- 
tion of the System, and that, under the national réclamation act, the 
Secretary of the Interior has no power or authority to levy or col- 
lect such charges during the time the system is in process of construc- 
tion, and before its management passes to the owners of the lands ir- 
rigated thereby. This présents the first question for considération. 

By section 4 of the national réclamation act (32 St. at Large, 389) 
it is provided: 

"That upon the détermination by tlie Secretary of the Interior that any irri- 
gation Project is practicable, he may cause to be let contracts for the construc- 
tion of the same, In such portions or sectiorts as it may be practicable to con- 
struet and complète as parts of the whole project, providing the iiecessary 
funds for such portions or sections are avallable in the Réclamation fund, and 
thereupon he shall give publie notice of the laûds irrigable under such project, 
and limit of area per entry, which limit shall represeut tlie acreage, which, lu 
the opinion of the Secretary, may be reasouably required for the support of 
a family upon the lands In question ; also of the charges which shall be made 
per acre, upon the said entries and upon lands in private ownership whleh may 
be irrlgated by the waters of the said irrigation project, and the number of 
anuual Installments, not exceeding ten, in which such charges shall be paid. 
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and the tlme when sueh payments shall commence. The said charges shall be 
determined with a vlew of retunilBg to the réclamation fund the estimated cost 
of construction of the project, and shall be proportioned equltably." 

By section 6 the Secretary is — 

"authorizéd and directed to use the réclamation fund for the opération -and 
maintenance of ail réservoirs and irrigation worlts constructed under the pro- 
visions of this a«t: Provided that when the payments required by this act 
are made for the major portion of the lands irrigated from the waters of any 
of the worlis herein provided for, then the management and opération of such 
irrigation works shall pass to the owners of the lands irrigated thereby, to be 
maintained at their expense under such form of organization and under such 
rules and régulations as may be acceptable to the Secretary of the Interior: 
Provided, that the title to and the management and opération of the réservoirs 
and Works necessary for their protection and opération shall remain in the 
government until othenvise provided by Congress." 

The argument is that section 6 requires the cost of the maintenance 
and opération of ail réservoirs and irrigation works constructed un- 
der the provisions of the act to be paid from the réclamation fund, 
until the management thereof shall pass to the owners of the lands ir- 
rigated thereby, and that the Secretary is not authorizéd to make any 
charge against the land irrigated for the maintenance and opération of 
any portion of the System which may be completed and used for ir- 
rigation purposes prior to that time. This I take to be an unwar- 
ranted interprétation of the act. It provides that, after a contract is 
made for the construction of the irrigation System or some portion 
thereof, the Secretary of the Interior shall give public notice of the 
lands irrigable under the system, the limit of the area per entry, and 
the charges which shall be made upon such entries, and the lands in 
private ownership which may be irrigated therefrom. 

There is no express restriction upon the authority of the Secretary 
in making such charges upon entries and lands in private ownership 
within the meaning of the law, except that they shall be determined 
with a view of returning to the "réclamation fund the entire cost of 
construction," and that they "shall be apportioned equitably." The 
matter is left entirely to the judgment of that officer, and he may fix 
the charges at such reasonable sums as he may deem advisable and 
necessary to carry out the provisions of the act, and to return to the 
réclamation fund the estimated cost of the project; the object being 
to keep the fund intact, and to make each project pay for itself. It 
is manifest that Congress did not intend that a completed portion of 
the System should not be used for irrigation prior to the time the re- 
quired payments are made for the major portions of the lands within 
the project, or that water should be furnished by the government free 
of cost to the settlers. The purpose of the act is to encourage the 
settlement and cultivation of arid public lands, and it contemplâtes 
that such lands may be entered upon as soon as the irrigation system 
is so far completed that water may be furnished thereby for irriga- 
tion purposes. When, therefore, it empowered the Secretary of the 
Interior to fix and détermine the charges against the land, it must 
hâve intended that he should thereby cover the cost of maintenance 
and opération while in control of the United States, as well as con- 
struction. I cannot find anything in the language which makes it 
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unlaWfuI for the Secretary to divide the charges made by him against 
the land into two parts, oné for construction and the other for main- 
tenance and opération. It is true he is âuthorized by section 6 to 
use the réclamation fund for the opération and maintenance of the 
System until the management thereof passes to the landowners, but 
he is at the same time required by section 4 to levy such a charge 
against the land as will retum to the fund the estimated cost thereof. 
Unless, therefore, he has authority to coyer the cost of opération and 
maintenance by charge upon the lands, the System must lie dormant 
and urtused until the major portion of the entrymen shall pay the 
charges for Cost of construction in full, or in time the fund will be 
exhausted and depleted, a resuit evidently not intended by Congress. 
Such a construction of the act is not required by its language, and 
would be inconsistent with its gênerai intent and purposes. 

Thé objection to the complaint is not well taken. It does not fol- 
low, hoWever, that the maiïitenance charges fixed by the Secretary 
of the Interior are conclusive as against the défendants. This action 
is on an express contract entered into between them and the govern- 
rrient. The liability and dùty of both parties to the agreement are 
measured by the terms of the Contract. By it the défendants agreed to 
pay to the United States the charges duly levied against their lands for 
the purposes stated. This necessarily nièans charges which the gov- 
ernment is âuthorized to collect, and such as are reasonable, and the 
proportionate share of the cost of maintaining and operâting the Sys- 
tem, properly chargeable to their landS, and not such as may be arbi- 
trarily fixed in advance by the other Contracting party. 

The motion to strikè oùt parts ôf the ansvver should be siistained. 
It is a rule of law that ail oral negotiatiohs preceding a written con- 
tract are conclusively presuméd to be èmbodied in the writing itself, 
and especially is this true in this case whère the contract shows on 
its face that it was not to become binding until approved by the Sec- 
retary of the Interior. It was the agreement as finally approved by 
that officer that èmbodied the terms of the contract' between the gov- 
ernrnent and the défendants^ and any statements or représentations 
inade by the local engineer as to itS construction, or as to the liabil- 
ity of the défendants theréunder, were a mère màtter of opinion, and 
not binding upon the complainiant. 

The demurrer tô thé second separate défense must also be sustained. 
It will be noted that the matter therein set out is pleaded in the form 
of a set-off or counterclaim with demand* for judgment against the 
United States. Section 951, Rev. St; tU. S. Comp. St. 1901, p. 695), 
provides that : 

"In sults brought by the United States against iudivîduals, no claim for a 
crédit sliall be admltted, upon trial except sûcb as appear, to hâve been pre- 
sented to the a«oounting officers of the ti'easury, for their examination, and 
to hâve been by them dlsallowed, in whole pr in part, unless it is proved to 
the satisfaction of the court that the défendant is at the time of the trial, 
in possession of vouehers not befOre In liis power to procure, and that he was 
prevented from exhibiting a claim for such crédit at the treasury by absience 
from the United States or by some unavoidable accident." 

A set-off is a création of the statute, and did not exist at common 
law. In an action broùght by the United States, if it exists at ail, 
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it is conferred by St., § 951, and, before it can be asserted in a court,, 
it must appear that the claim bas been presented to an accounting of- 
ficer of the Treasury and disallowed, or the pleadings must bring the 
case within some of the exceptions specified in the statute. Schaum- 
burg V. U. S., 103 U. S. 667, 2G h- Ed. 599 ; U. S. v. Eckford, 73 
U. S. 484, 18 L. Ed. 920; Reeside v. Secy. Treasury of U. S., 11 
Howard, 272, 13 L. Ed. 693; U. S. v. Patterson (C. C.) 91 Fed. 854; 
Yates V. U. S., 90 Fed. 57, 32 C. C. A. 507. 



In re CLARK et al. 
(District Court, N. D. New York. February 25, 1910.) 

1. JuDGMENT (§ 72*) — Stipulation— Scoi'E. 

Where a .iudgment Is entered on a stipulation, it cannot be broader than 
the stipulation itself. 

[Ed. Note. — For other cases, see Judgment, Dec. Dig. § 72.*] 

2. JuDGMEMT (§ 91*) — ScoPE— Stipulation. 

Where, in a suit to set aside a mortgage for fraud, the parties stlpu- 
lated that, the court havlng directed findings and judgment for plaintifC, 
and the parties having agi-eed on a settlement, formai judgment should be 
entered, adjudgiug the mortgage void, and that détendants were estopped 
In equity from asserting as against plaintifC the mortgage mentioned in 
their answer, and that plaintifC was entitled to the surplus moneys In 
the hands of the county treasurer ; the property having been sold under 
a prior mortgage. Held, that a judgment entered on such stipulation ad- 
judicated ouly that the mortgage was void, and that the mortgagees were 
estopped in ecpiity to assert the same and to claim the surplus moneys as 
against plaintifC, and did not détermine that the mortgagees' claim, or 
any part of it, which the mortgage was given to secure, was invalid. 

[Ed. Note. — For other cases, see Judgment, Dec. Dig. § 91.*] 

3. Bankbuptcv (§ 328*)— Claims—Filing— Time. 

Mortgagors M-ere adjudged bankrupts September 21, 1907. On October 
28, 1908, the trustée sued to set aside the mortgage as in fraud of cred- 
itors, resultlng in a judgment for plaintifC entered October 7, 1909, on a 
décision on a stipulation dated September 27, 1909. On October 2, 1909, 
the mortgagees flled their claim as a debt against the bankrupt's estate, 
which was amended on December 15th. Held, that tlie proof of claim 
should be deemed to hâve been filed October 2, 1909, though perfected at 
a later date, and, iiaving been filed within 60 days after the stipulation 
was made and the right to enter judgment ijerfeeted, it was in time. 

[Ed. Note. — For other cases, see Bankruptc-y, Cent. Dig. § 518; Dec. 
Dig. § 328.*] 

4. Bankruptcy (§ 311*) — Pbefeeential Mortgage— Vacation or Prefeeence 

— FiLING Claims. 

If a preferential mortgage is annulled in bankruptcy proceedlngs, the 
creditor preferred may thereaf ter prove his claim to secure which the 
mortgage was given, and bave it allowed. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §| 497-500; 
Dec. Dig. § 311.*] 

5. Bankruptcy (§ 328*) — Claims—Filing— Time— Liquidation. 

Bankr. Act July 1, 1898, c. 541, § 57n, 30 Stat. 544 (U. S. Comp. St. 
1901, p. 3444), provides that clalms shall not be proved against a bank- 
rupt's estate sjiljseriuent to one year after adjudication, or, if they are 
llquidated by litigation, and the final judgment therein is rendered within 
30 days before or after the expiration of such time, theu within 60 days 

•For other cases see same topic &i nombee In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 
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after renditlon of such judgment. Held that, tlie holder of a mortgage 
against a bankrupt being entitled to rely on his seeurity independent ol 
the bankruptcy proceedings until such seeurity Is attacked, the fact thaï 
the bankrupt's trustée waited untll more than a year after the adjudica- 
tion before suing to set aside the mortgage dld not preclude the mort- 
gagee from filing a claim against the bankrupt's estate on the debt se- 
cured within 60 days after the right to enter Judgment vacatlng the 
mortgage was perfected, as such section does not Impose any tlme limi- 
tation where clalms are liquidated by Utigatlon. 

[Ed. Note. — For other cases, see Baukruptcy, Dec: Dig. § 328.*] 

6. BANKHUPTCT (§ 311*) — CXAIMS— Pbefeeences. 

Bankr. Act July 1, 1898, c. 541, § 57g, 30 Stat. 544 (U. S. Oomp. St. 
1901, p. 3444), provlding that the clalms of creditors who hâve recelved 
préférences voldable uuder section 60b, or to whom eonveyances, trans- 
fers, assignments, or incumbrances, void or voldable under section 67e, 
fiave been made or given, sball not be allowed unless such creditors shall 
surrender such préférences, eonveyances, transfers, assignmeuts, or in- 
cumbrances, does not refer to préférences alone, but to eonveyances, trans- 
fers, assignments, and Incumbrances, and to clalms of creditors to whom 
void préférences and voldable eonveyances and transfers bave been given, 
wblch are not to be allowed unless the préférences, eonveyances, and 
transfers are surreudered. 

[Ed. Note. — For other eases, see Bankruptcy, Dec. Dig. § 311.*] 

In the matter of the bankruptcy of Orlando S. Clark and Herbert 
R. Clark, as individuals and as copartners doing business under the 
name of the "H. R. Clark Plaster Works." On pétition for review of 
an order made by John M. Brainard, Référée in Bankruptcy, disallow- 
ing and- expunging the claim of Frank S. Smith and Alice J. C. Smith 
for $4,662.40. Order reversed. 

Turner & Kerr, for trustée. 
Irving Bacon, for claimants. 

RAY, District Judge. July 10, 1907, an involuntary pétition in 
bankruptcy was filed against Orlando S. Clark and Herbert R. Clark, 
individually and as copartners under the firm name of the "H. R. 
Clark Plaster Works." September 3, 1907, an amended pétition was 
filed, and September 21, 1907, an adjudication was duly made pursu- 
ant to the prayer of the pétition, and the matter was referred to John 
M. Brainard, référée. 

November 26, 1906, Orlando S. Clark executed and delivered to 
Frank S. Smith and Alice J. C. Smith a bond in the sum of $4,662.40, 
condition to pay said sum with interest as foUows : The sum of $200 
of said principal and interest on the sum owing every year for five 
years when the whole of said principal and interest shall be due and 
payable. This bond recited that : 

"Said sum above specified being the amount due and owing said parties of 
the second part by the party of the flrst part to this date on account of loans 
of money made to him at différent tlmes for whieh he has given his certain 
promissory notes." 

On the same day, and to secure the payment of the said bond or the 
sum of money therein agreed to be paid, the said Orlando S. Clark 
and S. Augusta Clark, his wife, executed, acknowledged, and deliv- 

•For otter cases see same toplc & § number la Dec. & Am. Dlgs. 1907 to date, & Eep'r Indexe» 
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ered to said Frank S. Smith and Alice J. C. Smith, who was the wife of 
said Frank S. Smith, a mortgage upon their real estate therein de- 
scribed, conditions to pay the sum of money mentioned in said bond 
as therein and thereby agreed to be paid. This mortgage was re- 
corded in the office of the clerk of the county of Cayuga, N. Y., on 
the 4th day of May, 1907, and not before; that is, about two months 
prior to the filing of the pétition in bankruptcy. 

On or about the 6th day of June, 1908, Nelson L- Drummond duly 
qualified as trustée of the estâtes of the bankrupts by executing and 
filing his bond as such which was approved June 8, 1908. Thereafter, 
on the 38th day of October, 1908, the said trustée, Nelson L,. Drum- 
mond, commenced an action in the Suprême Court of the state of New 
York against said Frank S. Smith, Alice J. C. Smith, Orlando S. 
Clark, and S. Augusta Clark for a judgment adjudging said mortgage 
co be fraudulent, null, and void as against the creditors of said Orlando 
S. Clark and said copartnership and as to the plaintiff, the said trus- 
tée, and canceling and setting same aside. 

The complaint in that action alleged that the mortgage and bond 
were given with the fraudulent intent, purpose, and design of both and 
ail of the parties thereto to hinder, dela'y, and defraud the creditors 
of the said Orlando S. Clark and of the said copartnership in the col- 
lection of their just dues and claims out of the property of the said 
Orlando S. Clark, and that there was no just or full considération for 
said mortgage and bond, and that the considération therefor expressed 
therein was and is largely fictitious, and that the true considération 
was less than one-half of the amount expressed in the mortgage and 
bond, and that a note for $3,000, given to make up the amount, was 
without any considération whatever. The complaint also alleged that 
the mortgage was executed and delivered and received by the mort- 
gagees when the mortgagor was insolvent to the knowledge of the 
mortgagees, and that same was received by them with such knowledge, 
and that same constituted a voidable préférence under the bankruptcy 
law, and was executed, delivered, and received with knowledge of 
the insolvency of the mortgagor, etc. 

The action in the Suprême Court of the state of New York was duly 
tried before the Honorable A. E. Sutherland, Justice of the Suprême 
Court, on issues framed by the answer of the défendants Smith, and 
resulted in a judgment in favor of the plaintiff, Nelson L,. Drummond, 
as trustée, against the défendants, entered in Cayuga county clerk's 
office, October 7, 1909, adjudging that the said mortgage be "and the 
same hereby is adjudged void as against plaintiff, and as to him the 
same is set aside; and it is further adjudged that the défendants 
Smith be, and they hereby are, estopped from claiming or receiving 
any portion of said surplus moneys derived from said premises on ac- 
count of the mortgage set up in their answer or otherwise, and that 
the plaintiff as trustée in bankruptcy is entitled to the whole of said 
surnlus moneys; and further adjudged that the county treasurer be, 
and he hereby is, directed to pay over to the plaintiff ail of said sur- 
plus moneys upon the présentation to him of a certified copy of this 
judgment less his légal fées." 
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This judgment was entered on a stipulation made by the attorneys 
for the respective parties, and which stipulation, so far as material, 
reads as follows : 

"And the court haviug handed down a décision directing flndings and judg- 
ment In favor of plaintiff for the whole of said surplus moneys without any 
déduction therefrom in favor of said défendants Smith, and the parties having 
agreed upon a settlement of this action, and that to facilltate such settlement 
a formai judgment sha;il be entered, It is now hereby stipulated that judgment 
may be entered upon this stipulation adjudging said mortgage mentioned in the 
complalnt vold, and that the défendants Smith are estopped In equity from as- 
sertlng as agalnst plaintiff the mortgage mentioned in their answer, and that 
plaintifC Is entitled to, and that the treasurer of Oayuga county pay over to 
him, ail of said surplus moneys, and that upon such payment this action be 
discontinued, and that thereupon a stipulation of dlscontinuance without costs 
shall be given by the attorneys for the parties respeetively upon which an order 
in the usual form may be entered, and providing also for a cancellation of the 
lis pendens on flle as aforesald." 

The judgment is somewhat broader than the stipulation. The judg- 
ment must be deemed to hâve been entered on the stipulation and can- 
not be broader than the stipulation itself . It is therefore évident that 
nothing was adjudicated between the parties except that the mortgage 
was void, and that the défendants Smith were estopped in equity from 
asserting as against the plaintiff, said trustée, the mortgage mentioned, 
and that the said plaintiff was entitled to the whole of such surplus 
moneys. 

The premises described in the mortgage had in the meantime been 
sold upon a prior mortgage and the surplus moneys paid into court. 

This judgment recites, after stating the object of the action, and re- 
ferring to the mortgage and describing the premises, as follows : 

"And the issues in said action having been tried at an equity term of this 
court held in and for the county of Cayuga in Aprll, 1909, and the court having 
decîded the Issues raised by the answer of the défendants Smith in favor of 
plaintiff and directed flndings and a judgment in plaintifif's favor, * * • 
adjudged," etc. 

Thereafter and on the 3d day of October, 1909, the said Frank S. 
Smith and Alice J. C. Smith filed their claim for $4,662.40, and inter- 
est, basing the same on and attaching thereto the said bond and the 
notes referred to therein. December 15, 1909, an amended claim was 
filed under an order of the référée. 

The daim is for the same debt or debts mentioned in the said bond 
the payment of which was secured by the said mortgage which was 
set aside by the Suprême Court as above stated. The judgment in the 
Suprême Court does not establish, or purport to establish, the amount 
actuall^' due and owing the Smiths on the notes and bond referred to. 
It was not pretended that no sum was due and owing the Smiths ; 
but it was claimed that the considération mentioned was in part ficti- 
tious, and this fact seems to hâve been established by the judgment 
were it not for the stipulation. 

The application of the trustée to bave the claim disa:llowed and ex- 
punged was based iri the main on the claim that neither the proof of 
claim nor the amended pfoof of claim were filed within one year from 
the date of the adjudication in bankruptcy, to wit, September 31, 1907, 
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and that no action or proceeding was taken or commenced either by 
or against said claimants within one year after said adjudication to 
liquidate said claim by litigation or the validity of said mortgage ; al- 
so, that the claim is based upon promissory notes and a personal bond, 
and same was provable at any time after said adjudication as a se- 
cured clairn, and that it was not Hquidated by litigation, and the htiga- 
tion referred to in said amended proof was confined to the collatéral 
security; also, that the proof of said claim filed October 2, 1909, was 
made and filed prior to the rendering of judgment in said action to set 
aside the mortgage, and the amended proof was filed December 15, 
1909, and was made and filed more than 60 days after the rendition of 
said judgment. 

As appears, the judgment was actually entered October 7, 1909, 
and the original claim shows on its face that it was filed October 2, 
1909, 5 days before the judgment was actually entered; and the 
amended claim shows on its face that it was filed December 15, 1909, 
more than 60 days after the judgment was actually entered. 

Default had been made in one or more of the payments according to 
the terms of the bond and mortgage before the expiration of the year 
following the adjudication. The Smiths commenced no action to 
foreclose and brought no suit upon the bond or notes, nor did they file 
any claim within the year. Evidently they elected to stand upon their 
security, the mortgage, and did so. The mortgage, if valid, was adé- 
quate security for the full amount of the claim. If no attack was 
made upon the mortgage, then the Smiths were fully secured and 
in due time could hâve foreclosed and realized. No obligation rested 
upon them to commence a foreclosure within the year, and under the 
laws of the state of New York they could not hâve maintained an ac- 
tion to hâve the mortgage declared or àdjudicated valid. The trustée 
might hâve commenced an action to set aside the mortgage as fraudu- 
lent ând void or as a fraudulent préférence within the year following 
the adjudication; but he elected not to do so, and did not. 

It does not appear when the court actually made its décision; but 
it does appear from the stipulation for judgment and settlement of 
thg action upon which the judgment was entered that this stipulation 
and settlement was made September 27, 1909. Thé stipulation is dat- 
ed that day. If this settlement and stipulation had not been made, 
thè défendants Smith could hâve appealed and protracted the litiga- 
tion. I do not think that the delay in entering the judgment after 
the stipulation was made afïected the rights of the Smiths to file their 
claim. The judgment was based on both the décision and the stipu- 
lation, as the décision induced the stipulation, and on the 27th day of 
Septembeîr, 1909, the rights of the plaintifï, this trustée, to hâve the 
mortgage f prmally set aside and canceled, had fully ripened. It would 
be too technical in my judgment to hold that the claimants Smith were 
bound to take notice of the day judgment was actually entered in the 
clerk's office by the plaintifï. They filed their claim within 60 days 
after the stipulation was made and the right to enter judgment was 
perfected. The claim is deemed to hâve been filed October 3, 1909, al- 
though perfected at a later date. 
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This brings us to the considération of the main question in the case, 
the one rélied upon by the trustée at the argument, viz. : Could the 
claimants Smith file their claim on this bond and the notes mentioned 
therein within 60 days of the termination of that Htigation by the stip- 
ulation mentioned; the litigation not having been instituted by the 
trustée until more than one year from the date of adjudication? 

If a preferential mortgage is annulled and set aside at the suit of 
the trustée, the creditor, so preferred, may thereafter prove his claim 
to secure which the mortgage was given and hâve it allovved. Kep- 
pel V. Tiffin Savings Bank, 197 U. S. 356, 25 Sup. Ct. 443, 49 L. Ed. 
790; Page v. Rogers, 211 U. S. 575, 581, 29 Sup. Ct. 159, S3 L- Ed. 
332. 

In view of thèse décisions, I do not see why a creditor may not 
prove his claim and hâve it allowed in a case where his mortgage is 
set aside and annulled on the ground that it was executed and deliv- 
ered with intent to hinder, delay, and defraud creditors. If in such 
suit the court should adjudge that the bond to secure which the mort- 
gage was given was wholly without considération, that would be bind- 
ing and a complète answer to the claim when filed. But such is not 
this case. We hâve no adjudication that Clark did not owe Smith the 
amount of the notes, or some part thereof. The mortgage by stipu- 
lation and judgment was declared void as to the plaintiff, this trus- 
tée, and he was held entitled to the proceeds of the real estate re- 
maining after the satisfaction of the first mortgage. This may hâve 
proceeded on the ground the mortgage was executed, delivered, and 
accepted as a préférence in violation of the bankruptcy act, or on the 
ground it was made, executed, delivered, and accepted for the pur- 
pose of hindering, delaying, and defrauding creditors. It cannot be 
assumed there was no considération whatever. We hâve no such 
judgment or finding or stipulation. 

I find nothing in the bankruptcy act to the effect that, where claims 
are liquidated by litigation, the suit or litigation tnust be commenced 
within one year after the adjudication in order that the claimant may 
thereafter prove his claim in case the litigation goes against him. 
Clearly the trustée may institute suit at any time before the statute^of 
limitations has barred his right so to do. 

Subdivision "n," of section 57 of the bankruptcy act (Act July 1, 
1898, c. 541, 30 Stat. 544 [U. S. Comp. St. 1901, p. 3444]), provides 
that : 

"Olaims shall not be proved against a bankrupt estate subséquent to one ye;*.- 
after the adjudication ; or, if they are liquidated by adjudication and the final 
judgment therein is rendered within thirty days before, or after the expira- 
tion of such time, then within sixty days after the rendition of such judgment." 

This judgment was rendered after the expiration of one year from 
the date of adjudication. It is immaterial when the litigation, in which 
the liquidation as to the validity of the mortgage was had, was com- 
menced. It was commenced ; the creditor stood upon the mortgage 
as valid, as he had the right to do without incurring any penalty 
or forfeiture, as none is prescribed in the bankruptcy act; and, when 
defeated and cbmpelled to surrender his security, he had the right to 
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prove his daim, and, if established, to hâve it allovved. Keppel v. Tif- 
fin Savings Bank, 197 XJ. S. 356, 360-373, 25 Sup. Ct. 443, 49 L. Ed. 
790 ; Page v. Rogers, 211 U. S. 575, 581, 29 Sup. Ct. 159, 53 L. Ed. 
332. 

If the creditor with a préférence may stand on his security until 
driven therefrom by a judgment in a Htigation, and then prove his 
claim, it is quite clear that the trustée cannot, in the absence of some 
express provision of law, deprive him of the right to prove his claim 
in such event by delaying the bringing of suit. The trustée cannot 
penahze the creditor by any such action. Suppose the appointment of 
a trustée is delayed one year and three months after adjudication, and 
he thereafter successfully attacks a mortgage held by a secured cred- 
itor on the ground it was a préférence, can or cannot the creditor then 
prove his claim? Where is the statute saying he cannot? Subdivi- 
sion "n" of section 57, qiioted, as construed by the Suprême Court, 
says he can ; that is, it imposes no time limitation on the commence- 
ment of the proceedings wherein the claim is "liquidated by Htiga- 
tion." If the creditor may stand upon his security, until driven there- 
from by Htigation attacking it, and then prove his claim, as the Su- 
f)reme Court of the United States says he may, we must find some lim- 
itation in the law itself as to when such Htigation shall be commenced in 
order that the creditor may so prove his claim in such event, or there is 
none. The courts cannot legislate or prescribe a time within which 
such Hqùidation by Htigation shall be commenced. So long as a se- 
cured creditor having ample security stands upon his security, he has no 
occasion to prove his claim in bankruptcy. It is -when he has partial 
security only that he cornes in and proves his claim and shows his se- 
curity and seeks to hâve the claim allowed for the balance. 

Counsel for the trustée urges that it is apparent from the décision 
of the Suprême Court of the state of New York — and the opinion con- 
stituting the only décision filed is handed up — that the mortgage was 
tainted by fraud, and that therefore it was absolutely void, and that the 
claimants cannot hâve advantage or benefît in any manner grovving out 
of such fraudulent transaction. He cites Baldwin v. Short, 125 N. Y. 
553, 26 N. E. 928, Bailey v. Burton, 8 Wend. (N. Y.) 339, and Russell v. 
Winne, 37 N. Y. 591, 97 Am. Dec. 755. Turning to the opinion or dé- 
cision referred to, and which was filed December 33, 1909, it appears 
that the court did not undertake to décide whether or not any portion 
of the considération for the bond and mortgage was fictitious. The 
learned judge said : 

"I shall not attempt to décide wliether any portion of the alleged considéra- 
tion was flctltlous or not. It is enough to set aslde the Instrument so far as 
the trustée In bankruptcy Is coneerned that It was glven and accepted when 
the niortgagor was Insolvent wlth the Intention of creating an unlawful préf- 
érence, and that the mortgagees were aware of the insolvency and shared in 
that purpose, and that it was wlthheld from the record until within four 
months of the flllng of the pétition for the purpose of deludlng and defraud- 
ing creditors into a continuation of thelr business dealings with the mort- 
gagor, Orlando S. Clark, and his partner, Herbert R. Clark." 

This was the ground of the décision of the court. In short, it was 
a préférence in fraud of the bankruptcy act, as ail préférences are. 
176 F.— 61 
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It was voidable at the élection of the trustée, who could act on his own 
motion in exécution of his duty, or who could be set in motion by any 
créditer on application to the court. 
Section 57g provides : 

"ïhe clalms of creditors who hâve received préférences, voidable under sec- 
tion sixty, subdivision b, or to whom conveyances, transfers, assignrueuts, or 
incumbrances, void or voidable under section siisty-seven, subdivision e, bave 
been madë or glven, shall net be allowed unless such creditors shall surrender 
such préférences, conveyances, transfers, assiguments, or incumbrances." 

This section has been so f ully considered by the Suprême Court 
in Keppel v. Tiffin Savings Bank, supra, that nothing important can 
be added. Reading the sections therein referred to with section 57g, 
and we find that this case is within the provisions and cases refer- 
red to. 

. Section 57g does not refer to préférences 'alone, but to conveyances, 
transfers, assignments, and incumbrances also, and the claims of cred- 
itors to whom voidable préférences and voidable conveyances and 
transferS' hâve been given are not to be allowed unless such préfér- 
ences, conveyances, transfers, etc., are surrendered. The décisions of 
the Suprême Court referred to apply to the wholé of section 57g, and 
not to the language referring to préférences alone. Préférences are 
voidable by the trustée at his suit when the person receiving it or to 
be benefited thereby, or his agent acting therein, had reasonable cause 
to believe that it was intended thereby to give a préférence. If he 
had no such "reasonable cause to believe," it is not voidable. I am 
unable to comprehend the receipt of a voidable préférence in good 
faith or the holding onto a voidable préférence in good faith. If a 
person receives a preferential payment or security, and has the "rea- 
sonable cause to believe that it was intended thereby to give a préfér- 
ence," he certainly acts in violation of the law, which he is presumed 
to know, and there is an utter absence of good faith. It is true, of 
course, that some court may hold he had the "reasonable cause to be- 
lieve" when he did not, and the creditor has the right to stand on 
what he asserts and claims the truth to be ; but, when the décision is 
adverse, then the law présumes he was wrong, and that he did not 
act in good faith in accepting the préférence. If the court finds that 
the creditor acted in good faith in receiving the préférence, then it 
must find that he did not hâve reasonable cause to believe that it was 
intended thereby to give a préférence, and, in the absence of such 
reasonable cause to believe, etc., the préférence cannot be recovered. 
Hère the Smiths claimed that no préférence was intended, etc., and 
they had the right to contest the question. The court found against 
them, as it did in the cases cited. There is no différence in principle. 
Referring to section 57g, the Suprême Court, in Keppelv. Tififin Sav- 
ings Bank, supra, said (197 U. S. 361, 25 Sup. Ct. 445 [49 L. Ed. 
790]): 

"We fhlnk It clear that the fundamental purpose of the provision In ques- 
tion was to seeuré an equallty of distribution of the assets of a bankrupt 
estate, * *. * Equality of distribution beiug the purpose intended to be 
effected by the provision, to Interpret It as forbidding a creditor from proving 
his claim after a surrender of his préférence, because such surrender was not 
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voluntary, would frustrate the object of the provision, slnce it would give the 
bankrupt estate the beneflt of the surreiider or cancellation of the préférence, 
and yet deprive the creditor of any right to participate, thus creatlng an in- 
equallty." 

And, again, at page 363 of 197 U. S., at page 446 of 25 Sup. Ct. 
(49 L. Ed. 790), the court says: 

"We are of opinion that, originally considered, the surrender clause of the 
statute was Intended siniply to prevent a creditor froin creatlng inequality in 
the distribution of the assets of the estate by retaining a préférence and at 
the same tlme coUecting dividends from the estate by the proof of liis claini 
against it, and consequently that vvhenever the préférence has beeu aban- 
doned or yielded up, and thereby the danger of inequality has been prevented, 
such creditor is entltled to stand on an equal footing with other ereditors and 
prove his claims." 

And at page 362 of 197 U. S., at page 445 of 25 Sup. Ct. (49 L. Ed. 
790), the court says: 

"The word 'surrender,' however, does not exclude coœpelled action, but, to 
the contrary, generally implies such action." 

It is settled that: 

"A penalty is not to be readily implied, and, on the contrary, that a person 
or corporation is not to be subjected to a penalty unless the words of the stat- 
ute plalnly impose it." Tlffany v. National Bank, 18 Wall. 409, 410, 21 L. Ed. 
862, cited and approved, Keppel v. TifBn Savings Bank, 197 U. S. 362, 25 Sup. 
Ot 445, 49 L. Ed. 790. 

The claimants Smith presented their claim, having been compelled 
to surrender their préférence or mortgage, after such compulsion had 
been imposed by the décision of the court and were entitled so to do 
and to hâve it allowed at such sum as was due and owing on the notes, 
as there is no penalty or forfeiture imposed by the act in such a case. 

The order of the référée disallowing and expunging the claim is 
reversed; but the trustée may within 10 days interpose an answer de- 
nying or bringing in question the validity of the notes and the amount 
due and owing thereon in case he is so advised. If no answer is in- 
terposed, there will be an order allowing the claim. 



UNITED STATES v. BOSTON ELEVATED RY. CO. et al. 

(Circuit Court, D. Massachusetts. March 10, 1910.) 

No. 663. 

1. Municipal Cokpokations (§ 690*)— Rights in Stbeet— Licensb— Tekmina- 

TION. 

Where the owner of a building let to the government for a post office 
was granted permission by the city to excavate and occupy part of a base- 
ment rooni lyiug under the sidewalk, the owner's llcense to continue so to 
use the street was terminated by a subséquent notice from the mayor to 
remove everythlng belonging to him under the sidewalk within the street 
Une which Interfered with a street railway company's construction of a 
subway under authorlty granted by Acts Mass. 1906, c. 520, authorlzlng 
it to locate and construct the subway whereyer It might deem best wlthiu 
the limits of the street, subject only to the approval of the railroad com- 
missloners. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent. Dig. § 
1490 ; Dec. Dig. § 690.*] 

•For other cases see saine toplc & § numbeh in Dec. & Am. Dlgs. 1907 to date, & Rep'r Inaaxas 
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2. United States (§ 57*)— Occupation of Premises eor Governmentai, Pue- 

poses— Eviction BY OWNER. 

The owner of premises, by virtue of his title, may evict and dispossess 
ofticei's of the government, thougli occupylng and uslng the premises by 
governmeutal authority and in the performance of governmental functions. 

[Ed. Note. — For other cases, see United States, Cent. Dig. § 40; Dec. 
Dig. § 57.*] 

3. PosT Office (§ 6*)— "Establish." 

Const. art. 1, § 8, cl. 7, autliorizes Congress to establish post offices and 
post roads, and Rev. St. § 3829 (U. S. Comp. St. 1901, p. 2008), empowers 
the Postmaster General, to establish post offices at ail such places on post 
roads established by law as he may deem expédient. Held, that the gov- 
ernment's mère occupation of a rented building on a post road for a post 
office did not constitute the establishment of a post office in the sensé of 
accomplishing of itself any appropriation or dedication of the site selected 
to public use, or any interférence with existiug rights therein. 

[Ed. Note.— For other cases, see Post Office, Cent. Dig. § 6; Dec. Dig. 
§ 6.* 

For other définitions, see Words and Phrases, vol. 3, pp. 2469-2473.] 

4. Eminent Domain (§ 47*)— Propeety Taken pob Public Use— Oondemna- 

tion— federal uses. 

In gênerai, property devoted to one public use may be taken for another 
publie use ; the right to talie for fédéral uses being paramount. 

[Ed. Note. — For other cases, see Eminent Domain, Cent. Dig. § 107 ; Dec. 
Dig. § 47.*] 

g. Eminent Domain (§ 69*)— Condemnation of Land— Post Offices— Pay- 
MENT OF Compensation. 

The United States cannot obtain a site for a post office by condemnation 
except on paying just compensation to the owners of the rights extin- 
guished, whether public, semipublic, or private. 

[Ed. Note. — For other cases, see Eminent Domain, Cent. Dig. § 171 ; Dec. 
Dig. § 69.*] 

6. Post Office <<§ 6*)— Use of Premises- Effect. 

Occupation of rented premises by the post office department for a post 
office does not of itself give the government any rights in the premises 
greater than were obtained by the establishment of the post office in them, 
nor is such fact material of itself In determining the précise nature of 
the rights obtained. 

[Ed. Note.— For other cases, see Post Office, Cent. Dig. § 6; Dec. Dig. 
§ 6.*] 

7. Post Office (§ 6*)— Site for Post Office- Rights çf Government. 

Daws Mass. 1906, c. 520, conferring on a street railvs'ay company the 
right to locate and construct its subway anywhere within the limits of a 
Street, took effect by acceptance of the company August 23, 1906. The 
plans of the company showing the location at the point in question vyere 
flled January 28, 1907. Thèse plans were finally approved April 30, 1909, 
with some altérations, not however afCecting the point in question. In 
June and October, 1908, the owner of abutting property obtained a license 
from the city to use the space under the sidewalk, which would necessarily 
be encroached on by the subway when bullt. On October 7, 1908, the 
owner rented the premises, including the space under the sidewalk, to 
the government for a post office. Held, that the United States was charge- 
able with notice of the railroad's rights in the premises so that It could 
not maintaln a bill to enjoin the railroad from interfering with the space 
beneath the sidewalk. 

[Ed. Note. — For other cases, see Post Office, Cent. Dig. § 6; Dec. Dig. 
§ 6.*] 

•For other cases see same topic & § numbbk In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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In Equity. Bill by the United States against the Boston Elevated 
Railway Company and others. Bill dismissed. 

Asa P. French, U. S. Atty. 

Gaston, Snow & Saltonstall and Thomas Hunt, for défendants. 

DODGE, District Judge. This case lias been heard upon the bill 
and the ansvvers filed by the two défendants. At the hearing an agreed 
statement of facts was submitted, and évidence was also introduced by 
the complainant and the défendants respectively. Upon a motion made 
by the complainant for a preliminary injunction, a restraining order 
was issued January 25, 1910, which bas since remained in force, pend- 
ing a hearing upon an order to show cause why a temporary injunction 
should not issue. The hearing upon bill and answers having presented 
ail the questions which would be involved in a hearing under the order 
to show cause, the restraining order will, if the complainant maintains 
its bill, become a permanent injunction. 

The parties assert conflicting rights in certain premises within the 
limits of Brattle street in Cambridge, lying below the sidewalk, on 
the southerly or easterly side of that street. Certain rooms on the 
ground floor of a building there, fronting on Brattle street, and in 
connection therewith a basement room in the same building below, are 
occupied and used by the Cambridge post office, and bave been so oc- 
cupied and used by it for post office purposes since August 25, 1909 ; 
the Postmaster General having previously established a post office 
there on October 7, 1908, as is admitted. The basement room referred 
to is for the most part within and underneath the building and outside 
the street limits, but at one end it extends beyond the front line of the 
building into the limits of Brattle street, underneath the sidewalk, and 
is lighted in part through sidewalk lights within the street limits. The 
défendants are engaged in constructing a subway, under authority 
granted to the défendant railway company by the state of Massa- 
chusetts. The subway is to run at this point beneath the surface of 
Brattle street, but within its limits, and, as planned, it will permanently 
occupy a part of that space beneath the sidewalk, and within the street 
limits, into which the basement room referred to extends. Such occu- 
pation will reduce the floor area of the room, at présent about 1,125 
square feet, by about 80 square feet. It will also somewhat interfère 
with the light which the room now receives through the sidewalk, 
though the subway is to be, in section, of such a shape that the area of 
the sidewalk lights will not be reduced. The process of construction 
will also, while it lasts, inevitably interfère to some extent with the 
présent use of the room by the post office authorities. 

The United States as complainant allèges that it is essential to the 
effective and convenient opération of the postal service that in the 
exercise of its constitutional duty it should not be prevented from 
or disturbed in the use of the premises referred to or any part thereof. 
It contends that any invasion of or interférence with those premises 
by the défendants, after the establishment of a post office in them and 
while they are being occupied and used for the purposes of the postal 
service as at présent, will be unlawf ul ; and it seeks to bave the inva- 
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sîon and interférence which the défendants propose and threaten by 
their intended construction of the subway at this point, in the manner 
described, enjoined by the court upon that ground. 

No alleged want of jurisdiction in the court to inquire into the law- 
fulness of the government's possession bas in this case to be consid- 
ered. The government bas corne into court of its own accord to apply 
for the protection sought by its bill and is, therefore, undertaking to 
prove the lawfulness of the possession which it asks the court to dé- 
fend. 

Brattle street is an ancient public highway and a post road. The 
authority given the défendant railway company to build a subway un- 
der it is contained in an act passed by the Massachusetts Législature 
which was approved by the Governor, June 23, 1906, and is published 
as chapter 520 of the Acts of 1006. It has taken efïect by acceptance 
as provided in section 32, and has therefore been in efïect at least since 
August 23, 1906. The défendant Hugh Nawn Contracting Company 
is performing the physieal work of the construction in virtue of a 
contract with the railway company and under its direction and con- 
trol. The act referred to, in sections 1 and 4, gives the défendant 
company full authority to locate and construct the subway wherever 
it may deem best within the limits of Brattle street, subject, however, 
to the approval of the Railroad Commissioners. 

The défendants contend that their proposed construction of the sub- 
way, inasmuch as it has been duly authorized by law and is to be wholly 
confined within the limits of Brattle street, will not, even if it encroach 
upon that part of the basement room referred to which lies under 
Brattle street, invade or enter upon premises in which the complainant 
has any rights as against them, and that it cannot, therefore, be for- 
bidden as unlawf ul by the court. 

The United States has no ownership in any portion of the premises 
occupied and used by the Cambridge post office as above. It has 
never acquired or attempted to acquire them or any part of them, 
either by condemnation or purchase. Its occupation and use of them 
are, so far as they are supported by any title to them, under and by 
virtue of.an agreement with Edwin H. Abbot of Cambridge. He, for 
the purposes of this décision, there being no suggestion of title in any- 
one else, may be assumed to be their owner, although no proof of his 
title has been ofïered. June 30, 1908, Mr. and Mrs. Abbot tendered 
to the Post Office Department a written agreement to lease the space 
on the ground floor of the building and the basement room, for 10 
years, upon terms and conditions stated. By a letter dated October 
7, 1908, the department accepted their agreement, subject to the pro- 
visions of the form of lease used by the department in such cases, and 
notified Mr. Abbot that a lease would be drawn up and sent for exé- 
cution when the premises should be reported by a department repré- 
sentative as fitted up according to the agreed terms. No actual exécu- 
tion of any lease has been shown. The agreement and acceptance refer- 
red to are Exhibits G and H annexed to the agreed statement of facts. 
On August 25, 1909, possession of the premises was given to and taken 
by the department, which has ever since retained it. 
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Mr. Abbot's right to excavate and occupy that part of the basement 
room lying under the sidewalk rests upon permission granted him by 
the city of Cambridge, as set f orth in orders made by its board of alder- 
men June 2, June 9, andOctober 13, 1908. Copies of thèse are Ex- 
hibits C, E, and F annexed to the agreed statement of facts. Under 
date of August 26, 1909, the mayor of Cambridge, upon a pétition by 
the défendant railway company, and acting in accordance with section 
10 of chapter 520, Acts 1906, above referred to, notified Mr. Abbot 
in writing to remove everything belonging to him under the sidewalk 
and within Brattle street, which interfered with the construction of the 
subway as proposed, within 30 days. Exhibit K annexed to the agreed 
statement of facts is a copy of this notice. The government argues 
that Mr. Abbot's property under the sidewalk was not of like kind with 
the kinds of property specifically mentioned in section 10, and that the 
mayor's notice was inoperative to require its removal. But it seems 
to me that ail property which the company should "deem to interfère" 
with the construction of the subway, as it did this property, is within 
the provisions of the section; and that the mayor's notice was an ef- 
fectuai revocation of Mr. Abbot's license to maintain it where it was. 
His license to occupy that portion of the basement room included in 
the space described by the notice being thus withdrawn, he was with- 
out any rights therein as against the company, f rom and after the date 
of the notice. 

The défendants concède that the government is to be protected in 
the occupation not only of any property it may own, but also in the oc- 
cupation of any property whereof it may be in lawful possession, 
whether used by it for post office purposes or for any other pubHc 
purposes whatsoever. But they contend that, before it can claim such 
protection, the government must prove the lawfulness of its posses- 
sion, and that mère présent occupation and use for public purposes, 
however lawful in their origin, if without other right or title except 
such as may resuit ipso facto f rom that use, do not establish such law- 
ful possession in the government as against persons otherwise lawfuUy 
entitled. They contend that there is nothing in the évidence to show 
any right or title in the United States to the premises hère in question, 
derived from any source other than Mr. Abbot. 

If the government bas only Mr. Abbot's rights in the premises, it is 
without any right to oppose the construction of the subway through so 
much of them as lie under Brattle street. It claims, however, in virtue 
of its paramount authority, a right to use the premises and to use 
every part of them which transcends any right that a mère owner of 
abutting property could assert. The only facts which it allèges in its 
bill as establishing the right of the government to the relief asked for 
are, in substance : The establishment of a post office in the premises 
by the Postmaster General, the présent use of the premises for post 
office purposes, and the necessity to the opération of the postal service 
that the government's occupation and use should in no respect be dis- 
turbed. And it contends that inasmuch as the Postmaster General bas 
selected the premises and establish ed a post office in them, by virtue 
of the power and discrétion vested in him by law, and this original 
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occupation of them by the government was lavvful, and bas since been 
contînued by its offîcers in the performance of their appointed ftinc- 
tions, the government must, for the purposes of this case, now be re- 
garded as in lawful occupation of them and they must be regarded as 
constituting in every part an instrumentahty of the fédéral govern- 
ment, of which it cannot be lawfully dispossessed, either in whole or 
in part, so long as its occupation and' use of them for post office pur- 
poses may continue. As to that part of them lying within the limits 
of Brattle street, the government further contends that its right to use 
them must be regarded as expressly authorized by act of Congres s and 
as paramount, because they are within the limits of a post road. 

That the owner of premises may, by virtue of his title, evict and dis- 
possess ofïicers of the government, though occupying and using them 
by government authority and in the performance of governmental 
functions, the United States is obliged to concède, in view of the dé- 
cision in U. S. V. Lee, 106 U. S. 196, 1 Sup. Ct. 240, 27 L. Ed. 171. 
But it insists that, unless the continued occupancy of its ofificers be- 
comes a violation of some prior conflicting right secured by the Consti- 
tution to those attempting to oust it, its contentions above summarized 
must prevail. 

For the purposes of this décision, it thus becomes necessary to in- 
quire, in the first place, what rights in land the government may ac- 
quire merely by the establishment of a post office, foUowed by occupa- 
tion and use for necessary post office purposes ; and next whether or 
not any violation of prior conflicting rights secured by the Constitu- 
tion will be involved in sustaining the claim of the government as 
against the claim of the défendants. 

In the mère fact that the department has established a post office in 
the premises I am unable to find any strong support for the govem- 
ment's position. Congress has power under the Constitution (article 
1, § 8, cl. 7) to "establish post offices and post roads." It has empow- 
ered the Postmaster General to "establish poi. offices at ail such places 
on post roads established by law as he may deem expédient." Rev. 
St. § 3839 (U. S. Comp. St. 1901, p. 2608). The power to which thèse 
provisions refer is power "to designate the places where mail shall be 
received and delivered." Ware v. U. S., 4 Wall. 617, 632, 18 1,. Ed. 
S89. A place having been so designated, there is a post office over 
which a postmaster may be appointed, and the post office thereafter 
continues to exist until it is discontinued. But no reason appears for 
believing that such establishment accomplishes of itself any appropria- 
tion or dedication of the site selected to public uses, or any interférence 
with existing rights therein. It is said in Kohi v. U. S., 91 U. S. 367, 
372, 33 L. Ed. 449 : 

"When the power to establish post offices and create courts within the states 
was conferred upon tlie fédéral government, included in it was authority to 
obtain sites for such offices and for courthouses, and to obtain them by such 
means as were lînown and appropriate. ïhe right of eminent domain was one 
of thèse means well linown when the Constitution was adopted, and employed 
to obtain lands for public uses." 

Equally well known means of obtaining sites were, of course, pur- 
chase f rom or agreement with the owner. Admitting then that power 
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to establish offices includes authority to obtain sites, it does not follow 
that the authority must necessarily be exercised, or that any of the 
means referred to must necessarily be used, whenever there is an exer- 
cise of the povver to establish an office, and still less does it follow that 
establishment is in itself a means. It seems not impossible that a place 
might be designated and used as a post office without "obtaining" any 
site at ail. The désignation and use might be in advance of proceed- 
ings to condemn or of negotiations with the owner. Nor does estab- 
lisliing a post office seem to confine it of necessity during its continu- 
ance to the particular site first designated. In order to change the site 
it does not appear that discontinuance and re-establishment are re- 
quired. It would seem, indeed, that the Cambridge Post Office can 
hardly hâve been first "established" in 1908, and that what was really 
accomplished by the department's acceptance of Mr. Abbot's offer, on 
October 7th of that year, may hâve been rather a change of location 
of an estabHshed post office, though it is called an "establishment" in 
paragraph 1 of the agreed facts. But, however this may be, I think 
it clear that if the government does exercise its authority to obtain 
a site when it establishes an office, the exercise must be by the use of 
one or the other of the means referred to, that the rights acquired 
must dépend wholly upon the means adopted, and, further, that no 
greater rights can be acquired than would ordinarily be acquired by the 
use of the same means, merely by reason of the fact that the govern- 
ment bas used them in connection with the establishment of a post 
office. 

The subséquent use and occupation for postal purposes are relied on 
in connection with the establishment, as supporting the right which the 
government asserts. The character of this occupation and use shows 
that ail the acts of the department officers bave been within the scope 
of their officiai duties, but this I do not understand to be denied. It 
can bave no force of itself to give the government any rights in the 
premises greater than were obtained by the establishment of the office 
in them, nor any weight of itself in determining the précise nature of 
the rights obtained. 

If the government had purchased thèse premises from the owner, it 
would bave acquired no greater rights in so much of them as lay un- 
der Brattle street than it acquired under its agreement with the owner. 
It does not seem. to be disputed that it might bave obtained the whole 
site, whether within or without Brattle street, by using its right of 
eminent domain. The gênerai principle is that property devoted to one 
public use may be taken for another public use, and that the right to 
take for fédéral uses is paramount. Had the department chosen to 
adopt this means, it would bave extinguished, so far as it was con- 
cerned, ail other rights in every part of the premises, whether belong- 
ing to the city of Cambridge or the défendant railway company. But 
it could bave resorted to this means of obtaining the site only at the 
cost of making just compensation to the owners of the rights extin- 
guished, whether public, semipublic, or private. See St. Louis v. Tele- 
graph Co., 148 U. S. 92, 100, 101, 13 Sup. Ct. 485, 37 L. Ed. 380. 
With the principles according to which the amount of such compensa- 
tion would bave been determined we are not now concerned. Instead 
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of iassuming any such burden, the department contented itself with ac- 
quiring for a term the owner's rights in the premises by agreement 
with him. To hold that establishment of a post office and occupation 
and use of the site so enlarged the rights obtained from the owner as 
to make them, for so long as he and the department might agrée, 
practicaïly equal to those which might hâve been obtained by con- 
demnation, would seem to involve the conclusion that the United States 
might dispense altogether, in many supposable cases, with condemna- 
tion proceedings and with just compensation. The same resuit might 
be secured at less trouble and expense, whenever the department could 
agrée with the owner, without regard to incumbrances or easements. 
The controlling reason for the décision in U. S. v. Lee, 106 U. S. 196, 
218-231, 1 Sup. et. 240, 27 L. Ed. 171, already referred to, was, as 
appears by the majority opinion, that to allow possession, occupation, 
and use by the government to prevail of themselves against the own- 
er's rights would be to permit the seizure of property without due 
process of law, and its dévotion to public uses without just compensa- 
tion, in violation of the fifth amendment. 

It is further to be remembered that, because condemnation proceed- 
ings are in rem, public notice and hearing are essential to their validity, 
and the notice must describe the land to be taken. ' Nothing of the 
kind being required for the "establishment" of a post office, there was, 
of coursé, nothing of the kind in this instance. The boundaries of the 
site were agreed between Mr. Abbot and the department without op- 
portunity for any assertion of other rights in the land within those 
boundaries. 

That the department may obtain land within the limits of a post 
road, or rights in such land beyond the right to use it as part of a 
post road, by means other than those it is obliged to use in the case 
of land not so situated, I see no reason to believe. If a telegraph Com- 
pany uses such a road under the permission given by Congress in Rev. 
St. § 5263 (U. S. Comp. St. 1901, p. 3579), it cannot displace private 
rights without the owner's consent. Pensacola, etc., Co. v. Western 
Union, etc., Co., 96 U. S. 1, 11, 12, 24 L- Ed. 708. 

If it would be in any case possible to allow a greater effect than I 
hâve allowed to the "establishment" of this post office on October 7, 
1908, I think the f acts agreed afïord strong ground for holding that 
the department should be presumed to hâve had no intention of acquir- 
ing by it, in this case, any rights adverse to those on which the railway 
Company relies. On the date referred to, the act of 1906 had been in 
effect by acceptance for more than two years, as lias been stated. The 
railway company had also had on file with the city engineer for more 
than fifteen months, or since January 28, 1907, the plan marked "Ex- 
hibit B," referred to in paragraph 6 of the agreed facts. This was 
filed in compliance with section 3 of the act, as a prerequisite to be- 
ginning construction. The plan shows, on a small scale it is true, but, 
as it seems to me, with sufficient distinctness, that the railway company 
would construct the subway ào as to make it occupy about half the 
width of the sidewalk adjoining thèse premises and encroach upon 
them substantially as it now proposes, unless the Railroad Commis- 
siouers should alter the plan ; as they might, according to section 3. I 
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think the department must be chargea with knowledge on October 7, 
1908, that the railway company would occupy that part of the post of- 
fice site offered by Mr. Abbot, in the absence of any altération of their 
plan by the Railroad Commission, and with knowledge that Mr. Abbot 
had no rights which entitled him to resist such occupation. The power 
of the state of Massachusetts to authorize such occupation, by virtue of 
the public rights in Brattle street, is not questioned. See Sears v. 
Crocker, 184 Mass. 586, 69 N. E. 327, 100 Am. St. Rep. 577. Mr. 
Abbot's licenses from the city of Cambridge to occupy light areas un- 
der the same sidewalk (Exhibits C, E, and F, above referred to) were 
not obtained until after the railway company's plan had been on file 
nearly a year. It is true that there was no final approval of any plan by 
the Railroad Commissioners until April 30, 1909, and that the plan of 
June 38, 1907, was in some respects altered before that approval. But 
the plan was not altered at ail so far as it afïected thèse premises, nor in 
their vicinity. Nor does it appear that any change in the construction 
proposed under the sidewalk adjoining them was ever asked for or 
suggested by anybody. 

In adopting, as the only means to be used for obtaining a site for 
this post office, the method of acquiring only such rights in it as the 
owner could transfer, and in doing so with knowledge that the above 
steps had been taken to dévote, by state authority, so much of the site 
as lay b^low the sidewalk and within the proposed subway, to its con- 
struction, and thus to divest the owner, to that extent, of any possible 
rights, I think the department must be taken as having knowingly 
accepted a site subject to be encroached upon as proposed, when the 
subway construction had progressed far enough to make the encroach- 
ment necessary, and therefore as having contented itself with obtaining 
only such rights in the premises as such encroachment would not dis- 
turb. To hold, therefore, that it may now, by virtue of its possession 
and occupation, obstruct the work of construction to the extent of ex- 
cluding the défendants from every part of the premises, will be to ac- 
cord it rights in them never obtained by due process of law. 

I am therefore obliged to hold that the United States bas not es- 
tablished its right to the relief prayed for in its bill. This resuit, so 
far as I can see, in no way conflicts with the undeniable principle that 
the instrumentaHties of the fédéral government are not to be bur- 
dened, controlled, or interfered with by state législation, nor with the 
principle that a state statute must be construed, whenever possible, as 
not intending any such application of its provisions. The question in 
this case seems to me to be: To what extent has the part of thèse 
premises in dispute become a fédéral instrumentality ? The state légis- 
lation hère in question having been enacted, artd the railway company's 
désignation of space below Brattle street to be used for the purpose 
thereby authorized having been made, as stated, by the submission of 
its plan, long before the department took any of the steps claimed to 
hâve devoted any part of this post office site to fédéral uses (though 
not approved until later), I do not see how any proceedings by the 
department, not effectuai to supersede or suspend public rights under 
state laws, could accomplish that resuit as to the part in question. 
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The proceedings taken were not, in my opinion, effectuai for such a 
purpose. 

How far that portion of the basement room which the subway con- 
struction will render unavailable is really necessary to the work of 
the post office is a question upon which conflicting évidence was sub- 
mitted, subject to the objection of the government that the question 
is immateria:!. The resuit above reached renders it unnecessary to 
consider the question at ait 

The bill is to be dismissed. 



TOUGHIOGHENY & O. COAL CO. v. VERSTINE, HIBBARD & 00. 
(Circuit Court. W. D. Pennsylvania. Marcii 23, 1010.) 

No. 116. 

1. Sales (§ 99*)— Contract— Breach — Rescission. 

Wtiere plaintifï purcliased certain coal from défendant to be delivered 
in installments, payinent for installments delivered each inontli to be made 
by 60-day note about the 15th of the month foUowing shipment, plalntifC's 
f allure to send such note covering August shipments prior to September 
19th, notwithstandmg requests therefor, justify défendant In refusing to 
make further shipments and rescinding the contract. 

[Ed. Note.— For other cases, see Sales, Cent. Dig. § 264; Dec. Dig. § 
99.»] 

Z. Sales (§ 418*)— Contract— Bheach—Measure of Damages. 

In an action for the seller's breach of a contract to deliver coal, the 
buyer's measure of damages is the différence between the contract price 
and the market price at the time when the installments contracted for 
should hâve been delivered. 

[Ed. Note. — For other cases, see Sales, Cent. Dig. §§ llT't-iaoi; Dec. Dig. 
§ 418.*] 

Action by the Youghiogheny & Ohio Coal Company, a citizen of 
Ohio, against Verstine, Hibbard & Co., a citizen of Pennsylvania, in 
assumpsit. Judgment for défendant. 

C. F. Taplin, for plaintifï. 

John E. lyEUghlin, for défendant. 

ORR, District Judge. The Youghiogheny & Ohio Coal Company 
brought this action against Verstine, Hibbard & Co. to recover dam- 
ages for breach of a contract expressed in a letter and a shipping 
order by plaintiff and an acceptance by the défendant, as follows : 

:'' Plttsburgh, Pa., August 29th, 1907. 

Verstine, Hibbard & Co., Brookville, Pa. 

Gentlemen: Answering your esteemed favor of the 20th inst. and conflrming 
conversation with your Mr. D. F. Hibbard this P. M. we will send you an order 
foi- shlpiue'nt of coal to W. Cuthbert, Fuel & Tie Agent Grand Trunk Ry., Mon- 
tréal, Québec, via P. R. R. c/o Grand Trunk at Massena Springs, frelght pre- 
paid to Massena Springs. In settlement of which we wlU send you our 60 day 
note without interest dated the flrst of the month following that in which ship- 
ment is made. Of course it will be about the 15th of the following month of 
shipment before the bill s can be checked up and note forwarded to you. 

•For other cases see same topic & § humbek in Dec. & Am. Digs. 1907 to dale, & Rep'r Indexes 
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Klndly make shlpments as far as consistent in steel hopper cars. Of course, 
there are no restrictions on gondolas. 

We respectfully ask that you use care in preparing tliis coal. 

You will note the order instructs you to bill tlie coal "Prepaid," mailing the 
Youghiogtieny & Ohio Coal Company shippers. Tlie agent at Venango Seales 
will make draft on us for prepayment of same. 

Kindly advise us if you wlsh to take on 18,000 tons of this for delivery be- 
tweeu now and January Ist or to be fllled as fast as you can ship it ; the en- 
tire shipment of course to be delivered toy the flrst of January. 

We call your attention to sending postal notices to our Cleveland office, 801 
Western Reserve Building and a duplicate to this office 910 House Building, 
Pittsburgh, Pa. We will take care of sending notices to the Grand Trunk Ry. 

Kindly make an extra effort to get otî as much as you can within the next 
ten days, as we hâve been delayed in getting started. 

Very truly yours, The ïoughlogheny & Ohio Ooal Co., 

By J. A. Paisley, Sales Agent 

Order No. 4657. Pittsburgh, Pa., August 29th, 1907. 

Verstine, Hibbard & Co., Brookville, Pa. : 

Please ship to W. Cuthbert, Fuel & Tie Agent, Grand Trunk Ry., Montréal, 
Québec, via P. R. R. c/o Grand Trunk Ry., at Massena Springs, N. ï., freight 
prepaid to Massena Springs. 

Make the Youghiogheny & Ohio Coal Co. shippers. 

Ail run of mine coal possible until further notice. 

Priée 87-% cents per net ton f. o. b. cars at mines. 

Confirming téléphone conversation with Mr. D. F. Hibbard. 

The Youghiogheny & Ohio Coal Co. 
Per . 

Please report shlpments promptly to both Cleveland and Pittsburgh offices. 

Brookville, Pa., Aug. 30, 1907. 
Youghiogheny & Ohio Coal Co., 910 House Bldg., Pittsburg, Pa. 

Gentlemen: We are in receipt of your valued favor of the 19th inst. with 
order and shipplng instructions enclosed, thus confirming previous letter and 
téléphone conversation. 
We forward four steel hopper cars on order to-day. 

We beg leave to state that we di^ not understand that the tlme limlt on the 
18,000 tons was January Ist. We will, however, make an effort to deliver that 
amount of tonnage within the time specified. 
We feel confident that the quality of coal will prove satisf actory. 
Thanking you for the order, we remain, 

ïours very truly, Verstine, Hibbard & Co., 

D. F. Hibbard. 

Plaintiff avers performance on its part, but allèges breach by the de- 
fendant, in that about the middle of September, 1907, the défendant 
ceased to make further shipments of coal. The damages are laid at 
$3,287.06, being the amount plaintifiF allèges it was required to pay 
in the market for coal called for by the contract in excess of the con- 
tract price. The défense is that the plaintiff did not make settlement 
and send its promissory note for the August shipments prior to Sep- 
tember 19, 1907, which neglect, it is alleged, justified the cessation of 
shipments, and, further, that plaintiff was not required to pay to others 
for the coal afterwards purchased the amount claimed as damages. 
By a stipulation filed a jury was waived. 

Findings of Fact. 

The plaintiff is a corporation of the state of Ohio engaged in the 
business of mining and shipping coal and of purchasing coal from 
other operators for resale to the trade. The défendant is a corpora- 
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tion of Pennsylvania owning and operating a coal mine near Brook- 
ville, Pa. A contract was made between them, as claimed by plaintiff, 
as. set out above. So far as appears ail negotiations prior to the con- 
triact were between J. A. Paisley, sales agent and duly authorized rep- 
résentative of the plaintiff, on the one hand, and D. F: Hibbard, repre- 
sentihg the défendant, On the other hand. Thèse two were the only 
witnesses called. 

Immediately in pursuance of the contract défendant shipped in 
August 207.5 tons of coal to the amount of $181.17 at the contract 
price, and Continued shipments until September 19, 1907, of 1,058.1 
tons more to the amount of $925.84. In the meantime, plaintiff did 
not make any settlement for the August shipments, nor send its 60-day 
note therefor,'as called f or by the contract. 

On September 9, 1907, défendant sent plaintiff an invoice of the 
August shipments. About September 15, 1907, the défendant asked 
Paisley, as the représentative of the plaintiff, to send the note for the 
August shipments. Paisley replied : "Go on and ship the coal. I 
will take that up right away." At the same time, Hibbard told Pais- 
ley that the shipments wpuld continue if the promissory note was sent. 
Paisley admits conversations by téléphone about this time. While he 
dénies that any one on behalf of the défendant asked for the prom- 
issory note, or threatened to stop shipments, yet he does not disclose 
the nature of the conversations admitted to hâve taken place. He also 
admits the receipt of the invoice for the August shipments. 

Défendant continued to ship coal until September 19, 1907, and then 
stopped because the promissory note had not been sent. Défendant 
has never received such promissory note and has never been paid for 
any of the coal shipped under the contract. After défendant ceased 
shipments, plaintiff bought coal to complète a contract it had with the 
Grand Trunk Railway Company. To show a measure of damages, 
plaintiff offered to prove what that contract was and also the voucher 
of the failroad showing the price paid by it to the plaintiff. Thèse 
offers were not received, and the plaintiff was limited to proof of the 
différence between the contract price and the màrket price; there be- 
ing no other éléments of spécial damages. Paisley was called on this 
point. He put the market priée at $1.10 and over per net ton, which is 
a higher rate than plaintiff claimed in its statement. Hibbard, on the 
other hand, testified for défendant that the market price ranged from 
85 to 90 cents per net ton: He said the coal which would hâve gone 
to the plaintiff, if shipments had not ceased, was sold for 85 cents, 
which was the best price that could be had. The testimony of Paisley 
was not as convincing as the testimony of Hibbard. The court finds 
therefore that the market price did not exceed 90 cents per net ton, 
at which price the same is now fixed. 

On October 23 and 30, 1907, défendant wrote to plaintiff asking pay- 
ment for the coal shipped in August and September. So far as ap- 
pears the plaihtiff paid no attention to such letters. 

Conclusions of Law. 
The plaintiff has not supported its allégations of performance on 
its part by proof thereof. Payment should hâve been made by it at 
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the time fixed by the coritract. Payment was not made and not siiffi- 
ciently excused. Therefore it is not entitled to recover. Reybold v. 
Voorhees, 30 Pa. 116 ; Rugg- & Bryan v. Moore, 110 Pa. 236, 1 Atl. 
320; Easton v. Jones, 193 Pa. 147, 44 Atl. 264; Cresswell Ranch & 
Cattle Co. V. Martindale, 63 Fed. 84, 11 C. C. A. 33 ; National Surety 
Co. V. Long, 125 Fed. 887, 893, 60 C. C. A. 623. 
Plaintiff, however, urges that: 

"In a contract for the delivery of goods in installments and the payment for 
the Installments at stated times, a failure by the buyer to make oue of the 
stipulated payments does not allow the seller to repudlate the contract and re- 
fuse to make further shipments thereunder." 

That proposition as it stands is not supported by the weight of au- 
thority because it omits référence to the intention of the vendee as 
disclosed by conduct or correspondence. Mersey Steel & Iron Co. v. 
Naylor, Benzon & Co., 9 Appeal Cases, 434, a leading English case 
decided by the House of Lords in 1884, is specially relied on by plain- 
tiff because it has been apparently supported by some décisions of the 
fédéral courts. In that case the vendee refused to pay for the first 
installment because of an honest belief that a liquidator in bankruptcy 
was entitled to receive the payment. That case was cited in Norring- 
ton V. Wright, 115 U. S. 188, 6 Sup. Ct. 12, 29 L. Ed. 366, to show 
that, if there were a rule in England that failure by the buyer to pay 
an installment did not entitle the seller to refuse future deliveries, it 
was not inconsistent with the principle then emphasized by the Su- 
prême Court that a failure by the seller to deliver merchandise in the 
manner and at the time mentioned in the contract would prevent a re- 
covery by him. 

In the case at bar there appears to hâve been no excuse for the non- 
delivery of the note for the August shipments, although request was 
made expressly by téléphone and impliedly by invoice. In some cases 
it has been held that even an excusable failure to pay may justify a 
refusai of the other party to go further. National Machine & Tool 
Co. V. Standard Shoe Machinery Co., 181 Mass. 275, 63 N. E. 900. 
There the failure to pay even the small sum of $90 promptly was held 
to be a breach. 

The provision in the contract in the case at bar for the sending of 
promissory notes without interest must be cônsidered an important 
one, in view of modem business methods by manufacturers and op- 
erators, and suggests the procurement of money by discounting such 
business paper to assist in carrying on defendant's mining opérations. 
The contract contemplated the sending of the note so that it would 
reach the plaintiff by the 15th of September. When no note was re- 
ceived by the 19th of the month, it was justified in not making further 
shipments. 

In view of the foregoing, little need be said about the measure of 
damages. That it is the différence between the contract priée and the 
market price at the time when the installments should hâve been de- 
livered is clear. Cherry Valley Iron Works v. Florence Iron River 
Co., 64 Fed. 569, 12 C. C. A. 306, and cases cited in the opinion of the 
court. 
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It is uiinecossary to consider the other authoritîes cited by counsel. 
None are cases where the plaintiff has been allowed to recover when 
he has not proven as well as alleged performance on his part or suffi- 
ciently excused his nonperformance. 

Therefore judgment must be entered in favor of the défendant and 
against the plaintifï. 



UNITED STATES v. LONDON. 
(District Court, E. D. Olilalioma. April 28, 1909.) 

1. Cbiminal Law (§ 301*) — Pleas—Witiidbawai,— Discrétion op Coupt. 

In a prosecutlon for consplracy to defraud the United States, the action 
of tlie court in refuslng to permit défendant to withdraw his plea of not 
guilty and file a motion to quash the Indictment on the ground that the 
grand jury was not legally formed vvas within the discrétion of the court. 

[Ed. Note. — For other cases, see Oriminal Law, Cent. Dig. § 687 ; Dec. 
Dig. § 301.*] 

2. CoNSTiTtncioNAL Law (§ 186*)— Ex Post Faoto Law— Formation op Grand 

Jury. 

■RTiere Mansf. Dig. Ark. § 3991 (Ind. T. Ann. St. 1899, § 2671), whieh 
applied to Indian Territory before the statehood of Olilahoma, requlred a 
grand jury to be composed of only 16 men, and Hev. St. U. S. § 808 (U. S. 
Comp. St. 1901, p. 626), provides that a grand jury should conslst of not 
less than 16 nor more than 23 persons, so far as it permits a grand jury 
to consist of more than 16 persons, which acts upon a charge of crime 
commltted before statehood, is violative of Const. U. S. art. 1, § 9, pro- 
viding that no ex post facto law shall be passed, and, as to such a charge, 
a jury of more than 16 men is not a legally constltuted grand jury. 

[Ed. Note. — For other cases, see Constitutional Law, Dec. Dig. § 186.*] 

3. Indictment and Information (§ 8*) — Necessity of Indictment— "Inpa- 

MOiTS Crime." 

Consplracy to defraud the United States being punishable by imprison- 
ment in the penitentiary is an infamous crime within Const. U. S. Amend. 
5, providing that no person shall be held for infamous crime except on a 
presentment or indictment by a grand jury. 

[Ed. Note. — For other cases, see Indictment and Information, Cent. 
Dig. § 12; Dec. Dig. § 3.* 

For other définitions, see Words and Phrases, vol. 4, pp. 3573-3577.] 

4. Words and Phrases- "Indictment." 

An "Indictment'" is a présentation to the proper court, under oath, by 
a grand jury, duly Impaneled, of a charge deseribing an offense against 
the law for which the party charged may be punished. 

[Ed. Note. — For other définitions, see Words and Phrases, vol. 4, pp. 
3551-3555.] 

5. Grand Jury (§ 2*) — Impaneling- Statutory Provision. 

Rev. St. U. S. § 808 (U. S. Comp. St. 1901, p. 626), governing the im- 
paneling of grand juries in fédéral courts in Oklahoma, may be followed 
as to the manner in whieh the jury is drawn in dealing with a crime coni- 
mitted before statehood, when Mansf. Dig. Ark. § 3991 (Ind. T. Ann. St. 
1899, § 2671), was in force, but a grand jury must consist of no more nor 
less than 16 men, as provided in the latter statute. 

[Ed. Note.— For other cases, see Grand Jury, Dac. Dig. § 2.*] 

*For other cases see same toplc & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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6. Ceiminal Law (§ !>70*)— Arrest of Judgment— Geotinds. 

An obiection to the legality of the organization of a grand jury belng 
a matter of law arislng on the record is proiierly raised by a motion lu 
arrest of judgment. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dlg. §§ 2448, 2449 ; 
Dec. Dlg. § 970.*] 

Indictment against John London for conspiracy to defraud the 
United States. Heard on motion for arrest of judgment. Stistained. 

J. E. London, for the motion. 

District Attorney Gregg, Frank Lee, and Ira D. Oglesby, opposed. 

CAMPBELL, District Judge. The défendant, John London, was 
indicted at the January, 1909, term of this court at Muskogee, to- 
gether with several others, upon the charge of conspiracy to defraud 
the United States. The indictment charged that the conspiracy was 
formed and an overt act committed early in the year 1906. The de- 
fendant at the same term was arraigned and entered his plea of not 
guilty, and at this term of the court the cause was called for trial. 
Before announcing ready the défendant by counsel filed his motion 
asking leave to withdraw his plea and file a motion to quash the in- 
dictment, setting up the substance of the motion to quash in his mo- 
tion for leave to withdraw the plea, and also attaching to his motion 
for leave a copy of the motion to quash. The ground upon which 
the défendant mainly relied in his motion to quash the indictment was 
that the indictment was returned by a grand jury at the last term 
of this court sitting at Muskogee composed of 21 men, when lawfuUy 
a grand jury for the purpose of indicting for an offense alleged to 
hâve occurred before statehood must be composed of only 16 men, 
and charging that the grand jury returning the indictment in this 
case was composed of 21 men, and was not examined, impaneled, and 
sworn according to the provisions of the law of Arkansas, in force 
in the Indian Territory at the time of the alleged commission of the 
crime with which défendants were charged, and that said indictment 
was returned in violation of the rights of the défendants guaranteed 
by the Constitution of the United States. The motion for leave to 
withdraw the plea and file motion to quash was denied by the court, 
and the défendant went to trial. The jury returned a verdict of guilty. 
The défendant then filed his motion for new trial, setting up varions 
grounds, most of which had been presented to the court during the 
trial, fully argued and ruled upon, and, on the hearing of the motion 
for new trial, counsel for défendant only urged the ground set up in 
the motion — that the court had erred in refusing to permit the de- 
fendant to withdraw his plea and file his motion to quash; that the 
court's failure to do so was an abuse of discrétion. The défendant 
by counsel also had prepared and by permission of court filed and 
presented a motion in arrest of judgment, which motion sets up as its 
main ground the same question sought to be raised in the motion tq 
quash; that is, that as to this défendant, the grand jury composed of 
21 men was an illégal grand jury, and that the indictment was there- 

•For other cases see same topic & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
176 F.— 62 
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fore a nullity. As to the action of the court in refusirig to permit 
défendant to withdraw his plea and file his motion to quash, I am of 
the opinion that this was a matter entirely within the discrétion of 
the court, and that the refusai to permit the plea to be withdrawn was 
not an abuse of such discrétion. The motion in arrest of judgment, 
however, présents a much more serious question. 

In the year 1906 when it is charged the offense was committed, the 
Western district of the Indian Territory was presided over by the 
United States court for the Indian Territory, which court at that 
time had jurisdiction of • such offenses. The impaneling of grand 
juries in that court was governed by section 3991 of Mansfield's 
Digest of the Laws of the State of Arkansas (Ind. T. Ann. St. 1899, 
§ 2671) which together with other laws of said state had been prior 
thereto extended over the Indian Territory. By said section it was 
provided that a grand jury of 16 persons shall be selected from those 
designated as grand jurors, but if any shall be absent, incompétent to 
serve, or excused the déficit shall be made up by taking a sufficient 
number of compétent alternâtes présent in the order in which their 
names appear upon the list. In November, 1907, under an enabling 
act theretofore passed by Congress (Act. June 16, 1906, c. 3335, 34 
Stat. 267), the state of Oklahoma was admitted into the Union, and by 
said enabling act was divided into two judicial districts, the Eastern 
and Western, and United States Circuit and District Courts were by 
said act established in each of said districts,, with ail the jurisdiction 
and powers of United States Circuit and District Courts generally. 

By section 14 of the enabling act (34 Stat. 275 [U. S. Comp. St. 
Supp. 1909, p. 155]) it is provided: 

"That ail proseeutions for crimes or offenses hereafter committed in eltner 
of said Judicial districts as liereby constltuted shall be cogiilzable wlthln the 
district in which committed, and ail proseeutions for crimes or offenses com- 
mitted before the passage of thls act in which indictments bave not yet been 
found or proceedings instituted sfaall be cognizaWe within thé Judicial district 
as hereby constltuted in which such crimes or offenses were committed." 

With the change to statehood and the establishment of this, the 
United States District Court for the Eastern District of Oklahoma, 
section 808 of the Revised Statutes of the United States (U. S. Comp. 
St. 1901, p. 626), as to the impaneling of grand juries, became ef- 
fective, providing that a grand jury should consist of not less than 
16 nor more than 23 persons. It was under this section of the Re- 
vised Statutes that the grand jury which indicted the défendant was 
organized aiid impaneled. As the records of the court show, the 
grand jury returning this indictment consisted of 21 men. At this term 
of the court, Judge John A. Marshall sitting, in the case of United 
States V. Charles N. Haskell et al. (see 169 Fed. 449), a motion to 
quash the indictment was presented, setting up, among others, the 
ground alleged in this case, to wit, that while the offense charged in 
that case was alleged to hâve been committed prior to statehood, when 
the law provided for the grand jury of 16 men, the défendants in that 
Case were indicted after statehood by a grand jury or 21 men, which, 
by the way, was the same grand jury which indicted the défendant in 
this case. After very exhaustive argument by able counsel and 
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thorough considération, Judge Marshall sustained the motion to 
quash, holding that as to the défendants Haskell et al. the law provid- 
ing for a grand jury of more than 16 men was ex post facto, and that 
by increasing the mimber of grand jurors who might consider the 
charges against them, their rights had been substantially affected, and 
that décision, so far as it is appHcable to this case, will be followed. 

The Constitution of the United States (article 1, § 9) provides that 
no ex post facto law shall be passed. It foUows that if, as held by 
Judge Marshall, the law providing for more than 16 members of the 
grand jury is ex post facto as to this défendant, then as to him that 
provision of the law is unconstitutional and a grand jury consisting of 
more than 16 men would not as to him be a legally constituted grand 
jury. It is further provided by the fifth amendment to the Constitu- 
tion of the United States that no person shall be held for a capital 
or otherwise infamous crime unless on a presentment or indictment 
by a grand jury, except in certain cases of which this is not one. The 
crime charged in this case is an infamous crime, because it is one 
punishable by imprisonment in the penitentiary (Parkinson v. U. S., 
121 U. S. 281, 7 Sup. Ct. 896, 30 L. Ed. 959), and therefore the de- 
fendant cannot be prosecuted except upon presentment or indictment 
by a grand jury. Without such indictment the court acquires no 
jurisdiction. Ex parte Bain, 121 U. S. 1, 7 Sup. Ct. 781, 30 L. Ed. 
849. As said in 22 Cyc. 171 : 

"TBere can be no conviction or pnnishment for a crime without a formai 
and sufflcient accusation. In the ahsence thereof a court acquires no juris- 
diction, and If it assumes jurisdiction a trial and conviction are a nuUity. 
The accusation must charge an offense. It must charge the particular offense 
for which the accused is tried and convicted, and it must be made in the par- 
ticular form and mode required by law. This Is true not only at eommon law, 
but also under constltutional and statutory provisions in ail jurisdictions." 

An indictment is described by the United States Suprême Court as 
the présentation to the proper court, under oath, by a grand jury duly 
impaneled, of a charge describing an offense against the law for which 
the party charged may be punished. Ex parte Bain, 121 U. S- 1, 7 
Sup. Ct. 781, 30 L. Ed. 849. In 22 Cyc. 191, it is said : 

"It is also necessary, as a gênerai rule, provided. objection Is properly 
raised, that the grand jury by which the indictment was found shall hâve 
been legally organlzed and constituted. At eommon law and generally under 
the Btatutes they must conslst of the number required by law, nelther more 
nor less." 

Under the ruling of Judge Marshall, the défendant in this case was 
entitled to hâve the matter first presented to. a grand jury of not to 
exceed 16 men. It is not necessary that it should bave been drawn 
in the identical manner prescribed by the laws of Arkansas in force 
when the crime charged is alleged to hâve been committed, as this is 
simply a matter of procédure, and it may be drawn in accordance with 
the provisions of section 808 of the Revised Statutes providing for not 
less than 16 nor more than 23 grand jurors, but the grand jury must 
not consist of more nor less than 16 men. 

In the case of Harding v. State, 22 Ark. 210, the Suprême Court 
of Arkansas, in passing upon a motion to quash an indictment for the 
reason that the jury consisted of seventeen men, said: 
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"Upon a construction of thèse provisions (the provisions of tlie statute 
providing for a grand jury of 16 men), It was lield in State v. Hawlîins, 5 
Eng, [Ark.] 71, tliat it requires 16 legally constituted men to constltute a 
grand jury, and though an indictment may be found by tlie concurrence of not 
less than 12, yet tlie panel must consist of 16 lawful men. Adbering to the 
principle decided in this case, and applying it to that provision of the statute 
which problbits the summonlng of more than 16 to serve as grand jurors, in 
connection with those provisions which provide for the sélection of that nuni- 
ber only, and applying the principle that the requirements of the statute, 
touchlng such sélection, must he strictly observed, as held in State v. Cantrell, 
21 Ark. 127, and Wilburn v. State, 21 Ark, 198, we can but hold that a grand 
jury consisting of more than 16 persons is prohibited by our peculiar statu- 
tory provisions, and that an indictment found by tliem should be quashed on 
a plea in abatement. It will not do to say that the accused canuot be injured 
if the panel consists of more than 16, because while 12 out of 16 might not 
concur in flnding a bill, 12 out of a greater number might do so. We do not 
f eel authorized to disregard the plain provisions of the statute, it being saf e 
to follow the law, but ahvays dangerous to départ from it." 

In volume 1 of Bishop's New Criminal Law, § 1031, it is said: 

"When the grand jury is organized so Imperfectly as not to be a lawful 
body, there is no valld indictment." 

The grand jury in the case at bar was a lawful body in ail respects 
with. regard to offenses committed against the làws of the United 
States within the district, since statehood, but as tb offenses com- 
mitted before statehood it may be very seriously questioned whether,- 
containing as it did more than 16 men, it was a lawful body as to such 
offenses. In Brannigan v. People, 3 Utah, 488, 24 Pac. 767, it is said: 

"The law dellghts in the life, llbérty, and happiuess of its subjécts, and 
deems statutès which deprive any one of them of thèse in a sensé odious, and 
therefore ail pénal statutès must be construed strictly. * * * No person 
is to be made subject to them by implication, and ail doubts concerning their 
intei^pretation are to preponderate in favor of the accused. * * * AU in- 
dictments must be found and presented by a lawful grand jury." 

; The défendant now raises the objection to the grand jury by motion 
in a'rrest of judgment. This is a matter of law arising on the record, 
ând is therefore properly raised on such motion. United States v. Mc- 
IÇnight (D. C.) 112 F'ed. 982. After careful considération it is my 
opinion that the indictment|0f the défendant by a grand jury of 21 men 
instead of 16, the number constituting the grand jury when the offense 
charged is alleged to-hayeheen committed, was more than a mère ir- 
regularity which he waived by entering his plea and going to trial. 
Had the objection not been raised until after 'judgment and sentence, 
the resuit might hâve been différent. That I do not now décide. But 
having raised it on motion in arrest of judgment, I conclude that the 
objection is well taken, and the motion will be sustained. 
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FRIBOURG et ux. v. PULLMAN CO. 

(Circuit Court, B. D. Nortli Carolina. Mareli 7, 1910.) 

No. 556. 

1. Courts (§ 321*)— Fédéral Courts— Jcrisdiction. 

A suit for $10,000 brouglit by eitizens and résidents o( France agalnst 
an Illinois corporation was witliin tlie Jurisdiction of tlie fédéral Circuit 
Court under Judiciary Act Marcli 3, 1887, c. 373, § 1, 24 Stat. .552, as 
amended by Act Aug. 13, 1888, c. 866, § 1, 25 Stat. 433 (U. S. Comp. St. 
1901, p. 508), conferring on fédéral courts jurisdiction of a controversy 
between eitizens of a state and foreign states, eitizens, or subjects wherein 
the amount in controversy exceeds $2,000. 

[Ed. Note. — For other ea,ses, see Courts, Cent. Dig. §§ 845-849; Dec. Dig. 
§ 321.*] 

2. Courts (§ 272*)— Fédéral Jurisdiction — Venue. 

Judiciary Act March 3, 1887, c. 373, 8 1, 2i Stat. 552, as amended by Act 
Aug. 13, 1888, c. 866, § 1, 25 Stat. 433 (U. S. Comp. St. 1901, p. 508), con- 
fers fédéral jurisdiction over a controversy between eitizens of a state 
and foreign states, eitizens, or subjects wherein the amount in controversy 
exceeds $2,000, but provides that no civil suit shall be brought before ei- 
ther of such courts by any person in any other district than that whereot 
he is an inhabitant, but when the jurisdiction is founded only on the fact 
that the action is between eitizens of différent states, suit shall be brought 
only in the district of the résidence of either the plaintiff or défendant. 
Held, that a suit between eitizens of France and an Illinois corporation, 
where fédéral jurisdiction depended on diversity of citizenship, could not 
be brought over defendant's protest in the fédéral Circuit Court for the 
district of North Carolina, where neither plaintiff nor défendant resided. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. § 811 ; Dec. Dig. § 
272.*] 

3. Courts (§ 314*)— Fédéral Courts— Citizenship— Jurisdiction— "Citizen." 

A corporation cannot be considered a citizen, inhabitant, or résident ot 
a state in whieh it bas not been incorporated for the purpose of determin- 
Ing fédéral jurisdiction. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 860 ; Dec. Dig. $ 
314.* 

For other définitions, see Words and Phrases, vol. 2, pp. 1164-1174 ; vol. 
8, pp. 7602, 7603. 

Citizenship of corporations, see notes to St. Louis, I. M. & S. Ry. Co. v. 
Newcom, 6 C. C. A. 174; Shipp v. Williams, 10 0. C. A. 249; Mason v. 
DuUagham, 27 C. C. A. 301.] 

Action by Edward Fribourg and wif e against the Pullman Com- 
pany. On motion to dismiss. Granted. 

Col. John Hinsdale, for plaintifïs. 
James H. Pou, for défendant. 

CONNOR, District Judge. Plaintiffs allège that the feme plaintiff 
is the wife of Edward Fribourg, and that they are both eitizens and 
résidents of the republic of France; "that défendant is a corporation 
created, organized, and existing under and by virtue of the laws of 
the state of Illinois within the meaning of the laws fixing and deter- 
mining the jurisdiction of this court";, that défendant is engaged in 
the business of carrying passengers, as a common carrier, throughoyt 
the United States and particularly between Jersey City, in the state 

*Far other cases see samc topic & § numbeb in Dec. & Am. Diga. 19D7 to date, & Rep'r Indexes 
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of New Jersey, and Wilmington, in the state of North Carolina; 
that défendant, in the prosecution of its business, in the state of North 
Carolina, maintains offices and has agents and property in said state; 
it has appointed and executed a power of attorney to Henry W. Mil- 
ler, Esq., as its agent in said state, upon whom process may be served 
thei-ein; that on the 2d day of Novembér, 1907, the plaintiffs engaged 
passage on one of the cars of défendant and secured a berth in said car 
frdm Jersey City, N. J., to Wilmington, N. C, paying the sum of 
$14 thefefor; that while a passenger on said car the feme plaintifï 
was the owner of and had in her possession on said car valuable jew- 
elry-— gold bracelet, gold rings, with pearl and diamond settings, ear- 
rings, etc. — of the value of $10,000; that said jewelry was such as 
might reasonably be worh by a person of the social position and pe- 
cuniary circumstances of feme plaintifï; that while a passenger on 
said car between the points aforesaid she placed the jewelry in a 
satchèl in her berth; that it was taken therefrom and stolen by the 
night porter of défendant, while engaged in the performance of his 
duties on Said car ; that by reason of the négligence of défendant and 
the act ,0f its servant feme plaintifï lost said jewelry, and thereby sus- 
tained damage to the amount of $10,000, wherefore she sues in this 
action, etc. ' The défendant entered a spécial appearance for the pur- 
pose of ttoving the court to set aside and vacate the summons and dis- 
miss, the action, and for the same purpose filed a spécial demurrer for 
that it lappeared upon the face of the complaint that plaintiffs are citi- 
zéns and résidents of the republic of France and défendant is a citizen 
and résident of the state of Illinois. The averment of diverse citizen- 
ship of the parties brings the action within the jurisdiction of the 
court by virtùe of the provisions of Act March 3,1887, c 373, § 1, 24 
Stat. 55?, as amended by Act Aug. 13, 1888, c. 866, § 1, 25 Stat. 433, 
conferring jurisdiction upon the Circuit Courts of the United States 
of "a controversy between citizens of a state and foreign states — 
citizens or subjects," wherein the amount in controversy exceeds the 
sum oi $2;000. U. S. Comp. St. 1901, p. 508 ; 4 Fed. St. Ann. 265, 
397. 

The contention pf the défendant is directed to the venue, and is 
based upon the following language of the statute : 

"But no person shall be arrested in one district for trial In another In any 
civil action fin any Circuit or District Court, and no civil suit shall be brought 
bef ore either of said courts 'by any person, by any original process or proceed- 
ing in any other district than tliat whereof he is an Inhabitant ; but, when the 
jurisdiction is founded only on the fa et that the action is between citizens of 
différent states, suit shall be brought only in the district of the résidence of 
either the plalntiff or the défendant." 

The section, when analyzed, provides that in controversies arising- 
(1) under the Constitution, or laws, of the United States, or treaties 
made, etc., or (S) in which the United States are plaintiffs or petition- 
ers, or (3) in which there shall be a controversy between citizens of 
différent states, or (4) between citizens of the same state claiming 
lands under grants of différent states, or (5) a controversy between 
citizens of a state and foreign states, citizens, or subjects, etc., the 
Circuit Courts of the Urtited States shall hâve jurisdiction, etc. This 
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language confers and marks the jurisdiction of the court without réf- 
érence to the venue, or locality, of the court in which the action may be 
brought. 

The next succeeding clause is not a grant of jurisdiction, but a 
restriction in respect to the venue, and, except as hereinafter noted, is 
in the language of Judiciary Act Sept. 34, 1789, c. 20, 1 Stat. 73. 
Prior to, and including, Act March 3, 1875, c. 137, § 1, 18 Stat. 470 
(U. S. Comp. St. 1901, p. 508), the venue was confined to the district 
of which the défendant was an inhabitant, "or in which he shall be 
found at the time of serving the writ." The act of 1887, as amended 
by the act of 1888, placed a further restriction upon the venue by omit- 
ting the words in quotation and confining it to the district whereof 
"the défendant is an inhabitant." The statute, as amended, bas been 
construed by the Suprême Court; it bas been uniformly held, and that 
the history of the législation shows, that the "gênerai object of Congress 
has been to contract, not to enlarge, the jurisdiction of the Circuit 
Courts of the United States." In re Wisner, 203 U. S. 449, 27 Sup. 
Ct. 150, 51 L. Ed. 264. Mr. Justice Gray in Re Keasbey & Mattison, 
160 U. S. 221, 228, 16 Sup. Ct. 273, 275 (40 L. Ed. 402), ref erring to 
the language of the act of 1887-88, says : 

"Tlic last danse is aclfled by way of proviso to the next precortiug clause 
which, in its présent foriii, forbids aiiy suit to be brougtit in auy otlier dis- 
trict than that of whicli the défendant is an inhabitant : and the efCect is that, 
in every suit between citizens of the United States, wlien the .lurisdiction Is 
founded upon any of the grounds mentioned in tbis section, other than the citi- 
zenship of the parties, it must be brought in the district of which the défend- 
ant Is an inhabitant ; but when the jurisdiction is fouuded only on the faet that 
the parties are citizens of différent States, the suit shall be brought In the dis- 
trict of which either party is an inhabitant. And it is established by the déci- 
sions of thls court that, wlthin the meanlng of thls act, a corporation cannot 
be eonsidered a citizen, an inhabitant, or a résident of a state in which it has 
not been incorporated ; and, consequently, that a corporation incorporated in 
a State of the Union cannot be compelled to answer to a civil suit, at law or In 
e(iuity, in a Circuit Court of the United States held in another state, even If 
the corporation has a usual place of business lu that state." 

It is clear that the plaintiff can find no basis for her position in this 
language — neither she, npr the défendant, is a résident or citizen of 
the Eastern district of North Carolina. 

_ In Re Hohorst, 150 U. S. 653, 14 Sup. Ct. 221, 37 L. Ed. 1211, a 
citizen of New York sued a foreign corporation. The défendant 
relying upon the restrictive clause in the statute insisted that it could 
be sued only in the district of which it was an inhabitant. The court 
held that the défendant did not come within the provisions of the 
act, for the manifest reason that, if it did so, a foreign, or alien, cor- 
poration, or a natural person, citizen of a foreign state, could not be 
sued at ail in the Circuit Court of the United States. Judge Gray 
says: 

"ïo constrne the provision as applicable to ail suits betweeu a citizen and 
an allen, would leave the courts of the United States opeu to aliens against 
citizens, and close them to citizens against aliens." 

The reason which induced the court to hold that the alien could be 
sued wherever found does not apply to the plaintiff ; on the contrary, 
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to Iiold that an alien could sue in any district in wlùch défendant could 
be found would give to such alien a distinct advantage over a citizen 
of one of our own states, who must sue either in his own district of 
résidence or that of the défendant. While the construction given the 
statute in Hohorst's Case is allowable to prevent a resuit manifestly 
not intended by the Législature, no such reason applies when the alien 
is plaintiff. She may sue the défendant in the district "whereof he 
is an inhabitant," thus securing the privilège conferred by the Con- 
stitution and the statute, and protecting the défendant against being 
subjected to suits beyond its domicile of création or résidence— the 
manifest purpose of the statute. 

The distinction between a case in which the défendant is a citizen of 
a foreign state who cannot be an inhabitant of any district, and one 
like the case at bar, in which the plaintiff invokes the jurisdiction of 
the court, is made in Galveston, etc., Ry. Co. v. Gonzales, 151 U. S. 
496, 14 Sup. Ct. 401, 38 L. Ed. 348. It is there held that when the 
plaintiff is a citizen of a foreign state, etc., the action must be brought 
in the district whereof the défendant is an inhabitant. While the déci- 
sion was the subject of a vigorous dissent by Mr. Justice Jackson, 
concurred in by Mr. Justice Harlow, it is directly in point and of con- 
trolling authority in this case. Rose, Fed. Proc. 500 ; 2 Foster's Fed. 
Proc. 70. The plaintiff relies upon the décision of Judge Reed in 
Barlow v. Ch. & N. W. R. R. Co. (C. C.) 172 Fed. 513. A careful 
examination of the facts and the opinion in that case will show that it 
is in harmony with the décisions of the Suprême Court. The distinc- 
tion between jurisdiction and venue will explain any apparent con- 
flict in the décisions. The Circuit Courts are given jurisdiction in a 
controversy between a citizen of one state and a citizen of a foreign 
state, etc. This status of the parties is jurisdictional and cannot be 
waived — the venue is a personal privilège granted to défendant, and 
may be, either expressly or by failure to take advantage of it in due 
time and by appropriate means, waived. "In discussing matters of 
pleading and practice arising under this and similar provisions, it is to 
be observed that the question thus presented is, generally speaking, 
not a matter that goes to the essential jurisdiction of the court. If a 
suit is of such a nature that it can certainly be brought in some fédéral 
court, or another — that is, if the subject-matter of the suit, or the char- 
acter of the parties, is such that a fédéral court of some state or dis- 
trict has jurisdiction to entertain it — then the question whether that 
suit should be brought in one particular state, or district, rather than 
in another, is not a question of jurisdiction at ail. It is rather a ques- 
tion of venue, using this word in the sensé of the civil division from 
which the jury must be gathered, and in which the cause, if an equity 
one, should be tried. True, the term 'jurisdiction' is frequently used 
in this connection, and as a resuit some confusion has appeared in the 
cases. * * * As commonly put, the distinction is one between 
essential jurisdiction, on the one hand, and an exemption from process, 
on the other. * * * jjj (-jjg sensé in which we now use the word, it 
may be said that the question of venue and the question of jurisdiction 
are wholly différent and distinct. * * * Jurisdiction cannot be 
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conferred by consent of the parties and the want of it cannot be 
waived. The venue is a matter of personal privilège and can there- 
fore be waived by the party concerned." 1 Street's Fed. Eq. Prac, 
§§ 383-384; Const. Co. v. Gibney, 160 U. S. 219. 16 Sup. Ct. 273, 40 
L. Ed. 401 ; Southern Express Co. v. Todd, 56 Fed. 104, o C. C. A. 
432. Keeping this distinction in view, the décision in Barlow's Case, 
.supra, is easily understood. The plaintiff was an ahen residing in 
England; the défendant an Illinois corporation. Suit was brought 
in the state of lowa. Défendant lodged a copy of the record in the 
Circuit Court of the United States for the Northern District of lowa, 
and moved that it take jurisdiction of the cause, after an unsuccessful 
motion for removal in the state court. The question decided arose 
upon a pétition to remand to the state court. Judge Reed, after stat- 
ing the case and quoting the language of the statute and citing Ho- 
horst's Case, says : 

"Suits between citizens and allens may be brought In any district where 
valid service may be obtained upon the défendant, whether he be citizen or 
alieu, subject of course to the rlght of the défendant, if he be a citizen of one 
of the States, to reasouably object to belng sued by an allen in any other dis- 
trict than that of his résidence, the same as he miglit object If sued by a citizen 
in a district of which neither the ijlaintlff nor the défendant was a résident, 
and, unless he does so object, the cause may rightly proceed to détermination 
in tlie Circuit Court of the United States, where it was so commenced." 

The learned judge cites the decided cases and shows clearly that as 
the Circuit Court would bave had original jurisdiction, the cause being 
between a citizen of one state and of a foreign state, the défendant, 
citizen of Illinois, was entitled to hâve it removed into the fédéral 
court. The question of venue was not presented, although not over- 
looked by the judge. In Re Tobin, 214 U. S. 506, 29 Sup. Ct. 702, 
53 L. Ed. 1061, a per curiam order was made denying a mandamus 
compelling the judge to remand to the state court a case wherein the 
plaintifï was an alien and the défendant a citizen of a state other than 
that in which suit was brought. This is in harmony with the Bar- 
low Case. The sole question presented -jpon this record and raised 
by defendant's motion relates to the venue, and not to the jurisdiction. 
If défendant had entered a gênerai appearance, or otherwise waived 
the right to dismiss because of the wrong venue, the court would 
bave proceeded to trial and judgment. Const. Co. v. Gibney, 160 
U. S. 217, 16 Sup. Ct. 272, 40 L. Ed. 401. This, of course, it could 
not hâve donc, if without jurisdiction. It is manifest that an alien 
défendant cannot sustain the motion because it is not "an inhabitant" 
of any district. Hohorst's Case, supra; Galveston Ry. Co. v. Gon- 
zales, supra. The distinction between jurisdiction and venue, the re- 
suit of a failure to take advantage of it and the mode of doing so, 
is recognized by ail Codes of Procédure. Ex parte Schollenberger. 
96 U. S. 369, 24 L. Ed. 853 ; 22 Enc. PI. & Prac. 816. The décision 
in Barlow v. N. W. R. R. Co., supra, does not conflict with the cases 
cited. The motion to dismiss the action is allowed. 
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RURAL HOME TELEPHONE CO. T. POWERS et al. 
(Circuit Court, W. D. Kentucky, at Owensboro. February 9 and 18, 1910.) 

1. RemovaIi op Causes (§ 86*) — Sufficibnct or Psxtition— Necessity of Al- 

LKGING FaCTS. 

A pétition for tJie removal of a cause, on the ground that It is one arls- 
Ing under tlie Constitution or laws of tlie United States, must state the 
facts sliowing that such is the case, what the fédéral question is, and how 
It arises. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. §§ 132, 
16&-179; Dec. Dlg. § 8e.*] 

2. Removal 6r Causes (| 19*) — ^Fédéral Question— Suit Against Fédérai. 

Recèiveb. 

The fact alone that a. défendant in an action In a state court is a re- 
celyer'^ppolnted by a fédéral court does not render the cause removable 
as one arising under the laws of the United States. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. §48; 
Dec. Dig. §19.*] 

H. Removai of Causes (| 25*) — Fpdebal Question— Question Must Appeab 

FBOM PlAINTIFF'S PLEADING. 

To authorize the removal of a cause on the sole ground that It is one 
arlsinig under the Constitution, laws, or treaties of the United States, 
that must appear from the plaintiff's statement of hlis own claim, and, if 
It does not.so appear, the want cannot be supplied by any statement In 
the pétition for removal or In the subséquent pleadings. 

[Ed. Note.— For other cases, see Removal of Causes, Dec. Dig. § 25.*] 

Action by the Rural Home Téléphone Company against Joshua D. 
Powers, receiver of the Independent Long Distance Téléphone & 
Telegraph Company and others. On motion to .remand to state court. 
Sustained. 

Clarence M. Finn, for plaintiff. 

Helm Bruce and Miller & Todd, for défendants. 

EVANS, District Judge. The third section of the act of August 
13, 1888, 25 Stat. 436, c. 866 (U. S. Comp. St. 1901, p. 582), provides: 

"That every receiver or manager of any property appointed by any court of 
the United States may be sued In respect of any act or transaction of his In 
earrying on the business connected with such property without the prevlous 
leave of th« court in whlch such receiver or manager was appointed ; but 
such suit shall be subject to the gênerai equity jurisdictlon of the court In 
which such receiver or manager was appointed, so far as the same shall be 
necessary to the ends of justice." 

The plaintiff, availing himself of the privilège thus given, com- 
menced an action at law in the Daviess circuit court against Powers as 
receiver and against him as an individual, and against H. C. Jones, 
to recover damages to the extent of $15,000 to its property, alleged to 
hâve been caused by the willful, malicious, and wfrongful conduct of 
ail the défendants in earrying on the business of the Independent Long 
Distance Téléphone & Telegraph Company. It is not claimed that 
any of the parties to the action are citizens of any state other than 
Kentucky, and it was conceded at the argument that they were ail 

•For other caeee see «ame toplc & i numbbr In Dec. & Am. Digs. 1907 to date, & Rep'r Indezei 
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citizens of that state. Nevertheless, the défendants filed their joint 
pétition in the state court for the removal of the action to this court. 
The state court denied the right to remove the case, but approved the 
bond tendered by the défendants with their pétition. A transcript of 
the record was filed in this court, and the plaintiflf has moved to re- 
mand the action to the state court. The pétition for removal is very 
brief, and, after setting forth the parties, it avers that the action "is a 
suit of a civil nature at law arising under the Constitution and laws of 
the United States, irf which the matter in dispute, exclusive of interest 
and costs, exceeds the sum or value of $2,000." 

It is fundamental in removal cases that the pétition therefor shall 
state facts and not conclusions of law. This proposition was stated 
by the Suprême Court in its opinion in Gibbs v. Crandall, 130 U. S., 
at pages 108, 109, 7 Sup. Ct., at page 498 (30 L. Ed. 590), in this lan- 
guage : 

"It Is not enough for the party who seeks a removal of his cause to say 
that the suit Is one arising under the Constitution. He must state the facts 
so as to enable the court to see whether the rlght he elaims does really and 
substantlally dépend on a construction of that Instrument. This has not been 
done in this case, and the order remandlng the suit is consequently affirmed." 

The doctrine is stated in section 168 of Black's Dillon on Removal 
of Causes in this language : 

'Tf the removal of the cause Is asked on the ground that it la one arising 
under the Constitution or laws of the United States, it will not be sufflclent 
for the pétition merely to aver that it so arises, or that it involves a fédéral 
question. In addition to this, the petltioner must set forth the facts which 
enter into the case with sufEcient détail to show exactly what the fédéral 
question is, and how it will arise, and that its settlement will be essential to 
the détermination of the cause." 

If the pétition in the case before us is to be regarded as stating 
facts, and not as stating mère légal conclusions, its averments must be 
taken as true, inasmuch as those statements hâve not been denied. 
Dishon v. Cincinnati Railroad Co., 133 Fed. 471, 66 C. C. A. 345. 
But upon the authorities cited, and many others that might be refer- 
red to, we hold that the averments of the pétition for removal are 
not sufïicient to entitle the défendants to that relief. 

What has been said might dispose of the motion to remand; but 
other propositions hâve been urged with great force and earnestness 
by the learned counsel for the défendants and will be briefly discussed. 
The receiver, Powers, was not appointed by this court, but by an order 
of the Circuit Court of the United States for the Eastern District of 
Kentucky in the case there pending of George C. Bryce v. Independ- 
ent Long Distance Téléphone & Telegraph Company and others. It 
does not appear from the pétition for removal whether the jurisdiction 
of that court of the case in which the receiver was appointed was 
founded upon the diverse citizenship of the parties thereto, or whether 
the demands asserted in that suit arose under the Constitution or any 
law of the United States. It might be that it could be objected that 
the suit, if removed at ail, should go to the Eastern District ; but we 
shall assume, without deciding, that such objection, if made, would 
be untenable, and that a proper removal would bring the case to this 
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court. Nevertheless, we think the case as now presented is not re- 
movable not only upon the ground already stated, but also upon other 
grounds. 

1. From the argument of counsel, we infer that the conclusion 
stated in the pétition for removal that the action is one arising under 
the Conistitution and laws of the United States is drawn altogether 
from the fact that the receiver was appointed by a court of the 
United States in a suit pending therein. We had occasion very in- 
dustriously to consider this question in Marrs v. Felton, 103 Fed. 775, 
and at page 779 it was said : 

"It seems to me, for the reason presently to be stated, tliat the Suprême 
Court must be regarded as quite certain to hold that such cases arlse under 
the Constitution or laws of the United States only where the receiver Is ap- 
pointed under a statute of the United States, as in cases of national banks or 
for corporations ereated by the laws of the United States, such as soldiers' 
homes and Pacific railroad compauies, and not where a fédéral court merely 
in the exercise of its gênerai jurisdletiou has appointed a receiver for a cor- 
poration not existing under fédéral law." 

Sooner than we could expect, the prédiction was verified. In 
Gableman v. Peoria, etc., Railway Co., 179 U. S. 335, 21 Sup. Ct. 
171, 45 L,. Ed. 220, the précise question was authoritatively decided 
by the Suprême Court, which held, as correctly expressed in the syl- 
labi, as follows: 

"An action against a receiver of a state corporation is not a case arising 
under the Constitution and laws of the United States simply by reason of the 
fact that sueh receiver was appointed by a court of the United States. 

"A receiver appointed by a fédéral court may be sued in that court as well 
as in the state court, but If In the state court lie is not entitled to remove the 
cause on the sole ground of his appointment by the fédéral court." 

This would seem to be décisive of the case upon this ground also. 

2. But the learned counsel for the défendants insist that the déci- 
sion in the Gableman Case has been overruled or essentially modified 
by the court's décision in the Matter of Dunn, 212 U. S. 374, 29 Sup. 
Ct. 299, 53 L, Ed. 558. The Gableman Case was not mentioned in 
the opinion in the Dunn Case, and we think there could be no doubt 
that in the Matter of Dunn, as well as in Railroad Case v. Cox, 145 
U. S. 595, 12 Sup. Ct. 905, 36 E. Ed. 829, Texas & Pacific Removal 
Cases, 115 U. S. 2, 5 Sup. Ct. 1113, 29 L- Ed. 319, Butler v. National 
Soldiers' Home, 144 U. S. 66, 12 Sup. Ct. 581, 36 L.Ed. 346, and in 
many others of like character, the jurisdiction of the fédéral courts 
was sustained upon the well-settled proposition that any suit brought 
by or against any corporation created by a law of the United States, 
out of that fact alone, must be considered as one arising under the 
Constitution and laws of the United States. The two lines of cases 
proceed upon obviously différent grounds, and hâve been decided upon 
obviously différent principles. We, therefore, do not see the slightest 
conflict between the Gableman Case, on the one hand, and the Dunn 
Case and other cases cited for the défendants, on the other. 

We conclude that there was no ground for the removal of this case, 
and it must be remanded to the Daviess circuit court. 
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The défendants, with leave of the court given under the authority 
of Kinney v. Columbia Savings, etc., Ass'n, 191 U. S. 78, 24 Sup. Ct. 
30, 48 L. Ed. 103, hâve filed an amendment to their pétition for re- 
moval. As already seen, their original pétition was based upon the 
ground that the action was one arising under the Constitution and 
laws of the United States. The amended pétition still insists upon 
this, and undertakes in much détail to show how that is the case. The 
contention of the défendants résolves itself into this : That while 
Powers was appointed receiver in a case of which the Circuit Court 
of the United States for the Eastern District of Kentucky had juris- 
diction by reason alone of the diverse citizenship of the parties, yet 
that under the judgment appointing the receiver certain orders were 
entered which the receiver was obeying, that in rendering this obédi- 
ence the things were donc of which the plaintiff complains, and that 
thèse facts make plaintiff's case one which arises under the Constitu- 
tion and laws of the United States. We cannot, for the reasons hereto- 
fore stated, agrée with this conclusion of the pleader. Besides, it is an 
established proposition in the law of removal of cases, as stated in 
the Gableman Case, 179 U. S. 335, 31 Sup. Ct. 171, 45 L. Ed. 220, 
"that a case cannot be removed from a state court into the Circuit 
Court of the United States on the sole ground that it is one arising 
under the Constitution, laws, or treaties of the United States, unless 
that appears by the plaintifï's statement of his own claim, and, if it 
does not so appear, the want cannot be supplied by any statement in 
the pétition for removal or in the subséquent pleadings. Walker v. 
Collins, 167 U. S. 57 [17 Sup. Ct. 738, 42 E. Ed. 76]." 

In the Gableman Case, at page 338 of 179 U. S., at page 172 of 21 
Sup. Ct. (45 E. Ed. 220), in speaking of section 3 of the act of 1888, 
the court said : 

"This act abrogated the rnle that a receiver could not be sued without leave 
of the court appointing him, and gave the citizen the unconditional right to 
bring his action in the local courts and to hâve the .lustice and amount of 
his demand determined by the verdict of a jury. He ceased to be compelled 
to litigate at a distance or in any other forum or according to any other 
course oï justice than he would be entitled to if the property or business were 
not béing admlnistered by the fédéral court. The object of the section is 
manifest, and it is equally plaln that that object would be open to be defeated 
if the receiver could remove the case at his volitlon. The intention to per- 
mit this to be done cannot reasonably be imputed to Congress, and, moreover, 
such a right would be inconsistent with the gênerai poliey of the act." 

Cases like Central Trust Co. v. East Tennessee, etc., R. R. Co. 
(C. C.) 59 Fed. 523, and several others cited in argument which seem 
to rule the other way, were decided prior to the décision in the Gable- 
man Case, and, so far as inconsistent with the latter, must be regarded 
as overruled by it. 

The argument of the learned counsel in support of the removal, if 
made before Congress, might be regarded as showing strong reasons 
for repealing the third section of the act, or so modifying it as to 
prevent the suing of a receiver without the leave of the court which 
appointed him in cases where the receiver, in what he was doing, was 
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obeying the express orders of such court. The plaintiiï's pétition 
does not show that to be the case, and we think, in view of the au- 
thority from which we hâve just quoted, that that state of fact cannot 
be made to appear for the first time in the défendants' pétition for 
removal. The plaintiff's pétition does show, as we take it, that the 
acts complained of were transactions of the receiver "in carrying on 
the business connected with such property," in the language of the 
third section of the act. Besides, Congress must be presumed to hâve 
understood that every act or transaction of any receiver in carrying on 
the business connected with the property in his hands was donc under 
the express orders of the court which appointed him and which confer- 
red upon him ail of his powers. Such orders furnish the sole basis of 
every act of the receiver, and the contention of the receiver hère would 
defeat the plain intent of the législation. 

We hâve no doubt that the case cornes within the décision in the 
Gableman Case, and that the motion to remand must be sustained. 



In re BAILBT, 

(District Court, D. Utah. February 21, 1910.) 

No. 1,254. 

1. BANKRUPTCY (I 396*)— ASSETS— HOMESTEAD— MoetgaGe. 

Slnce homestead property does not pass to a bankrupt's trustée, the fact 
that it was mortgaged to certain creditors does not make It assets to be 
admlnistered In bankruptcy. 

[Ed. Note. — For other cases, see Bankruptcy. Dec. Dlg. § 396.*] 

2. BANKEUPTCT (§ 311*)— PREFERENCES— SUREENDEB. 

The surrender of a préférence coutemplated by Bankr. Àct July 1, 1898, 
c. 541, § 57, subd. "g," 30 Stat. 500 (U. S. Comp. St. 1901, p. 3443), must be 
to the trustée, and not to the bankrupt, nor to any other person. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dlg. § 311.*] 

3. Bankruptcy (§ 399*)-^Mobtgages— Unlawful Pebfebence— Exempt and 

NONEXBMPT PbOPEETY. 

A mortgage on both exempt and nonexempt property constitutlng an un- 
lawful préférence, is only voidable by the mortgagor's trustée in bank- 
ruptcy as to the nonexempt property. 

[Ed. Note.— For other cases, see Bankruptcy, Dec. Dlg. § 399.*] 

4. Bankruptcy (§ 311*)— Mobtgages — Rblease. 

A mortgage on a bankrupt's exempt and nonexempt property consti- 
tutlng au unlawful préférence, was not requlred to be released so far as 
the exempt property was concerned as a condition to the mortgagee's 
right to prove the debt secured, but only so far as it covered assets of the 
bankrupt whleh were a fund for creditors. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 311.*] 

5. Bankruptcy (§ 310*)— Claims— "Secubed Ceeditobs." 

A créditer of a bankrupt holding a mortgage on exempt property is not 
a "secured créditer" within Bankr. Act 1898, § 1(23), providiiig tliut se- 
cured creditors shall Inelude one who has security for his debt ou the prop- 
erty of the banlcrupt of a nature to be assignable under the act, or who 
owns such a debt for which some indorser, surety, or other person sec- 

•For other cases see same topic & S numbbk in Dec. & Am. Dlga. 1907 to dat«, & Eep'r Indexes * 
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ondarily llable for the baukrupt, has such securlty on the bankrupt's 

assets. 

[Ed. Note. — For other cases, see Baukruptcy, Dec. Dlg. § 310.* 
For other définitions, see Words and Phrases, vol. 7, p. 6385.] 

6. Mabshaling Assets and Secubities (§ 3*) — Superiob Equities — Home- 
STEAD— Exemptions. 

Wbere a credltor has a mortgage on the debtor's exemjrt homestead, and 
also the right to prove his debt agalnst the debtor's estate In bankruptcy, 
the debtor's homestead equity Is superlor to the rlghts of gênerai credltors, 
who are not, therefore, entltled to hâve the assets marshaled and to com- 
pel the secured credltor to first exhaust hls securlty before resortlng to 
the gênerai assets, under the rule that assets wUl not be marshaled to the 
dlsadvantage of the holder of an equal equity. 

[Ed. Note. — For other cases, see Marshallng Assets and Securlties, Cent. 
Dig. § 3 ; Dec. Dlg. § 3.*] 

Bankruptcy proceedings against A. H. Bailey. On pétitions to 
review a referee's order denying the application of gênerai creditors 
for the rejection of claims or for their subrogation to the claimants' 
right to certain security. Affirmed. 

Joseph Chez, for bankrupt. 

Agée & McCracken, for petitioning creditors Florence H. Bailey, 
Florence J. Hearst, and Ethel L. Turner. 
A. E. Pratt, for First Nat. Bank of Ogden. 
C. R. Hollingsworth, for trustée. 

MARSHALL, District Judge. The bankrupt was entitled to a 
homestead exemption in the amount of $2,000. He owned two par- 
cels of land each of the value of $1,250, and claimed his exemption 
in the entirety of parcel No. 1, and the further sum of $750 of the 
value of parcel No. 2. Within four months next preceding the filing 
of the pétition in bankruptcy, he had executed a mortgage of parcel 
No. 2 to his wife, Florence H. Bailey, and to Florence J. Hearst and 
Ethel L. Turner to secure a pre-existing debt of $600 and interest, 
and with intent to unlawfully prefer those creditors. The mortgagees 
proved their claim as gênerai creditors, and tendered a release of 
the mortgage, admitting the unlawful préférence. Their claim was 
approved by the référée. Subsequently, a gênerai créditer, and also 
the trustée, filed pétitions vi^ith the référée to re-examine this claim, 
and asked that its allowance should be vacated; and that the value of 
the security should be credited on the claim to the extent of the ex- 
empt property mortgaged, or else that the trustée, for the benefit of 
the gênerai creditors, should be subrogated to the rights of the mort- 
gagee with respect to the exempt property, as a condition to the al- 
lowance of the claim as unsecured. The référée denied thèse péti- 
tions; and the présent pétitions for review seek a reconsideration of 
his action. 

Since the trustée acted in the matter, it is unnecessary to consider 
whether a gênerai créditer whose rights were not exceptionally af- 
fected could ask the re-examination of this claim. Certain principles 
of law applicable to this situation are beyond dispute, and may be 

•For other eaees eee saine topic & % numbbr In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 
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stated briefly. The title to the homestead property did not pass to, 
the trustée. The fact that it was mortgaged to certain creditors did 
not make it assets to be administered in bankruptcy. Lockwood v. 
Exchange Bank, 190 U. S. 394, 23 Sup. Ct. 751, 47 L. Ed. 1061; In 
re Nye, 133 Fed. 33, 66 C. C. A. 139. The surrender of the préfér- 
ence contemplated by section 57, subd. "g," of the Bankruptcy Act 
(Act July 1, 1898, c. 541, 30 Stat. 560 [U. S. Comp. St. 1901, p. 
3443]), must be a surrender to the trustée and not to the bankrupt 
or to any other person. In re Currier, Fed. Cas. No. 3,493, 3 Lowell, 
436. A mortgage constituting an unlawful préférence, where it in- 
cludes both exempt and nonexempt property, is only voidable by the 
trustée as to the nonexempt property, and remains a valid mortgage 
as to the exempt property. In re Tollett, 106 Fed. 866, 46 C. C. A. 
11, 54 L. R. A. 223; Vitzthum v. Large (D. C.) 163 Fed. 685; In 
re Eash (D. C.) 157 Fed. 996. It follows that the mortgage in ques- 
tion was not required to be released so far as the exempt property 
was concerned as a condition to the proof of daim on the debt secured 
by it, but it was necessary to surrender it so far as the assets of the 
bankrupt were a fund for creditors. 

The question presented by the pétitions for review may then be con- 
sidered as if the mortgage creditor had only surrendered ail claims 
under their mortgage ta priority in the distribution of the bankruptcy 
estate, but had preserved their mortgage in respect to the exempt 
property. Under this state of facts, were they to be considered as 
secured creditors and only entitled to be paid a dividend on the un- 
paid balance after converting the security held by them and crediting 
the proceeds on their debt under the provisions of section 57, subd. 
"h," of the Bankruptcy Act. Section 1 (23) of the act defines "se- 
cured creditors" as follows: 

" 'Secured creditors' shall inelude a creditor who lias security for liis debt 
upon tlie property of ttie banlcrupt of a nature to be assignable under this act, 
or who owns such a debt for which some indorser, surety, or other persons 
secondarily liable for the bankrupt has such security upon the bankrupt's as- 
sets." 

As the exempt property was not of a nature to be assignable under 
the act, it follows that thèse creditors, after the surrender of their 
unlawful préférence, were not secured creditors, as the term is there 
used. There is no express provision of the act which precluded them 
from proving their entire claim as unsecured creditors against the 
bankrupt's estate. But it is argued that the équitable principle of mar- 
shaling is applicable; that the mortgage creditors had a right to re- 
sort to two funds for a satisfaction of their claim, while the gênerai 
creditors are restricted to the one, and hence, the former will either 
be required to first exhaust the fund applicable to their debt alone be- 
fore resorting to the other; or, the gênerai creditors will be subro- 
gated to their right as to such fund. The rule of marshaling rests 
on équitable principles and will only be applied when équitable, and 
never to the disadvantage of a holder of an equal equity. So it has 
been held that "where judgment is recovered against two code fend- 
ants, and exécution thereon is levied upon the property of one of them, 
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and the other is adjudged bankrupt, the judgment créditer may prove 
his claiin against the bankrupt as unsecured" (In re Headley [D. C] 
97 Fed. 765); and also, "In a proceeding in bankruptcy, a créditer 
of the firm, holding security upon the separate property of one of the 
partners, may prove his entire claim against the joint estate without 
releasing his security, though the member whose individual assets 
constitutes the security, owes no individual debts" (In re Thomas. 
Fed. Cas. No. 13,886); and to the same eiïect are Ex parte Whit- 
ing, Fed. Cas. No. 17,573; Case of Howard, Fed. Cas. No. 6,750; 
In re Holbrook, Fed. Cas. No. 6,588; Case of Plummer, 1 Phil. Ch. 
56. Hère, I think the estâtes are to be considered as différent. In 
the ordinary case where the creditor with a right to one fund in- 
sists on the marshaling of the securities of the creditor who can resort 
to two, the creditor so seeking a marshaling has a superior equity to 
the debtor ; but not so as to a homestead exemption. The Législature, 
in providing for this exemption, has formulated as a rule of public 
policy the superiority of right of a debtor to the exempt property 
over that of his creditors to the payment of their debts. It has said 
that it is more important that the debtor be not entirely stripped of 
his property than that his creditors be paid. So that, as to such prop- 
erty, it cannot be said that the gênerai creditor has a superior equity. 
Many state courts hâve refused to marshal securities under thèse cir- 
cumstances. Mitchelson v. Smith, 28 Neb. 583, 44 N. W. 871. 26 
Am. St. Rep. 357 ; Colby v. Crocker, 17 Kan. .539 ; La Rue v. Gil- 
bert, 18 Kan. 220 ; McLaughlin v. Hart, 46 Cal. 638 ; Wise v. Wil- 
liams, 88 Cal. 30, 25 Pac. 1064. The case of Colby v. Crocker, supra, 
was cited with approval by the Circuit Court of Appeals of this cir- 
cuit in Re Nye, 133 Fed. 33, 36, 66 C. C. A. 139, and, in fact, that 
décision seems to rest on the same principle. I am aware that there 
are many authorities contra. In re Sisler (D. C.) 76 Fed. 402 ; Fen- 
ley V. Poor, 121 Fed. 739, 58 C. C. A. 21; In re Meredith (D. C.) 144 
Fed. 230 ; In re Sauthoff, Fed. Cas. No. 12,379. 

The first two of thèse cases must be considered as overruled by 
Lockwood v. Exchange Bank, supra, and as to the last, Judge Lowell 
said, in his Treatise on Bankruptcy, § 409 : 

"It was held by a late able judge tUat, if the bankrupt has given a mortgage 
upon property which Is expressly exempted from the decree, such as a home- 
stead, the gênerai creditors hâve an equity to requlre him to apply his security 
before proving. This décision contravenes the gênerai rule, and its soundness 
is doubted." 

The gênerai rule as to crediting securities is thus stated in section 
407 of the same treatise: 

"The property which must be credited is only that which, if surrendered, 
would inerease the assets against which the proof is ofifered ; because the prac- 
tlce is only exCused by a beneflt to the gênerai body of the creditors. This rea- 
son is so obvious that the French Code, which speaks in very gênerai tenus 
of ail secured creditors, is so Interpreted by the best wrlters. Alauzet, No. 
2,662." 

It follows that the action of the référée must be affirmed and the 
pétitions for review dismissed; and it is so ordered. 
176 F.— 63 
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HUBBARD V. CHICAGO, M, & ST. P. RT. CO. 

(Circuit Court! D. Minnesota. February 24, 1910.) 

1, RBMOVAL OF CAtJSES d 11*) — StATOTES— OONSTBDCTION., 

Judlclary Act Marcb 3, 1887, ç. 373, § 1, 24 Stat 552, as amended by Act 
Aug, 13, 1888, c. 866, 25 Stat. 433 (tJ. S. Oolnp. St. 1901, p. 509), provides 
thïit àny suit of a civil' lifeture at law or In equlty arlslng linder the Con- 
'■■ stitation orlaws of the United States, of :whlch the Circuit Courts of the 
Unlt^ States are ^Ivçj» «çriglnal Jurlsdlctlon by section. 1 jpaay be removed 
fjoin thé çtate court by the défendant to the Circuit Court of the United 
Sttîtes ïor the proper. district. . Heîtî, thàt the clause "ofwhlch the Circuit 
OouWsictf the United' States 'are feivën orlfeinal jurlsdlctlon'' refers to the 
•^rtéral . grant of Jurlsdlctlon' contained In section 1, and nçft to the pat- 
ticular.çflijrt tnwhich.the action must bebrought accordlng to the terma 
o( t^e last, part of sucii 'section, 

i'm 'i!foté.4-Féi: otbier caseè, see RemoVâl of Causes, tseiit. Dig. § 31; 
Dec Dife. 8 il.*] 

2. RemovÀi. ofCAtisÈS' (S il*)— CijUBT 'to W^tCH REMôVAt Shoui-d be SÏadi;. 

The Kiile' that a case caniiot be rem&vèd tb theifederal Circuit Court 
unjflss It cottld hâve bee» .cpmmeneed thereln refers to the! ppirtiçular Clr- 
c<il,t,Çfturt;to which (ifeBjpv|iI, Is WJught. ,; ■ j- 

[p3d-,,No|te,— For other c»«(ès, see Rei^pYai ofi^îaus^s, pça Dlg. § 11.*] 

8. REMOYAt, OK|CaPSES (§ ^1^) — RiGHX TO BEMQy4L. 

Sinceby, tbe terms of Judlclary Act Maieh 3, 1887, c. 373, ,| 1, 24 Stat 
552, as ;amfi>ided by AOt Âug. 13, 1888, c. 866, 25 Stat. 4â3 (U. S. Comp. 
St. 1901, p.' 508), an actiëii for injuriés based on Fédéral Bmployer's Lla^ 
billtyÂictAprll 22, 1908,1 c.: 149; 85 Stat. 65 <Uj S. Comp. St. Supp. 1909, 
' p. 1171), between cltiaeos of Wisconsjn could only be brought orlginally 
in tbe Clrei^it Court of tùç United States; sittitig in thé stàte of Wiscon- 
Bln foi'tiie district in tvhifcli the défendant reSided, fédéral jurlsdiction 
depéndingén the coriteiritibii''that tbe case was one àrisliig tlnder the laws 
of the fUTni'ted States, .and.) sùeh suit haVlng been brought' in the state 
, courte o£ |4.inne?ot£^, It vyais. Dot; remoyable.by the défendant over plain- 
tlfC'^, prétest tQ the fei^ral Circuit Court in the district pf Minnesota. 

[Ed.' Note,— For othèr' cases, see Removàl of Causes, bec. Dig. $ 11.*] 

4. Courts (il 276*) — FederjSjI, ÇotrETs— Venue. 

Where there Is in ' fâct à coritrove'rsy between cltlzens of différent 
etatés, thé parties can'cénfér jurlsdictloti'; on ^à partlçulàr fédéral Circuit 
Court, thôugh It Is notthe circuit court of ttie résidence :ofelther plaln- 
tlff or défendant. : ' , ; ., .Mrr:' ,' , !,, ■ 

[Ed. Note.— For other cases, seé Courts, : Cent .Dig..§ 815; Dec.Dlg. I 

'■ .. 276.*r ":v :;,, , ',^ , :;:.,;" , ': ■;, .:■,-■ ,r.i, ;,, 

6. CouBTS (§: 276*)r—FEDEBAi( Courts— JuBa:8DiOTioN'^CoNTR*)i«EESY Between 
.CiHZEN8-t-Ven=CE;; :, •^•'■v C^ ^ i : ^ ■[■■■< <■ - ^; :.' .:: 

Where a case involves a fédéral question, the parties may àgree totry 
It In a fédéral district other than that of whlch the défendant is an In- 
■habitàntvHatwitbstanding'Judiclary Act'March 3, i8»r, c. 373, §1, 24 
Stat 552, as amended by Act Aug. 13, 1888, c.; ;^ , 25^ Stat 433 (U. S. 
Comp. St., 1901, p. 508), providlng that case? Invoïving' fédéral questions 
cânbebréuéht'bnijt In tfe district where tbe defendâlrit, résides. ' 
lEd. l^otél-rFor other casés, see Courts, Cent Dig;,§Sl5; Dec. ï)ig.:| 

276;*];,,'';";!;;:,' ■,; ,,,.!,,■':,■■',■,;,;:, ' ' V., , ;.': . ; ' ;' ' .'■ :.,.,. 

6. Removai, o?,;G4USEg (§; lO«è*)r+'B^i>SîBAii : JPBisDicTioNi-.V«Ntrî>— Rkmand— 

Waiver. :,: 

Where a pétition for removai was defectlve on Its face In that It stated 

,;.; 00 fajotSfslJôtwlHg airemovablê causé, the fact that' plalntlfC before ûjov- 

Ing to remandj took tbe déposition of . a. .wltness under a notice beaded 

*For other cases see eame topic & { number lu Dec. & Am. Digs. 1907 to daté, & Rep'r Indexe* ' 
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"United States Circuit Court, District of Minnesota, Third Division," and 
that the déposition was flled in such court, no transeript from tlie state 
ceurt liaving at tliat time been flled therein, did not waive plalntifï's right 
to liave tlie cause remanded under tlie rule that wliere tlie pétition states 
no i^round for remoyal, a state court Is not deprived of its jurisdietion, 
and tliat .lurisdiction is not eoriferred on tlie Circuit Court by the mère 
filing of a pétition and bond. 

[Ed. Note. — For otlier cases, see Removal of Causes, Cent. Dig. § 216; 
Dec. Dig. § 106.*] 

7. Removal op Causes (§ 90*) — Ordee op Removal. 

Since no order of removal is necessary, where removal of a cause to a 
fédéral court is proper, an order of removal by the Judge of the state 
court confers no Jurisdietion on the fédéral court. 

[Ed. Note. — For other cases, see Removal of Causes, Dec. Dig. § 90.*] 

8. Removal op Causes (§ 25*) — Pétition— Fedekal Question. 

A pétition for the removal of a cause as involving a fédéral question 
alleging that the cause was one arising under the laws of the United 
States, to wlt, Eniployer's Liability Act April 22, 1908, c. 149, 35 Stat. 65 
(U. S. Comp. St. Supp. 1909, p. 1171), was insufflcient, where there was no 
statement in the eomplaint, answer, or pétition tha,t, there was any dis- 
pute between the parties as to the construction or ejfeet of the aet, the 
fact that plaintifC may base his right to recovér on such act not bèing 
sufficient to justify a rem'oval. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. §§ 58, 
59 ; Dec. Dig. § 25.*] 

At Law. Action by J. A. Hubbard against the Chicago, Milwaukee 
& St. Paul Railway Company for personal injuries. Motion to re- 
mand the cause to the state court. Granted. 

Bartôn & Kay, for plaintiff . 

F. W.' Root and N. J. Wilcox, for défendant. 

WILLARD, District Judge. The plaintiff brought this action in 
the district court of Ramsey county, in the state of Minnesota, to re- 
covér the sum of $35,500 for personal injuries suffered by him by rea- 
son, as he alleged, of the négligence of the défendant. The eomplaint 
stated that both the plaintiff and the défendant were citizens of the 
state of Wisconsin, and alleged facts which would seem to bring the 
case within the provisions of the act of Congress of April 23, 1908, c. 
149, 35 Stat. 65 (U. S. Comp. St. Supp. 1909, p. 1171)— the employ- 
er's liability act. The questions now to be decided are presented by a 
motion to remand. 

Section 1 of the Actof March 3, 1887, c. 373, 24 Stat. 552, relating 
to the jurisdietion of the Circuit Courts, as amended by the Act of 
August 13, 1888, c. 866, 25 Stat. 433 (U. S. Comp. St. 1901, p. 508), 
provides in part as foUows : 

"That the Circuit Courts of the United States sh^ill hâve original ! eogui- 
zance, concurrent with the courts of the several states, of ail suits of a civil 
nature, at comniou law or in e(iuity, where the matter in dispute exceeds, ex- 
clusive of interest and co'sts, the sum or value of two thousand dollai's, and 
arising under the Constitution or laws of the United States. * » • But 
no person sliall be arrested in One district for trial in another in any civil, 
action before a Circuit or District Court ; and no civil suit shall be J)rought 
before either of said cour'ts against any person by any original process or 
proceeding in any other district than that whereof he Is an inhabitant, but 

•For other cases sco same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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where the jurisdiction Is fpunded only on the fact that the action is between 
citizens of différent states, suit sliall be brouglit only in the district Qf the 
résidence of either tlie plaintiff or the défendant" 

Section 3 of the act provides in part as follows: 

"That any suit of a civil nature, at law or In equlty, arlslng under the Con- 
stitution or laws of the United State^, * * * of which the Circuit Courts 
of thé United States are glven orlsinal jurisdiction by the preceding section, 
which may now be pending, or which may hereafter be brought, in any state 
court, may beremoved by thé défendant or défendants therein to the Circuit 
Court of the United States for the proper district." 

In this last section the sentence "df which the Circuit Courts of the 
United States are giveh original jurisdiction" refers to the gênerai 
grant of jurisdiction contained in section 1, and not to the particular 
court in which the action must be brought according to the terms of 
the last part of said section. Me^ican National R. R. Co. y. Davidson, 
157 U. S. 201, 208, 15 Sup. :C!t. 563, 39 L. Ed. 672. But those décisions 
of the Supreffl'e Court which say that a case cannot be removed to the 
■ Circuit Court, unless' it çotild have'beep commenced therein, refer to 
the particular Circuit Court to which removal is sought. In Matter of 
Dunn, ^:12 U. S. 374, 384,; 29 Sup. Ct 299, 301, 53 L,. Ed. 558, it is 
said : 

"The rigjht to remove under the statute dépends upon: whether it could orig- 
inaliy h^ve béen brought in the Circuit Court of the United States. Traction 
Co. V. Mining Co., 196 U. S. 239, 245 [25 'Sup. Ct. 25l, 49 L. Ed. 462] ; Cochran, 
etc., V. Montgomery €ounty, 199 U. S. 2(>0 [20- Sup. Ot. 58, 50 L. Ed. 182]. 
The question is then whether the United States Circuit Court for the proper 
district (Northern district of Texas) would hâve had jurisdiction of a suit 
commenced in that district by the plaintlffs against the raîlway company and 
the two indlviduai défendants." In re Winn, 213 U. S. 458, 464, 29 Sup. Ct. 
515, 53' L. Ed. 873. ■;!-•■, 

This case having been commenced in the district court for Ramsey 
county in the State of Minnesota, the proper district within the mean- 
ing of the provision of séfction 2 above refer red to was the district of 
Minnesota, arid that division therein in which the county of Ramsey is 
situated. Act of March 3, 1887, c. 373', § 3, 18 Stat. 471, as amended 
by Act of March 3, 1888, c. &66, 25 Stat. 433 (U. S. Comp. St. 1901, 
p. 511); Act of Congress April 26, 1890, c. 167, 26 Stat. 72 (U. S- 
Comp. St. 1901, p. 374), relating to the district of Minnesota. If it 
could not be removed to the Circuit Court for this district it could not 
be removed at ail. In re State Insurance Co., 18 Wall. 417, 21 L. Ed. 
904. The jurisdiction of the national courts dépends in this case not 
upon diverse citizenship, but upon the claim that it is a suit arising 
under a law of the United States, namely, the Employer's Eiability Act 
of 1908. By the teî-ms of section 1 of the Act of 1887, if the action 
were to be brought in a Circuit Court of the United States, it could 
only be brought in the Circuit Court of the state of Wisconsin, in the 
district where the défendant résides. It could not hâve been brought 
originally in the Circuit Court for the district of Minnesota. Maçon 
Grocery Co. et al. v. Atla'ntic Coast Line R. R. Co. et al. (January 17, 

1910) 215 U. S.. 501, 30 Sup. Ct. 184, 54 U Ed. . And when 

brought in a court of the state of Minnesota it could not be removed to 
the Circuit Court for the district of Minnesota. Ex parte Wisner, 203 
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U. s. 449, 27 Sup. Ct. 150, 51 L. Ed. 264; dissenting opinion of Har- 
lan, J., in the case of Maçon Grocery Co. v. Atlantic Coast Line R. 
R.Co., above cited. If the plaintiff had, without in any way recogni- 
zing the jurisdiction of 'the' Circuit Court, appeared specially therein 
and moved to rem'and the case that motion would hâve been granted. 
The défendant, howevér, claims that the plaintiff has waived his right 
to remand and has consented to try the case in this court. It is settled 
that, where there is in fact a controversy between citizens of différent 
States, the parties can confer jurisdiction upon a particular Circuit 
Court, although that is not the Circuit Court of the résidence of either 
the plaintiff or the défendant. Western Loan Co. v. Butte & Boston 
Mining Co., 210 U. S. 368, 28 Sup. Ct. 720, 52 L. Ed. 1101. In that 
case it was held that the défendant compa;ny waived the objection that 
ithad been sued in the wrong district. 

It has also been held that where a défendant has been sued in a state 
court, in a district in which he does not réside, by removing the case 
into the United States Circuit Court sitting in that district he waives 
his right to hâve the case brought in the district of his résidence. In re 
Moçre, 20,9.U. S. 490, 28 Sup. Ct. 585, 706, 52 L. Ed. 904. It was also 
held in that case that the plaintiff having foUowed the suit into the Cir- 
cuit Court, and having there filed an amended pétition and signed a 
stipulation giving time to the défendant to answer, and having entered 
into successive stipulations for a continuance of the trial in that court, 
had therçby consented to accept its jurisdiction. The same thing was 
also held in the case of Kreigh v. Westinghouse & Co., 214 U. S. 249, 
29 Sup. Ct. 619, 63 L. Ed. 984. Section 1 of the Àct of 1887 gives 
jurisdiction to the Circuit Court (1) over cases involving fédéral ques- 
tions, and (2) over controversies between citizens of différent states. 
It provides that cases of the first class can be brought only in the dis- 
trict of the défendant, and cases of the second class only in the district 
of the plaintiff or the défendant. Where there is a controversy be- 
tween citizens of différent states, they can consent to try the case in a 
district other than the district of either the plaintiff or the défendant. 
It necessarily follows that where there is a case which involves a féd- 
éral question, they can agrée to try it in a district other than' that of the 
défendant, • 

The facts relied upon in this case to show such a consent are thèse: 
A pétition and bond for removal were filed in the state court on the 6th 
of January, 1910, and on the same day an order of removal was made 
by the judge of that court. The record, however, was not filed in this 
court until the 18th day of February, 1910. On Eebruary 5, 1910, the 
plaintiff gave notice to the défendant that it would on. the 9th day of 
February take the déposition of a witness for the plaintiff, on the 
ground that such witness was about to départ from the state. This 
notice was signed, "Barton & Kay, Attorneys for Plaintiff." The dép- 
osition was taken on the day named before a notary public, and was 
by hirn returned with the notice and filed in this court on the llth day 
of February. On the same day the plaintiff gave notice of a motion 
to remand the case to the state court. The notice for the taking of the 
déposition is headed, "United States Circuit Court, District of Minne- 
sota, Third Division," and it is this fact upon which défendant relies 
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tq show thatthe plaintiff- lias wamd -his right to hâve the case re- 
m^nded. ' 

It is important to notice that the pétition stated no ground for re- 
moyal. It was defective on its face. Moreover, it affirmativély ap- 
peared ffom the pétition and the complaint, which by the pétition was 
made a part thereof, that the case should be remandèd, for it was shown 
that the right ,of removal was based upon thè existence, of a fédéral 
question, and thatboth the plaintiff and the défendant were; résidents of 
the state of ^isconsin. When the pétition does state ûpon its face 
facts which show that the case is removable, the filihg of thé pétition in 
the state court with the proper bond deprives that court of jurisdiction, 
and at once conf ers jurisdiction on the Circuit Court, evenbefore thè 
record is fled therein. R. R. Co. v. Koontz, 104 U. S. 5, 26 L. Ed. 
(543 ; traction Ce. v. ÎVlining Co., 196 U. S. 239, 35 Sup. Ct. 251, 49 L. 
Ed. 462. But where the pétition states no ground for removal, the 
state court is not deprived of its jurisdiction, and the mère filing of 
such a pétition cannot coiffer jurisdiction upon the Circuit Court. See 
Donovan y.>Vells-Fargd Ço., 169 Fed. 363, 94 C. C. A. 609, 22 L. R. A. 
(N. S.) 1250. Nor can an order of the judge of the state court confer 
such jurisdiction upon the national coyrt. In re State Insurance Co., 
18 Wall. 417, 21 L. Ed. :904. . Such an order is not necessai'y vvhere the 
removal is^proper. ,. Kern y. Hiiidekoper, 103 U. S. 485, 4felO; 26 L. Éd. 
354. At the time the notice relied upon was given this court not orily 
did npt h^vé jurisdiction of the case, but had not talcen any' steps to as- 
sert such jut-jisdiçtion; and while the notice was entitled in this court, 
yet undér tlîe ci'rcunj'staricçs, this was not sùch an acf, as showed un-! 
equivocally the purpose of the plaintiff to waive his right to hâve the 
case remandèd when the record was îiled hère, the çàsie . does not 
really belqngr, in this court, '/, 

,,there is 'pinother ground on, which the' motion rhust ,be granted. 
While the pétitiop alleges; .that the case is one af isine lînçle^ ;the laws' 
of the Uni^ted States, the' only facts appearing are thàt'ît is a ézàe 
which cornes ;Tjvithin the É^mployer's Eiability Act pf liSÇS- But there 
is no statemeijt inrthe çpp^plàint, answer, or pétition that there is any 
dispute betweeî) the par^ipsàs to the construction or êffect of that act. 

the f act that the plamtiff may base his right to recover thereon is 
not sufficient. to justify a. remoyal. .Nelson v. Southerti Ry. Cb. (C. 
C.) 172 Eed. 478, and ça^es therein citéd. ' . ; 
,; the motion to remandisgranted- ,. 
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■■<■■ . (Gire»]it Court- N- D. New York. March 16,: 1910.) 

I.'Aliens (§33*)— "Entrt; IN ViOLATioisf 'ofIIiAW"— Déportation. 

Failure of •' ah alien to enter at a portiofeiitry ahdsubffiit to Gxamiiia- 
tion aiid iaspeotion antl entérlug smrrepti-tiously' is!*iji'"eiitry; in -violation 
of law." sa that «1,1 alieçii aq çnterinsi is totiiMi in the lUnited States in vio- 
lation of tlïe: Immigratiqy.'Àct Peb. 20 1907, c. 1134, § 36, 34 Stat. iX>8 (U. 
S. Conip. St. Supp. 1909, ti."406), ànd ïs sub3ect to deiiortatlon; ' ■ " ' 

[Ed. Ndtei^For other '«iS'és, see Allèns: Bec. Dig/ § .53.*] ■ :: ' : 

: —- ■■ ■ :-, -[1 ,' .. ■ . ;•': r;' : ■ ; - ' — -—»_ : __ _ 

•For other casps seesame topic & § numeee in Pec. £; Am. Digs. 1907 to dat^, ,& Rep'r Indexes 
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2. AiiENS (§ 54*) — -Déportation— Port of Retubn. 

Immigration Act Feb. 20, 1907, e. 1134, § 35, 34 Stat. 008 (U. S. Comp. 
St. Supp. IIKK), p. 400), provides tliat the deportatiou of aliens arrested 
wittiin the United States after entry, and fouud to be lllegally tlierein, 
shali be to the trans-Atlantlc or trans-Pacilic ports from which such 
aliens euibarlted for the United States; or, if such embarlcation was for 
foreigu contiguous territory, to the foreigu port at which such aiiens em- 
Ijarked for such territory. Hcld that, where aliens corne to the United 
States by sea from trans-Atlantic or trans-Pacific ports, such section fixes 
the place, on their illégal entry, to which they shali be returned, namely, 
to the trans-Atlantic or trans-Paciflc port from which; tliey embarked for 
the United States or contiguous territory, regardless of their native coun- 
try or the country of their former résidence. 

[IM. Note. — For other cases, see Aliens, Dec. DIg. § 54.*] 

H. Alibns (§ 18"^)— Régulation— Admissioi? and Rejection— Déportation. 

Congress bas power to régula te aild cont'rol the admission, rejectlon, 
and déportation of aliens. 

[ffl. Note.— For other cases, see Aliens. Cent. Dig. §§ 70-72; Dec. Dig. 

§18.*:]; ,, . : ■„ . ■ • , , , ■ .: 

4.-ALiBNSi (§ 32*)— Immigration Act^Application to Chinese. 

lanjigration Açt F^b. 20, 1!M)7, c. 1134, § 43, 34 Stat. 911 (U. S. Comp. 
St. Supp. 1909, p. 469), , providing that it shali not repeal, alter, or amend 
existing laws relating to Immigration or exclusion of Chinese or of pér- 
soïië of Chinese desceut, is to be construed in connection with the Chinese 
exclusion laws, so that a Chinese person entering the United States sur^ 
. reptitiously and without right to enter may be deported in accordance 
with the regulptions of tiie I)epartment of Commerce and Labor under the 
immigration act, and is not entitled to trial and examiuation before a 
justice, judge, or eommissioner under the exclusion laws. 

[Ed. Note. — For other cases, see Aliens, Dec. Dig. § 32.*] 

Li EHck seeks discharge on writ of habeas corpus claiming that he 
is illegally held and deprived of his liberty on a warrant of déporta- 
tion made January 29, 1910, by the Acting Ses;retary of Commerce 
and Labor. commanding John H. Clark, Commissioner of Immigra- 
tiQn,,to,return said Li Dick to "the country whence he came." Writ 
dismis'sed! ; 

, Sée, also, 174 Fed. 674. 

Meyer Greenberg, for petitioner. 
!H. E. Owen, Ass't U. S. Atty. 

RAY, District Judge. The warrant of déportation, signed by the 
Acting Secretary of Commerce and -Labor, made January 29, 1910, 
States that from proofs submitted to him, such secretary, after due 
hearing before Immigrant Inspecter 1^. Ëdsell, held at Malone, N. Y. 
(Malone being a port of entry established by law), he has become 
satisfied "that Li Dick, alien, who ianded at the port of Vancouver, 
B. G.,fper.;S. S. Empress of China, on the 26th,day of September, 
1909, is in, this country in violation of the act of Congress approved 
February,,20, 1907 [Act Feb. 30, 1907, c. 1134, 34 Stat. 898 (U. S. 
Comp.. St. Supp. 1909, p. 447]), to wit: That the said alien entered 
the United States in violation of section 36 of the above act,- and 
rule 24 !ôf thç immigration régulations, and without being inspected 
under ,^hy,6f the various provisipns of the said act" and that the 
period, of three years after landing has, not elapsed. The warrant 

•For other cases eee same topio & 5 numeer in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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then commands the commissioner of immigration "to return the said 
alien to the country whence he came at the expense of the steamship 
importing. him" ; also "authority is granted for the détail of an officer 
or emplqyé to take charge of this aHen and convey him to Vancou- 
ver, B. G., for déportation,' the expenses involved, including services 
of an attendant to assist in delivery, at a nominal compensation and 
expenses both ways bëihg authorized payable from the appropriation 
expenses ofregulating immigration, 1910." 

The 'évidence annêxed to the return establishes that Li Dick, a 
GhineSe àliéii, was apprehended and taken into custody on or about 
the 22d day of October, 1909, at or near Utica, N. Y., as one who 
had entered the United States surreptitiously and in violation of our 
immigration laws and rules and régulations a shprt time before. 
October 35, 1909, a warrant was duly issued which is set put in full 
in Ex parte Li Dick (D.. G.) 174 Fed. 674, 675, and the case was 
fully inquired into, and ail forms of law were complied with. Pend- 
ing investigation Li Dick swore eut a writ of habeas corpus which 
was disposêd of as set forth in the report of that case, and the writ 
was dismissejd. As this court indicated that Li Dick, if deported, 
might return and àpply for admission on the ground he had obtained 
a commercial status hère prior to his departure for China late in 1908 
or eariy in 1909, and his return and entry to the United States in 
violation qî said immigration laws, the Secretary of Commerce and 
Labor prior to closing the case fully investigated that question so as 
not to do a ; vain thing. " Li Dick has told différent and conflicting 
stories in regard to his being in the United States, and his going and 
coming. It is évident that much per.jury has been committed by Li 
Dick and in his behalf,, but it is not difficult from the évidence to find 
the truth to'be that Li Dick is a Chinese alien, and one not entitled to 
be or remain in the United States or to go and come fréely. He was 
connected with a firm of Chinese merchants at Newark, N. J., prior 
to his going to China in the latter part of 1908, or early in 1909, but 
on his departure he made no effort to arrange matters so as to make 
his return easy, assuming he was a Chinese merchant, and I think the 
évidence discloses that he had no such status. September 36, 1909, he 
landed at Vancouver, B. C., which is foreign territory contiguous to 
the United States, from steamship Empress of China, having em- 
barked at a port in China for such foreign contiguous territory, in- 
tending to pàss through Canada and thence surreptitiously into the 
United States Avithdut examination or inspection, and not at a port of 
entry, and hence in violation of our immigration laws, rules, and régu- 
lations. Thig he did, coming in by automobile in thé night, in Com- 
pany with other Chinese àliens who were entering in the same way. 

Section 36 of the immigration laws (Act Feb. 30, 1907),' provides : 

"Sec. 36. TUat ail allens who shall enter the United States except at the 
seapotts tHereof, or at such place or places as the Secretary of Commerce and 
Labor may from time to tlme designate, shall be adjudged to hâve enterefl 
the country unlawfuUy and shall be deported as pi-ovlded by sections twejnty 
and twenty-one of this act: Provlded, that nothing contalned in this section 
shall aflfect the power conferred by section thlrty-two of this act upon the 
commissioner gênerai of immigration to prescribe rules for the entry and in- 
spection of aliens along the borders of Canada and Mexico." 
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Rule 31, relating to the déportation of aliens, provides: 

"Rule 81. Déportation, Aliens Subject To. — Aliens of the followlng classes 
are subject to arrest, upon the warrant of the Secretary of Commerce and 
Labor, and to déportation to the country whence they came, at any time wlth- 
In three years after landing or entry: » * • 

"(d) Aliens who are found to hâve entered the United States at any other 
place than at the seaports thereof or at one of the ports or places designated 
In rulea 24 and, 26 hereof, and aliens found to hâve entered at a seaport, but 
at any time or place other than as designated by the immigration offlcers." 
Sections. 18, 38. 

Rule 24 fixes ports of entry for aliens on the Canadian border, and 
says: 

"And any allen who enters the United States across such border at any oth- 
er point shall be deemed to hâve entered the country unlawfuUy and shall be 
arrested and deported under sections 20, 21, and 35 of sald act in the manner 
provided by rule 34 hereof," etc. 

Rules 34 and 35 relate to procédure, and were complied with. 

Section 20 of the act states that any alien who enters the United 
States in violation of law shall be taken into custody and "deported 
to the country whence he came at any time within three years after 
the date of his entry into the United States," and section 21 says that 
if the Secretary of Commerce and Labor is satisfied that an alien has 
been fotind in the United States in violation of this act, or that an 
alien is subject to déportation under the provisions of this act or of 
any law of the United States, he shall cause such alien within the 
period of three years after landing or entry therein to be taken into 
custody, and "returned to the country whence he came." The law 
and rules provide for examination and inspection, and require ail 
aliens to submit thereto as a condition of entry. 

Failure to enter at a port of entry, submitting to examination and 
inspection, and entering surreptitiously, is an entry in violation of 
ïavi:, and an alien who so enters is "found in the United States in 
violation of this act," viz., the immigration laws, and is subject to dé- 
portation. There is no question that a citizen of Canada or Mexico who 
enters the United States by land and in violation of the immigration 
laws would be deported to Canada or Mexico. That would be the 
country whence he came beyond ail question. However, many aliens 
corne to the United States by sea f rom trans-Atlantic and trans-Pacific 
ports, and some corne from their native country, that of their rési- 
dence, partly by land and partly by sea, some coming to Canada or 
Mexico by sea, and thence into the United States. The law does not 
in ail cases déport the alien, subject to déportation, to the country of 
which he was a citizen and a résident when he departed therefrom for 
the United States. It contains the gênerai provisions found in sec- 
tions 20 and 21, referred to, and then by section 35 provides for the 
déportation of aliens coming by sea from a trans-Atlantic or a trans- 
Paeific port either to the United States direct, or first by sea to for- 
eign contiguous territory, contiguous to the United States, and thence 
to the United States, thereby fixing and defining what is to be re- 
garded as the country whence they came. That section (section 35) 
provides as follows : 
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"Sec. 35. Tl\iit tte déportation- of aliens arrested within .tlie TJnJted States 
Mfter entry and found to be illegally therein. providéd for In this" aèt, shall he 
to the trans-AtJantie Or traus-Paclflc ports from which sald allçns embarked 
for the United States; or, if such emharkatiou was for foreign contiguous 
terrltory, to the foreign poirt at which said aliens embarked for such. terri- 
tory." 

r hâve' jiist considered and decided this question in Matter of Ap- 
plication of Wong Yoy atid four others for a writ of ha;beas corpus, 
and will not further repéat what is there said. ï ' 

Congress has the power to regulate and control the admission and 
rejection and déportation* of aliens. fiy section 35 it returns' a certain 
class to the foreign port from which they embarked for the United 
States direct or from which they embarked for foreign contiguous 
territory, , ând thence came to the Uiiîted States. The immigration 
laws are to be read and'cdnstrued as a whole and efïect given to ail 
its provisions. Washington Market Co. v. Hoffman/ 101 U. S. 113, 
35 L.. Ed.' 782; Bernier v. Bernief, 147 U. S. 243, 13 Sup.: Ct. 344, 
37 L. Ed. 152; Pollard v. Bailey, 30 Wall. 520, 23 L. Ed. 376. That 
Ghinese aliens who enter the United States in violation' and. défiance 
of our immigration laws and rules, and are therefore found , unlaw- 
fuUy in thé United States, are nôt subject to déportation under and 
in accordance with such immigration laws and by the jnstrwmentali- 
ties thèrein providéd,: is, in my judgment, an untenable position. The 
immigration act provides that: j ■ ■ 

"Thisact slïall not bé cpnstriled to repeal. alter, or amend «xisting laws re- 
lating to the iinraigration or. exclusion ofChlhese persons or pefsons of Chi- 
nese deBeent." .;, ' , ■ ' 

This is not a déclaration ^ that the act and ail or any, qfitg provisions 
are : inappl,iG,able to Chjnese aliens. If they enter, they niust pnter at 
the desigijated ports of entry. If they enter, they rnust submit to 
the extirnination and inspection providéd for ail aliens. , A Chinesct 
atiarchist, Qï a :Çh,inese,afflicted with one of the loathsotriiç.or infec- 
tions diseages nientioned, in the act, is no more entitleqto admission 
than is an Italjan or Japanese alien. If a Chinese alien ,sèes fit to en- 
ter surrpptij^ipusly and in violation, pf law, he is then illegally in the 
United Stiates, and Congress has çonfided to the Departiperit of Com- 
merce an<i ,Labor the power and duty of ascertainingtljei fact and, if 
shown, oit deiporting the offender. In. Looe Shee v. North-, 170 Fed. 
572, 95 C. Ç>. À. 646, and 24 Op. Atty. Gen. 706, this power, as to 
Chinese aljens, is uphelcl. This coiirt ponsidered the question in Ex 
parte Li Picfc (D. C.) 174 Fed. 674, and on this point, after a full 
examination jand further considération, adhères to the proposition 
that a Chinese. alien who surreptitiously enters the United States in 
violation of /thei injmigratiou act may be deported under the provi- 
sions of that act, and that such aii entry so gained does not entitle 
him to a heafiîigbefore a United States judge oi^; 'î'^'^^'^'^sioner. I 
do not think the law, is in such shape that a Chinese, alien who sur- 
reptitiously; enters, and thereby violâtes and évades compliance with 
the immigration Igw, thereby also évades the Department of Com- 
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merce and Labor and its jurisdiction to deal with him under the pro- 
visions of that act and becomes entitled to a trial and examination 
before a justice, judge, or a commissioner, under the provisions of the 
Chinese exclusion, laws. The two acts can stand and be enforced 
together. Two remédies may be provided for the , same illégal act, 
and either, or, in sbme cases, both, enforced. If Congress had in- 
tended to exclude Chinese aliens frorh the opération of the immigra- 
tion laws, it would hâve donc so by apt words. It would hâve been 
easy to do so. We fïnd no word or expression indicating such a pur- 
pose. Again, the Chinese exclusion laws are aimed principally at 
Chinese laborers, and certain Chinese are not affected by them. The 
régulations established provide (rule 3) that "Chinese aliens shall be 
exaniiried as to their right to admission to the United States under 
the provisions of the law regulating immigratioi; as well as under the 
laws relating to the exclusion of Chinese," etc., and their status under 
the irhmigration laws is first to bfe ascertained and determined, and 
thén their status under the exclusion laws. Rule 25 provides for the 
temporary departure of a Chinese merchant domiciled in the United 
States, and tells what shall be donc by him. Li Dick did not comply 
with this rule or make any pretence of complying. In f act, his state- 
ment is, in effect, that he intended to avoid compliance therewith as 
well as with the immigration laws. Rule 49 expressly provides that 
Chinese aliens arrested and tried for a violation of the Chinese ex- 
clusion laws are to be deported only on the order of a justice, judge, 
or comrnissioner. When, hovifever, the arrest, etc., is for a violation 
of the immigration laws, such aliens are to be deported according to 
the provisions of that act. I think the Department of Commerce and 
Labor has been careful to préserve the distinction between violation 
of the immigration laws and violation of the Chinese exclusion laws 
as well as the procédure and mode of enforcement, including déporta- 
tion, and that the distinctions were observed in this case. Li Dick 
did not come as a Chinese merchant seeking to enter, or as a domi- 
ciled Chinese merchant seeking to return, but, being a Chinese alien 
coming from China to the United States intending to remain and live 
hère, he surreptitiously entered in the night, in violation and défiance 
of our immigration laws to which he was subject. Under those laws 
and rules and régulations established for their enforcement, he was 
properly dealt with. The writ is dismissed, and Li Dick remanded, 
to be dealt with according to law. 
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JACX)BSON V. CHICAGO, RI. & P. ET. CO. et «d, 

(Circuit Court, D. Minnesota. Mareh 1, 1910.) 

1 Eemovai, Oi' CAUSES (§ 61*)-r-DivEBSiTT OF CiTizENSHiP— Sbpabablb Coir- 

TBOVEBSlilS-iALtEGA'rtONS IN PLEADING. • i 

Where- the couiplaint States in good f aith tKat a cause of action agalnst 
a résident an,d noaresident pf the state ia joint, it çannot be removed to 
a fédéral court. , 

[Ed. Note.— Foi- otîier cases; see Rèmoval of Causes, Cent. Dlg. § 115; 
Dec. Dlg. î 61.* ■"! 

Sepàriatè cohtroversy as ground for removal of cause tO' fédéral court, 
see notes to Bobblns v. Ellenbogen, 18 C. C. A. 8<3; Mecke v. Valley town 
Minerai Ço., 35 a a A. 155.] : ,>■ 

2. Bemo VAL OF Causes (I 36*)rr-DiVEBSiTT of, Citizenship^Impbopee Joindeb 
— GqoD Fa:^-th. 

Tbat a' Pefeident employé ISjolnedwith' a nonresident corporation to 
téep the cause of action! out of the fédéral courts Is not concluslve on the 
question ; of plalntifC's good faith aa affecting the right of removal. 

[Ed. Note. — For other cases, see Eeipoval of Causes, Cent. Dlg. § 79; 
Dec. Dlg. § 36.» 

Fraudulent joinder of parties to prevént removal to fédéral court, see 
note to OfCner v. Chicago & E. R. Co., 78 C. a A. 362.] 

8. Removai, of ClAtrsEs (§ 47*)— DI'^ersitï of Citizenship— Impbopeb Join- 
deb— Good Faith. 

ïhe question of fraud or good faith as affecting the rlght to remove a 
cause, to the fédéral court 1^ not presented by the plaintiff's claim that 
the liability of the master and servant is joint, but would arlse where de- 
fendant dénies the truth of the factâ stated In the complalnt, and so con- 
cluslvely edtabllshes that the relation of master and servant did not' ex- 
Ist, or that the claim of the plalntlff was for other reasons false in fact, 
that thç complalnt could not hâve been presented In good faith. 

[Éd. Note. — For other cases, see Removal of Causes, Cent Dlg. § 79; 
Dec. Dlg. §47.*] 
4. Removal of Causes (§ 36*)-^Divebsitt of CmzEiNSHiP— Impbopeb Join- 
deb— Good Faith. 

Ih an action against a rallrôad company for Injuries to plalntlff by the 
giving wa,y of tbe floor of a platform at a coal dock at a small station, 
plaintiff's claim that It Wàs the duty of thé station agent to Inspect and 
repair thé plattorm, sO'as td tendér hlm jointly liable with the rallroad 
Company, cannot be sald to be In bad faitii,, so as to authorlze the removal 
of the case to the fédéral court 

[Ed. Note.r— For other cases, see Removal of Causes, Cent. Dlg. § 79; 
Dec. Dig, § 36.*] , ■ , 

K. Removal of Causes (§ 36*) — Diveesitt ôf Citizenship— Impbopeb Join- 
der— Good Paitïi.' 

The question whether a station agent's nonfeasance In f alHng to Inr 
spect a platform on whlch plalntlff was worlilng rendered him liable to 
the plaintiff for plaintiff's Injuries is such a doubtful one that a claim of 
joint liability of the rallroad company and agent cannot be said to be 
made in bad faith, so as to authorlze the removal of the cause to the féd- 
éral court. 

[Ed Note. — For other cases, see Removal of Causes, Cent Dig. § 79; 
Dec. Dig. § 36.*] 

Action by Henry P. Jacobson against the Chicago, Rock Island & 
Pacific Railway Company and another. On motion to remand case to 
State court. Granted. 

ifor other cases see same toplc & i numbbb in Dec. £ Am. Dlgs. 1907 to date, & Rep'r Indexes 
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J. M. i;yncli and O. H. O'Neill, for plaintiff. 
Stringer & Seymour, for défendants. 

WILLARD, District Judge. Prier to the case of Alabama Great 
Southern Railway Company v. Thompson, 200 U. S. 206, 36 Sup. Ct. 
161, 50 L. Ed. 441, or at least prior to the case of Chesapeake & Ohio 
Ry. Co. V. Dixon, 179 U. S. 131, 31 Sup. Ct. 67, 45 L,.. Ed. 121, the 
Circuit Courts, when considering motions to remand to the State 
courts, had been in the habit of deciding for themselves whether the 
negHgent act of the servant in which the master personally took no 
part created a joint liability or a separate one. The décisions upon 
this point were not uniform. It was said in the Dixon Case that "the 
question was a somewhat nice one" ; in the Thompson Case it was 
said that "there was much conflict in the authorities." Thèse cases, 
and particularly the Thompson Case, put an erid to the practice above 
referrediOj ând decided that it was not for the Circuit Court, but for 
the plaintiff, to say whether the liabiUty was a joint or a several one. 
If the plaintiff stated in his complaint that it was joint, the case could 
not be removed to the fédéral court, although he was. wrong in his 
view of the law. The question whether he was right or wrong was 
one which he was entitled to hâve tried in the state court. 

There was one condition, however, imposed upon him, and that was 
that he should act in good faith. It is probably true that in thèse 
cases the employés are always joined for the purpose of keeping the 
actions out of the fédéral courts. That, however, is not conclusive 
upon the question of good faith. Illinois Central Railroad Company 
V. Sheegog, 215 U. S. 308, 30 Sup. Ct. 101.^ If such employés are not 
fraudulently joined, the case çarinot be remanded. In view of the 
conflict in the authorities, it cannot be said that a plaintiff who claims 
that the liability of the master and the servant is joint does not pré- 
sent such a claim in good faith. The question of fraud cannot arise 
upon such a daim only. That question would arise where the de- 
fendant dénies the truth of the facts stated in the complaint, and so 
conclusively establishes by the évidence that the relation of master and 
servant did not exist, or that the claim df the plaintiff was for other 
reasons false in fact, that the court is forced to the conclusion that the 
complaint against the employés could not hâve been presented itt good 
faith. Such were the cases (cited by the défendant) of Wecker v. Na- 
tional Enameling Company, 204 U. S. 176, 27 Sup. Ct. 184, 51 L. Ed. 
430, McGuiré v. G. N. Ry. Co. (C. C.) 153 Fed. 434, 439, and Prince 
V. Illinois Central R. R. Co. (C. C.) 98 Fed. 1, 2. 

This is an action brought by the plaintiff to' rècover damages for 
Personal injuriés suffered by him while in the employ of the défendant 
railroad company as a coal shoveler at its station of Irtver Gtove, 
Minn. It appears from the évidence presented upon this motion that 
Inver Grove is a very small station on defendant's line, that the de- 
fendant Hutton was the station agent and yardmaster at that place, 
and there is nothing to indicate that there was àny other person in the 
employ of the défendant Company at that station who was superior to 
Hutton. He employed the plaintiff, directed him where to work, and 
delivered to him checks for his pay from month to month. 

^ H L. Ed. — . 
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While working as a tùal stioveter upon the platform of thé so-caHed 
coal dock, plaintiff was injured, as he allèges, by the giving way of 
the floor of'liie platform.; He sa-ys that the défendant Hutton in- 
structed him;itp work there, and that it was the iduty of Hutton.to 
inspect tlie pla;tfprm and keeip it in repair. In his, affidavit presented 
upon the hesarjpg >of;thi? motion the; plaintiff stated that Hutton was 
the only oi^e ùii-authority thçre, that Hutton supplied-the plaintiff with 
^yerything;jie,;f0quired, and that he never received; anything from any 
oiie exceptiHJjitpn. He also stated tha,t;he had repprted at one time to 
Hutton th^;;tbe;«rane was out of repair,, and that Hutton eau sed it to 
be repaired; that at anothéri time plaihtifî repôrted that the platform 
was QUt of repair, and thàt: Hutton exarwined it and caused it to be 
repaired;i and that no onebut Hùttoh ever.made any inspection thére. 

Huttonin his affidavit denied that the duty of making an inspection 
ofthis' platform was imposed upon him. He admitted that the plain- 
tiff hàd at one time repôrted itas being out of repair, and that he had 
given notice to, the bridge aftd engineer department, and that they had 
repaited it. He said that it 'was: his practice, when he noticed any- 
thingt Oûï of rejjair in côrînectiôn with the yard or the station, to re- 
port it to the proper oiRcialS, but that it wias not his duty so to do. 

The évidence upon this qiiéstion as t.o whèther it was or was not the 
duty of Hutton to inspect this' platform does not make so clear a case 
in favoÎF-'df the défendants as to itidicaté'that the présentation by the 
plaintiff;t)î,kçlaiiii that'tt Vas his duty is sô unfoùnded as to be proof 
of bad fkith.| 'ît would, iil ifaçt seem strange if the chief employé in 
charge àf'Ahe station Was liot âffirmatively bound by his contract of 
emplbynieni^b exercise a ^pneifal superyïsiçn over the station grounds 
and thç.^jpKànces'used th^rein, and to report when they were out of 
repair. ' J^e r^yidence presented by the défendants to the effect that 
this çofii.d^çÉ; àpd platforrp were underthe charge of the "bridge and 
enginéer,|dgpartmeïit and the fuel, departnient is not sufficient to show 
that thé, .(iêfepdant Hutton. Bad no duty in c with their in- 

spectiori^ T,|ie:i ;Xiost that oanbe said iiifavor of the défendants is 
that upon theevicjenee presented it is doubtful whether by thetérms 
pf his emplpymeiit he was or was not charged with the duty of ihspect- 
mg the platform. ; That question the pjaintiff bas a right to bave 
decidedjin t;he State court. 

But it is. said by the defpndants that, even if the défendant Hutton 
was charged with the duty pf inspecting this platform, the complainant 
States no cause of action against him, for it allèges only a duty im- 
posed Upon hitn in favor pfibis emp)pyçr, the railroad corapany, and 
for a,' bricach of, that duty by!,a failttj-e to inspect no cause of action 
arises ih favor of the plaintiff.' In other words, for nonf easance: ian 
action .lies!. only in favor of the mastfr, and not in favor of a-third 
personj the theory being tihat an employé in such cases owes no dufiy 
to such third per'son, , This contention présents a question of law, and 
it must be determined where that quesmon should be decided. Which 
court bas the right to sày whether the complaint states a cause of 
action or not? ; ■.: , , :; , . 
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The case of Alabama Southern Ry. Co. v. Thompson was dé- 
cidée! on the principle that the cause of action was what the plaintiff 
in good faith said it was. If ttiat is true when the question is whether 
the habihty is joint or several, it must be true also when the question 
is whether the facts alleged show any Uability at ail on the part of 
the défendant employé. If the plaintifï in good faith says that they 
do, the case cannot be removed. So upon this branch of the case, as 
upon the other, the point to be determined is whether the plaintiff has 
acted in good faith in asserting that Hùtton is liable to him for f allure 
to inspect. An examination of the authorities will show that this is a 
doubtful question. See the cases cited in the note to Mayer v. Thonip- 
sori-Hutchison Building Company, from Alabama, reported in 38 L. 
R. A. 433. 

A plaintiff, who claims that under such circumstances as appear in 
this case mère noijfeasance créâtes a liability in his f avor, cannot be 
said to make such claim in bad faith, even though the court should be 
of the opinion that the complaint would be held bad on a demurrer 
presented by the employé. In the Alabama Southern Railway Com- 
pany Case the court said on page 215 of 200 U. S., on page 163 of 26 
Sup. Ct. (50 L. Ed. 441) : 

"And while the Powers Ca^e [169 U. S. 92, 18 Sup, Ct. 204, 42 L. Ed. 673] 
was declded on the ground of the right to remove aftér the local défendants 
had been dismissed from the action bj^ the plaintiff, It Is patent from the lan- 
.2:uage just quoted from the opinion that, eonceding the misjolnder of causes 
of action appeared on the face of the pétition, that fact was uot décisive of the 
right of the nonresident défendant to remove the action to the fédéral court." 

The motion to remand is granted. 



In re G. & K. TRUNK CO. 

(District Court, W. I). Pennsylvania. Februai? 28. 1910;) 

No. 5,029. 

1. SaI.ES (§ 454*)— OONDITIONAL SALE— DISTINCTION PROM BaILMENT. 

A contraet for the delivery of showcases, l)y whieh title is retained until 
the price and ail costs hâve been paid, is one of coudltional sale, and not 
of ballraent. 

[Ed. Note.— For other cases, see Sales, Cent. Dig. |§ 1324-1334; Dec. Dig. 
§ 4.'4.* 

Wiiat constltutes a contraet of couditioual sale, see note to Dunlop v. 
Mercer, 8(! C. C A. 448.] 

2. Sales (§ 472*)— Conditional Sales— Effect as to Tiiikd Pebsons. 

In l'emisylvauia a contraet of conditional sale is void as to third persons. 
[Ed. Note. — For other cases, see Sales. Cent. Dig. |§ 1,300-1376 ; Dec. Dig. 
§ 472>] 

3. BankruptCy (§ 140*)— Administration of Estate— ïitle of Trustée. 

Where a bankrupt at the commencement of the proceedings is In ixjsses- 
slon of property under a contraet of conditional sale made and to be per- 
formed in Pennsylvania, the trustée In banlvruptcy, and not the veudor, is 
entitled to the proiierty. 

[Ed. Note.^-For other cases, see Bankruptcy, Dec. Dig. § 140.*] 

•For other cases see same toplc & 9 numbek in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indaiea 
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_, ïn t\iç matter of thé bankruptcy qî the G. & K. Trunk Companjf. 
Petitîori by the Diamond Showcase Company to hâve certain cases dè- 
clàredto be its property. Pétition (iismissed. 

Charles A. Locke, for trustée. 

Roger Knox, for Diamond Showcase Co. 

M. R. Trauerman, for purchaser. 

ORR, District Judge. This is a pétition of the Diamond Showcase 
Company to hâve certain showcases declared to be its property, and to 
require' one who purchased the same from the receiver of the bankrupt 
to returh the same to the petitioner.. The showcases were delivered to 
the bankrupt under the f ollowing contract : 

The Dlampnd Showcase Co. 

Main Q(flcé and Pactory, Oleveland, Qhio. 

(Town) Pittsburg, Pa., Jan. 25, 190a_ 

The Diamond Showcase Co„ Oleveland, Ohlo — Gentlemen: Please enter our 
order tôt the foUowing descrlbed (ail glass) showcases, upon the terms, condi- 
tions, and at the priées enumerated below, to be set up at our store on or about 
April Ist, 1909. 

It is under^tood that the shpwcases and flstures herein proposed to be de- 
livered and f urnished are not iiow In existent, but are to be manufactured in 
performance of tbe contract arising on the âceeptance hereof^ and the same 
shall rerùàin persçtnal property aïter érection, ànd the tltle thereto shall not 
pass to the purdhàèer untll the priée and ail costs representing the same, or 
any part thereof, ghall hâve been fully paid. 

Dellvery Is subject to delayS, strikes, lockouts, fire, or exceptional actions of 
the éléments, and any other causes beyond the eontrol of this company. 

There are no oral agreements outside this proposai. 

No lamps furnished. Wires not connected to System at building. 

Number of cases: 8. 

Style: 10. 

Shelves: 10" & 14" P. P. In 6° cases 10" & 14" wood 8° case. 

Fixtures: Brackets. 

Backs: Panel birch, German mirrors. 

Floor: Parquet oak. 

Doors: Opening 3 doors in 6° cases, 4 doors in 8° cases. 

Base: 8" Créole, Ga., marble. 
. Electric wiring: Swing electric arma 2 in 6° & 3 in 8°. 

Top: Glass. 

Moulding: Mahogany inside^ 

Lettering: None. 

Finish: Floor natural, mahogany on balance. 

Outside marble measurements: 7 Width 72 Depth 26 Height 42. 

1 96 s 26 X 42. 

Price: $646.00. 

There Is no dating on this blll. 78.00 on delivery. 

Tenns: 10 days ùet from date of shipment ; Bal. in notes. 

G. & K. Trunk Co. 

Salesman: H. A. 'Marble. , , [Signed] Per J. D. Kabel. 

The contract was made and was to bé performed in Pennsylvania. 
It' is a contract of conditional sale, and not of bailment. See Ott v. 
Sweatman, 166 Pa. 317, 31 Atl. 102, where many cases are cited and the 
distinction is carefully drawn between the two classes of contracts. 
In Stephens v. Gifford, 137 Pa. 319, 20 Atl. 543, 31 Am. St. Rep. 868, 
Mr. Justice Williams says : 
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"It is of the essence of a contract of bailment that the article balled Is to be 
returned In its own or some altered form to the ballor, so that he may liave hîs 
own again." 

This is quoted with approval in Morgan-Gardner Elec. Co, v. Brown 
et al., 193 Pa. 351, M Atl. 459. The latter case is guite similar to the 
case at bar. . There the contract provided for the, delivery of goods by 
one person to another, with a rétention of the légal title until certain 
promissory notes given for the goods should be paid, and without a 
provision for the return of the goods if the notes were not paid. The 
transaction was held to be a conditional sale, and not a bailment, al- 
though the contract was called a lease in the paper itself. 

From the earliest times in Pennsylvania a contract of conditional 
sale has been held to be void as to third persons. Ott v. Sweàtman, 
supra. A bona fide pawnee of an iron ,saf e, pawned by the conditional 
vendee, was protected against the claim of the vendor in Farrell v. 
Matthews, 1 Phila. 557. A bona fide purchaser of a piano conditionally 
sold was similarly protected in Dearborn v. Raysor, 133 Pa. 231, 20 
Atl. 690. Creditors of a conditional vendee were also protected be- 
cause, as Judge Rogers said in Rose et al. v. Story, 1 Barr, 190, 44 Am. 
Dec. 121: ..,, " , ' " 

"By transferrlng the possession to the vendee under sueh a contract, a false 
crédit is given to thé vendee, and therefore, in respect Of third persons, as he 
is thè apparent, so he is to be cOnsidered as the real, ôwner." 

Such Gontracts having been held void as to third persons, the corol-' 
lary follows that they were good between the parties; and this has 
given rise to> some uncertainty in the décisions since the passage of the 
bankrupt law. The umce'rtainty is not wholly limited to the décisions 
in the fédéral courts ; but an examinalion of the décisions of the courts 
of Pennsylvania show that the latter hâve been busy in dètermining 
the rights of creditors of the conditional vendee. The resuit reached 
by the courts of that state seems to be that, if the property has been 
redelivered to the vendor before the rights of creditors attach, the 
vendor may retain it. Hineman v. Matthews, 138 Pa. 204, 20 Atl. 843, 
10 L,. R. A. 233. If, however, the possession be still in the conditional 
vendee when such rights hâve attached, then the vendor cannot re- 
claim the goods. That such rights hâve b^en so adjudicated because 
the creditors hâve issued writs of exécution or attachment must riot be 
taken as a reason why such rights may not attach in other ways. In 
a late case it has béen held that a creditors' bill and the appointment of 
a receiver of a conditional vendee give the receiverthe rights of a levy- 
ing créditer. Duplex Printing Press Co. v. Clipper Publishing Co., 
213 Pa. 207, 62 Atl. 841. The reason is that such receiver is vested 
with authority, not from the debtor, but from the court acting in the 
interest, and for the enforcement of the rights, of creditors. Now it 
cannot be pretended that a creditors' bill and the appointment of a re- 
ceiver in the courts of Pennsylvania can reach farther for the benefit 
of creditors than the proceedings in bankruptcy and the appointment 
of a receiver by the District Court. The conclusion is irrésistible that, 
where a pétition in bankruptcy has been filed against a conditional 
vendee, the assets in the hands of the conditional vendee are as mvich 
176 F.— 64 
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wdthin- thç- gREp of ci;editor.s as if some creditpr had made a levy by 
virtue of a writ of exécution) or h^dattached the samç. 

Under the bankrupt law the rights of ail persons with respect to 
the estate of the bankrvipt .are fixed as. of the date .of the filing of the 
pç^itiôh. Creditors, thetefore, are prevented from seiziri^'the property 
iHI'the iiànds of the bkiikl-upt a f ter the filing of the pétition, and it 
wôuld be ànomaloûs'tè'iidld that asSets which the çtédttor -could bave 
seized if the bankruptcy proceedings had. not beeii be^un^àtré to be ex- 
cludèd. from thé 'bank?u^t's assets just becàuse a pétition riiay bave 
been filed ïn, this court lïéfore, the créditer had an oppdrtunity to levy 
in thy State court. / '■ - '' '' -'.■ ^ 

It is argued'that' the êàse of York Mfg. Compahy v. Cas'sell, 301 U. 
S. .344, 36:!Sup, Ct: 481, 50 L/. Ed. 783, supports the contrary position. 
ASj^^.matterof fact, in tftè light of subséquent décisions of the same 
court,;.]Éhat case rnérely,bôldsthat the ii^htsof parties and third per- 
sons with respect td 'prôfierty.sold under' coriditional sales are to be de- 
terminçd by the law of the place of Cohtract, and that décision was 
arriyed àt because the rights Of parties under a contract of conditional 
sale înfhe, State of.Ohiowére différent frotn the rights of parties and 
third persons uridé'r such a contfact irt the state of Perlnsylvania. It 
is perhaps unfortunate in the case last cited that the meanirig could 
be drawn from the lan'guage uséd tliàt the trustée in bankruptcy stood 
in the shoes bf thebatikrupt with respect to property sold conditionally. 
He does in the state of Ôhio. But we bave seen he does not in the 
State of l'enilsylvanîa. He stands iri thé shoes of the bankrupt, clothed 
with âll the rights which éreditors hâve at the time of the filing of the 
pétition j-SeeiFourth Street National Bank v. Millbourne Mills Co.'s 
Trustée» l?è Fèd. 177, 96 C. C. A; 639,/and SecuritylWarehôusing Co. 
VI Handv8©6 U. S. 415, Û7 Sup. Qt 730, 51 U Ed.; 1117. 

Thë'fffetilïoner in this case bas no standing toreCoverr the property, 
ând thé pétition Jriustbe dismissed. • 



, , : : FA.'WJvBS V. ASJKIRICAN. MOTOE CAR SALES. CO. 

' (Circuit Court, D. Minnesota, FOUrth- Division. March 18, 1910.) 

ÇORPQBATJOIÎS, (§ 668*)--FpBBiGN CoEPOBATIONS— OiVît. ACTtONS— pROCESS— 

■ ' À-DtHbElrt OR CAPACtlrt 6f' PÉRSëN SEBVEI). ' ' ' 

- Dèïèriaànt, a New York Oorfiôratlon, With Its prtneipal. ftlace of busi- 
ness iricOhio, was tlte esclugive salçg agent for certain jajitOmobiles. It 
had no deppt or warehou^e in Minnesp.ta, and at tbe tiiae the action was 
eom^^^enceji. had no property in that stàte. The sunimo^s' was served on 
B., Wt. B., and S. as défendarit's' résident agents. B. was defendaut's 
norfflwèstèrh saleis agent, woTking entirely on commission^ with authority 
only to; accept ordets froni dealers for automobiles, but not to make cou- 
tracts, àll of which were ciosed direct with défendant and payments made 
to the factory. M. B. was employed by défendant to travel in the nortlv 
westerri térritory. ascèrtain from déàtei-S what cars required uew part». 
to maKe lîstâiûf the jjarts so requlrea, sind send them to the company at 
Jts: tome: of8çe,;jaiMi ,4-i WPS a mechanic.; employed -i>y. défendant to repair, 
or I caui^ . to ;be repaUed, itU of its ai^tompbiles of IgOtS model needing or 
reqiiirihg repairs in.the'cîtj/ pï Minneapolis. flefiî,' tliàt, nOile of such 

/r^ I , ; , .; : ! — L- : ■f i Ht'' , 1 ;l -,- ; 'v •' : '-: — ;,; ri ■ . ." ; . 

•For other. esses seé same topic & § NU^paln Dpc.'A Am. Digs. 1907 to date. & Rep'r Indexes 
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représentatives wns the agent of défendant in such a sensé as to make 
service on liim service on détendant. 

[Ed. Note. — For other cases, see Corporations, C«nt. Dig. §§ 2C03-2G27 ; 
Dec. Dig. I 6G8.* 

Service of process on foreigu corporations, see notes to Eldred v. Ameri- 
can Palace Car Co., 45 C. G. A. 3 ; Cella Commission Co. v. Bolilinger, 78 
C. C. A. 473.] 

Action by Leslie H. Fawkes against the American Motor Car Sales 
Company. On motion to set aside the service of stimmons. Granted. 

Larrabee & Davies and John F. McGee, for plaintiff. 
Welch & Shearer, for défendant. 

WILLARD, District Judge. The plaintiff, a citizen of Minne- 
sota, brought this action in the district court of Hennepin county, 
Minn., against the défendant, a corporation organized under the laws 
of the State of New York. On the 14th day of February, 1910, the 
summons was served updn the défendant by the delivery of a copy 
to W. J. Bowman and another copy to M. R. Bookwalter, both of 
them then being in the city of Minneapolis, Minn., and on the 16th 
day of February, 1910, service was also made by delivering a copy 
of the summons to R. M. Shewmacher at Minneapolis. The défendant 
removed the case into this court, and now has appeared specially and 
moved to set aside the service of the summons. 

It appears from the évidence that the défendant is a corporation of 
the State of New York, with its principal place of business at Toledo, 
Ohio. Its exclusive business is the sale of two types of automobiles, 
known as the "Overland" and the "Marion" cars, of which it has the 
exclusive sale, but it does not manufacture the machines. On the 3d 
day of January, 1910, the défendant made a contract with Bowman, 
the person on whom the service was made, who then resided in the 
city of Minneapolis. It is stated in that contract that Bowman was 
employed by the défendant as its factory sales représentative in cer- 
tain territory, which comprised a part of Wisconsin, nearly ail of 
Minnesota, ail of North Dakota, a part of South Dakota, and a part 
of Montana. The powers that were given to Bowman by the con- 
tract, however, were spçcifically set forth therein. He was authorized 
to canvass the territory, establish dealers, and procure contracts with 
them to handle and sell the automobiles above menti oned. The con- 
tract and the other évidence offered on the hearing showed that the 
dealers whom Bowman was to secure were themselves to contract di- 
rectly with the company, and not with Bowman; that the contracts 
between thèse dealers and the company did not make the dealers the 
agents for the company, but constituted outright sales of the machines 
to them. They were required to pay for the machines before they 
left the factory at Indiânapolis ; or, if that was not donc, a draft for 
the price was attached to the bill of lading which accompanied the 
shipment, and the machine could not be obtained by the dealer or 
purchaser until the draft was paid. By the terms of his agency, Bow- 
man had no authority to make contracts binding upon the company 

•For other cases see same topic & 5 numeeh in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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for the sale of any machine, and he never had any machines in his 
possession in the state. The company maintained no warehouse or 
other depository for the machines or other property belonging to it 
in the state, and at the time this action was commenced had no prop- 
,erfy jnthis state. Eowmah rented an office in Minneapolis, but the 
expense thefeof was pàid entirely by him. Hé received no, salary 
f rom the défendant, and his compensation arose entirely from com- 
missions which the défendant paid him upon such machines as it 
might sell to dealers through his procurement. 

Three cases were cited in the argument which upon thç facts above 
stated must côntrôl the décision of this motion. One was decided in 
the Suprême Court of the United States (Green v. Chicago, Burling- 
ton & Quincy Railway Co., 205 U. S. 530, 27 Sup. Ct. 59,5, 51 h. Ed. 
916), another was decided in the Suprême Court of the state of Min- 
nesota (North Wisconsin Cattle Cd. v. Oregon Short Une R. R. Co. 
et. al., 105 Minn. 198, 117 H. W. 391), and the third wâs decided in 
thiscourt (Bo'ardman.v. S. S. McClurè Co,, 123 Ped. 614). 

In the first case — -Green v. C, B. & Q. Ry. Co.^the défendant em- 
ployed ohe Harry E. Heller and hired an office for him in Philadel- 
phià, designating him as district freigHt and passenger agent. His 
business was to solicit and procure passeingers and f reight to be trans- 
ported over'tjie defendant's lines, which did not exffend east of Chi- 
cago, In conducting this business sevéràlclerks and various traveling 
passenger and f reight agents were ërhployed. He sold no tickets and 
received no payments for tfansportation of f reight. Oçcasionally he 
sold to ràilroàd employés yfho already had tickets over intermediate 
Unes ordérs for reducedfates over the defendant's lines. In some 
cases, for the convenience ôf shippers who had received bills of lading 
from the initial line for goods roiïted over the defendàilt's lines, he 
gave in exchange therefor bills of lading over the defeiidant's lines. 
That action, was brought by the plaintifï, a citizen of Philadelphia, in 
the Circuit Court of the United States for the Èasterh District of 
Pennsylvanià, and service was made ùpOh Heller iti Philadelphia. 
,The court said: ' , 

"It is ob,vions that the défendant was doing there a considérable business 
of a certain kih<l,, although ' ttere was no carrlage of f reight or passeugers. 
* * '*^ ïhë' business 8ho#il in this casé ^ was, in substftnGe, hotliing more 
than that" Of solicltation; iWIthout undertaking to formulate any gênerai rvile 
deflning what transactions wlll constitute 'doing business' in ■ the sensé that 
iiabllity tp service is incuirrçdj.we thlnk thàttl^is is_ not enough to briug the 
défendant withiii the district so that process ckn be servedùpon it." 

In the second case, the one from Minnesota, it appeared that D. M. 
Gollins and^H. -F. Cacteii:H(vere in the employ gf the défendant the 
Union Pacific • Railroad'. Company, and that it aiaintainfid a perma- 
nent office in tihe city of Minneapolis for their use, and' hired. to assist 
them sdme othér employés. CoUins and Carter were engaged in in- 
fluencing :shippers of freight and prospective passengers to use the 
lines ofithe Union Pacific Railroad Company, no part of which ex- 
tended intq .Mirtnesota. - They did not raake contracta with shippers or 
passengers:,; but secured results, if at ail, by inducing sych/ passengers 
and shippers;, to route goods or buy tickets over the Union Pacific 
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lines. The business donc by them was fairly described as soliciting 
business for and advertising their employer. In carrying on this 
business, the company maintained in Minnesota a permanent office on 
a fairly extensive scale. The service of the summops was made upon 
the Union Pacific Company by delivering a copy to CoUins in Minne- 
apolis. The court said : 

"We hâve, then, the question whether upon the ultlmate facts herein stated 
the summons was duly served upon the défendant within the meauihg of our 
statute (R. L. 1905, §4109, suhd. 3), which reads as follows: 'If the défendant 
be a foreign corporation, the summons may be served by delivering a copy to 
any of its ofBcers or agents within the state. * * * The statute does not 
require in express ternis that tïie i'oreign corporation must be dolng business 
within the state in order to justify tlie service of a summous agaiust It uijon 
its agent ; but this is necessarily implled, for it could iiot be represented with- 
in the state by an agent uhless it was dolng business therein. * * * The 
statute, however, doés not define the charaCter of the business, the dolng of 
whleh in the state will subject It to the proeess of tlie court by service on its 
agents. It simply provides that service may be made upon the agents of the 
corporation. Therefore a f orëlgn corporation sending its agents Into this 
state impliedly consents tliat, if they do for it any acts which constltute dolng 
business within the state, as that term is deflned by its court, proeess agalnst 
it may be served on such agents. The solicitation of passenger and f reight 
traffic in the state is not within that terni. We aecordiiigly hold that the 
facts of this case do not .lustify the conclusion that the respondents herein 
were, or either of them, dolng business within this state, so as to authorize 
the service of the summons upon their soliciting agent." 

The last case, the one f rom this court, was decided by Judge Loch- 
ren. In that case the défendant, a New York corporation, was in the 
business of publishing books and othei" publications, including pe- 
riodicals, and including a magazine known as "McClure's." It cir- 
culated its magazines in Minnesota by mail from New York. In its 
magazine business the advertising receipts were twice its circulation 
receipts. It did a large aidvertising business in Minnesota, which it 
obtained there throiigh its travéling sdlicitors, and especially through 
lyittle, the rnan upon whoth service ih this case was made. Little 
traveled through the Western states, including Minnesota, working 
up advertising business for the magazine, and soliciting and taking 
orders for advertising. He cb'uld only quote rates as fixed by the 
home office; and his orders as to spacé' and copy were subject to the 
approval of thè^horpe office. He could not make definite contracte, 
but took orders , and submîtted them to the de fendant. 

Reférririg to the 'Minnesota statute relating to the service of ,pro- 
cess upon fôrèign corporations, the court said: 

"I thlnk it would be golng too farto hold that under this statute a jobbing 
corporation who bas travéling imen sent th,rough,the couptry to solicit prders 
for goods or wares can be held, under a statute lllie this, to be dolng business 
wherever those solicitors go, and that it is llable to be served wlth proeess by 
delivering copies of the proeess: to such travéling men going aboiit the coun- 
try. They would not be transactlng the gèiieral business of the corporations, 
which would be to sell goods, either goods that they were deallbg In or goods 
that they were manuf acturing. * * * It does not seem to me that it is 
transactlng, business in Minnesota simply byj^aving solicitors for advertise- 
inents hère, and that appears to hâve beén.the extent of Mr. Llttle's business. 
The testimony of those who are presumed to hâve knowjedge on the subject, 
of Mr. Little ' himself, and of Mr. Brady Is that he had ho authority to nip^ke 
coiitracts, even for advertisements, but simply to solkit orders, to procure 
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persons to forward iîroposed adveTtisemènts to ' the compauy, or perhaps he 
took;the prpposed advertisements, and forwarded them blpiself,- aiid that from 
thp rates, whicli are aiade public In the magazine,; or In instructions whlch he 
h^a fie oould assure the persons pf whqih hè sollclted advertisements in re- 
spect tp the rates, and what would be'bBarged for the advertisements if they 
wërë ' iisertèd, but he dld not makë deflnlte contracta. 'Tlie ilame which such 
person assumes, even with the linowledge of hls prlattipal, will not be con- 
trolling, when the real character of hls epiployment appe^rs. I thiuk It was 
éniii'ély like the èniployment of orditiary travellng mèïi or ruuners, who 
d.bi]l?t!les8 /are able to name the priées !pf goods for Whlch' they seek orders, 
al'tiiçltigh tiey may not be able to make deflriite contracts that ail thèse orders 
wlll be supplied. The dealer may not have the goods to 'supj)ly them, and 
mày be unable to flll the order, nor'reqtilt'ed to do it." 

In thC; case of the Mechanical Appljance Co. y/Ca^ipman (decided 
by the Suprême Court of the United States on jatiuary 3, 1910) 315 
U. S. 437, 30 Sup. et. 125; 54 I;.;fîd. — , it was held that the défend- 
ant çot-jibration was nipt doing busitiess in the staté of Missouri at 
the tirne c)f the attempted service of process, and .that the person 
named in the return of the sheriflf was pot at that time the duly au- 
thorized agent of the défendant' corporation. The décision, however, , 
does no^, State the facts which appëared from the affidavits presented 
in that case, ,' ,,_,,, 

The facts in the case at bar bring it within the threç décisions first 
above cited. Bowman had no authority to make any contracts for 
the sale ofany autornobiles. His powers were Umited to soHciting or- 
ders and submitting them to the défendant at its office éither in Toledo 
or Indianapôlis, and th^ definite agrëement was there . tnade. 

Some évidence was ihtroduced by the plaintifif; tending to show that 
the défendant had held Bowman out as being its agent, and that he did 
business, under the name of the "Northwestern Overîand Company, W. 
J. Bowrnan, Manager." But, as said by JudgeXoçhren in the case 
last cite4, "the name which such person assumes,; even with the knowl- 
edge of his principal, wili not he controlling, wlien tiié real character 
of his employment appears," The samç doctrine was anhounced by 
the Suprême Court of IVlinijesota in the case of Wold v. J. B. Coït 
Co., lÛg'Minn. 386, 114 N. W. 243., ^The court. there said: . 

"It appears from the affldatits that :BuTt was not In f&çt; the agent of the 
corporation, but that he was engaged in selUng an, acétylène gas generator, 
manufactured by the corporation, in certain countiés in. ïhe state of Minne- 
sota, under clrcumstances which mlght posslbly jiistlfy 'à' court in holding 
that the corporation • had held film out as its agent, ànd would théref ore be 
estopped in the action from denying that he,waB its agent, The question Is 
whether jurlsdlction over a foreign cprfioration can be obta:ihed by the serv- 
ice of the suiiimorisupon a person who Is not in faCt -its agent, but who may 
for the purpose of the trial bè held an agent by the a;^plicatlon of the doc- 
trine of estoppel." 

That question the court proceeded to discussàiïd décide in the nég- 
ative, saying:,! 

"It is wéli settled by àutlïorlty that the agent upon whoiB service may be 
made muBt b,e ôhe havlng In fact a représeiltatlve capaclty. in Prof. Beale's 
récent wor|c On Foreign Corporations (section 271) it is said: 'A person who is 
not reàllyemployed by the corporation, ;bùtls nierely an agent by estoppel or 
by construction of law, Is net a proper person to serve.' " 
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The service of the process upon Bo^yman was not a sufficient serv- 
ice upon the company. Nor can the Service upoh Shewmacher and 
Bookwalter be sustained, The former was a merè mechanic em- 
ployed by the défendant sihce the 24th day of January, 1910, solely to 
repair or cause to be repaired ail Overland automobiles of the 1909 
model needing or requiring repairs in the city of Minneapolis. Book- 
walter on the 24th day of January, 1910, entered iftto the employ of 
the défendant upon an âgreement, by the terms of which he was to 
travel about in the northwestem territôry and interview dealers hand- 
ling Overland automobiles, and ascertain from such dealers what 
Overland cars, if any, in their territôry required any parts, and, if so, 
what parts in the way of repairs they required; also to make lists of 
the parts so required in the various localities and send in to the com- 
pany at its home office in Toledo, Ohio, orders for such parts. Book- 
walter also stated in his affidavit that the défendant company had no 
dépôt or warehouse in Minneapolis for storing and distributing cars, 
supplies, or parts for said machines, and has not had since he has been 
in their employ any dépôt or warehouse in Minneapolis for the stor- 
ing or distribution of cars, supplies, or parts of said machines. 

The motion to set aside the service of the summons, upon Book- 
walter, Bowman, and Shewmacher is granted, and the service of the 
summons upon each one of the three persons above named is hereby 
set aside and declared void. 



UNITED STATES v. LEHIGH VALLEY K. 00. 

(Circuit Court, E. D. Pennsylvanla. Marcli 7, 1910.) 

No. 97. 

Action by the United States against the Lehigh Valley Rajlroad 
Company. On motion to dismiss without préjudice. Denied, and de- 
fendant's motion to dismiss absolutely granted. 

See, also, 162 Fed. 410, and 164 Fed. 215. 

Edwin P. Grosvenor, Sp. Asst., and George W. Wickersham, Atty. 
Gen., for the United States. 

J. F. Schapperkotter, Robert W. De Forrest, and John G. Johnson, 
for défendant. 

Before GRAY, BUFFINGTON, and LANNING, Circuit Judges. 

PER CURIAM. In considering this motion it must be remembered 
that the decree of the Suprême Court in the matter of the appealfrom 
the decree of this court in the présent case is in thèse words: 

"It Is now hère ordered and àdjudged that the judgment of the said Circuit 
Court In this cause be and the same is hereby reversed ; and it is further or- 
dered that this cause be and the same is hereby remauded to the said Circuit 
Court for further proceedings in conformity with the oijinion of this court." 

As we read that opinion, the Suprême Court has decided on the 
facts set forth in the bills and answers of the several cases before it 
that the holding by one of the défendant companiea of the entire stock 
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loi a . bpna fide cprpçf a|ÏQnj *anc} the cjontrol thereby resulting to it i rom 
.itspp^er, and thg, e^^erçise tliereoï, "to, appoint its ,dirçç;tors and man- 
,^§;its business, does.pqlfgive such railroa4, cornpa'ny râny interest, di- 
rect or indirect, in'^^liè'iCoal whici^ may be mined by such corporation 
..and transported in interstate commerce over the.linesof such railroad 
compaijy within, the meaning of thèse words as cpntai'ned in the act 
under reyiew,. In the bill of çoaiplaint filed in this cause it is alleged: 

• "That the ■ def eudanti ithe Leliigli Valley . KailroaU Company] is, aud lias 
been contlnuously slnce; lonf? before tbe said Ist day of May, in the year 1008. 
the owner of the entlre , capital stock of the Lehigh. Valley' Cdai Conniany and 
of cbxe' Brothers & Coihiiany, Incorporated, corporations of the said state of 
Pennsylvania, and that it thus controls, and bas been controlling, the élection 
of tbe dlrectors or managers of said coal companies. Tliat s^id, coal couipa- 
nies hold, i JDy , conveyances andleases made long before the said Ist day of 
May, in tbe year 1908, anthracite coal^lands and coal mines situated and be- 
ing in thè countles of Carbon, Léhlgh, Luzerne, and Wyoming, In the said state 
of Pennsylvania'; but said coal lands ànd eoal mines are, as they bave been 
contlnuously since long before the said Ist day of May, in the year 1908, now 
being pperated, In the mlHing of anthracite coal, by and ijuder the direct man- 
agement ,of the respective présidents and dlrectors of said coal companies, tbe 
presldéiitot eachof said coal companies being, as he has been for a long time 
past, thef^ésident of the défendant, and a majority of the dlrectors of eacli 
of said coal companies being offlcers or directors of the défendant, as they 
hâve heen for, a long time past. Tbat by vlrtue of the ownersijjp pf the entire 
capital stock of said companies by thè' défendant, as hèreinbèforé stated, the 
défendant owns said coal lands and coal mines, and the anthracite coal therein 
or thereupon, and mined and being mlned, therefrom, * * * and that by 
virtue of the management of said coal companies by certain of the offlcers of 
the défendant, as hereinbefore stated, the opérations of said coal companies 
in the mining .of ailthracite cOal. hâve been, and are now being, earried ou by 
and under the authority of the défendant" 
',■■ ,■■.../ .■ : 

. The défendant, while denying the légal conclusion f rom the material 
facts thus aljeged by the bill of complaint — 

" * * * admlts that it is now and hafe been for many years past the owner 
of shares of thë capital stock .of the coal companies named in the bill of com- 
plaint, and allèges In regard thereto as foUows: This deferidant now owns 
the entire capital stock of the Lehigh Valley Coal Company." 

With thèse averments of the bill and the answer before it, and the 
cause having been heard on the pleadings, the Suprême Court in its 
opinion said; '■ 

"It remains to détermine the nature and character of the interest embraced 
In the wdrûa 'lii which it Is Interested directly or Indirectly.' The contention 
of the government that the clause forbids a railroad eompany to transport any 
commodity manufactured,,pilned, or produced, or owned In whole or in part, 
etc., by a bona fide corporation in whlch tlie transporting carrier holds a 
stock Interest, howèver sniall, Is based upon the assumptlon that such prohi- 
bition is embraced in the words we are considerlng. The opposing contention, 
however,; is , that interest, direct or indirect, inçludes only commodities in 
vvhich a carrieî' lias a légal Interest, ànd theréfore does not exclude the right 
to carry eommoditles which hâve . been manufactured, mined, produced, or 
owned by a sep^ràte and. distinct corporation, slmply because the transporfin.s; 
carrier may be Interested in the producing, etc., corporation as ah owner uf 
stocli therein. If the words in question are to, be takeii as embracing only a 
leg'^1 or équitable, Interest in the commodities to which they refer, they canuot 
be hield t6 Include commodities manufactured, mined, produced, or owned, etc., 
by li distîhet corporation, mereiy becaUse of a ^tock ownershlp of the carrier. 
Pullman Palace Car Co. v. Missouri Pacific II. R., 115 U. S. 587 [G Sup. Ct. 
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194, 29 L. Ed. 499] ; Conley v. Mathlespn Alkali Work^, :l,90 U. S. 406 [23 Sup. 
et. 728, 47 L. Ed. 1113]. And that thls Is well settled also In the law of Penn- 
sylvania Is not questloned. It Is uiineeessary to pursuè the subject in morei 
détail, since It is conceded in the argument for the government ' that if the 
clause embraces only a légal interest in an article or commodity It cannot be 
held to include a prohibition agalnst carrylng a commodity simply because it 
had been manufactured, mlned, or produced, or is owned, by a corporation In 
which the carrier is a stockholder. The contention of the government sub- 
stantlally rests upon the assumption that nnless the words be glven the mean- 
ing contended for they are without signiflcanee. That this is clearly not the 
case is well lllustrated by the New Haven Case, supra [200 U. S. 361, 26 Sup. 
et. 272, 50 ti. Ed. 515]. In that case the Chesapeake & Ohio Eailway Com- 
pany, it was shown, at one tlme not only directly engaged In buying, selling, 
and transporting coal, but subsequently, when a statute was passed in ^yest 
Virginia prohibiting sueh deallngs, it resort'ed to indirect methods for the iSon- 
tinuance of its préviens practlce. It may well be that the very object of the 
provision wàs to reach and render Impossible the sùccessful employment of 
methods of the character referred to. Certain it is, however, that In the lég- 
islative progress of the clause In the Sepate, where the clause origlnated, an 
amendment In spécifie terms, causing the clause to embrace stock ownershlp, 
was rejected, and ImmedIately upon such rejectlon an amendment, expressly 
declarlng that Interest, direct or Indirect, was Intended, among other thlngs, 
to embrace the prohibition of carrylng a commodity manufactured, mined, 
produced, or owned by a corporation In which a railroad company was inter- 
ested as a stockholder, was also rejected. 40 Oong. Rec. (1906) pt. 7, pp. 7012- 
7014. And the considérations just stated we think completely dispose of the 
contention that stock ownershlp must hâve been In the mind of Congress, and 
therefore must b« treated as though embraced within the evil Intended to be 
remedied, since It cannot In reason be assumed that there Is a duty to extend 
the meaning of a statute beyond its légal sènse upon the theory that a provi- 
sion which was expressly excluded wàs Intended to be ineliided. If It be that 
the mindof Congress was flxed on the transporta tlon by a carrier of any com- 
modity produced by a corporation In which the carrier held stock, when we 
think thé fallure to provide for such a contlngency In express language gives 
rise to the Implication that It was not the purposè to Include It, at ail events. 
In view of the far-reachlng conséquences of giving the statute such a con- 
struction as that contended for, as Indicated by the statement taken f rom the 
answers and returns which we hâve prevlously Inserted in the margin, and of 
the questions of constitutional power which would arise If that construction 
was adopted, we hold the contention of the government not well f ounded. We 
then construe the statute as prohibiting a railroad company engaged in Inter- 
state commerce from transporting In such commerce articles or commodities 
under the foUowlng circumstances and conditions: • * * When the car- 
rier at the time of transportation has an Interest, direct or Indirect, tn'a légal 
or équitable sensé In the article or commodity, not Including, therefore, arti- 
cles or commodities manufactured, mined, produced, or owned, etc., by a bona 
fide corporation in which the railroad company Ig a stockholder." 

The counsel for the complainant, after the reinstatement of the 
cause, appHed to this court for leave to amend the bill of complaint. 
The court thought the application should be denied, and accordingly 
did deiiy it. Thereupon the counsel for the government moved to dis- 
miss the bill of complaint without préjudice, which motion was op- 
posed by counsel for the défendant. The court having declined to 
grant this motion, the coimsel for the défendant thereupon moved to 
dismiss the bill absolutely. The court then inquired of counsel for 
the government whether, in view of the premises, it was desired to 
hâve the cause stand for further proceedings in this court, and upon 
the statement that the government woùld not proceed any further 
in this court in view of the fact that the amendment had been disal- 
lowed, our conclusion is that the bill should be dismissed absolutely 



upon thé ill^^ybifiS.'Sf^.t^^^^ and aiiswer. It willbe observed that 
this case difers frorri:: United States, y. Delaware, Làckawanna & 
Western Railroad Company, 213 U. S. 3GG, 29 Sup. Ct. .■)2r, "il L 
Ed 836, in whicli, uport its reinstatemeht, an mjunction was ordered 
to be issued. , 



In le MARKS. 

(District Court. E. D I?eunsj'lvàiiia Febninrj 21, IftlO) 

No. 2,1.j2. 

1. ]$ANKBUPTOy (§ 136*)— WlTHIIO:f.DINO ASSETS— CONTEJfPT— Pi NI<)irMrVT— 
I DEFJENSiSjS. 

A bap^piipt shpuld not be committed for contempt for fiilnie to coniply 
with an q^-fier ,reqn}rins him to turii o\ei nioum tl; his tru«!tee allegod to 
hâve bççjij ult^lieltl, whefe the tourt -s ,toiniiite(l ,1;liat tiie l).iiiknii>t is 
wlthout iç^isipï^l abUitj to C'oniiJli ^ 

IBd. ilKi^itçi-r^For other cases, see Bankriiptcj . U^n, Ï)J^ § 13b *J 

2 BAMKftt'iTC'r'Hgi 136*) WlTHIIOLDlNO 'ASSETS— ('OKTBlin-T-PuKlSIIlll!,\T^ 

HïAKINé " 'I 

AVb( r^ àti ordei', findîng that h bankropt had retalnfeâ f rom bis tru'.teo 
a (Tf tiiiH Siiiri of money rind directlng the piuiiient tht>reof. hnd l)eeii. pre- 
vîcHKîIV aftipjttBd by the District (»ott and reni<llned unappe.iléd luuû, it 
>\ou'd not be 'reviewed by siich court in a piooeedlng 't» piinish the Uink- 
1 up( foV t'oiitempt in tyilîng to coiuply therewith 

I M Note^'— t'or otiier caèes, see Bankfifpto , l->6é. Dîg § 130 *] 

3. BA>rkJfUPTCÏ <| 13G*) — WITHHOLDING ASSEIS— CoSTEMFi;— PuMSIIMPNT— 
KVIDKNC|:.| II, i 

lu a procepding to puolsj} a baul^rupt for contçnjirt i» failms to coiuijly 
with an order requiriiijg tjm to tu^u ov,er witbheld aS^ets,,to lus tru.'-toe, 
evidencj^^ Jitsld to re<niireja flndiins that the buuKrupt l;nad not pieseiit 4bH- 
ity to cojuply, and was nôt rberefore sub.îect to iticarceratioi» for con- 
tempt I j r , 

[Ed. Note— ^For other cases, see Bankuiptcy, Dec. Dig § 13(1 *J 

, In the matitiei: of the bankruptcy of Jaçob M. Marks.' On iule to 
commit bankrupt for contempt, Rule discharged. i>< 
\ See, 'ahd, 171 Fed. ,281. 

Georg-e Wentwodrth Carr, for trusteei. -, 

Joseph L. 'Greenwaîd, ■for bankrupti 

J. B. iMcPî^feïiSOK, niiftrict'Jhtî^e In Septerfbcr, l<)Ofi, after a 
prolohgedTinïirwery^carefuh-irîvesiogatiQni the rjefjeree; found as a fact 
that in Janiiaryîi 1905i, the bankrupt hkdabout $8,000 telonging to the 
estate' in his Ipossessioniotrltèiaer^hisr-cOntroi;,': anë tjhereupon.directèd 
him to pay'ithât sum tar:the trustéeawithin 20 days. 'An application 
to; revokeitiïéocEafdéi'ifollowJedj-^d ita)'F!ebruary,,lS08^ the'referee first 
fëdtiCedi'tWè ?pKmrit itoi $8 ,60û in. rcaind figures, and then!;rfivoked the 
ordér âl't.«>gel6ei».TJ.Ori Jtinetgè, '1909ylthe District ! Court 'Hiffirmed the 
feduGtipri'i'ibdp slet^aside the'rèvoeatioïi; and; as ho irfeview of this 
action Wa* âSkfed-'fof, theistarting'ipeint'of^ the;preîs«nti.inquiry is the 
ét'dëT of^aifiSffflâiKiel; '■■'■ ^ '-^-v : .■.>-;..t -; , ;■■'', V,: [jn/;;- -,:■. ^ ,— ■ ^ ,' 
^ Fdr thé' 'pufpoge ^af enforciwg if the trustée obtaÎTidd a'.rule requir- 
ing- thé bàhkFiiljt'ey' show tatAé why he should not bei committed for 

' i ' ' iJ' ' Xiii bo&ULlU-wb M ' i Il'lf i 'f' ' !' ; ' , '. ' ■ . ■ ■ 7 . ' I i' .,:s, — ' '- 

*Por other casos see same toplc & g numbêr In Dec. & Am. Digs. 1907 tb date, & Rep'r Indexes 
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contempt in failing to pay. He answered the rule, and a hearing was 
had before me in open court on December 29 and 30, 1909, when such 
testimony was presented as either party desired to offer. The ques- 
tion for décision is whether the bankrupt should be committed to 
prison for f ailure to comply with the order of June 24th ; and upon 
this question the brief of the trustee's counsel concèdes that: 

"AU tlie cases are iwactically hartaonious In the déclaration that, if the 
court is "co.iiicinced that the bankrupt is unable to comply with the order, he 
should not, he committed for contempt. Without the physical ability to com- 
ply, there can be no contempt." 

Unquestionably that is the rule in this circuit. The Court of Ap- 
peals approved it in Trust Co- v: Wallis, 11 Am. Bank. R. 360, 12fi 
Fed. 464, 61 C. C. A, 342^and there are décisions elsewhere to the 
same effect. It will be ôbserved that the présent case dififers from 
those which involved the preliminary question whether the référée 
or the District Court shoùld make an order on the bankrupt to pay 
money or dehver goods. Hère that point has b'een passed. It has 
been finally decided that in February, 1908, the bankrupt had in his 
possession or tinder his control the sum of $3,000 belonging to his 
estate in bSnkruptcy ; and it only remains to inquire whether he is 
now able to pay. In this proceeding the court will not re-'examine the 
question whether the order should ever hâve been made— either at ail. 
or in the particular amount fixed by the référée. The trustée has 
therefore an unimpeacliable right to the money specificd in the order, 
and presumptively the bankrupt is able to pay it ; but the admission 
must nevertheless be made that the presumption may not correspond 
with the fact, and that in reality the bankrupt cannot comply with 
the order. Unless he has the physical ability to cotnply, he should not 
be committed for contempt. In practical effect, âlthoùgh perhaps not 
in légal conternplation, this would fevive the abblished penalty of im- 
prisonment for debt. If he cannot pay, and if this inability is the re- 
suit of his own criminal act, he may, of course, be punished by the 
criminal law, although no civil remedy may be available in the situ- 
ation. Even if he has misappropriated the money, the court has not 
the power tô irnprison' him in a proceeding for contempt ; fOr this 
would deprive him of his constitutional right to submit the charge of 
misappropriation to a jury in the proper criminal, court, and would 
deprive him, also, of the inséparable right to be exempt from impris- 
onment for such an offense until he shall hâve been lawfully convict- 
ed. And it is also true that ihe cannot be imprisôned in a proceeding 
for contempt, if for any other reason he cannot produce the mohey; 
for thé court cannot imprison as a punishment. It can only imprison 
to compel qtjedience to its or(^er. But with an order to pay in force 
against him, and with the need to overcome the presumption of his 
ability. tO' comply, it will no dDubt happen at times that a bankrupt 
may fail, tq meet the burden of ,p-roof, and rnay be obliged to gOrto 
jail until he satisfies the court that he was telling the truth wheh he 
pleaded poverty. Certàinly his bâre déniai of présent ability tô pay 
may be properly regarded with suspicion, and he may be required to 
satisfy the court with clearness that obédience ■ to the order is whôlly 
beyond his .powiér. \ 3uçh. situations must be devait with as they arise. 
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No getiei^ai , f ule can be laid'ddwn, and each case must stand upon 
its pwh|fcicts. A décision upôrt'the gênerai subject has been recently 
reported îrotn the Second Circuit. Re Stavrahn (C. C. A.) 174 Fed. 

330,' ;,; ' 

In the, présent case T cannot escape from the conclusion that the 
bankrupt is npw unable to comply with the order. The évidence sat- 
isne.s'nié'thât he. is in straitened circumstarices, a merchant in a very 
small.,,way, practically living frpm hand to mouth, and barely able 
to make a scanty livelihood for himself and his household. In my 
opinipn, to commit him to prison ;Would not obtain a dollar for his 
cfe.dito^'s, but :WOuld simply result in desti;oying what little business 
he has rnanaged to acquire, and woùld probàbly reduce those dépend- . 
ent upon him to penury. , It is aiready clear to me thât the court would 
be obliged to release him after an unproductive confinement of several 
weeks or months, and I do npt think I hâve the right to imprison 
him at ail, unless fher^ is at lea.st a doùbt concerning his ability to 
compîy with the order. In a doubtful case, I think itis clear that the 
cour;t,has the right, and may.b.e under the d.uty, to resprt to imprison- 
ment in order tQ.);,est the sipçerity of the bànkrupt's' déniai, 
.^The r^ile i§ .discharged., ,-, 



: In re QUINN. 

(District CiouTt, B. D. New York. October 7, 1909 

1. CEmïNAi, I,AW ( 242*)— Place or Triai,— Removal or Défendant. 

On a eomplalnt for the removal of a défendant to another fédéral dis- 
trict for txial,! w'iiere the Inâlctment is inbluded as a part of the com- 
, plaint, It is Ufinecessary to wnslder whether ail of .,tlie /counts would lie 
sustained on demurrér ; the sole guestion béiiig wliettier there was prob- 
able cause Bhown that the défendant commlttéd iii thë district to wbich 
the removal Is sougbt the offense for Which he is held. 

[Ed. Note.^^For other cases, see Orimlnai Law, Dec. Dig. § 242.*] 

2. Ckiminal Law (§242*) — Place of Trial— ESmo val of Défendant. 

On an application; for the removal of a défendant to another fédéral 
district for trial, the question whether there was probable cause shown 
that the défendant committed in the district to which the removal Is 
sought the offense for which he was held ninst be determined by the court 
to which application for removal is made. ' 

: [Ed. Note. — For other cases, see Criminal Law, Cent. Dig. § 510; Dec. 
Dlg: § 242.*] , -r 

3. Habeas Coepus (I 19*) — PbOCeedings Reviewable— Application foe 

• Removal oF Défendant fobThial. . 

The décision of the. court, to wMch an application for removal of a de- 
fendant to another fédéral district for trial is made, that probable cause 
is shown, is not reViewable.sofar as thé correctness of the décision Is 
ooncerned, by habeas corpus. : ' ■ : . 

[Ed. Note.^For other cases, See Habeas Corpus, Dec.' Dig. § 19.*] 

In the mattèr of the applicatioii for removal of Joseph T. Quinn to 
the Southern district of New York'. Granted. 

Léo Oppenheimer, for petitioner. 

William J, .Youngs, U. S. Atty. 

•For other cases see same topic & § numbee lu Dec. & Am. Dlgs. 1907 tb date, & Rep'r Indexe» 
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CHATFIELD, District Judge. The îndictment, ^which is made a 
part of the complaint, sets f orth successively counts charging three in- 
dividuals with (1) conspiracy, in the Southern district of New York, to 
commit an offense by effecting and aiding in effecting an entry of cer- 
tain goods, wares, and merchandise dutiable by law, at less than the true 
weight thereof, at the port of New York; (2) conspiracy to defraud the 
United States of moneys due as duty upon the importation of certain 
cheese, to be imported and entered by the two individuals who are 
named as co-conspirators with the défendant hère. 

The indictment also contains four counts charging the three men in 
question with having unlawfuUy effected and aided in efifecting an 
entry of certain cheese at less than the true weight. Each of thèse 
last counts attributes certain steps in the transaction to the other two 
défendants, and certain steps to the défendant whose removal is now 
sought, but does not seem to charge joint participation in the acts at- 
tributed to each. 

The conspiracy counts do not go into great détail, except in reciting 
the overt acts. The rerripval of the défendant Quinn is now sought 
upon a complaint charging him with having conspired with the other 
two men, with whom he is indicted, to commit an offense against the 
United States, by effecting and aiding in effecting an entry of goods, 
to wit, cheese, at less than the true weight thereof. 

It will be seen that, treating the indictment merely as an afifidavit, or 
as a part of the record, it is unnecessary to consider whether ail of the 
counts in the indictment would be sustained on demurrer. The sole 
question under discussion is whether there was probable cause, shown 
by the record, that the défendant committed, in the Southern district 
of New York, the oft'ense for whîch he has been held by the commis- 
sioner in this district for trial in the Southern district. 

Taking the allégations of ail the différent counts of the indictment, 
together with the évidence before the commi.ssioner hère, there seems 
to be abundant reason for holding that the défendant should be taken 
to the Southern district of New York, and that any discussion as to 
the exact form of the particular charges to which he may be called to 
plead be had there. The décision in the case of Tinsley v. Treat,'20ô 
U. S. 20, 27 Sup. Ct. 430, 51 U. Ed. 689, merely requires this court to 
détermine that probable cause exists, and does not alter the rule, es- 
tablished in the cases of Beavers v. Henkel, 194 U. S. 73, 24 Sup. Ct. 
605, 48 E: Ed. 883, and Benson v. Henkél, 198 U. S. 1, 25 Sup. Ct. 569, 
49 L. Ed. 919, that hearing upon an application for removal is not 
équivalent to the argument of a demurrer upon ail the counts of the 
indictment. 

The question of probable cause comes up on the application for re- 
moval, and, if decided advefsely to the défendant, is not reviewable, 
so far as the correctness of décision is concerned, by habeas corpus. 
Riggins v. United States, 199 U. S- 547, 26 Sup. Ct. 147, 50 L. Ed. 303. 
In the particular case at bar the writ of habeas corpus and return 
thereto disclose no defect of jurisdiction. Nor do the records pro- 
duced by the writs of habeas corpus or certiorari show that no such 
crime as is charged could hâve been committed. 

The writs of habeas corpus and of certiorari will be dismissed, and 
the order of removal granted. 
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, MEMORANDUM DECISIONS. 



CARONbELÉT'dANAL & NAVIGATION 00. v. DEMOURELLB. (Circuit 
Court of Appeals, Fiftli Circuit. Aprli 12, 1910;) No. 1,952. Appeal from the 
District Court of the Duitéd States for tUe Bastern District of Louisiana. 
Before PAEEîfiîB, McCORMICK, àud Î5HBLBY, Circuit Judges. 

PER CURIAM. Ili affirijiing tlie judgment of tliis case, we flled no written 
opiniou, beçausç tlie points involved were well known to tlie parties, and 
wë were not called on to make,a déclaration of law for other than this par- 
ticular case, whicli case showè tliat there was neither request nor oppor- 
tunlty to pàytolls-in tlie canal until the inccming vessel should i ich tlie 
Old Basin.and ruje. No. 33, relied uponby the appellants, was in elïeet au 
invitation, tp incpming sailing yessels to come up to the harbor under sail, 
and there vyas négligently nlbored in the càiial a crib 6Î logs, which to some 
extent obstructêd narigation, and neàr by there was a sfump, very near to 
the channel, four feet under water, upon which the Lolita struck and re- 
ceived her damages. The "damages allow«d in the District Court, though as- 
signed as error, dfd not appear to be cpntested on thehearing, and they 
were sub?tai}t>aily proved in the record. Thé petltibn for rehearing is de- 
nied. 



FOSTER V. BOULO. (Circuit Court ofAppeals, Fifth Circuit. Mareh 29. 
1910.) No.'^QQp. ? In erroy tp tlie Circuit Court of the; United States for the 
Soi)thern District of Alabama. Peter J. Haœilton, for plaintifCin error. H. 
Pillans, for défendant in error. Before PARDEE, McCORilICK, ànd SHEL- 
BY, -Circuit Jtiâg;#'. ; . , ■, , ,,., 

i'ER CUittllà.; Wlth ail the évidence otfëred by thé plaintiff below adnilt- 
ted, we <até oi ■èïiiriioTi th£Ét It is lusuiiieieiït to: establlsh title to the lot in eon- 
trov©r»y;. Kesiâés; èeië Bpulb v. jN. 0,151;^ T. R. R., 55 Ala. 480-493. But, 
however this may be,' the plfjintiff's «iaii» |s barred by Hie s;tatute of limita- 
tions of the st^te^ôf Alabamfî, ^s construed by the Sppreme Court of that 
stafe. See Wbohstpck IronCb. V. Fnllenwider, 87 Àla. 584, 6 South. 197, 13 
Ani. St. Rep. 73;' liowery v. Davis (Ala.) 8 South. 79. The Judgment of the 
Circuit XLfoiirt'ls'afflrmed. , ;; - ■ ' ' : o-j 



ïlTypP et'àl. *. WDWEIJj et al.. (Circuit Court of Appénls' Fifth Circuit. 
Aitril 12; 1910.) :'Nôl 2,048.' Apiieal frdm the Circuit Court of the United 
States for thé Southern District of Gebrgia. \. For opinion ) below, see 170 Ped. 
174. Du: Potït fiufeçry, J. H. H.^&11. and T. S- : FeWer, for appellants. John I. 
HaJl,.W. G. .SmlthpT. E.; Ryals, -W. .J. Grape. James Li Andersen, George S., 
Jones, N. E. .fïà^çris. Chas. I}., Hall. Jr., R. D. Andersen. Walter A. Harris, 
and J. E;. Hàrris. fèr appellees'. • Beforfe PARDEE, McOÔRMICK, and SHEL- 
BY, Circuit JUfffeeS. : ' m-v 

iPERCURIAMi iîTtie original .diecree,'as';aîarmed! in this court, required ail 
the property of the défendant Huff to be sold to pay ofC, adjust, and satlsfy 
the many: Uep&jtfieçeon, ;aud in .t^econduct .çiud flaanag^^jient of -the sale cpm- 
plain'ed of thè| triaUjudge had' and exerçised a sound, distretlon. As the case 
ispreséht'eà' by'^the_ record, we conchirfé tliat "the sale iii question was prop- 
erly cohflrnied. The decree tipjjealedftom ts lafflrmed, and, considering the 
large amouritiof ftmds tied upbytKe ap.p,eal,i mandate will issue at once. 



JAMEÎS JGÏBBONY & eO: y. ENGBLOM:.et al.' (Circuit Court pf Appeals. 
Fifth Circuit. March 15; 191<).),, No. l,97^.^y^pppa] from the, District Coiu-t 
of the' United Btates: for tb^e ,^Qiithern Disfrlctof. Alabama. T. JL Stevens 
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and Joseph H. Lyons, for appellant John W. McAlplne and H. PlUans, for 
appellees. Before PARDEE, McCORMIGK, and SHELBÏ, Circuit Judgee. 

PER CURIAM. In thls case It Is difflcult to see ho-w the Russlan shlp 
Sylfid, whlch, at the instance of and for ttie beneflt of the llbelants, -was 
laken possession of by the harbor master and moved from Its dock, can be 
held liable to the libelants for any collision whlch resulted from or foUowed 
such moving; and yre agrée with the trial judgé that there was not suf- 
flclent évidence to establish négligence or fault agalnst the pllot The de- 
crée of the District Court (169 Fed. 995) Is afflrmed. 



THOMPSON V. DUNNINGTON. (Circuit Court of Appeals, Fourth Circuit. 
February 28, 1910.) No. 941. Oa Pétition tp Superintend and Revise, in Mat- 
ter of Law, Proceedlngs bf the District Court of the United States for the 
Bastern District of Virginia, at Richmond. George Bryan and E. B. Thom- 
ason (Thomason & Minor, on the briefs), for petitioner. J. T. Coleman (Cole- 
man, Eîasley & Coleman, on the briefs), for respondent. Before PRITCHARD, 
Circuit Judge, and BOYD and DAÏTON, District Judges. 

PER CURIAM. After careful considération of thls record, v?e are clearly 
of the opinion that the alleged errors sought to be revlsed and corrected pré- 
sent not alone questions of law but of f act, and should, therefore, bave been 
brought hère by appeal; but, while we reach this conclusion, we neverthe- 
less reallze the case bas been properly determlned on Its merits. Coder, Trus- 
tée, V. Arts, 213 U. S. 223, 29 Sup. Ct. 436, 53 L. Ed. 772; Steiner v. Marshall, 
140 Fed. 710. 72 C. C, A. 103; Kenova L. & T. Co. v. Graham, 135 Fed. 717, 
68 C. 0. A. 355. Pétition dismis'<ed. 



WRIGHT et al. v. BLACK. (Circuit Court of Appeals, Fourth carcult. 
February 21, 1910.) No. 909. In Error to the Circuit Court of the United 
States for the Northern District of West Virginia, at Wheeling. J. P. Hand- 
lan and Henry M. Russell, for plaintlffs lu error. William Erksklne, Benja- 
min S. Allison, and Edward Kibler, for défendant in error. Before PRIT- 
CHAKD, Circuit Judge, and BRAWLEY and CONNOR, District Judges. 

PER CURIAM. This was an action in assumpsit to recover compensation 
for Personal services. It Involved questions of fact that seem to us to hâve 
been fairly submitted to the jury, and a careful examlnation of the record and 
of the prbited arguments submitted fails to satlsfy us that any réversible 
errors were commltted on the trial. The judgment of the court below Is 
therefore afflrmed. 



ZBLL et al. ▼. NORFOLK & S. RY. CO. et al. (Circuit Court of Appeals, 
Fourth Circuit. March 11, 1910.) No. 964. Appeal from the Circuit Court of 
the United States for the Eastern District of Virginia, at Norfolk. Thomas 
Leaming, B. T. Thorp. and Tazwell Taylor (John G. Johnson, on the brief), 
for appellants. T. L. Chadbourne, Jr., and Edward R. Balrd, Jr. (Frederick 
Hoft, on the brlef), for appellees. Before GOPP and PRITCHARD, Circuit 
Judges, and BOYD, District Judge. 

PER CURIAM. We find no equity in the clalm of appellants, whlch is 
made agalnst the purchasers of the property described in the proceedlngs of 
thls cause, and we conclude that the court below did not err when it refused 
to allow said appellants, under the circumstances disclosed by thls record, to 
file their luterveation in the foreclosure suit then beins disposed of by It 
Affirmed. 
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GOEHAM MFG. 00. v. WEINTRAÛB et al. (Circuit Court, g. D. New 
York. March 5, 19.10.) On motion ,tp amend complalnt. Denied In part. 
See 176 Fed. 927. Hugo Mock, , ïor, complaïuant. Benno loewy, for défend- 
ants. \ V ' ,' ' 

tiACOMBE, Circuit Judge, ïbe complalnt as It iïQW stands avers, among 
other things, that defeudants haye affixed to the sllyet plated Ware sold by 
thém a mark substantlally tbe saine as that employed by (iomplalnant. This 
seems broad enough to admit prpqfof Infringhig marks whlch are not Chinese 
copies. Motion to amend Is denléd, except as tb tbe àverments of dtlzenshlp. 
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